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JUDGES 



OF THE UNITED STATES CIRCUIT COURTS OF APPEALS AND DISTRICT COURTS 
AND COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 



FIRST CIRCUIT 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. GEORGE H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge »... Portland, Me. 

Hon. GEORGE W. ANDBUSON, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon, ARTHUR L. BROWN, District Judge, Rhode Lsland Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Cona. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. ï. 

Hon. MARTIN T. MANTON, Circuit Judge New Yorlt, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judgt;, E. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. II. New York Norwich, N. Y. 

Hon. B^RANK COOPER, District Judge, N. D. New York Schenectady, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. IIAND, District Judpie, S. 1). New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo. N, Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont Burlington, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wllmlngton, Del. 

HoJi. J. WARREN DAVIS, Circuit Judgs Trenton, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES F. LYNCH, District Judge, New Jersey Newark, N. J. 

Hon. JOSEPH L. BODINE, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvanla. . .Philadclphta, Pa. 

Hon. OLIVER B. DICKIN30N. District Judge, E. D. Pennsylvanla Philadelphia, Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburgh Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburgh,' Pa. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. 0. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryiand Baltimore, Md. 

Hon. HENRY G. CON.NTOR, District Judge, E. D. North Carollna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. EDWIN Y. WBBB, District Judge, W. D. North Carolina Charlotte, N. C. 

Hon. HENRY A. MIDDLETON SIVIITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. HENRY H. WATKINS, District Judge, W. D. S. C Andersen, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia' PhLIippi, W. Va. 

Hon. BENJAMIN F. KEDLER, District Judge, S. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. 0. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. NATHAN P. BRYAN, Circuit Judge JaclcsonviUe, Fia. 

Hon. ALBXANDER C. KING, Circuit Judge Atlanta, Ga. 

Hon. HENRY D. CLAYTON, Di-strict Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Fiorida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge. S. D. Fiorida Jacksonvllle, Fia. 

Hon. SAMUEL H. SIBLBY, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. POSTER, District Judge, B. D. Loulsiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge. W. D. Louisiana Shreveport, La, 

Hon. EDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Yazoo, Miss. 

Hon. W. LEB ESTES, District Judge, B. D. Texas Texarlcana, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tel. 

Hon. JAMES CLIFTON WILSON, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids. MIoh. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mloh. 

Hon. MAURICE H. DONAHUB, Circuit Juôgo Columbus, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysviile, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohlo. 

Hon. D. C. WESTENHAVEH, District Judge, N. D. Ohio Cleveiand, Ohia 

Hon. JOHN B. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. JOHN W. PBCK, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxvilie, Tenu. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee- Memphis, Tenu. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKB, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Ooshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judgo Chicago, IlL 
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Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wia. 

Hon. GEORGE T. PAGE, Circuit Judge Peoria, 111. 

Hon. KEiNESAW M. LANDIS. District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. DOUIS FIT2HENRY, District Judge, S. D. Illinois Peoria, 111. 

Hon. GEORGE W. ENOLISH, Uiitrict Judge, B. D. Illinois Banville, 111. 

Hon. ALUEKT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, Di.strict Judge, E. D. Wisconsin Milwaukee, Wis. 

Hou. ARTHUR L. SANBORN, District Judge, W. D, Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WIDLIS VAN DEVANTBR, Circuit Justice Washington, D. C. 

Hon. WADTER H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTBR I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mina. 

Hon, WILBUR F. BOOTH, District Judge, Minnesota Minueapolis, Mina. 

Hon. CHARLES B. FAIUS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NBBLETT, District Judge, New Mexico Sauta Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIiVMS, District Judge, E. D. Oklahonia Muskogee, 0kl. 

Hon. JOHiN H. COTTERAL. District Judge, W. D. Oklahoma Guthrie, 0kl. 

Hon, JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falla, S. D. 

Hou. TILLMAN D. JOHNSON, District Judge, Utah Sait Lake City, Utah. 

Hou. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge Ban Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Ner. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregoa Portland, Or. 

Hon. ROBERT S. BEAN. District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washingtoa Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washingtoa Tacoma, Wash. 

Hon. JEREMIAH NETERBR, District Judge, W. D. Washington Seattle, Wash. 

COURT OF APPEAI^S OF DISTRICT OF COLUMBIA 

Hon. CONSTANTINE J. SMYTH, Chief Justice Washington, D. C. 

Hon. CHARLES H. ROBB, Associate Justice Washington, D. C. 

Hon. JOSIAH A. VAN ORSDEL, Associate Justice Washington, D. O. 
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FIUNKIN V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 18, 1920.) 
No. 3398. 

1. Criminal !aw €s='37 — OHicer buying drugs illegally sold does not incite com- 

niissioti of oft'cnse. 

Tlie iact tliat governmeût offlcers furnlshed marked money, with wliich 
morphine and coc-aine were houglit uuder tlieir directions, does not bar a 
prosecution for tiie sale of sucli drug.s witliout paymeut of tlie tax tliereon, 
silice they did not incite or entrap défendant to commit tlie offense, liav- 
iug had nocliiug to do witli defeudaut's possession of the drugs or willing- 
ness to sell them. 

2. Internai revenue <©='47 — Burden is on seller of drugs to show payment of 

tax. 

Under Harrison Narcotic Act, § 8 (Comp. St. § 6287n), mailing pos- 
session or control of drugs presumptlve évidence of a violation of sec- 
tion 1 (section (i287g), of tlie act, tlie burden is on défendant, sliown to 
hâve liad possession of sucli drugs, to prove payincnt of the tax, and tlie 
conviction will not be reversed because tlie government did not prove 
nonpayment of the tax. 

In Error to the District Court of the United States for the First 
Division of the Northern District of Cahfornia; Frank H. Rudkin, 
Judge. 

Paul Fiunkin was convicted of selling morphine and cocaine, and 
he brings error. Afïîrmed. 

Frank J. Hennessy, of San Francisco, Cal., for plaintiff in error. 
Annette Abbott Adams, U. S. Atty., and Wilford H. Tully, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. The défendant, plaintiff in error 
hère, was indicted by two counts, one for having sold to one Donovan 

*=>For other cases Eee Bame topio & KEY-NUMBBR in ail Key-Numbered Dlgests & InâdXU 
265 F.— 1 
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Collins one quarter dram of morphine, and the other for having sold 
to him one quarter dram of cocaïne, without having paid the tax as 
required by what is known as the Harrison Narcotic Act, of December 
17, 1914. After trial, the jury found him guilty on bodi counts. At 
the close of the government's case, the défendant moved for an in- 
structed verdict in his favor. This was denied, and, the défendant 
offering no testimony, the case went to the jury under instructions. 
The évidence shovi^s that Dr. C. W. Montgomery, who is connecfed 
with the Internai Revenue Department, and Joseph Condit, who had 
been detailed by the United States Army to the Department of Jus- 
tice, on the date named in the indictment took with them Donovan 
Collins, an addict, to 1022 Webster street, in the city of San Fran- 
cisco, and there gave to him a marked $5 bill and a marked silver 
half dollar, and instructed him to go into the defendant's place of 
business and purchase a quarter dram each of morphine and cocaine. 
Collins went in and made the purchase from défendant of the mor- 
phine and cocaine, which défendant is charged with selling without pay- 
ing the tax as required by law. When the purchase had been con- 
suramated, the défendant was arrested, and under search warrant 
search was made of his person and his place of business. The marked 
money was found on his person, and five other packages of morphine 
were found on the preraises. 

The question presented for décision is whether the court erred 
in not directing a verdict for défendant, upon the ground and for 
the reason that the government ofïicers lured and incited the défend- 
ant to commit the offenses with which he was charged. 

[1] It is argued that the défendant was induced, through the mach- 
inations and instigation of the government officers, to commit the 
offense, or, in other words, that he was entrapped by such contrivance 
of the ofïicers to do the thing which the law condemns. The évi- 
dence fails to show, however, that such was the case. The officers 
had nothing to do with the defendant's having the drugs in his pos- 
session. They had nothing to do with his willingness to sell the 
same for a considération. They had nothing whatever to do with the 
conditions that prevailed prior to the time they sent the addict to the 
store to make the purchase, nor with the defendant's state of mind 
or purpose of action, should opportunity présent itself, of dealing with 
the drug as a commodity for sale to those who were willing to buy. 
Nor did they offer any inducement to the défendant to séll, except 
that they did, through CoUins, ofïer to buy, and proffered the amount 
of money that défendant fixed as the price he was willing to take. 
Nothing beyond this appears in the testimony. It is true that the 
défendant was entrapped by what was done to sell the drug to the 
government officers, and to put himself in a position of yielding 
up évidence of his commission of the offense. But this does not 
signify that the government ofïicers lured him, or incited or induced 
him, to do what he would otherwise hâve done, if any other addict 
had applied to him to purchase the drug. 

The case is not différent from thosè where decoy letters hâve been 
sent through the mails to ascertain whether parties are indulging in 
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unlawful practices. Grimm v. United States, 156 U. S. 604, 15 Sup. 
Ct. 470, 39 L,. Ed. 550, is a case where such a decoy letter was sent 
through the mail under an assumed name, and was answered, also 
through the mail, giving the information requested. Défendant was 
indicted for unlawful use of the mails in giving the information, 
and the court held him guilty of the offense, notwithstanding the 
officers of the government thus participated in inducing him to write 
and post the offending letter. Other authorities are to the same pur- 
pose. Goode V. United States, 159 U. S. 663, 16 Sup. Ct. 136, 40 
L. Ed. 297; Andrews v. United States, 162 U. S. 420, 16 Sup. Ct. 
798, 40 L. Ed. 1023. Thèse authorities are décisive of the question 
presented. There was no error in the court's refusai to direct a 
verdict for acquittai. 

[2] It is further insisted that no évidence was offered by the 
government to establish the alleged fact that défendant had not 
paid the required tax. Section 8 of the Harrison Narcotic Act makes 
possession or control, not only presumptive évidence of a violation of 
such section, but also a violation of section 1 of the act, the section 
under which the indictment was drawn. The évidence disclosed pos- 
session in the défendant beyond question, and the burden was cast 
upon him to show that he had paid the tax. This he did not do. 

Judgment affirmed. 



ANDERSON, Warden, v. DENVER et al. 
S.4ME V. ESTERBROOK. 

(Circuit Court of Appeals, Eighth Circuit. Mardi 22, 1920.) 
Nos. 5408, .5409. 

1. Criminal law <^=>99S — Sentenc-e operated to set aside prior unrecorded 

sentence. 

Where the court sentcnced défendants tliree différent times, but the first 
two sentences and judgmonts were not entered of record, each of tlie later 
sentences operated to .set aside the prier sentence. 

2. Habeas corpus <S=30(3) — Judgment subject to attack, if void, but not for 

irr^ularity. 

If the sentenclng of défendants in their absence was a mère irrcgnlarity, 
the judgment and sentence were only voldable, and the error ean be cor- 
rected only on a direct proceeding for that purpose ; but. If the judgment 
was void, it is subject to collatéral attack on habeas corpus. 

3. Criminal law "S^OSÎ — Sentence in défendants' absence void. 

Where défendants pleaded guilty and were sentenced to 4 years' Im- 
prlsonment, but the judgment and sentence were not entered of record, sen- 
tences for 15 years, subsequently imposed in their absence, were void. 

4. Habeas corpus <S=>4 — Lies when sentence void, notwithstanding remedy by 

writ of error. 

Where the court is wlthout jurisdiction to impose sentence, as when 
défendants are not présent, release from custody may be obtained by 
habeas corpus, notwithstanding the rlght of the défendants to challenge 
the validity of the court's action by writ of error. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas; John C. PoUock, Judge. 

^saFor other cases Bes same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Habeas corpus proceedings by Jack Denver and another and by 
George Esterbrook against August V. Anderson, Warden of the United 
States Penitentiary, at Leavenworth, Kan. From final orders in each 
proceeding, discharging the petitioner from custody, défendant appeals. 
Àffirmed. 

L. S. Harvey, Asst. U. S. Atty, of Kansas City, Kan. (Fred Rob- 
ertson, U. S. Atty., of Kansas City, Kan., on the brief), for appellant. 
Lee Bond, of Leavenworth, Kan., for appellees. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

LEWIS, District Judge. Thèse appeals bring hère and challenge 
final orders discharging Frank Nolan, Jack Denver, and George Es- 
terbrook, on habeas corpus, from custody of appellant as Warden of 
the United States Penitentiary at Leavenworth. They were incarcer- 
ated there in 1915, and held until 1919, a period of four years, less 
allowance for good behavior. 

[1] Thèse are the undisputed facts: Appellees and one George 
Oaks were jointly jndicted for burglariously entering five post offices 
in the Eastern District of IlHnois. On September lOth they pleaded 
guilty, and each was sentenced to a term of four years imprisonment 
at hard labor in the penitentiary. Thereupon they were placed in jail 
to await removal. This judgment and sentence was never entered of 
record. Oaks pleaded not guilty, and during his trial the court ordered 
appellees brought in. When they were brought in by the marshal 
the court, on September 16th, resentenced each of them to a term of 
twenty years imprisonment at hard labor in the penitentiary. They 
were taken back to jail, but this judgment and sentence was never en- 
tered of record. The jury found Oaks guilty, he was sentenced to a 
term of three years, and thereafter the court, in the absence of appel- 
lees, resentenced each of them to a term of fifteen years imprisonment 
at hard labor. This judgment and sentence was entered of record 
by the clerk and on it they were committed and held. It recites that 
everything occurred on September lOth — pleas of guilty, judgment 
and sentence, and that appellees were présent. At no time were they 
represented by counsel. They did not know that they had been sen- 
tenced to imprisonment for fifteen years until after they were put in 
the penitentiary. As we view it, the action of the court in imposing 
a sentence of twenty years, on September 16th, operated to set aside 
its prior sentence of four years ; and likewise, its later action in resen- 
tencing appellees for fifteen years operated to set aside its prior sen- 
tence of twenty years. 

[2-4] What was the légal resuit of the action of the court in at- 
tempting to impose the sentence of fifteen years imprisonment on ap- 
pellees in their absence? If this was a mère irregularity in procédure, 
the judgment and sentence so ordered and entered was not void but 
only voidable; and such an error can be brought into review, exami- 
nation and correction only on direct procédure for that purpose. But 
if that judgment was and is void it is subject to collatéral attack in this 
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way. Harlan v. McGourin, 218 U. S. 442, 31 Sup. Ct. 44, 54 L. Ed. 
1101, 21 Ann. Cas. 849; United States v. Lair, 195 Fed. 47, 115 C. C. 
A. 49; 1 Black on Judgments, § 256; 2 Freeman on Judgments (4th 
Ed.) § 623; 12 R. C. h. 1197; 21 Cyc. 296. At the time the court 
acted there was nothing before it except the indictment and the pleas 
of guilty ore tenus, shown on the judge's docket, which pleas appel- 
lees had a right to ask to withdraw before final action was taken 
against them, and to be otherwise heard before sentence of imprison- 
ment was passed. It is a fundaraental principle in the criminal law 
and its administration that a défendant must be présent at ail times 
during his trial. The principle was so firmly embedded in the common 
law as a necessary and appropriate means to the protection of liberty 
that it received récognition and was applied not only by State and Féd- 
éral courts but given additional guarantees in State and Fédéral Con- 
stitutions. Thus, under a statute which but announced the common 
law principle, that a défendant rnust be personally présent at his trial 
for felony, it was said : 

"We are of opinion tliiit it was not witliin tlie power of tlie aecnsed, or hi.s 
connsel, to dispense witli tlic staliitory rccjnii'onieut as to liis poi'.sonal presenc^c 
at tlie trial. ïhe argument to tlie oontrary necessarily proceeds npon tlie 
grourul tliat lu» alone is eoiicerned as to tlie mode by which lie niay be deprived 
of his life or liberty, and that the chief olijoct of the proseeution is to punish 
him for the crime cliargcd. But this is a iiiisfaken view as well of the relations 
w-liich tîie aecnsed holds to tlie pnhlic as of the end of huinan punishment. 
* * * . If lie be deprived of liis life or liberty without beiiig so iiresent, such 
deprivatiori wonld be withont tliaf due process of law recpiired liy the constitu- 
tion." Hopt V. Utah, 110 T^ S. 574, 4 Snp. Ct. 202, 28 L. Ed. 2(12. 

In that case the absence of the défendant occurred during the em- 
paneling of the jurv. Again, in Lewis v. United States, 146 U. S. 
370, 13 Sup. Ct. '136, 36 L. Ed. 1011 : 

"A leadinj; priiic ipie tliat pervade.s the entire law of criminal procédure is 
that, after Indictment foniid, riotliiiig sliall be doue in the absence of the 
prisoner. Wliile this nile lias, at times and in case.s of misdemeanors, been 
somewhat relaxed, yet in félonies. It is not in the power of the prisoner, either 
by himself or his counsel, to waive the rifjht to be personally présent during 
the trial." 

It was not permissible that a prisoner be absent at the time of 
sentence. 3 Wharton on Criminal Law (7th Ed.) § 3000; 1 Bishop's 
New Criminal Procédure, § 1291. In Bail v. United States, 140 U. 
S. 118, 11 Sup. Ct. 761, 35 t. Ed. 377, it is said: 

"At common law no judgment for corporal punishment could lie pronounce<l 
against a man in his sibsence." 

The reasons on which the principle rests, as given in Fielden v. 
People, 128 111. 595, 21 N. E. 584, were approved in that case, which 
was pending on error ; but we conceived the déclaration of the court 
to mean that there was a lack of power to pass sentence under the 
conditions stated. Mr. Cooley, in his work on Constiîutional Limita- 
tions (5th Ed.) page 390, states the principle in those terms: 

"In cases of felony, where the prisoner's life or liberty is in péril, he bas the 
right to be présent, and must be présent, during the whole of the trial, and 
until the final judgment. If he be absent, either in prison or by escape, there 
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Is a want of Jurisdictlon over the person, and the court cannot proceed wlth 
the trial, or receire the rerdiet, or pronounce the final judgment." 

And some of the cases which he cites in support expressly hold that 
a judgment and sentence so entered is void. Andrews v. State, 2 
Sneed (Tenn.) 550; Witt v. State, 5 Cold. (Tenn.) 11. Most of 
the cases in which the principle had been declared and applied were on 
error; but if the court was without jurisdiction to impose the sentence, 
release from custody may be obtained by the writ of habeas corpus, 
notwithstanding the right of appellees to challenge the validity of the 
court's action by writ of error also. Stevens v. McClaughry, 207 
Fed. 18, 25, 125 C. C. A. 102, 51 L. R. A. (N. S.) 390. Besides, it 
was unnecessary to specifically hold the judgment void or voidable 
on writ of error. Either was sufficient for purposes there in hand. 
See ex parte Waterman (D. C.) 33 Fed. 29; Brown v. State, 29 Fia. 
543, 10 South. 736; Hamilton v. Commonwealth, 16 Pa. 129, 55 Am. 
Dec. 485 ; Peters v. State, 39 Ala. 681 ; People v. Winchell, 7 Cow. 
(N. Y.) 525, note b. 

Inasmuch as appellees had been held in confinement for four years, 
the district attorney who prosecuted the case was out of office, th^ 
District Judge who accepted the pleas was dead, and the great lapse 
of time that had occurred since the offenses were committed, the usual 
procédure and order (In re Bonner, 151 U. S. 242, 14 Sup. Ct. 323, 
38 L. Ed. 149) was not adopted. 

Affirmed. 



MTSA LIFE INS. CO. v. BIIAND.» 

(Circuit Court of Appeals, Second Circuit. February 25, 1920.) 

No. 148. 

Insurance <S=>455 — ^Accident in surjjical opération held Injury through "ex- 
temal, violent, and acci(î«»ntal" means. 

Where a surgeon, in closlng the Incision after an opération on insured 
for hernla, punctured the deep epigastrlc artery with his needle, owlng 
to the fact that such artery was not where It should be In normal persons, 
and as à resuit a blood clôt formed on the artery which passed into the 
artery supplying a leg, the leg became gangrened and was amputated, 
the injury held to hâve been "effected solely through external, violent, 
and accidentai means," within the terms of the policy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, External, Violent, and Accidentai Means.] 

In Error to the District Court of the United States for the North- 
ern District of New York. 

Action by Walter N. Brand against the .(Etna Life Insurance Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

JEtna Company issued to Brand a policy of "accident Insurance," insuring 
him "against loss resulting directly and independently of any and ail other 
causes from bodily injury effected solely through external, violent, and acci- 
dentai means." But it was also provided : "This policy does not extend to 

âEsFor other casea see aame toplc & KEIV-NUMBER in aU Key-Numbered DlgesU & Indexe* 
•Certiorarl denled 252 U. S. — , 40 Sup. Ct. 587, 64 L. Ed. — . 
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nor cover any accidentai bodily in jury caused or contributed to, directly or 
indirectly, by sickness or disoase." 

While insured, Brand had a hernia, and his physician prescribed "a tmss 
and an opération." He voluntarily submltted to the opération, by a surgeon 
wliose skill is not impugned on this record. While sewing up the incision 
iisually niade in such cases, the surgeon's needle pricked the "deep epigastric 
artery." This artery is not exposed to view in such an opération as that on 
Brand ; the siirgeon used his needle in the usual way, and put it exactly 
where he intended to put it ; but Brand's epigastric artery was not where 
such arterles are in the usual or normal man, therefore his artery was 
touched. 

The puncture was dosed, the opération for hernia concluded, and testified 
to as having been successful. Some time after opération, however, one of 
Brand's legs beeame gangrened, and he suffered amputation. By testimony 
acceptable to the jury, the reason for the gangrené was that the surgeon's 
needle caused a blood clôt in the epigastric artery ; that clôt paseed on and 
into the artery supplylng the leg, and nature falled to dissolve or absorb it, 
wherefore the leg below the arrested clôt received no nourishment and gan- 
grené ensued. 

This action was brought on the policy, plaintifE claimlng that the loss of 
his leg was due to the puncture of the artery by the surgeon's needle, and 
that such needle, or the needle as used by the surgeon, constituted the "exter- 
nal, violent, and accidentai means" of his loss, which was not "caused or con- 
tributed to * * * by slckness or disease." 

At trial the court charged, in substance, that if the gangrené of plaintlff's 
leg, and the conséquent necessary loss of it, was caused solely by the pricking 
of the artery and ensuing blood clôt, the leg was lost by external, violent, and 
accidentai means. The court further held that there was no évidence that 
Brand's hernia was "caused or produced by any sickness, or accompanied by 
any sickness." PlaintifC had a verdict, and défendant took this writ. 

Stewart F. Hancock, of Syracuse, N. Y., for plaintiff in error. 
David F. Costello, of Syracuse, N. Y., for défendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Plain- 
tiff in error complains that the remark of the trial judge last above 
quoted gave the jur)' the impression that hernia is not a disease. No 
such inference can be drawn; it was certainly true that no évidence 
had been given showing that Brand's hernia made him "sick," and we 
find no injurious error in the implication suggested. This is be- 
cause, if we assume that hernia is or may be a disease (again some- 
thing as to which no satisfactory évidence was given) Brand's hernia 
was not a cause which produced or contributed to the pricking of his 
artery, but a condition which exposed him to that possibility. Con- 
sidering this record, there is no évidence from which any jury could 
hâve found as a fact that Brand's hernia caused the pricking of his 
artery. Such a verdict would hâve been as far-fetched as to find 
that, had the ceiling fallen while he lay strapped to the operating table, 
the hernia that brought him to the table caused or contributed to the 
injury produced by the falling plaster. 

We hâve no doubt that the bodily injury was effected solely by violent 
and external means. That the degree of violence is immaterial is 
fundamental, and even an expected and usual force may be violent 
enough to injure. Shanberg v. Fidelity, etc., Co., 158 Fed. 5, 85 C. 
C. A. 343, 19 Lr. R. A. (N. S.) 1206, and see Western, etc., Co. v. 
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Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653, where the only 
violence was that of a new and stiflf shoe. The point in this case is 
whether, on the évidence as established by the verdict, Brand's kg 
was lost by accidentai means, and since tiie jury has established the 
causal connection between the pricked artery and the lost leg, the 
question becomes this: Was the surgeon's puncture accidentai? 

Every suggested, and we think every conceivable, objection to an- 
swering this question in the affirmative, is summed up in the perfectiy 
true statement that the surgeon put his needle just where it ought to 
hâve gone, and in jury resulted solely because the artery was where 
it ought not to hâve been. At least one élément of this statement is 
immaterial, for it plainly makes no différence that the impact or force 
preceding the injury is designed by the person injured. Lewis v. 
Océan, etc., Co., 224 N. Y. 18, 120 N. E. 56; Lewis v. lowa, etc., 
Ass'n, 248 Fed. 602 — litigations which arose out of the same occur- 
rence.. It may be assumed that the injurions resuit is never designed 
or intended, but it has frequently been held that, if such resuit is the 
natural or reasonably to be expected conséquence of conditions vol- 
untarily assumed, the resuit may be an accident, but the producing 
means cannot be called accidentai. This ruling probably justifies dé- 
cisions such as Appel v. ^tna, etc., Co., 180 N. Y. 514, 72 N. E. 
1139, affirming 86 App. Div. 83, 83 N. Y. Supp. 238; Feder v. lowa, 
etc., Ass'n, 107 lowa, 538, 78 N. W. 252. 43 L. R. A. 693, 70 Am. St. 
Rep. 212; Hastings v. Travelers', etc., Co. (C. C.) 190 Fed. 259; and 
Fidelity, etc., Co. v. Stacey's Executors, 143 Fed. 271, 74 C. C. A. 
409, 5 L. R. A. (N. S.) 657, 6 Ann. Cas. 955. It has, however, also 
been held that, where the injurions resuit is caused by an act volun- 
tarily performed by the party injured, the means cannot be called ac- 
cidentai. This ruling was applied in the case of one whose body was 
abnormal in Smith v. Travelers', etc., Co., 219 Mass. 147, 106 N. E. 
607, L. R- A. 1915B, 872, a case more closely resembling in its facts 
the litigation at bar than any other called to onr attention or known 
to us. It is plainly true, and ail the cases agrée, that in construing 
this clause, so long- found in accident insurance policies, it is the cause 
and not the conséquence that must be regarded in fixing liability ; 
but we are unable to perceive any reason why one causal élément 
may not be found in the peculiarities, unknown to the suiïerer, of his 
own body. 

It is to be remembered that the i)olicy contains no exception against 
men with misplaced arteries or other corporeal peculiarities, and the 
crucial question is not changed by Brand's singular configuration ; 
the inquiry still is : What is meant by the word "accidentai," and will 
its définition cover this incident? For this court the word is author- 
itively defined in Mutual, etc., Ass'n v. Barry, 131 U. S. at 121, 9 Sup. 
Ct. 755, 33 L. Ed. 60, it bas received elaborate considération from San- 
born, J., in Western, etc., Ass'n v. Smith, supra, and that the word 
must be taken in the usage of the averâge man and not of the scientist 
has recently been enforced by Cardozo, J., in Lewis v. Océan, etc., 
Co., 224 N. Y. at 20, 120 N. E 56. For this case the important words 
of the authoritative définition of "accidentai" are that — 
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"If in tlic ïiet wliicli précèdes the injiu-y somethiiig unforeseeii, unexpected, 
unusnal oeeiirs, whicli producos tlic injury, then the Injury has resulted 
tliroiigli aceidciital ineans." 

The thing that was nnexpected and unusual in this instance was the 
perhaps congénital misplacement of an artery. We think that this 
élément of the act of sewing up the surgeon's eut was, within the 
définition, as truly accidentai as would hâve heen the case had the 
surgeon's needle broken. 

We conclude that on reason we cannot follow the authority of 
Smith V. Travelers', etc., Co., supra, and that this case is governed 
by Mutual, etc., Co. v. 15arry, supra. 

Judgment affirmed, with costs. 



KING et al. v. ADAMS et al. 

(Circuit Court oï App(>als, Eightli Circuit. Mardi 10. 1020.) 
No. 541.'). 

1. Sales <^=>MI9 — Ordinarily title passes when agreement is niade. 

Generally title passes in a bargain and sale at the time the agreement 
is strucK. 

2. Sales <&=>202(8) — On tasli sale title passes on paynient, unless that is 

waived. 

On a .sale for cash, title as a rule will net pass until payment ; but, if 
the goods are delivei-cd wit'iout re()uiriiig payment, it is presumed, in 
the absence of an agnH'ment to the contrary. that the prepayment of the 
price was waived, and the title liasses on delivery. 

3. Sales <S=^19y — Title îield to pass, notwithstanding mistake resulting in un- 

derpayment. 

\Vhere ilO baies of coCton were sold for cash, but, b.v a mistake in add- 
ing the weights of tlie baies, payment was made for 1,0(!0 pounds less tlian 
was actually delivered, the seller's intention was clear to pass title to tlie 
cotton, and bis oniy remedy is to recov(;r on the <:ontract for the unpaid 
portion of the purcliase price, so that lie cannot bring an action for con- 
version, and recover as damages the highest market value of the unpaid- 
for cotton since the sale. 

In Error to the District Court of the United States for the Westervi 
District of Oklahoma; Joseph W. Woodrough, Judge. 

Action by P. H. Adams and others, a copartnership doing business 
under the firm name and style of P. H. Adams & Co., against S. W. 
King and others, a copartnership doing business under the firm name 
and style of King, Collie & Co. Judgment for plaintiffs, and défend- 
ants bring error. Reversed. 

John Embry, of Oklahoma City, Okl. (Embry, Johnson & Kidd, of 
oklahoma City, Okl., and Murphy W. Townsend, of Dallas, Tex., ori 
the brief), for plaintiffs in error. 

Mark Goode, of Shawnee, Okl., for défendants in error. 

Before SANBORN, Circuit Judge, and I.EWIS and MUNGER, 
District Judges. 

LEWIS, District Judge. Both P. H. Adams & Co. (called Adams), 
a co-partnership of Shawnee, Oklahoma, and King, Collie & Co. (called 

©=;3For otber cases see same topic & KEY-NUMBIÎR in ail Key-Numbered Digeste & Indexes 
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King), a co-partnership of Dallas, Texas, bought and sold cotton. 
They had dealt with each other. The particular purchase of 50 baies 
by King from Adams, made in October, 1916, at Shawnee, through 
King's agent, was carried on this way: The agent went to Adams' 
office, where samples from the baies at the compress were produced for 
grading, and duplicate sheets made out at the compress, showing weight 
of each baie and press tag number of each baie, were brought in; 
but the columns of weights on the two sheets had not been f ooted. The 
agent, in the présence of Adams, added up the columns on one sheet 
and by mistake put down the total weight as 15,541 Ibs., whereas 
it should hâve been 25,541 Ibs. The error was unintentional. The 
record is silent of either expressly assuming an obligation or duty 
to figure up the total purchase price. Presumptively, that was the 
privilège of each. Adams was content to leave it wholly to King's 
agent. Each of them was quite familiar with the fact that the average 
weight of a baie of botton is 500 Ibs., and responsibility for the er- 
ror is attributable to both, though not in equal degree. Accepting the 
erroneous footing the purchase price was figured by the agent at the 
agreed rate per Ib., the agent drew a draft on King for the amount 
so ascertained, delivered it to Adams, the cotton went forward and 
was received at Dallas hy King in a few days. The draft, with in- 
voice attached showing weights, was paid in due course. 

King's bookkeeper, on entering the transaction, discovered the er- 
ror in weight and entered a crédit of $1,638.25 to Adams, being the 
amount for the 10,000 Ibs. at the agreed purchase price. The error 
was first called to King's personal attention some two months later. 
The matter rested for fourteen months, when Adams, on having 
his books audited, was first advised of the error. He at once went to 
Dallas, taking with him a duplicate of the compress weights on which 
a balance due of $1,638.25 for the 10,000 Ibs. had been figured, exhib- 
ited the sheet to King, and demanded payment of King of that 
am.ount. In the conversation King told Adams he knew ail about the 
error of 10,000 ibs., and had withheld the $1,638.25 for adjustment 
in settlement of a judgment he had obtained against Adams then 
pending on appeal in the Oklahoma Suprême Court, and that he 
would not pay the $1,638.25 then unless the judgment was deducted. 
Adams declined to make the déduction, returned to Oklahoma and 
brought this action against King. He charged fraud and déception in 
the purchase, and preconceived design to cheat him out of the 10,000 
ibs., cast his déclaration as trover for conversion, and asked as dam- 
ages the highest market price under a local statute which reads : 

"The détriment caused by the wrongful conversion of personal property is 
presumed to be: * * * Second. Where the action has been prosecuted 
witli reasonable diligence, tlie highest market value of the property at any 
time l)etween the conversion and the verdict." 

The answer was a gênerai déniai and tender of $1,638.25 as balance 
of purchase price. The action cannot be sustained unless title to the 
10,000 Ibs., was in Adams at the time he sued. 

The court found thère was no fraud, with which we agrée ; but 
f urther found that the. 10,000 Ibs. were not obtained through con- 
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tract, with which we do not agrée. And then refused defendant's 
requestfor an instructed verdict of $1,638.25 and instructed a verdict 
of $3,550.00, the highest market priée, in accordance with the statute. 
This was error. The sale and purchase was 50 baies at an agreed 
priée per pound, and it is very clear that Adams deUvered and King 
received the 50 baies in exécution of that agreement. It was the in- 
tention that payment was to be made on delivery, and both parties 
thought it was being made, but through error only part was paid down. 
The mistake only entered into the exécution of the agreement. It 
did not touch the terms of the bargain and sale. The sale was of 
50 specified baies at an agreed price per pound. Adams at once de- 
livered the thing sold and King attempted to pay the full purchase 
price, but the mistake caused a shortage in that payment of $1,638.25. 
[1, 2] It is the gênerai rule that title passes in a bargain and sale 
at the time the agreement is struck. Hatch v. Oil Co., 100 U. S. 124, 
25 L. Ed. 554. But it is also a rule in Oklahoma, where the agree- 
ment was made and the property situate, as elsewhere, that on a sale 
for cash, title will not pass until payment. This is the basis of Adams' 
contention and the foundation of his action. Notwithstanding this 
principle, if it was the intention of the parties at the time of the trans- 
action that title should then pass to the buyer it at once vested in him, 
though none of the purchase price was paid. Tiedeman on Sales says, 
at Sec. 83: 

"The primary factor in the détermination of the transfer of title Is in the 
intention of the parties. This intention may be expressed or it may be im- 
plied from the surrounding clrcumstancea and the condition of the goods." 

Furthermore, prepayment may be waived, and unconditional delivery 
is strong évidence of waiver and release of the seller's right to claim 
any interest in or return of the goods. Tiedeman says, at Sec. 85 : 

"Where the sale is a cash transaction, the parties are presumed to require 
prepayment of the priée before there is to be any transfer of title or posses- 
sion. If the goods are delivered to the vendee, in the absence of an express 
agreement to the contrary, the prepayment of price is presumed to hâve been 
waived, and the vendee acquires title on delivery," 

Williston on Sales, Sec. 346, says: 

"A delivery to the buyer with authority to use the goods Immediately should 
be conclusive évidence of transfer of the property, In tlie absence of pretty 
clear évidence showing an intention to reserve the title." 

S'ee also 1 Benjamin on Sales, Sec. 335 et seq. ; 35 Cyc. 327. 

[3] The intention must be gathered from the testimony, the facts 
and circumstances surrounding the transaction; and from thèse we 
are unable to find anything that would support an inference that 
Adams did not intend to pass title to the 50 baies, but on the contrary 
we are convinced that it was then his intention to vest in King un- 
conditional ownership. He believed that King was making payment 
in full, and with that in mind he could not hâve had any other inten- 
tion. His mistaken assumption, in the absence of fraud, in no manner 
afïects or nullifies the intention and purpose which he entertained at 
the time he made delivery. He knew that King bought and sold cot'- 
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ton, and that thèse baies would be put upon the market. His subsé- 
quent demand for the balance of the purchase price confirms this con- 
clusion. His remedy is on the contract. 
Reversed. 



JOCKMUS V. LONDON et al. 

(Circuit Court of Appeals, Second Circuit. February 25, 1920.) 

No. 160. 

Patents ©=5286 — Assignment construed as liccnse. 

An assignment of patents, construed in coimectlon witli othor writings 
between tlie parties, held to show tliat tlie assignée was a nonexclusive 
licensee, without title wbicli would support suits for infringement. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Charles H. Jockmus against Louis B. London and others. 
Decree for défendants, and complainant appeals. Affirmed. 

Tlie form of .Tockmus' bill is that of an ordinary action to restrain infringe- 
ment of certain patents, whereof he was and is the owner of record. The 
patentée, however, was London, and the bill, wben read witli the assignments 
to Jockmus (copies of some of which are attachod as exhibits), suggests on 
its face the question litigated below, viz. the nature of Jockmus' and Loudon's 
relative rights In and to said patents. 

But, while the bill asserts absolute or légal ownership in plalntiff, it al- 
lèges generally that an agreement et May, 1919, had been obtained by fraud, 
and prays the court to "confirm" in hini the "entire rigbt, title, and interest" 
in and to said patent. This may hâve been intendcd as a request to set aside 
one agreement ; but the whole bill is so insufflcient as one to ref orm or cancel 
any written contract that we regard the suggestions of wrong and prayer for 
confirmation as surplusage, and inquire, as did the court below, concerning 
Joclimus' title as revealed by the admittedly genuine contracts between London 
and hlmself. 

Plaintiff and London had known each other for years, and plaintiff was 
manufacturing gas burners for London, when the latter suggested a me- 
chanlcal change in and a shape for the fixture. This idea produced patent 
1,103,36.5, and design 45,427. Very soon after patents issued, by papers badly 
drawn and unnecessary in number, the légal title in both was conveyed to 
Jockmus, subject to réservations in favor of London not deemed necessary to 
set forth, because in December, 1917, the two meu agreed in writing (after 
reciting prior conveyance to Jockmus) that : 

"The said Oliarles H. Jockmus does hereby authorize and empower the said 
Louis B. London to institute any action or actions, either in law or equity, 
against any or ail parties who may hâve in the past or may in the future in- 
fringe the rights of the said Charles H. Jockmus in and to said letters patent 
or either of them, and to prosecute said actions to a final conclusion, either in 
his own name, or in the name of said Charles H. Jockmus, or in the joint 
names of both, as may be found necessary, provided that the right so re- 
tained is upon the express nnderstanding and agreement that the said Louis B. 
London shall retain ail beneflts to be derived from such suits, shall pay any 
and ail costs and expenses which he may incur, either for couusel fées or for 
costs in the institution or prosecution of said actions, and that he will save the 
said Charles H. Jockmus free and harmless from the payment of any counsel 
fee or costs that may be occasioned or incurred in the conséquence of the 
Institution or prosecution of said actions." 

» ' ■ — — * 

€=9For otber cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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In tlie agrecment quoted there is notliing inconsistent witli any previous 
writiiig: it is fuUer. On thls basis tlie parties continued until May, 1919, 
wlien tliey signcd tlie following: 

"For the eonsidcration of L. 1$. London, of New Yorl<, bringing suit on any 
of the patents on biirners owned by us and bis rigbt to sue on said patents, 
any money receive<l from said suits is to l)e divided evenly between us, L. B. 
London and Cbarles H. Jockmus, after said I<. B. London bas been paid ail 
expenses in connet'tion with said suit, wbicli are to be deducted from the 
money receivod, tbe balance to bo divided evenly between said L. B. London and 
Chas. H. Jockmus. Mr. London is the only one to bave fuU charge of ail 
patent litigation on the burner patents wbich we hold and to commence ac- 
tion agaiîist any concerns lie may choose, except Welsbach, Eclipse Light Com- 
pany, and Incandescent Supply Company." 

A few da.vs later plaintiff wrote London that, since "your purpose is, noi, 
to bring suit against infringers," but to "protect" manufacturers, other than 
the writer, "wboni you bave induced" to make burners "for you and your as- 
sociâtes," therefore the agreoment of May, lilli), is canceled, and "I will take 
full cb.arge of ail litigation in regard to the patents whicli I own myself." 
This suit was begun soon thereafter. No issue other than title was tried be- 
low, and the decrec appealed from déclares that "plaintiff is without title in 
[the patents in question] sufficient to sue for injunction and accounting." 

Julian S. VVooster, of New York City (Philip L. Miller and Sulli- 
van & Cromwell, both of New York City, of counsel), for appellant. 
Irving M. Obrieght, of New York City, for appellees. 

Before WAI^D, HOUGH, and M ANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Having 
pointed it ont as too plain for discus.sion that this is a common patent 
bill for injunction and accounting, the only (]uestion presented hère 
is to ask whether plaintiff has shown any title justifying such suit. 
The bill avers him to be the absolute owner, and London a mère in- 
fringer. This means, having regard to the nature of patent righls, that 
Jockmus is the only person entitled to prevent others, from making, 
using, or vending the patented article, and London a tort-feasor for 
violating the prohibition. Bauer v. O'Donnell, 229 U. S. 1, 33 Sup. 
Ct. 616, 57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 
150. 

But a glance at the written agreements shows that London has some 
rights, which necessarily are to be subtracted from Jockmus' rights. 
It is plain that the relation of thèse two men from, and indeed before, 
the issuance of the patents, was what they intended to express in the 
agreement of December, 1917. They perhaps expressed it very badly, 
but, until that document is reformed or vacated for fraud or mis- 
take, courts are bound to interpret it according to its wording, and, 
the words being simple, nothing outside those written words is per- 
mitted to change the légal efîect of the language used. It is not un- 
common that men use words without any compréhension of their légal 
efîect, but that does not per se change the efîect of the words they use. 

Just as a conveyance of land in fee may by other writings be turned 
into a mortgage, so may the absolute grant of a patent right be turned 
into a lesser estate. In this instance, it is clear from the written in- 
struments that, when London conveyed the patents to Jockmus, he 
received back (or perhaps in légal efîect reserved) the rights described 
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' în the agreement of December, 1917. Those rights are, and always 
hâve been, to décide whom he will sue as infringer and (before May 
1919) keep for himself ail he can recover. But this is the whole 
right of a patentée. 

It is true that the rights may be transferred to an exclusive li- 
censee, and that the équitable owner of a patent bas a title that will 
support action. Kennedy v. Hazelton, 128 U. S. at 672, 9 Sup. Ct. 
202, 32 L. Ed. 576. It is the opinion of a majority of this court that 
Jockmus is not the absolute owner of thèse patents, nor bas he équi- 
table title thereto, because he has not and never had any right to sue 
on the patent; that right became London's when he received the 
grant, and he has never parted with it. Nor is Jockmus an exclusive 
licensee, because the phrase means (inter alla) one solely entitled to 
pocket recoveries from infringers, which is not true of Jockmus. 

There is but one category left to which plaintifif may be assigned — 
a nonexclusive licensee — and a majority of the court so holds. This 
measure of title is confessedly insuffici>înt to support an action such 
as this. This was the resuit below, and of it appellant's présent coun- 
sel (in effect) bitterly complains, because to suppose that men would 
go through ail this apparatus of papers only to give Jockmus a license 
is absurd. It is absurd ; but we indulge in no such supposition. 
Through the mist of writings, and with very little reading between 
lines, the intention, not of both parties, but of Jockmus, is almost 
certain conjecture. It cost him a good deal of money to prépare 
machinery for making under London's patent, it was uncertain wheth- 
er anybody wanted the things except London and his controUed or al- 
lîed concerns (the other défendants herein), and he thought by the 
papers in évidence, starting with légal title to the patents, to keep 
London's trade. He did so for at least five years ; then London went 
elséwhere; hence this suit. What London had, either in his mind or 
up his sleeve, cannot even be conjectured, as he was not called on 
to testify; but enough has been said to show that this partiçular suit 
cannot be maintained to enforce either what Jockmus got or what 
he in ail probability wanted to get. 

Decree affirmed, with costs. 



WILSON V. QUINN et al. 

(Circuit Court of Appeals. Sixth Circuit. May 11, 1920.) 
No. 3330. 

Patents ®='328 — Claims for headiight împrovements not infringed. 

The Wilson patent, No. 1,144,676, for a lieadliglit with a shield positlon- 
ed so as to obstruct those rays which would otherwise strike the lower 
part of the reflector, àeld not inf ringed by defendant's hoadlight, in which 
the shield is In two parts, one of which obstruets a substantlal portion of 
the direct forward rays from the bulb. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

^=sFor ctber cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Suit by Roland F. Wilson against Nelson J. Quînn and another, 
doing business as the Perrin Manufacturing Company. From a de- 
cree dismissing the bill and counterclaim, plaintiff appeals. Affirmed. 

E. W. McCallister, of Pittsburgh, Pa., and Walter F. Murray, of 
Cincinnati, Ohio, for appellant. 

George E. Kirk, of Toledo, Ohio, for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The appellant, Roland F. Wilson, 
filed a bill of complaint in the District Court against Nelson J. Quinn 
and Ethel L. Allen, doing business under the firm name of Perrin 
Manufacturing Company at Détroit, Mich., for infringement of patent 
No. 1,144,676, issued June 29, 1915, to Roland F. Wilson. 

Nelson J. Quinn filed a separate answer and cross-petition, in which 
he avers among other things that he is the proprietor of the business 
conducted under the name of the Perrin Manufacturing Company; 
that his device was made and sold by the Perrin Manufacturing Com- 
pany long prior to the grant of the Wilson patent ; that this device does 
net infringe the claims of that patent, but, on the contrary, is manu- 
factured under the Myers patent, No. 1,099,715, issued June 9, 1914, 
to H. A. Myers, of Toledo, Ohio, of which patent the défendant is 
the sole owner by mesne assignment from the original patentée; that 
the Wilson patent is wholly invalid, and that the device manufactured 
by him is an infringement of the Myers patent; and prays for an in- 
junction and damages. 

The District Court found from the évidence that both thèse pat- 
ents were valid, but that neither had been infringed by the device of 
the other party to this suit, and dismissed the bill of complaint and 
counterclaim. The plaintifï appealed "from the part of said decree 
which directs the dismissal of the bill of complaint." 

Both of thèse patents relate to improvements in headlights for au- 
tomobiles and other motor vehicles; the purpose of each improve- 
ment being to prevent the blinding efïect of reflected rays on pedes- 
trians and drivers of approaching vehicles, by means of a shield so 
positioned in relation to the light bulb as to prevent the upward re- 
flection of light rays by the lower half of the concave reflector in the 
headlight. It is claimed that the device as manufactured by the de- 
fendant is such a radical departure from the device of the Myers 
patent that it embodies the invention and infringes claims 5 and 6 of 
the Wilson patent. Claims 5 and 6 of that patent read as f oUows : 

"5. A headlight compriising in combination witli a concave reflector and a 
lamp therein, of an obstructive shield positioned between the lamp axii a por- 
tion of the reflector surface of the reflector at one side of a plane passing 
through the axis of the same, and adapted to obstruct the passage of those 
rays which would otherwise impinge directly upon the said portion of the 
said surface, exclusive of the rays which, at the same side of the said plane, 
pass directly through the open end of the reflector. 

"6. A headlight comprising in combination with a concave reflector and a 
lamp therein, of an obstructive shield positioned between the lamp and a por- 
tion of the reflective surface of the reflector below the horizontal plane pass- 
ing through the axis of the same, and adapted to obstruct the passage of those 
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rays which would otherwise implnge directly upon tlie said portion ot the said 
surface, exclusive of the rays which at the same side of the said plane, pass 
directly through the open end of the reflector." 

There is some différence between the device manufactured by Quinn 
and the shield covered by the Myers patent. The shield described in 
the Myers patent is of one pièce covering the entire lower part, and a 
httle more than half of the front end of the electric bulb. The alleged 
infringing device, as now constructed by Quinn, consists of two sep- 
arate parts, a lower shield and a cap shield, fitting over the glass tip 
at ^he end of the bulb and connected with the lower shield by coil 
wire, leaving a space between the cap shield and the lower shield large 
enough to permit direct rays from the Hght and reflected rays from 
the upper half of the large concave reflector to fall upon the road 
immediately ahead of the vehicle. 

There is, however, a substantial différence between this device as 
now manufactured by Quinn and the device of the Wilson patent. 
Both shields are alike in that each obstructs the direct downward 
rays from the electric light bulb from impinging upon the lower part 
of the large concave reflector. The Wilson shield extends only to the 
front part of the light bulb, and is connected to the bulb at the base 
by a coil wire and at the front by another coil wire looped over the 
glass tip of the bulb, leaving the front part entirely open. In the de- 
scription of the Wilson patent considérable emphasis is placed upon 
this port or opening, which permits the unobstructed forward émis- 
sion of ail unreflected rays which pass from the lamp directly through 
the front lens of the headlight without impinging upon the reflective 
surface of the same; and each of the claims in suit expressly ex- 
cludes from the rays obstructed by the shield "the rays which at the 
same side of the said plane pass directly through the open end of 
the reflector." 

In the device as manufactured by Quinn the cap attachment is not 
a mère subterfuge to escape infringement ; but, on the contrary, it 
is of such size as to obstruct a substantial portion of the direct for- 
ward rays from the electric light bulb, both above and below the 
médian line, and permits the passage only of the rays that fall directly 
upon the road in front of the vehicle, and cxcept for this slot or 
opening between the cap shield and the lower shield it is identical wilh, 
and functions the same as, the device covered by the Myers patent, 
which is not hère claimed to be an infringement of the Wilson patent. 

For the reasons stated, we think defendant's shield as now con- 
structed, and which includes this cap attachment above described, does 
not infringe the Wilson patent, and that ail that portion of the decree 
of the District Court from which appeal was taken should be affirmed. 
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COLYER et al. v. SKEFFINGTON, Com'r of Immigration. KATZEFF et al. 

V. SAME (three cases). In re HABBATUK et al. 

lu re MACK et al. 

( District Court, D. Massachusetts. June 23, 1920.) 
^•os. 1833, 1835, iaS7, and 1845. 

1. Aliens <S=>18 — Kight of Congress to déport aliens is unlimited. 

Thore is no coustitutional limit to the powcr of Congress to exclude or 
expel aliens. 

2. Aliens "S^.îl — Courts can interfère with immigration ofBcer's décisions 

only for error of law. 

Tlie courts Iiave no jurisdlction on habeas corpus proceedings to in- 
terfère witli proceedings in the Department of Labor for the exclusion 
or expulsion of aliens, unless and luitll there is some error of law in 
that department, or the proceedings are unfalr, the department's décision 
oii the facts is conclusive. 

3. Aliens <S='54 — Courts must review proceedings shown to be unfair or 

iaclûng due process. 

If proceedings in the Department of Labor for the exclusion or expul- 
sion of aliens are unfair or oth(>rwise laeking in the essential éléments 
of due process of law, or If the Secretary proceeded on an erroneous view 
of the law, the courts must review such proceedings. 

4. Ilabeas corpus "©=33 — Writ issued to test rights of aliens under arrest for 

déportation. 

While proceedings for the depoitation of aliens are not criminal pro- 
ceediiig.s, aliens who are thereby deprived of thelr liberty may hâve 
their légal right to liberty tested on habeas coriius proceedings. 

5. .Alisns <&='4 — Constitutional law <§=>2.52 — Searches and seizures <S=>7 — 

Aliens hâve right to due process and freedom from unreasonable search. 
Th(^ Fourth, Fnrh, Sixth, and Fonrteenth Amendments to the Consti- 
tution are not liniited in their application to clti^ens, but apply to ail 
per.sons within the United States, ineluding aliens, so that aliens cannot 
bo deprived of their liberty without due process of law and are exempt 
from unwarranted searches and seizures. 

6. Aliens "5=518 — Department of Justice not authorized to admiuister immi- 

gration laws. 

Congress bas intrusted the administration of the immigration laws to 
the D'.'partment of I^abor, and the Department of .Justice lias no légal 
right or power to deal with tUe exclusion or expulsion of aliens. 

7. Evidence ©=47 — Courts take judicîal notice of immigration rules of Secre- 

tary of Labor. 

The rules and régulations of the Secretary of Dabor, made under tne 
antliovity of the inmiigration laws for enforcing th(> provisions of those 
law.s. hâve the effect of law, and courts must take judicial notice ot 
them. 

8. Aliens 'S=^.54 — Hearing before îmniigi-ation oflicer must be îair. 

The records on which the décisions of the Secretary of Labor, in pro- 
ceedings for the déportation of allons, are based, must. under Immigra- 
tion Rules 17 and 22, requiring affidavit for warrant and right to counsel 
and production of évidence, be fairly made by real trials before Immigi-a- 
tion inspi'ctors, though the trials mfiy bc; summary, or the alien is depriv- 
ed of his real rights ou appeal given him by Act Fob. 5, 191T, § 17 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 4289'/4il). 

9. Aliens <S:=>5i — Unfair hearing in déportation proceedings is fraud on Secre- 

tary of Labor. 

An unfalr or misleading record In proceedings for the déportation of 
an alien is as much a fraud upon the law and upon the Secretary of La- 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbëred Digesta & Indexes 
20.^) F.— 2 
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bor as upon the alien, since the gênerai policy of the United States has 
been to admit ail immigrants except those specifically described as unde- 
slrable. 

10. Searches and seizures <S=»7 — Search warrant provision in Espiona^e Act 
impliedly excludes such warrants in alien déportation proceedings. 

Tlie provision o£ Espionage Act .Tune 15, 1917, tlt. 11 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 10496 i/4a-10490%v), authorizing the use 
of search warrants withln spécifie llmlts, which is the only relevant 
provision for search vyarrants, impliedly prohibits the use of search 
warrants to procure évidence of membership by aliens in organizatlons 
seeking to overthrow the government by force or violence. 

11. Aliens <S=>54 — Amendineot of rule so as to deny counsel at opening of 
hearing is a pertinent fact bearing on the question of due process. 

The amendment of Immigration Eule 22, subd. 5, par. (b), which 
originally entltled an alien to counsel when arrested, so as to entitle him 
to counsel only when the hearing bas proceeded sufflciently to protect the 
government's interests, and which was made in contemplation of a large 
number of hearings of déportation proceedings, tended to make those pro- 
ceedings unf air by depriving the aliens of counsel until af ter they had ad- 
mitted membership in a proscribed organizatlon. 

12. Aliens ■S=>54 — Déportation proceedings instigated by Department of Jus- 

tice agents not void. 

Though Congress has delegated to the Department of Labor the power 
and duty of investigating and deporting aliens of the proscribed classes, 
the fact that the department, In issulng warrants, acted on information 
secured by agents of the Department of Justice, Instead of on Its inde- 
pendent investigation, does not render the proceedings void, though the 
method of investigation may hâve been such as to cast suspicion on the 
fairness of the proceedings. 

13. Appeal and error «3=8 — Fédéral court cannot reserve questions for déci- 

sion of higtier court. 

The fédéral court has no power to reserve or report questions to the 
higher court for décision, but must pass on ail issues iuvolved, so that 
an appeal may be taken to the higher court. 

14. Habeas corpus ©=593(1) — Court can review construction of statute. 

The courts, in habeas corpus proceedings, can review the construction 
placed ni>on a statute by the Secretary of Labor or the immigration 
officers in proceedings for the déportation of an alien. 

15. Aliens "^=54 — Wliether tliere is auy évidence to support flnding is question 

of lavv reviewable by court. 

In proceedings for the déportation of aliens, the question whether there 
is any évidence to support a finding necessary to the déportation of the 
alien is a question of law, which can be revlewed by the courts in habeas 
corpus proceedings. 

16. Aliens <§=46 — Déportation statute not to be extended by construction. 

Act Oct. 16, 1918, § 1 (Comp. St. Ann. Supp. 1919, § 4289y4b[l]), au- 
thorizing déportation of aliens who are members of an organizatlon ad- 
vocating the overthrow of the government by force or violence, is not to 
be extended by construction, since it is the tradltlonal policy of the United 
States to admit ail aliens, except specially designated classes, and it is 
for Congress to détermine our national policy toward other peoples. 

17. Aliens <S=>40 — Constitutional law <S=»90, 91 — Déportation statute to be 

construed in accordance witli spirit of Constitution, includlng riglit to 
freedoni of speech, press, and assemblage. 

Statutory restrictions on immigration, like ail other statutes, are, if 
possible, to be construed in accordance with the spirit as well as within 
the letter of the Constitution, includlng its déclaration for freedom of 
speech, press, and assemblage. 

Ês^For otlier casea see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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18. Aliens ©=>46 — L'se of gênerai strike is not attempt to "overthrow govern- 
ment by force or violence." 

An organization for the avowed pui'pose of changing our government 
by the use of a gênerai strike is not seeking the overthrow of the goyern- 
ment by force or violence, vyithin Act Oct. 16, 1918, § 1 (Comp. St. Ann. 
Supp. 1919, § 4289%b[lJ), even if "force," as used therein, is not synony- 
mous with "violence," since it does not mean force of the religions, moral, 
political, or économie kind, especially in view of the eontext, dealing 
with assassination, destruction of property, and similar kinds of force, 
and since the gênerai trend of législation is to protect, and not to re- 
strict, the right to strike. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Force.] 

19. Aliens <S=>46 — "Overthrow" of government requires more than radical 
change in government. 

Within Act Oct. 16, 1918, § 1 (Comp. St. Ann. Supp. 1919, § 4289y4b[l]), 
authorizing déportation of alièn members of organisations advocating the 
forcible overthrow of the government, "overthrow" means more than radi- 
cal change in the form and functions of the government. 

20. Conspiracy €s=>38 — Party organized to overthrow government is "séditions 
conspiracy." 

A party organized to overthrow the government by force or violence, 
so that its allen members are liable to déportation, under Act Oct. 16, 
1918, § 1 (Comp. St. Ann. Supp. 1919, § 4289y4b[l]), is a "séditions 
conspiracy," punishable, under Criminal Code, § 6 (Comp. St. § 10170), 
and ail its members, citizens as well as aliens, should be tried in criminal 
courts. 

21. Aliens <S=54 — Evidence held to show possibility that government spies 

iniluenced Communist program. 

Where the évidence showed that government informera were suJflciently 
Influential In the Communist party to secure meetings on desired dates 
and there was no explanation of the extent or purpose of their activities, 
there is at least ground for suspicion that they influenced the wording of 
a party manifeste issued after they began their work, so that it should 
not be made the basis of determining the liability of alien members of 
the party to déportation without careful investigation by the Depart- 
ment of Labor. 

22. Aliens «©='54 — Hearing of aliens who adnùtted Communism held fair. 

The Bearing of certain aliens who admitted membership in the Commun- 
ist party and knowledge of its principles and aims held to hâve been suffi- 
eiently fair to warrant their déportation, if that party was one proscribed 
by Act Oct. 16, 1918, § 1 (Comp. St. Ann. Supp. 1919, § 4289%:b[l]), even 
thougli there may hâve been some errors In the procédure. 

23. Aliens <S='54 — Hearing of aliens who did not understand purpose of Com- 
munist party held unfair. 

Hearings In proceedings for the déportation of aliens who were mem- 
bers of the Communist party, but who had become such by transfer of 
local organlzations from the Socialist to the Communist party, and who 
had no understanding of the ptirpose and aims of the latter, which pro- 
ceedings were based on admissions after arrest without warrant and on 
documents procured by search without warrants, held unfair and to en- 
title the aliens to discharge under habeas corpus proceedings. 

24. Aliéna ©=»46 — ^To warrant déportation, "membership" in proscribed or- 
ganlzations must be real. 

Tlie "membership" in an organization for the overthrow of the govern- 
ment by force or violence, which subjects an alien to déportation, under 
Act Oct. 16, 1918, § 1 (Comp. St. Ann. Supp. 1919, § 4289y4b[l]), must 
be a real membership or an actual affiliation with the organization, not 
a membership acqulred by a mère change of name or affiliation of their 

©=3For other cases see Bame topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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local organlzatlon without Intention to adopt the princlples of thc new 
organization. 

[Ed. Note. — For other définitions, see "Words and Phrases, First and 
Second Séries', Membership.] 

25. Aliens <3=>54 — Release for unfaimess of liearing is without préjudice to 
new hearîng. 

Wliere, under the peculiar circumstances of this case, aliens, held under 
warrant for déportation, are entitled to their diseharge becaiise the hear- 
ings were untair and denied due process of law, such discharge is without 
préjudice to new proceedings for déportation for any cause, existent or not. 

26. Aliens 'S=54— Discrétion as to bail reviewable only if abused. 

The discrétion of the Secretary of Labor, under Immigration Law, S 
20 (Comp. St. 1918, Conip. St. Ann. Supp. 1919, § 4289%k7, to release aliens 
on bail not less than $500, pending hearing and final décision, is one with 
which the courts ordinarily cannot interfère, either as to the granting or 
refusing of bail or as to the amount, but such interférence is warranted 
where there is an abuse of the power given. 

27. Habeas corpus "S^IOÎ — Requirement of cxtraordinary bail lield abuse of 
discrétion. 

Where the gênerai order of the Secretary provided for release of alien 
pending déportation proceedings on bail in the sum of $1,000, unless the 
local authorities otherwise recommended, the requirement of bail in the 
sums of $10,000 or §5,000 from aliens held, pending proceedings in which 
the department of police was improperly interferlng, and where there 
was no évidence that the aliens, if released, would bave endangered in any 
way the public safety, or would not bave appeared when required, was an 
abuse of aiscretion, and the court, in habeas corpus proceedings, can admit 
them to bail in the sum of $500. 

28. Aliens «©='54 — Cannot be held an unreasonable time without hearing. 

Aliens arrested for déportation caimot be held in custody for an unrea- 
sonable length of time without a hearing. and the fact that a large 
number of arrests were made by the departmpnt at the same time, so that 
speedy hearings were impossible, does not justify the delay. 

Pétitions for writs of habeas corpus, one by William Thomas Colyer 
and others, and three by Morris Katzeff, against Plenry J. Skeffing- 
ton, Commissioner of Immigration, to procure the release of 20 
aliens held under warrants of arrest or for déportation. Aliens held 
under warrants for déportation discharged, and those held under war- 
rant of arrest released on bail. 

Lawrence G. Brooks and Morris Katzeff, both of Boston, Mass., for 
petitioners. 

Félix Frankfurter, of New York City, and Zechariah Chafee, Jr., 
of Cambridge, Mass., amici curiœ. 

Lewis Goldberg, Asst. U. S. Atty., of Boston, Mass., for respondent. 

ANDERSON, Circuit Judge. Thèse are pétitions for habeas corpus 
brought by or in behalf of 20 aliens against the Commissioner of Immi- 
gration at Boston. They were heard together; they fall into two 
classes : William T. Colyer, Amy Colyer, Frank Mack, Lew Bonder, 
Frank Matchian, Tehon Lanovoy, Trofim Yarmoluk, Anton Harbatuk, 
Anton Gessewich, Fred Chaika, Koly Honchereoff, Adam Musky, 
and Sedar Serachuk hâve, after appeal to the Secretary of Labor, been 
ordered by him to be deported. Seven of the aliens were at the time 

0=sPoT Other cases see same topic & KET-NITMBER la ail Key-Numbered IXgests & Indexai 
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of the filing of the pétitions held at Deer Island by the respondent in 
default of bail, fixed, on recommendation of Assistant Commissioner 
of Immigration Sullivan, as follows : 

Ivan T. Hyi-ucluik $1(),()0(» 

Théodore Pasluikoiï 5,000 

William Miiclics r),(10'> 

William Clirinpko 5,(100 

Joe Sinkus 5,000 

Wladimir Seriichtik 5,000 

Samuel Urakewich 5,000 

Near the end of tlie long hearing, in which it clearly appeared that 
none of the aliens were in any way involvcd, by the use of bombs, 
guns, or other vveapons, in plans of injuring persons or property, and 
that the cases could not for many months be fmally disposed of, the 
writs were ordered issued, and ail the pctitioners admitted by this 
court to bail in the suni of $500 each. No such responsibilily would 
hâve been taken by the court if there had been a scintilla of évidence 
that any alien thus set at liberty was committed in any way to acts of 
force or violence against person or property. 

At the opening of the trial the cases were said by counsel on both 
sides to be, in many important a.spects, test cases of the legality of an 
undertaking of the government to déport several thousand aliens al- 
leged to be proscribed by a portion of section 1 of the Act of Octo- 
ber 16, 1918 (Comp. St. Ann. Supp. 1919, § 4289y4b[l]), as follows: 

"That * * » alieus who are members of or afflliated with any orgarii- 
zation that entertains a belief in, teaehes, or advocatos the overthrovv by 
lorce or violence of the sçovernmeiit of the United States * * * shall bo 
excluded from admission into the T'nited States." 

Section 2 (section 4289i4b[2|) provides for the déportation of 
such aliens, irrespective of the time of their entry. 

The sole charge against thèse aliens is membership in the Com- 
munist Party or the Communist Labor Party. The proposition of the 
Department of Justice, adopted by the Commissioner General of Im- 
migration, as hereafter set forth, is that membership in one of thèse 
parties is, alone, enough to bring the aliens within the purview of 
this provision; that both parties are committed to a scheme to over- 
throw our government by force or violence. In both classes of cases 
the petitioners attack, on grounds fatal if sustained, the validity of 
the proceedings institutcd by the government on January 2, 1920, for 
their déportation. 

Under such circumstances, it seemed the plain duty of this court 
to afïord the fullest opportunity both to the petitioners and to the 
government to présent ail facts arguably pertinent, in order that there 
might be a record adecjuate for a détermination of the important is- 
sues of law by the Suprême Court or the Circuit Court of Appeals. 
The case therefore has been heard before me at length on 15 days. 
The transcript of paroi évidence and arguments makes a record of 
nearly 1,600 pages. In addition, there is a large mass of exhibits. 
The petitioners were permitted to présent practically ail the évidence 
which, in their view, might sustain their contentions. Their counsel 
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have also had the assistance of Professors Félix Frankfurter and 
Zechariah Chafee, Jr., of the Harvard Law School, who, as amici 
curiae, have appeared in association with counsel for the petitioners, 
and assisted both in the présentation of the évidence and in the ar- 
gument of controlling questions of law. 

I désire to express my appréciation of their unselfish and highly 
professional endeavors to assist in the proper détermination of a cause 
involving, directly, the fundamental rights of a large number of aliens 
but poorly equipped with means or knowledge to protect their rights^ 
and, indirectly, questions of far-reaching and gênerai importance to 
ail, whether citizens or aliens. 

It should be added that, at the close of the hearing, Assistant United 
States Attorney Lewis Goldberg, who has presented the government's 
side of the cause with very great ability, urging every possible au- 
thority offering any support for the government's proceedings, ex- 
pressed himself as fully content with the opportunity given the gov- 
ernment to présent ail évidence and arguments which might sustain 
its view of the law and the facts. No counsel from the departments 
in Washington has rendered the slightest assistance on the law or the 
facts. 

In such a case, based upon such a record, it is the obvions duty 
of the trial judge in his opinion to excerpt from the bulky record the 
évidence — particularly the documentary évidence — of most vital im- 
portance, to make relevant findings of fact based upon ail the évi- 
dence, and thus to présent, for the décision of the issues of law for 
the court above, a record of the facts, accurate, adéquate, and yet as 
brief as possible. Under such circumstances, the opinion of the trial 
court is obviously, in scope and purpose, closely analogous to the 
function performed by an adéquate master's report. With such a 
case, presented on such a record, actual brevity has been found im- 
possible of realization. This writing is unpleasantly, but necessarily, 
lengthy. . 

Controlling Légal Principles. 

A preliminary statement of the well-settled and familiar principles 
of law on which ail of thèse habeas corpus cases involving the ex- 
clusion or déportation of aliens dépend will bring into clearer per- 
spective the field of facts in which this court must perform its most 
important duties. 

[1] It has been repeatedly held that "the right to exclude or to 
expel ail aliens, or any class of aliens, absolutely or upon certain con- 
ditions, in war or in peace," is "an inhérent and inaliénable right of 
every sovereign and independent nation, essential to its safety, its 
independence, and its welfare;" that this "power to exclude and to 
expel aliens, being a power aflfecting international relations, is vested 
in the political departments of the governraent, and is to be regulated 
by treaty or by act of Congress, and to be executed by the executive 
authority according to the régulations so established, except so far as 
the judicial department has been authorized by treaty or by statute, 
or is required by the paramount law of the Constitution, to intervene." 
See Fong Yue Ting v. United States, 149 U. S. 698, 711, 713, 13. 
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Sup. Ct. 1016, 1021 (37 L. Ed. 905), in which Mr. Justice Gray elabo- 
rately reviews the authorities; The Chinese Exclusion Cases, 130 U. 
S. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068; Nishimura Ekiu v. United 
States, 142 U. S. 651, 659, 12 Sup. Ct. 336, 35 L. Ed. 1146; Chin 
Yow V. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 h. Ed. 369; 
Eewis V. Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967. 

Otherwise stated, there is no constitutional limit to the power of 
Congress to exclude or expel aliens. An invitation once extended to 
the alien to corne within our borders may be withdrawn, He has no 
vested right to remain. This was expressly adjudicated in the Chinese 
Exclusion Cases, 130 U. S. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068, in 
which the Suprême Court unanimously held that the fact that a 
Chinese laborer had legally entered the United States conferred upon 
him no right of which he could not be deprived by a subséquent tct 
of Congress. 

[2] It is also familiar and perfectly well-settled law that the courts 
hâve no jurisdiction, on habeas corpus proceedings, to interfère with 
the proceedings in the Department of Labor concerning the exclusion 
or the expulsion of aliens, unless and until there is some error of law 
in that department. Unless the proceedings in that department are 
unfair, thus lacking some of the essential éléments of due process of 
law, or are based upon some misconstruction of the statute or disre- 
gard of the rules made pursuant thereto, or on other vitiating error of 
law, the courts hâve no jurisdiction. In thèse habeas corpus cases, 
therefore, it may be said that the primary function of the court is 
to try, not the right of the alien to enter or to remain in the United 
States, but to try the trial of the alien in the Department of Labor; 
if that trial was fair and légal, even though the resuit was, in the 
opinion of the court, erroneous on the facts, the court has no right 
to interfère; it may not, in habeas corpus proceedings, usurp the 
function that Congress has delegated by statute to the Department 
of Labor. 

[3] But, while the courts hâve no jurisdiction on habeas corpus 
to substitute their judgment on pure questions of fact for that of 
the Secretary of Labor, it is equally well settled that if the proceed- 
ings in the Department of Labor are shown to be unfair, or otherwise 
lacking in the essential éléments of due process of law, or if the 
Secretary of Labor is proceeding on an erroneous view of the law, 
then the courts must review. Gegiow v. Uhl, 239 U. S. 3, 36 Sup. 
Ct. 2, 60 L. Ed. 114; Chin Yow v. U. S., 208 U. S. 8, 28 Sup. Ct. 
201, 52 L. Ed. 369; United States v. Petkos, 214 Fed. 978, 131 C. 
C. A. 274. Compare American School of Magnetic Healing v. Mc- 
Annulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90; Whitfield v. 
Ranges, 222 Fed. 745, 138 C. C. A. 199, and cases cited; Kwock 

Jan Fat v. White, 252 U. S. , 40 Sup. Ct. 566, 64 L. Ed. , de- 

cided June 7, 1920. 

[4] While déportation proceedings are not criminal proceedings, 
aliens who are thereby deprived of their liberty may hâve their légal 
right to liberty tested on habeas corpus proceedings. 

[5] In Whitfield v. Ranges, supra, Judge Sanborn, for the Circuit 
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Court of Appeals for the Eighth Circuit, states the principle as fol- 
lovvs : 

"A fuU and fair hearing on the eliargos which threaten his déportation, and 
an absence of ail abuse of discrétion and arbitrary action by tlie inspec'tor, or 
otber executive ofiieer, are indispensaiUe to the lawful déportation of an 
alien. Where, by the abuse of the discrétion, or the arl)itrary action of tbe 
inspector or other executive oflicer, or without a fnll and fair bearing, an 
alien is deprived of his liberty, or is about to be deported, the power is con- 
ferred and the duty is imposed upon the courts of the United States to issue 
a writ of habeas corpus and relieve him. Tlie Japanese Immigrant Case, 180 
TJ. S. 86, 100, 101, 23 Sup. Ct. 611, 47 L. Ed. 721 ; Cliin Yow v. TJnited States. 
208 TI. S. 8, 10, 12, 13, 28 Sup. Ct. 201, 52 L. Ed. 361) ; Low Wab Suey v. Back- 
us, 225 U. S. 460, 408, 32 Sup. Ct. 734, 50 L. Ed. 1165; Ex parte Petkos (D. 
C.) 212 Fed. 275; United States v. Chln Uen, 187 Fed. 544. 100 C. C. A. 310; 
United States v. Williams (D. C.) 185 Fed. 508, 004; United States v. Wil- 
liams (D. C.) 193 Fed. 228." 

Aliens hâve constitutional rights. The Fourth, Fifth, Sixth, and 
Fourteenth Amendments are net limited in their appHcation to citi- 
zens. They apply generally to ail persons within the jurisdiction of 
the United States. See Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. 
Ct. 1064, 30 L. Ed. 220. 

In this case an ordinance of San Francisco, made under a state law, 
was held, as enforced, to involve an unconstitutional discrimination 
against Chinese laundrymen then lawfully in San Francisco. The 
court, by Mr. Justice Matthews, said : 

"The Fourteenth Amendnient to the Constitution is not confined to tbe pro- 
tection of citizens. It .sa.ys : 'Xor .shall any state deprive any person of life, 
liberty, or property without due proces.s of law ; nor den.y to any peraon with- 
in its jurisdiction the equal protection of the laws.' Thèse provisions are 
universal in their application, to ail persons within the territorial jurisdiction, 
without regard to any différences of race, of color, or of nationality; and the 
equal protection of the laws is a pledge of the protection of equal laws. 
It is accordingly enacted by section 1077 of the Itevised Statutes, that 'ail 
persons within the jurisdiction of the United States shall hâve the same right 
in every state and territory to niake and enforee contracts, to sue, bo parties, 
give évidence, and to the fuU and equal beriefit of ail laws and proceedings 
for the security of persons and propert.v as is enjo.yed liy vi'hlte citizens aurt 
shall be subject to llke punishnient, pains, pennlties. taxes, licenses, nrd exac- 
tions of every kind, and to no otlier.' The questions vi'e liave to con.sider and 
décide in the.se cases, therefore, are to be treated as involving the rigbts of 
every citizen of the United States equally wilh thnse of the strangers and 
aliens who now invoke the jurisdiction of the court." 

In Wong Wing v. United States, 163 U. S. 228, 16 Sup. Ct. 977, 
41 h. Ed. 140, it was held tliat Congress could not constitutionally 
promote its policy of excluding Chinese aliens by administrative or- 
ders by subjecting such aliens, found illegally within the United States, 
to infamous punishment at hard labor, or by confiscating their prop- 
erty, without providing a judicial trial to establish the guilt of the ac- 
cused. In the opinion it is pointed ont, as held in Fong Yue Ting v. 
United States, 149 U. S. 730, 13 Sup. Ct. 1029, 37 E. Ed. 905, that 
an — 

"order of déportation is not a punishment for crime. * * • It is but a 
mothod of entorcing the return to his own country of an alien who bas not 
complied with the conditions upon the performance of wbicli tlie government 
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of the nation, acting wltliin its constitutional autlionty and through the 
proper dcpartments, lias determined tliat liis contiiining to réside hère sliall 
dépend." 

In that opinion the language above quoted from the opinion in 
\'ick Wo V. Hopkins is repeated; the court, by Mr. Justice Shiras, 
adding : 

"Applying this roasoning to the Fiftli and Sixtli Amendmouts, it must b<> 
ooncluded tliat ail persous within tlie territory of the United States are 
entitled to the protection giiaranteed by those amendments, and thiit even 
aliens shall not be hehl to an.swer for a capital or otlier infamous crime, nn- 
less on a presentment or indictment of a grand .inry, nor be deprivcd of life, 
liberty, or property without due process of law." 

In the Japanese Immigrant Case, 189 U. S. 86, 100, 23 Siip. Ct 
611, 614 (47 L. Ed. 721), the court, by Mr. Justice Harlan, said: 

"But this court lias never held, nor must we novv be understood as holding, 
that administrative oflicers, when execnting the provisions of a statute involv- 
ing the libert.v of persons, may disregard the fundamental principles that in- 
here in 'due process of law' as understood at the time of the adoption of the 
Constitution." 

One of the most fundamental of the "body of liberties" guaranteed 
the inhabitants of the United States hy our Constitution is freedom 
from unreasonable search and seizure, and from arrest without due 
process. The historic basis of thèse liberties is elaborately dealt with 
by Mr. Justice Bradley in Boyd v. United States, 116 U. S. 616, 6 
Sup. Ct. 524, 29 h. F.d. 746. That case involved mcrely 35 cases of 
plate glass, scized by the coliector of the port as forfeited to the Unit- 
ed States under section 12 of the Act of June 22, 1874 (18 Stat. 188), 
whicli required the compulsory production of private ])apers to be 
used a? évidence against the alleged owncr. This statute was held 
répugnant to the Fourtli and Kifth Amendments. In a long opinion 
Mr. Justice Bradley pointed out that the Fourth Amendment to the 
Constitution, prohibiting unreasonable scarches and seizures, had its 
roots in the struggle for liberty in the Colonies, one famous incident 
of which was the attack in Boston in 1761 by James Otis on the writs 
of assistance issued to revenue officers, "em]30wering them in their 
discrétion to search snsjjccted ])laces for smuggled goods." See 116 
U. S. 625, 6 Su]). Ct. 529, 29 F. Ed. 746. The learned justice also 
points out that thèse guaranties of liberty in our Constitution were 
grounded upon the great décision of Eord Camden in 1765 in the case 
of Entick V. Carringum, 19 Howell's State Trials, 1029, growing out 
of the controversy with John Wilkes and the attempt of the English 
government, through Eord Halifax, Secretary of State, to obtain évi- 
dence to convict Wilkes of the charge of criminal libel by searching 
private houses for the discovery and seizure of books and papers. 

"By authority of the Secrctary's warrant Wilkes' houso was searched, and 
bis papers were indiscriniinately seincd. For this outrage be sued the perpe- 
trators and obtained a verdict of £1,00(1 against Wood, one of the party who 
niaoe the search, and £4,000 against I>ord Halifax, the Secretary of State 
who Issued the warrant. * * * j^ord Caniden pronounced the judgmeut of 
fhe court in Michaelmas terni, 176!), and the law as (>xpounded by him lias 
been regarded as .settled from that time to this, and bis great judgment on 
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tlmt occasion is considered as one of the landmarks of English liberty. It 
was weleomed and applauded by the levers of liberty jn the colonies as well 
as in the mother country. It Is regarded as one of the permanent monuments 
of 'the British Constitution, and is quoted as sucli by the English authorlties 
on that subject down to the présent time." 

Compare United States v. Wong Quong Wong (D. C.) 94 Fed. 832 ; 
Moy Wing Sun v. Prentis, 234 Fed. 24, 148 C. C. A. 40; Robinson 
V. Richardson, 13 Gray (Mass.) 454; In re Pacific Ry. Co. (C. C.) 32 
Fed. 251. 

The learned justice also, in a footnote, refers to 3 May's Constitu- 
tional History of England (American Edition, vol. 2) c. 11, for an 
illuminating discussion of the historié struggle for liberty in England, 
including the use made of the spy System. See page 39, where May 
says: 

"Next In importance to Personal freedom is immiinity from suspicions, 
and jealons observation. Mon may be without restraints upon their liberty ; 
they may pass to and fro at pleasure ; but if their steps are tracked by spies 
and informers, their words iioted down for erimination, their associâtes watch- 
ed as conspirators, who sball sa y that they are free? Nothing is more revolt- 
iiig to Knglishmeii than the espionage which forms part of the ad- 
ministrative System of continental despotism. It haunts men like an evil 
geuius, chills their gaiety, restiains their wit, casts a shadow over their 
friendships, and blight.s their domestic hearth. The freedom of a country 
may be measured by its immunity from this baleful agency. Ruiers who dis- 
trust their own people must govern in a spirit of absoliitism, and suspected 
subjects will be ever sensible of their bondage." 

See, for a careful review of the history of the spy system in in- 
dustry and in deahng with political movements, Robert C. Hunter's 
book on "Violence in the Labor Movement," and John Graham Brooks' 
"Lahor's Challenge to the Social Order." 

See, also, an account of James Otis' argument against the writs of 
assistance, written by Mr. Justice Gray and found in the appendix to 
Quincy's Reports ; also, on the same subject, 2 Works of John Adams, 
appendix A, pp. 523 to 525. One main point made by Otis was that 
thèse writs, though issued on judicial process, were not returnable 
to any court. They thus authorized petty officers to enter homes, 
etc., without requiring them to make return of their doings. This, 
Otis said, "was tyranny, destroying the freedom of one's house." 

The principles laid down in thèse earlier authorities hâve not passed 
into oblivion or disuse. They are still the law of this nation. See 
Silverthorne Lumber Co., Inc., v. United States, 251 U. S. 385, 40 
Sup. Ct. 182, 64 E. Ed. — -, decided January 26, 1920, opinion by Mr. 
Justice Holmes. This was a proceeding to punish Silverthorne for 
contempt for ref using to produce books and papers on a summons duces 
tecum. Refusai was grounded on the rights of the parties under the 
Fourth Amendment. The Silverthornes were arrested, and, while in 
custody, "représentatives of the Department of Justice and the United 
States marshal, without a shadow of authority, went to the office of 
their company and made a clean sweep of ail the books, papers, and 
documents found there." Thèse were subsequently, on pétition to the 
District Court, ordered returned. But meancime the government had 
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had tliem photographed, and used the photographs in obtaining an 
indictment. On subpœna duces tecum, the production of the originals 
was then sought. Mr. Justice Holmes said (page 391 of 251 U. S. at 

page 682 of 40 Sup. Ct. [64 L,. Ed. ]) : 

"The proposition could not be presented more nakedly. It Is that althougli 
of course its seizure was an outrage which the government now regrets, it 
niay study the papers before it returns them, copy them, and then may use 
the knowledge that it has gained to call upon the owners in a more regular 
form to produce them ; tliat the protection of the Constitution covers the 
physlcal possession but not any advantages that the government can gain over 
the object of its pursuit by doing tlie forbidden act. Weeks v. United States, 
232 U. S. 383, to be sure, had established that laying the papers directly 
before the grand jury was unwarranted, but it is taken to mean only that 
fwo steps are required instead of one. In our opinion such is not tlie law. 
It reduces the Fourth Amendment to a form of words, 232 U. S. 393. The 
essence of a provision forbidding the acquisition of évidence in a certain way 
is that not merel.v évidence so acquired shall not be used before the court, but 
that it shall not be used at ail. Of course thls does not mean that the facts 
thus obtaincd become sacred and Inaccessible. If knowledge of them is gain- 
ed from an independent source they may be proved llke any others, but the 
knowledge gained by the government's own wrong cannot be used by it in the 
way proposed. The numerous décisions, like Adams v. New "ïork, 192 U. S. 
585, holding that a collatéral Inqulry into the mode in which évidence has 
been got will not be allowed when the question is ralsed for the first time at 
the trial, are no authorlty in the présent proceeding, as is explained in Weeks 
V. United States, 232 U. S. 383, 394, 395. Wliether some of those décisions 
hâve gone too far or hâve given wrong reasons It is unnecessary to inquire ; 
the principle applicable to the présent case seems to us plaln. It is stated 
satisfactorlly in Flagg v. United States, 233 Fed. Rep. 481, 4B3. In Linn v. 
United States, 251 Fed. Rep. 476, 480, it was thought that a différent rule 
applied to a corporation, on the ground that it was not privileged from produc- 
ing its books and papers. But the rlghts of a corporation against unlawful 
search and selzure are to be protected even If the same resuit might bave been 
achieved in a lawful way. ' 

If a corporation has such rights, a fortiori, a person, though an 
alien, is protected. 

In the Flagg Case, 233 Fed. 481, 147 C. C. A. 367, cited supra with 
approval by Mr. Justice Holmes, it appeared that Flagg's books and 
papers had been illegally seized without warrant and used as the basis 
of an indictment against Flagg for using the mails in a scheme to de- 
fraud, in which the défendant was convicted. The judgment was 
reverscd as grounded on évidence unconstitutionallv obtained. 

In Weeks v. United States. 232 U. S. 383, 34 Sup. Ct. 341, 58 L. 
Ed. 652, E. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, Mr. Justice Day, 
speaking for a unanimous court, said, as to the Fourth Amendment : 

"The effeet of the Fourth Amendment Is to put the courts of the Unitod 
States and fédéral officiais, in the exercise of thelr power and authorlty, under 
limitation.s and restraints as to the exercise of such power and authorlty, 
and to forever secure the people, their persons, houses, papers and efCects 
against ail unroasonable searches and seizures under the guise of law. This 
protection reaches ail alll<e, whether accused of crime or not, and the duty of 
glving to it force and effeet is obligatory upon ail intrusted under our fédéral 
System with the enforcement of the laws." 

Other illustrations of the application by the courts of thèse gênerai 
principles of liberty to the protection of the rights of ahens are: 
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United States v. Williams (D. C.) 185 Fed. 598 ; Roux v. Commission- 
er of Immigration, 203 Fed. 413, 121 C. C. A. 523; Moy Suey v. Unit- 
ed States, 147 Fed. 697, 78 C. C. A. 85 ; Pang Sho Yin v. United 
States, 154 Fed, 660, 83 C. C. A. 484; Fong Gum Tong v. United 
States, 192 Fed. 320, 112 C. C. A. 572. 

Administration of Immigration Laws Vested by Congress in Depart- 
ment of Labor. 

[6] The administration of the immigration laws bas been intrusted 
by Congress to the Department of Labor — net to the Department of 
Justice. The latter department has no more légal right or power to 
deal with the exclusion or the expulsion of aliens than has the De- 
partment of the Interior. The department of Justice prosecutes for 
crime. But déportation proceedings are not criminal proceedings. 
Pang Sho Yin v. United States, supra. 

There are obvious reasons why Congress delegated the important 
and délicate functions of excluding and expelling aliens to the Labor 
Department. This department is charged with certain functions per- 
taining peculiarly to human welfare ; it exercises large powers over 
millions of persons, many of them poor, comparatively helpless, and 
unacciuainted with our language and institutions. As the functions 
of the Department of Justice and the Department of Labor are radi- 
cally différent, the officiai personnel of the two departments would 
naturally bave différent methods of procédure. But, without elabo- 
rating reasons, the mandate of Congress, intrusting immigration mat- 
ters to the Labor Department, is binding upon ail government depart- 
ments, including the courts. The Commissioner General of Immigra- 
tion is a subordinate in the Department of Labor. 

[7] Under the immigration laws authority is vested in the Secre- 
tary of Labor to provide rules and régulations for enforcing the pro- 
visions of the acts. Of thèse rules, which bave the effect of law, the 
court must take judicial notice. Caha v, United States, 152 U. S- 
211, 14 Sup. Ct. 513, 38 L. Ed. 415. They are binding upon the De- 
partment of Labor as part of the law of the land. For présent pur- 
poses, the most important rule is rule 22, entitled "Arrest and Dépor- 
tation on Warrant." 

Subdivision 2 of rule 22 provides : 

"Officers shall make a thorough inve.stigation of ail cases wheii they are 
credibly inforined or hâve rea.son to believe tliat a specifled alien In tlie 
United States is subjeet to arrest and déportation on warrant. AU such cases, 
by wliomsoever diseovered. shall be reported to tlie immisration offlcer sta- 
tioned nearest the place where the alien is found to be." 

The word "officers," used in this subdivision 2, means immigration 
inspectors. They are civil service appointées, most of them of large 
expérience in this sort of work. 

Subdivision 3 of the same rule is as follows : 

"The application must state faets showing prima facie that the alien cornes 
within one or more of the classes subjeet to déportation after entry, and, 
except in cases in which the burden of proof is upon the alien (Chinese) in- 
volved, should be accompanied by some substantial supporting évidence. Jf 



COLYER V. SKEPFINGTON 29 

(265 P.) 

the facts stated are wlthin the Personal knowledge of the inspecter 
reporting the case, they need not be in aflidavit form. But if based upon 
statements of persons not sworn offîcers of the govemuient (except in cases 
of public charges covered by subdivision 4 hereof), the application should be 
accompanied by the affidavit of the person glving the information or by a 
transcript of a sworn statement taken from that person by an inspecter. In 
ail cases shown in subdivision 1 to be subject to a time limitation the applica- 
tion must be accompanied by a certificate of landing, to be obtained from the 
immigration officer in charge at the port where landing occurred, unless entry 
without inspection within such limitation is confessed, or a reason given for 
its absence. In the absence of such certificate, effort should be made to sup- 
ply the principal items of information mentioned in the blank form provided 
for such certificate. Télégraphie application may be resorted to only in case 
of necessity or when some substantial interest of the government would be 
subserved thereby, and must state (a) that the usual written application is 
being forwarded by mail, and (b) the substance of the facts and proof there- 
in contained. The code supplied by the department should be used whenever 
practicable." 

Subdivision 5 in the form in whicii the rule was before the amend- 
ment of December 20, 1919, hereinafter referred to, so far as now 
material is as follows : 

"(a) TJpon receipt of a télégraphie or writton warrant of arrest the alien 
shall be taken before the person or persons therein named or described and 
granted a hearing to enable him to show cause, if any there be, why lie should 
not be deported. Pendlng détermination of the case, in the discrétion of the 
immigration offlcor in charge, lie may be taken into custody or allowed to re- 
main in some place deemed by such offlc(;r .secure and propor, (>xcept that in the 
absence of spécial instructions an alien confined in an Institution shall not be 
removed therefrom until a warrant of déportation bas been issued and is 
about to be served. 

"(b) At the beginning of the hearing under the warrant of arrest tlie 
alien shall be allowed to inspect the warrant of arrest and ail the évidence on 
which it was issued, and shall be apprised that he may be reprosented by 
counsel. The alien shall be required thon and there to state wliether lie 
desires counsel or waives the same, and liis reply shall be entered on the 
record. If counsel be selected, he shall l)e permitted to be présent during the 
conduct of the hearing, and to offer évidence to nieet any évidence presented 
or adduced by the govei-nment. Objections and exceptions of counsel shall 
not be entered on the record, but may be presented by hlm in accompanying 
brief. If during the hearing it shall appear to the examiiiing inspector that 
there exists a reason additional to those stated in the warrant of arrest why 
the alien is In the country in violation of law, the allen's attention shall be 
directed to the facts which constitute such reason, and he shall be given an 
opportunity to show cause why he should. not be deported therefor. 

"(c) At the close of the hearing the full record shall be forwarded to the 
bureau, together with any writton argument submitted by counsel and the 
recommendations of the examining ofticer and the ofhcer in charge, for dé- 
termination as to whether or not a déportation warrant shall issue." 

Subdivision 6 provides that, pending déportation proceedings, the 
alien may be released on a $500 bond unless différent instructions are 
given by the department. 

Subdivision 10 is as follows: 

"When it is necessary to detain or hold arrested wom(;n and girls they 
shall not be incarcerated by immigration oflicials in jails or other similar 
places unless such incarcération is absolutely unavoidable ; but if there is not 
Jlttached to the immigration .station or quarters a room suitable for such 
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purpose, and if such aliens are not aiready belng held In some proper insti- 
tution, arrangements sliall be made for their détention by some philantliropic 
or otlier similar society, preferably under the control of organizations or 
persons of the same nationallty and religion as of the detained aliens." 

By section 17 of the Act of February 5, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 4289i/4ii), provision is made for the 
appointment of boards of inquiry to deal with déportation matters, 
including the right of appeal by the alien to the Secretary of Labor. 
Appeals are heard "solely upon the évidence adduced bef ore the Board 
of Spécial Inquiry." 

In rule 17 are provisions for the reopening of cases for additional 
évidence, a provision possibly appHcable in some aspects of this case. 

[8, 9] From the foregoing it is apparent that the records upon which 
the décisions of the Secretary of Labor are based are under the pro- 
visions of thèse rules intended to be made in summary, but fair and 
adéquate, fashion by real trials before immigration inspectors. Due 
process of law requires that thèse trials should be fair, unbiased, dis- 
passionate. They may be summary, lacking in formahties of judicial 
procédure; but they must be conducted in an honest and reasonably 
intelligent attempt to ascertain and report the truth ; otherw^ise the 
alien is deprived of the rights which the statutes of Congress con- 
template that he shall hâve, including the right to hâve his appeal 
passed on by the Secretary of L,abor v^^ith an adéquate and truthful 
record before him. Moreover, an unfair or otherwise misleading rec- 
ord is as much a fraud upon the law and upon the Secretary of 
Labor as upon the alien. It is as much the duty of the Department 
of Labor to admit aliens impliedly invited by Congress into this country 
as it is to exclude or expel those proscribed by Congress. The gênerai 
policy of the United States towards immigrants has been to admit 
and to welcome ail, except speciiically described and limited unde- 
sirables. No executive department has any right by strained con- 
struction to substitute its théories for those adopted by the national 
Législature. 

One important inquiry in this case is as to whether the records in 
the case of 13 of the aliens who hâve been ordered deported, were 
made by labor inspectors acting soberly, conscientiously, and with an 
unbiased and uncontrolled attempt to find and report the facts on 
which the rights of thèse aliens dépend. The petitioners urge that 
in the proceedings hère brought in question the Department of Labor 
abdicated its functions ; that those functions were usurped by the De- 
partment of Justice, through its Bureau of Investigation, and that the 
proceedings are therefore void ab initio ; that if not absolutely void, 
at any rate the trials by the inspectors were under such circumstances 
as to prevent a fair, impartial, conscientious attempt to find and report 
the facts upon which the rights of many of the aliens must dépend. 
The methods adopted are contended to hâve deprived the petitioners, 
many of whom hâve but a meager knowledge of English and scant 
éducation, of any fair opportunity to hâve their real status determined. 
This contention makes it necessary to set forth in considérable détail 
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the facts under which the petitioners, and hundreds of other ïJiens, 
were arrested and held for trial. 

Initiation and Conduct of the Raid in New England. 

On December 27, 1919, Burke, Chief of the Bureau of Investiga- 
tion of the Department of Justice in Washington, sent the following 
letter to Kelleher, head of the local bureau in Boston : 

"Department of Justice, Bureau of Investigation. 

"Washington, December 27, 1919. 
"Strictly Confldential. 

"Geo. B. Kelleher, Esq., Box 3185, Boston, Mass. — Dear Sir : I hâve already 
transmitted to you two briefs prepared in this department upon the Com- 
munist Party of America and the Communist Labor Party with instructions 
that thèse briefs be carefuUy examined and studied for the purpose of 
familiarizlng yourself and the agents under your direction with the principles 
and tactlcs of thèse two respective organizations. 

"You hâve submltted to me affidavlts upon varions individuals connected 
with thèse respective organizations, stating that thèse persons are aliéna 
and members of the organizations referred to. I hâve transmitted to the 
Commissioner General of Immigration the affidavlts submltted by you with 
the request that warrants of arrest be issued at once. This action is 
now being taken by the Bureau of Immigration aed warrants of arrest are 
belng prepared and will shortly be forwarded to the immigration inspector of 
your district. 

"Briefly the arrangements which hâve been made are that the warrants 
will be forwarded to the immigration Inspector who will at once communicate 
with you and advlse you of the names of the persons for whom he has received 
warrants. You should then place under surveillance, where practlcable, the 
persons mentioned, and at the appointed time you will be advlsed by me by 
wire when to take into custody ail persons for whom warrants hâve been 
issued. 

"At the tlme of the appréhension of thèse persons every effort should be 
made by you to definltely establish the faet that the persons arrested ar& 
members of either the Communist Party of America or the Communist Labor 
Party. I hâve been reliably Informed that instructions hâve been issued from 
the headquarters of each of thèse organizations to thelr members that they 
are to refuse to answer any questions put to them by any fédéral offlcers, and 
are to destroy ail évidence of membershlp or affiliation with thelr respective 
organizations. It is therefore of the utmost importance that you at once 
make every effort to ascertain the location of ail of the books and records ot 
thèse organizations in your terrltory and that the same be secured at the 
time of the arrests. As soon as the subjects are apprehended, you should en- 
deavor to obtain from them, if possible, admissions that they are members of 
either of thèse parties, together with any statement concerning thelr citizen- 
shlp status. I cannot impress upon you too strongly the necessity of obtain- 
ing documentary évidence proving membershlp. 

"Partleular efforts should be made to appi-ehend ail of the officers of either 
of thèse tvpo parties if they are aliens ; the résidences of such officers should 
be searched in every instance for literature, membershlp cards, records, and 
correspondence. The meeting rooms should be thoroughly searched and an 
effort made to locate the charter of the Communist Party of America or the 
Communist Labor Party, under which the local organizatlon opérâtes, as well 
as the membershlp and flnanclal records, which, if not found in the meeting 
rooms of the organizatlon, will probably be found in the homes of the record- 
ing and flnanclal secretaries, respectively. AU literature, books, papers, and 
anythlng hanging on the walls should be gathered up ; the ceillngs and parti- 
tions should be sounded for hiding places. After obtalning any documentary 
évidence, the same should be wrapped in packages and marked thereon, the 
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location of the place, and the name of the persons obtaining the évidence, 
and tlie contents of each package. 

"Violence towards any aliens should be scrnpulously avoided. Immediately 
npon apprehending an alien, lie should be thoroughly searched. If found In 
groups in meeting room.s, tliey sliould be lined np against the wall and there 
searched ; particular effort being given to flnding the membership book, in 
whlch connection the searcli of the pockets will not be sufflcient. In no 
instance should money or otlier valuables be taken from the aliens. AU docu- 
mentary évidence taken from an alien should be placed In an individual en- 
velope, provided for the purpose, which envelope should be marked showing 
the contents cohtained in the same, whether they were found in the possession 
of the alien or in hi.s room, and if in the lattor the address of the house 
should be given as well as the name of the alien and the otHcer who obtained 
the évidence. A duplieate record should be kept of ail évidence thus obtained. 
At the time of tlie transfer of the alien to the immigration inspector, you 
should also turn over to the immigration inspector the original évidence ob- 
tained lu the particular case, plainly marked so that there may be no com- 
plalnt by the immigration ofiieers as to the manner in which évidence bas 
been coUected by the agents of this bureau. 

"I bave made mention above that the meeting places and résidences of the 
members should be thoroughly searched. I leave it entirely to your discrétion 
MS to the method by which you should gain access to such places. If, due to 
the local conditions in your territory, you find that it is absolutely necessary 
for you to obtain a spurcli warrant for such premises, you should communicate 
with the local authorities a few hours before the time for the arrests is set 
and request a warrant to search the premises. 

"Uader no conditions are you to take into your confidence tl>e local police 
authorities or the stute authorities prior to the making of the arrests. It is 
not the intention nor tlie desiie of this office that American citizens, members 
of the tvvo organisations, bc arrested at this time. If, however, there are 
taken into custody any American cltizens through error, and who are members 
of the Communist Party of America or the Communist Labor l'arty, you 
should immediately refer their cases to the local authorities. 

"It may be necessary, in order to suecessfuUy make the arrests, that you 
obtain the assistance of the local authorities at the time of the arrests. This 
action should not be taken, unless it i.s absolutely necessary; but I well ap- 
preciate that where a large number of arrests are to be made it may be 
impossible for the same to be made by spécial agents of this department. lu 
whieli event you are authorized to request the assistance of the local police 
authorities. Such assistance should not be re(|uested until a few hours before 
the time set for the arrests, in order that no 'leak' may occur. It is to be 
distinct! y understood that the arrests uiade are being made under the direc- 
tion and supervision of the Department of Justice. 

"For your own Personal information, I hâve to advise you that the tenta- 
tive date flxed for the arrests of the Communists is Friday evening, .lanuary 
2, 1920. This date may be changed, due to the faet that ail of the immigra- 
tion warrants may not be issued by that time. You will, however, be advlsed 
by telegraph as to the exact date and hour when the arrests are to be made. 
If possible, you should arrange vï'ith your under-cover informants to hâve 
meetings of the C'ommunist Party and Communist Ijabor Party held on the 
night set. I hâve been informed by .some of the bureau oliicers that such ar- 
rangements will be made. This, of course, would facilitate the making of tlie 
arrests. 

"On the evening of the arrests this office will be open the entire night, and I 
désire that you communicate by long distance to Mr. Hoover any matters of 
vital importance or Interest which may arise duriiig th^ counse of the arrests. 
ïou will possibly be given from seven (7) o'clock in the evening îintil seven 
(7) o'clock in the morning to conclude the arrests and examinations. As 
pointed out previously, the grounds for déportation in thèse cases- will be 
based solely ùiion membership in the Communist Party of America or the Com- 
munist Labor Party and for that reason it will not b(i necessary for you to go 
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in détail into the particular activitics of the persons apprehomled. It is, 
however, desiiable that whcrever possible yoii shotild olitain addltional evl- 
rten(p upon the iiidividuals. partieularly tbose who are leaders and offlcers In 
the local organizations. The immigration inspecter wlU be under instructions 
to co-operate with you fully, and I lilsewise désire that you co-operate In the 
same manner with the immigration inspecter at the tlme of the arrests, as 
well as followlnj; the arrests. At the hearings before the immigration in- 
spector yoTi should render any and ail reasonable assistance to the immigra- 
tion authorities, both in the way of offering your servi('es to them and tho 
services of any ef your sténographie force. It is of the utmost necessity that 
thèse cases be expedited and disposed of at the earliest possible moment and 
for that reason sténographie assistance and any assistance necessary should be 
rendered by you to the immigration inspectors. An excellent spirit of co- 
opération exists between the Commissiener General of Immigration and this 
department in Washington and I désire that the same splrlt of ce-operation 
between the field efficers ef this bureau and the (ield officers of tlie Bureau of 
Immigration also exist. 

"I désire that the morning- following the arrests you should forward to 
this ofiice by spécial delivery, marked for the 'Attention of Mr. Hoover' a com- 
plète list of the names of the persons arrested, with an indication of résidence, 
or organisation to wliich they belong, and whether or net they were included 
in the original list of warrants. In cases where arrests are made of persons 
not covered by warrants, you should at once request the local immigration au- 
thorities for warrants In ail such eas(-s and you should also communicate with 
this office at the same tlme. I désire also that the morning following tlie 
arrests that you communicate in détail by telegram, •Attention of Mr. Hoover.' 
the results oï the arrests made, giving the total nuniber of persons of each 
organization taken into custody, together with a statement of any intercsting 
évidence secured. 

"Tlie above cover the gênerai instructions to hv. followed in thèse arrests 
and the same will be supplemented by tclegi-aphic instructions at the proper 
time. 

"Very truly yours, Frank Burke, 

"Assistant Dlrectov and Chief." 

This document is to be read in connection with another document 
issued two days later by Caminetti, Commissioner General of Immi- 
gration, to the Commissioner of Immigration at Boston : 

"Strictly Confldential. * * * 

"Commissioner of Immigration, lîoston, Mnss. : The liureau is inclosing 
herewith MOfl warrîints of arrest coverlng alieiis to be fonnd in your jurlsdic- 
tlon. The names of thèse aliens together \vitli the places at which they are 
located, or the particular agent of the Department of .Tustice through wliom 
they can be located. are set forth in the accom|)anying list. Prima facie évi- 
dence that each and cvery r)iie of thèse aliens is a niember of the Communist 
Party of America or of the Communist T^abor Party lias been secured by 
agents of the Department of .Justice and plaeed beforc' this department in affi- 
davit form, on the bases of which évidence thèse (and similar warrants for 
service throughout the country generally) hâve issued. The Department of 
Justice bas been rcQuested to Instruct its field agents to provide the immigra- 
tion officiais in charge of the jurisdiction where the allen is to be fouiid wi:h 
copies of thèse affidavits for the eompletion of his files. 

"For your eonfidential information, the Bureau has to state that the Depart- 
ment holds the Communist Party of America to be an organization mère mem- 
bership in which brings an allen within the purview of the Act of October 16, 
lill.S. Therefore the warrants of arrest which bave issued covering aliens of 
this and the slrailar f Communist Laiior Party) group contain charges pertain- 
ing to membership merely. It will aceordingly be of prime importance to se- 
cure and présent, in form and manner to constitute proper and usable évidence 
wlien tlie cnses come before the Department for final considération, évidence 
2G5 F.— 3 
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of membership in either one or the other of thèse organizations, However, In- 
divldual tenets, bellefs and practices should not be overlooked, and where évi- 
dence along thèse Unes Is uneovered (or along any other line — such as entry 
without inspection, etc.), It should be carefully and fully developed, the alien 
to be placed oïl notice of the addltional charge or charges in the manner stated 
in paragraph (b) of subdivision 5 of rule 22. The local agents of the Depart- 
ment of Justice wIU, it is believed, be in a position to furnish your examining 
oflScers with évidence of membership in a considérable number of cases. The 
connection between such évidence and the particular alien concerned should 
always be established on the record to the fnllest extent possible, 

"The Communist Labor Party is, in ail essential particulars in so far as the 
Act of October 16, 1918, is concerned, identical with the Communist Party 
of America. Evidence on both organizations, In the shape of officiai mani- 
festes, copies of platforms, programs, etc., wlU be furnished for the enlighten- 
ment of the officers who wIU conduct the examinatlons as soon as It can be 
prepared. Pertinent extracts from thèse will be properly read Into the 
minutes of the hearings, when accorded ; this, of course. In the présence of 
the alien, who should be appropriately questloned with respect thereto. 

"AU agents of the Department of Justice hâve been deflnitely and speclfically 
Instructed to co-operate with the officiais of the immigration service from 
the outset to the final conclusion of thèse cases, and to afford the immigrration 
officers every facility which they may possess to the proper, prompt, efficient, 
and successful handling of thèse cases, this even to the extent of loanlng 
sténographie help where requlred. The eourteous, fuU, and hoarty co-opera- 
tion of ail officiais of the Immigration service with the Department of Justice 
agents is requlred in this common service, and should be glven without stlnt. 
The success of the extenslve movement which Is being Inaugurated in this 
respect hinges 6n this. 

"For your personal Information and for the personal information only of 
those who must plan with you ( for under no considération must a 'leak' occur 
due to any offlcer of this service), you are advised that the Department of 
Justice is arranglng (and has so advised its appropriate fleld officers) to 
themselves accomplish the arrest of the aliens covered In the warrants which 
hâve Issued on the night of January 2, 1920. The aliens will be held on local 
charges and opportunity afforded that night and the foUowing day for service 
upon them of the administrative arrest warrants. Where bond, as prescrlbed 
in the warrants, is not furnished, the alien will be held In custody — ^In an 
immigration station where available; otherwlse. In jail or other appropriate 
place of détention. The Department of Justice agents will assist in servlng 
the warrants, perfectlng détention arrangements, provide you with such évi- 
dence as they may possess, etc. They may not conduct the hearings pre- 
scrlbed by section 16, however, and such évidence as they may offer, whether 
In the shape of sworn statements previously secured by them, or of some other 
character, should be properly incorporated In the record in the usual manner, 
viz. by reading to the alien during the course of the hearlng and questioning 
him with respect thereto. 

"Not later than noon on the appolnted day you should hâve a properly quali- 
fied offlcer ot officers (where more than one can be spared) of your jurlsdlc- 
tion report in person armed with the warrants to be served, to the Department 
of Justice agent in charge of the district where the alien, or group of aliens, 
is to be arrested. In the event of a change of date for the gênerai arrests 
you will be promptly wired to that effect. Under no circumstanees should an 
officer proceed In the matter of the arrests except in co-operatlon with a De- 
partment of Justice représentative. To do so would be to invite disaster. 

"In the event you flnd, after carefully conslderlng the matter, that you 
hâve not sufflcient officers to serve tHe warrants In the varlous locallties at 
the proper moment, please Immedlately wlre (or phone if practlcable or 
advisable) the bureau, when an endeavor will be made to meet the emergency 
by temporarlly drawing upon a neighborlng district which may not hâve been 
called upon to handle a considérable number of such cases. 
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"The bureau desires that it be promptly advlsed of the progress of thèse 
cases at ail stages. The gênerai resuit of the efforts to serve the warrants and 
obtaln custody of the aliens, together with any other information of possible 
interest, should be telegraphed to the bureau at the earliest possible moment. 
As soon as it can be done, a list showing the aliens arrested should be pre- 
pared and mailed to it, under spécial delivery stamp. Addltional warrants, 
where the necessary prima facie showing is made, may be applied for tele- 
graphically or by mail, as the circumstances may seem to warrant, the procé- 
dure oùtlined in the bureau's gênerai telogram of November 10, last, to control. 

"The above cover the gênerai instructions to govern the immigration offlcers 
in .servlng the warrants and conducting the hearings in thèse cases. They wlU 
be supplemented, telegraphlcally or by letter as occasion may seem to require, 
at the proper tlme. 

"RespectfuUy, [Signed] A. Caminetti, Commissioner General. 

"Note. — Please wire the bureau immediately upun receipt of the warrants, 
in order that it may know that ail is in readiuess. 

"Puhlicity must Jje avoided." 

The hriefs referred to in the first part of Burke's letter are printed 
in "Sédition, Sériai 16, Hearing before the Committee of the Judi- 
ciary, H. R. 65th Cong." p. 44, Exhibit K, dealing with the status 
of the Communist Party, and page 98, dealing with the Communist 
Labor Party. 

It is unnecessary hère to reproduce thèse briefs. 

The warrants referred to in Commissioner General Caminetti's 
letter, supra, appear to hâve been issued and signed by John W. Aber- 
crombie as Acting Secretary of Labor, 

Thèse circular letter instructions sent by Burke to Kelleher were 
supplemented by two telegrams, each dated December 31, 1919, not 
apparently of vital importance, but for the sake of completeness set 
forth in the margin.^ 

1 "Kelleher, Winthrop Eldg., Boston, Mass. : Tou should at once make 
every effort to aseertaln whether any aliens connected with editorial boards 
your territory of Communists papers. Particularly d(>sirous that theso per- 
sons be taken into custody at tlme of arref-ts. If .affidavits havo not already 
been submitted upon thèse persons advise reason and dclay and samo should 
hâve been covered in original lot of affidavits. Désire that you at once sub- 
mit copies of affidavits already forwarded to this department to local immigra- 
tion inspecter. Immigration inspectors under instructions communicate with 
you Friday morning January second for the purpose of co-operating in ar- 
rests of Communists. Warrants for arrests of ail Communists hâve been 
mailed the immigration inspectors. Same will be delivered to you by immi- 
gration inspectors and you will serve thèse warrants at tlme which will later 
be designated. No change in présent plan for arrests to be made e^ening 
January second. ïou wlU however be advised deflnltely as to this date. 
Every effort should be made by you to defmitely establish fact of subject belng 
an alien and member of Communist Party or of Communist Labor l'arty be- 
fore arrests. Policy of bureau is to bave perfect case rather than a large 
number of arrests. Particular attention should be given to form in which 
évidence is eoUected in order that same may be immedlately turned over 
to immigration inspectors and hearings started at once. You should give ail 
co-operation and assistance to immigration inspectors in thèse matters. No 
seizure of Personal effects or belongings not necessary for évidence should be 
made by you. Documentary évidence Connecting sub.iect with party or docu- 
mentary évidence on party is the only évidence which should be taken. You 
should be guided in securing same by local authorities, conditions and as 
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The quoted documents are, as to most, perhaps ail, o£ the vital is- 
sues in this case, the most significant évidence adduced. They require 
detailed study, analysis, and considération, in ail their parts. They 
should net hère be summarized. They need not hère be character- 
ized. They speak for themselves. 

A single necessary conclusion from thèse documents may, how- 
ever, hère be appropriately set forth: They contemplate that the 
gênerai conduct and control of this wholesale déportation undertaking 
shall be assumed by the Department of Justice, relegating the De- 
partment of Labor to the function, almost purely formai, of making 
records of cases, in effect predetermined by the Department of Jus- 
tice. 



pointed ont In my confldential lettor. You shouUl obtaln search warrants 
where necessary. Wlre at once whether ail arrangements in your terri- 
tory hâve been niade and whether your office is In condition to adeqnately 
handle the matter when ordered to proceed. Five. Burke, Cliief." 

"Kelleher, Winthrop Bldg., Boston, Mass. : Re arrests of Communists war- 
rants for members of Communist Labor Party and Commuuist Party now in 
hands of immigration inspector your district. Confer at once with inspecter 
for purpose of co-operatlon arrests of members covered by warrants and 
arrests are to be made Friday evening, January second, nineteen twenty, at 
nlne p. m. Eastern time. No arrests should be made of persons not aliens 
and who are not members of or afflliated with Communist Party of America 
and Communist Labor Party. 

••Under no condition are American oitizens to be apprehended. Where any 
mistake nature is made and a citizen is taken into custody hls case Is to be 
immediately referred to state authorities for action. Désire that each sub- 
ject taken into custody be thorougl*y examlned and you should prépare at 
once a set of questions to be asked each subject bringing ont facts that sub- 
ject is alien, date of arrivai in the United States, and affiliation or mem- 
bership with elther of the parties under investigation. This statement 
should be taken stenographically and sworn to or affirmed by alien. Ef- 
fort bas been made to supply sufficient agents for the purpose of car- 
rying out arrests in your district. Assistance of local police authorities 
should only be used where absolutely necessary and should not be requested 
until a few hours before arrests In order to avold any leak. Of utmost im- 
portance that charge of niembership be proven in each case. Where alien 
refuses to admit membership detailed examination should be made to bring 
out Communist views of subject, basing examination on contents of mémoran- 
dum brief forwarded to you. Particular attention should be glven to the 
manner in which évidence is coUeeted in order that immigration authorities 
hâve no difficulty in handling of the hearings in the case. No arrests should 
be made of any persons connected with other organization than the Com- 
munist Party and the Communist Labor Party. Arrests should ail be com- 
pleted- and examinatlons concluded by Satnrday morning, January third, 
nineteen twenty, and full reports forwarded by spécial delivery addressed 
attention Mr. Hoover. I désire that you wire this office by nine a. m., Satur- 
day morning, January third, nineteen twenty, giving number of persons ar- 
rested, nationality, and any other interesting and important pièces of évi- 
dence secured. The department in Washington will issue statement Satur- 
day January third on national raid. Statement may be issued by you 
covering local situation this Saturday. Should not be given out before 
ten a. m. Saturday morning, January third, nineteen twenty. Make every 
effort to obtain perfect case and to fully conduct and conclnde the arrests In 
ïour district. Five. Stop Burke, Chief. 11 :55 P. M." 
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Thèse instructions were siimmarized by Kelleher, and copies de- 
livered to his local agents. Thèse summarized instructions in two 
overlapping sets are copied in the margin.- It should be noted that 
the fifth paragraph oi the first set is a distinct mandate to hold thèse 
aliens incommnnicado until othervvise ordered by the Department 
of Justice ; that the eighth paragra]!h contemplâtes the arrest of citi- 
zens and throws upon them the burden of proof of their citizenship 
by documentary évidence. 

Thus equipped with explicit written instructions from the Depart- 
ment of Justice in Washington, the local Bureau of Investigation 
made arrangements with the police forces in the cities and towns in 
which the alleged Communists were for the arrests on the night of 
January 2, 1920. The officiais, both of the Department of Justice and 
of the Department of Labor, described thèse proceedings, properly 
enough, as a "raid" and as "catching the Communists in the net." The 
word "raid" seerns appropriate, and will hereafter be used in this 
report. 

It was arranged to hâve at what were callcd "concentration points" 
■ — gcnerally a police station — an inspecter of the Labor Department; 

''' "Instructions to Agents. 

"1. Each pcrson liami'd In tlio warrant sliall l)t' takeii into eustody. 

"2. Upon taklng ijcrson into <;iist()(l,v try to obtain ail docuniwitary évi- 
dence po.ssible to establish nicmbcr.sliip in tlie Conimunist Party, including 
niemhersliip cards, bocks, papers, correspondence, etc. 

"ci. Also ti'y to secnre charters, meeting miinites, nienibership books, due 
books, menibersliip correspondence, etc., in po.ssession of sucb porson, wliicb 
rnay lead to l'nrtber invesligatioiis of members not yet known. 

"4. Ali .siicb évidence secnred, as above, to be properly niarked and sealed 
as belonging to such person, with naine of arrestee, place where secured, date 
secured, and by whoni seciircd niarkcd plaitdy on sanie. 

"5. l'erson or pei'sous taken into cnstody not to be permltted to communi- 
cate with any oulside person initil after examination by this office and wttil 
permistiion i.t givcn bi/ lliis (iffive. 

"0. Upon niaking arrest, person in cnstody to be brought to the place 
designated by this oflice for a i)reliniinary examination. 

"7. Preliniinai-y exauiiiiation to b(> made l)y agent making arrest on forins 
provided for that purpose iiy this office. This form to l)e followed closely 
and filled ont in détail. Th(; form then to bc read to person in cnstody for 
hini to sign aud swear to. If h(> refnses to swear and sign to .same, then 
agent, in présence of one witness to examination, to sign and swear to samo 
and to hâve witness do the same. 

"8. If a person cUiims American citizenship, lie must produce documentary 
évidence of same. If native-boru, throiigh birth records. If natnralized, 
through prodncing for agent copy of naturalization papers. Be sure that 
thèse papers are tiiuil papers, containing words 'and is hereby admitted to be- 
coine a citizen of tlie IJnited States.' 

"9. In case of any nncertainty as to citizenship or noucitizenship of per- 
dons taken into eustody, or for any otlier reason, cousult the office. 

"10. Absolntely no publicity or information to be given by an agent. Ail 
such requests for information to be referred to division superintendent. Also 
request ob.servance above by assisting ofHeers." 

"1. At time of appréhension, every effort must be made to establish deti- 
iiitely the fact that one arrested is a member of either the Communist Party 
of America or Communist I^abor Party. 

"2. It is of utmo.st importance to make effort to ascertain location of ail 
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in some cases, apparently having possession of the warrants intend- 
ed for service in that neighborhood ; in other cases, apparently not. 
It is difficult from the évidence to ascertain what function, if any, 
was actually performed by thèse inspectors of the Labor Department. 
The arrests were in fact made by the représentatives of the Depart- 
ment of Justice, assisted by the local police authorities, ail of whom 
acted under the direction of the agents of the Department of Jus- 
tice. The raids were made on the evening of January 2, 1920, in 
the following cities and towns: Boston, Chelsea, Brockton, Bridge- 
water, Norwood, Worcester, Springfield, Chicopee, Holyoke, Gardner, 
Fitchburg, Lowell, Lawrence, Haverhill, ail in Massachusetts; Nash- 
ua, Manchester, Derry, Portsmouth, Claremont, Lincoln, ail in New 
Hampshire. In some cities several halls were raided. In most com- 
munities, homes were invaded. 

Kelleher says that he had operating, practically under his control, 
for this raid, from 300 to 500 men. This may f airly be assumed to 
be a moderate estimate. Most of thèse were agents of the Department 
of Justice and policemen of the varions cities and towns. The plan 
was to make up a list of the persons intended to be arrested in a par- 
ticular community; for the police and Department of Justice agents 
thereupon, generally without warrants, to go about to the halls or 
homes where thèse people were, arrest them, and bring them to the 
concentration point — commonly a police station. When halls were 
raided, the occupants were, as required by the instructions, lined 

books and records of thèse organizations, and that same be secured at time ot 
arrest. 

"3. Upon maklng arrests, endeavor to seeure admissions as to membership 
in Communist and Oommunist Labor Parties, together with any possible docu- 
mentary proof. 

"4. Endeavor apprehend offlcers of either party if allens, searchlng rési- 
dences for llterature, membership eards, records and correspondence. 

"5. Search meeting rooms and endeavor to locate charters of Communist or 
Communist Labor Parties, as well as membership and flnanclal records, which, 
however, may be found at homes of recordlng and flnanclal secretarles. Llter- 
ature, books, papers and anything on the walls should be gathered up, and 
ceilings and partitions sounded for hldlng places. Wrap anything taken and 
mark the location of place, names of persons obtalning évidence, and con- 
tents of each. 

'•6. Upon appréhension, allens should be searched thoroughly ; if found In 
groups in meeting rooms. Une them up agalnst the wall and there search 
them. Take anything which tends to establish connection with either 
Communist or Communist Labor Parties ; in other words, only such materlal 
referring to thèse parties, and nothing dlstinctly pei-sonal, such as money 
and other valuables. Mark envelopes showlng contents ; whether found in 
possession of allen or in his room, with address as well as names of those 
obtalning évidence. Duplicate record of ail this should be kept ; original évi- 
dence obtalned in the cases to be turned over to the immigration officers. 

"7. Only allens should be arrested ; if American citlzens are taken by mis- 
take, their cases should be immediately referred to the local authorities. 

"8. Arrest of members covered by warrants to be made Frlday at 9 p. m. 
Only allons, and connected with Communist and Communist Labor Parties ; 
make preliminary examination as per office mémorandum. 

"JNOTE.— Thèse instructions are extremely confidentlal, are issued only for 
the guldance of authorlzed agents of this office, are charged to such agents 
and must be returned to this office upon completlon of assignment." 
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up against the wall and searched. Many citizens were gathered into 
the net in this fashion, and brought to the various police stations. At 
the concentation points the sifting process went on during the night. 
Blanks for questionnaires had been prepared, answers to which were 
sought and generally obtained from the arrested persons. A copy 
of this questionnaire is in the margin.-^ 

Assistant Superintendent West of the Boston Bureau of Investi- 
gation estimâtes that the total number of persons actually arrested on 
this raid was approximately 600. This also must be taken to be a 
moderate estimate. The circumstances under which the raid was 
carried on make it impossible for him or any other person to know 
with any approximate accuracy the number of persons arrested. 
Weighing his évidence in connection with the other testimony adduced 
before me, I am convinced that a much larger number of people was 
arrested — probably from 800 to 1,200. 

Much crédible évidence, as, for instance, that from the witness 
Liberman, bears out this estimate. Liberman testifîed that, at the 
close of a publicly advertised mass meeting held at the Finnish Hall 
in Mulberry street, Worcester, plain clothes agents held up the entire 
audience of about 200 and asked each one whether he was a citizen or 
not; that they held those who answered that they were not citizens, 
taking about 100 to the jail; later during the night ail but 16 were 
released after being booked and answering the typical questionnaire. 
Steiner's and Ryder's évidence, post, points to the same conclusion. 

The évidence as to the exact number of warrants then in the pos- 
session of the agents of the Department of Justice or the inspectors of 

3 Name, Age Married 

Address, (street) (clty). 

Where born? (eity) (country) date. 

Arrivai in U. S.? (port) (date) (vessel). 

NaturalizedV (place) (court) (date). 

Déclarant? (place) (date) 

Where employed? ( Company) (address). 

Bver arrested V (where) (date) (cause). 

Are you a member of the Communist Party? 

If so, to what local, branch, or organization? 

When dld you become a member? 

Hâve you a membership card? 

Do you hold any office in the Communist Party? Office? 

Do you contribute flnancially to the support of the party? 

Do you attend the membership meetings of the party ? 

Do you read its papers and publications? If so, which? 

Are you attiliated with any other orgauizations? Which? 

Were you a member of the Spcialist Party? 

Papers, correspondence, etc., found in possession of above by agent: 

I, the undersigned, not a citizen of the United States, on oath dépose and 
say that I hâve read the above questions and answers, or hâve had the same 
read and interpreted to me, and state tho same are true : 



(Signature of Alien) 

Above questions and answers noted by 

Witness: 
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the Bureau of Labor is somewhat confusing. Apparently, however, 
463 warrants had been received in Boston, dated December 29, 1919. 
But, assuming tliat this number of warrants was in Boston, over 100 
of them could not hâve been served ; for the évidence is explicit that 
out of the 440 persons arrested and taken to Deer Island warrants 
for about 100 were not at that time outstanding. For persons thus 
taken and held, télégraphie warrants were applied for and in most 
cases subsequently received. Thèse people (100 or thereabouts) were 
seized on the theory that, although warrants had not then been receiv- 
ed, there was évidence that they were alien mcmbers of the Com- 
munist or Communist Labor party, and were therefore, under the 
instructions, to be held and warrants thereafter obtained. 

After the sifting process at the varions concentration points, at 
which at least one-third to one-half of the total number of persons 
arrested were discharged after varions periods of détention in cells 
(from a few hours to two or three days), about 440 persons were 
transported to Deer Island and there locked in cells. A considérable 
number of citizens arrested were discharged ; the évidence is not clear 
as to whether more than one citizen was actually taken to Deer Island 
and there imprisoned in a cell. 

The methods by which the raids were carried out may, I think, be 
fairly described by setting forth the substance of the évidence of 
Henry G. Steiner, who seemed to me to be an intelligent, accurate, and 
reliable witness. 

Steiner is a clerk, 35 years of âge, a citizen born in Manchester, N. 
H., and was arrested in No. 885 Washington street, Boston, on the 
evening of January 2, 1920, where he was in attendance at a committee 
meeting, there being no public meeting at that hall that night. He 
describes what occurred as foUows: 

"The committee meniber.s were not ail ther(? ; so some of us sat dowii In 
one of the rear roonis to wait. We were talUiiifi, wlieu about 9 o'clock three 
uien came in tlirough the back <lo(n-. haviug suns in thtnr hands, and about 
the saine time the front door was thrown opeu and we saw some of thèse 
meu tUere. The men in cliarge of the raldinj; party ordered tliose in the 
back rooni brought into tlje front room, and we were lierded up against one 
side of tlie room witli commands to hold up our hands and to get over tliere. 
We lield up our lianiJs until a preliminary search for weapons liad been 
made. After that searcli liad been nmde we were searclicd ; I inight men- 
tion this, incldentally, tliat whiie we were being Jierded up against the wall 
one of the men in tlie room taiuted. After the preliminary search for weap- 
ons had been made we were searched for otlier évidence which we mlght 
hâve on our persons, which was placed in cuveloi)es with our names marked 
ou theni as descril)ed by various wltnesses. Wc were then taken down 
sîairs and crowded into vans." 

No questions were asked as to wliether tliose arrested were American 
citir/Lens. "They siniply weut aliead and proceeded to do thèse things. We 
were jammed into thèse vans and taken to Station 4. At Station 4 we were 
llned ui) in front of the desk and booked." The men vi'ho stood them up 
against the wall and searclied them dld not say whoui they represented. 
"As 1 recall it, they were ail iu civillan clothes. 1 did not see a mau in 
uuiform until we got dowu to the street, and then we had to pass through 
a double row of uuiformed otiicers." They were shown no authority what- 
ever for their arrests. "After being booked we were tuken into oue of the 
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available roouis at Station 4 and brouf^lit out one at a time, examiued by 
Department of Justice otficers in accordance with tlie <iuestionnaire that 
lias been sjiolien of liere." 

This examination took possibly until after midnight. In the mean- 
time others that had been apprehended at the same place vvere brought 
in, perhaps a dozen or 15, some of them American citizens. About 
27 in ail were taken at 885 Washington street. The witness saw no 
warrants of arrest anywhere that night, nor had seen any up to the 
time of his testimony. 

Describing the later occurrences, the witness continued : 

"After answering tlie questionnaire and signing it, which most of us 
asreed to do, we were talcen down stairs and assigned to cells. 1 vvitli ten 
others was assigned to one cell. I reinained in tliat cell until tlie afternoon 
of the following day, which was Saturday, about half past 4. Four names 
were ealled out, and I was one of the four. We were talven up stairs, 
brouglit before tlie clerl: or captaln or sergeant in cliarge — I don't know 
just what he was — and we were aslced as to our names. We were then 
handed our property. I didn't know jiist what that meant, so that I in- 
quired if that meant that we were released, and I was told, 'ïes.' I went 
liome. I didn't liear anytliing further from the Department of Justice un- 
til Monday night. On Jlonday night an inspecter came to my home. * « * 
He came in and asked me if I was Henry (J. Steiner, and I told him that T 
was. He said that lie had received orders to corne and get me and to make 
a searcli of the house. I said to him, '1 don't know who you are ; hâve you 
any credentials or warrant';' He displayed his l)adge and said that was 
ail the warrant he required. * * * Jt was a gilt badge, and I think it 
said "Dei)artment of Justice' on it, as near as I could make out. He then 
proceeded to search ; that is, he did ask me wbere I kcpt my books, litera- 
ture of varions kinils. I told him he woidd tlnd evcrytliing right out in 
plain siglit in the bookcase. He went to the liookcase and proceeded to 
search that for anytliing lie thouglit he could use. He went to a table where 
1 had books and pajiers of varions kinds an<l went tliroxigh them. He went 
up to anotber rack, another part of the rooiii, aiid he took what he wanted 
from that. He pulled open several drawers, but lie found tbey contaiiied 
othor than books or pamphlets, and he (iiially inijulred if that was ail t 
had. I said, "You Avill fiiid everythiiig tliat I bave got right there.' 

"Q. Did he show you any search warrant'^ A. Hc did iiot. 

"Q. Did he ask your ijermission to look at the property? A. He did not. 
In faet while I don't know as 1 explicitly told him not to search, but I did 
usk him for his credentials or search warrant, and he simply stated that 
the badge was ail the search warrant tliat he required. I did not argue 
the niatter with him furtlier. He then took me down to the Department of 
Justice office — 

"Q. Did he take anytliing with him, any of your books? A. Oh, yes; they 
were ail wrapped up in a robe that they had in the auto, about as much as 
ho could earry. He took rao down to the Department of Justice offices. We 
got down there about half past 11, I shonld judge. 

"The Court: At night? 

"The witness : At night. We found that e\-eryl)ody had gone home ex- 
cept the eleaners, the porters, so that he left me there a few minutes, 
and he came back, and said h(! had found instructions that he did not re- 
([uire me any further that niglit. So that l went home. The next day they 
<ame to my place of business. He agaiu took me to the Department of 
Justice. * * * The same inspector tbat liad come to the house, came 
to the oflices and told me that 1 was wanted down at Water street. 

"Q. This is at your place of business? A. At my place of business. I 
went there, and I saw a gentleman that I think was" Mr. West, and he said 
tliat some hitch had developed about my citizenship; that is, they were un- 
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able to verify my birth record. So I suggested that possibly they had It re- 
corded under the wrong name; that is, they did not spell the name correct- 
ly. And he got Manchester on the long distance and found that that was 
correct. He then told me that he dld not requlre me any further, and I sug- 
gested that he return to me the books and pamphlets that they had taken 
the previous night, whlch he said would be done wlth the exception of 
those papers required for évidence. A few days later ail the books and 
pamphlets were returned, but certain papers belonging to me hâve been 
kept by them. I hâve never seen them since. 
"Q. Is that ail? A. That is ail." 

On cross-examination Steiner said that at No. 885 Washington 
Street was the headquarters of the Communist Party, and he had gone 
there that night to attend a committee meeting that never took place ; 
that at one time he was the business manager of the "Revolutionary 
Age," edited by Fraina; that the meeting he was attending that night 
was a défense committee meeting; that he was absolutely certain that 
some of the men who came in at the time of the raid had guns in their 
hands. 

In fairness, perhaps, it snould be stated that Robert M. Volkenburg, 
an agent of the Department of Justice called by the government, tes- 
tified that he was in charge of the raid at 885 Washington street, and 
gave strict instructions that no guns should be drawn, and was posi- 
tive that none were exhibited. Witliout imputing mendacity, I find 
Steiner's évidence the more crédible. 

Inspecter Ryder's account of the raid in Brockton shows practical- 
ly the same methods. He testifies : 

That he was assigned to Brockton; that he had, "roughly, about ten" 
warrants ; "I don't remember of identifylng anybody with those warrants :" 
that he was in the city marshal's otBce. 

"Q. About how many people did they brlng before you for Identification? 
A. Oh, they were being brought in ail night by the police. Nearer 100 than 
50, that night and the next day." 

"Q. But that night you did not serve a single warrant? A. No. 

"Q. Were they ail released? A. JMo. ; 18 or 19 were brought to Boston 
the next day. For thèse or most of them warrants were wired for. 

"Q. And were they examined by the Department of Justice agent on the 
questionnaire? A, Yes, sir. 

"Q. And those who answered that they were members of the Communist 
Party, were those the ones for whose arrest you applied for warrants? A. 
Well, I did not take any direct part in that examination. I knew they were 
examining the aliens. Once in a whlle I would stroU over and I might butt 
in and say something. I did not think I had any connection with that. 

"Q. Of the men you brought to Boston for whom you applied for warrants, 
how many of them had answered and signed questionnaires properly? A. 
Oh, I believe there were questionnaires for ail those who were brought 



in. 



* 



"Q. (by the Court). Where did they pick tip thèse people around Brock- 
ton? In the halls or in their homes? A. In their homes. I might explain 
that very simply. The financial secretary having been brought in with hls 
books and membership cards of the Communist Party of America, there 
was found to be about 200 on his register. So that they went looking up 
some of those people. And the Communist card was apparently good évi- 
dence against them to apply for a warrant at least. 

"Q. Well, you said they were doing it ail night and a part of the next 
day? A. Yes, sir; the police. 
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"Q. Did they take thèse people ouc oï bed and bring them to the police 
station during the night? A. Why, there was a group of police officiais 
assigned to asslst the Department of Justice, and they knew the territory 
and they were sent ont. 

"Q. Well, that went on in the evening and ail through the late hours o£ 
the morning? A. Yes ; your honor. 

"Q. Ton stayed there at the station to see if you could fit any of thèse 
people to the warrants you had? A. Xes, sir. 

"y. And you did not find a single fit in your case? A. No; I was up 
stairs and they were brought in and detained down stairs, and a greati 
many would be brought in without my knowledge. 

"Q. What did they do with themî Locked them up? A. After a few 
moments ; then each one would be brought up stairs and questioned and let 
go in many cases. 

"Q. In other cases what did they do? A. Held them there. 

"Q. Locked them up? A. ïes, your honor. 

"Q. About how many did they take and lock up in that fashion? A. Well, 
not many more than the 18 or 19 that came to Boston. 

"Q. Well, does that mean 25 or 30 in ail, do you think? A. I don't be- 
lieve there were over 25 locked up. 

"Q. Did you hâve any search warrants down there? A. Not tomy knowl- 
edge. 

"Q. Well, you were in a position where you would hâve heard of it, if 
any application had been made for search warrants? A, I think so. I 
would hâve heard of it. 

"Q. And they went Into thèse homes, took the literature, and whatever 
they could find that they thought might be évidence, and brought that with 
the alien to the police station? A. Yes, your honor; the police. 

"Q. Well, how many of the Department of Justice agents were down 
there? A. Two. But they were working about ail night in the station. 
They were interrogating thèse men. 

"Q. You sent the police out to get them and bring them in? A. Yes, your 
honor." i 

I refrain from any extended comment on the lawlessness of thèse 
proceedings by our supposedly la w-en forcing officiais. The documents 
and acts speak for themselves. It may, however, fitly be observed that 
a mob is a mob, whether made up of government officiais acting under 
instructions from the Department of Justice, or of criminals, loafers, 
and the vicious classes. 

Necessarily a raid of this kind, carried out with such disregard of 
law and of properly verified facts, had many unexpected and some 
unintended results. For instance, in a hall in Lynn 39 people were 
holding a meeting to discuss the formation of a co-operative bakery. 
About half of them were citizens. But the Lynn police, acting under 
the instructions of the Department of Justice, raided this hall and 
arrested the entire 39, held them over night in cells at the pohce sta- 
tion, and then had them docketed as "suspects" and 38 of them dis- 
charged. 

There were also incidents of the arrests of women under condi- 
tions involving great hardship. For instance, the witness Mrs. Stan- 
islas Vasiliewska, the mother of three children, aged 13, 10, cuid 8, 
was arrested in a hall in Chelsea, taken in the police patrol wagon 
with her eldest girl to the police station, and both put with another 
woman into one cell. About midnight they took her child and sent 
her home alone to a remote part of the city. Mrs. Vasiliewska was 



a 265 FEDERAL REPORTEK 

taken the next day to the wharf, where, with Mrs. Colyer, she was 
confined for about 6 hours in a dirty toilet room. She was then 
taken to Deer Island, where she was kept 33 days. Such treatment 
of women by the Department of Justice contrasts witli that contem- 
plated by rule 22, subd. 10, supra, when women are taken by the De- 
partment of Labor, which has a lawful right to arrest alien women. 

Tlie witness Minnie Federman was arrested at her home at 6 
o'clock in the morning. Several men, showing her no warrant, en- 
tered her room where she was in bed. She was told to get out of 
bed and dress, which she did in a closet. Then she was taken in a 
police wagon to the police station after they had searched her prem- 
ises, apparently for I. W. W. literature. When they found that she 
was a naturalized citizen, she was allowed to go. 

In Nashua a hall was raided and about 13 women taken, 6 or 7 
of whom were released at the police station ; 5 of them were kept from 
Friday night to Saturday afternoon in one cell, without a mattress. 

It was under such terrorizing conditions as thèse that thèse aliens 
were subjected to questionnaires, subsequently used as, and gen- 
erally constituting an important part of, the évidence adduced against 
them before the immigration inspectors. Pains were taken to give 
spectacular publicity to the raid, and to make it appear that there 
was great and imminent public danger, against which thèse activities 
of the Department of Justice were directed. The arrested aliens, in 
most instances perfectiy quiet and harmless working people, many of 
them not long ago Russian peasants, were handcufifed in pairs, and 
then, for the purposes of transfer on trains and through the streets 
of Boston, chained together. The Northern New Hampshire con- 
tingent were first concentrated in jail at Concord and then brought 
to Boston in a spécial car, thus handcufifed and chained together. On 
detraining at the North Station, the handculïed and chained aliens 
were exposed to newspaper photographers and again thus exposed at 
the wharf where they took the boat for Deer Island. The Department 
of Justice agents in charge of the arrested aliens appear to hâve taken 
pains to hâve them thus exposed to public photographing. 

Private rooms were searched in omnibus fashion ; trunks, bureaus, 
suit cases, and boxes broken open ; books and papers seized. I doubt 
whether a single search warrant was obtained or applied for. There 
îs some hearsay or inferential évidence as to obtaining so-called 
"gun warrants" in Worcester and Lawrence. At the trial the court 
stated that, if such warrants had been issued, a certified copy of the 
records should be produced. No such record évidence was produced. 
I therefore doubt the truth of this inferential évidence. But, if it was 
true, thèse "gun warrants" were obtained by an abuse of process— 
most likely by the use of knowingly false affidavits. "Gun warrants" 
could not be legally obtained or used for the purpose of searching 
for and seizing documentary évidence. 

It is of some significance that Congress has never armed the De- 
partment of Justice with broad powers for the use of search war- 
rants. The only search warrant statute of présent significance 
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is found in Espionage Act June 15, 1917, tit. 11 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 10496^4 a- 1 04961/4 v). This statute 
carefuUy and specifically limits, as our Constitution requires, the use 
of search warrants. On the doctrine of "inclusio unius exclusio al- 
terius,'* it prohibits the use of search warrants in cases hke the présent. 

[10] At Deer Island the conditions were unfit and chaotic. No adé- 
quate préparations had been made to receive and care for so large 
a number of people. Some of the steam pipes were burst or discon- 
nected. The place was cold ; the weather was severe. The cells 
were not properly equipped with sanitary apphances. There was no 
adéquate number of guards or officiais to take a census of and prop- 
erly care for so many. For several days the arrested aliens were 
held practically iucommunicado. There was dire confusion of au- 
thority as between the immigration forces and the Department of 
Justice forces, and the city officiais who had charge of the prison. 
Most of this confusion and the résultant hardship to the arrested 
aliens was probably unintentional ; it is now material only as it bears 
upon the question of due process of law, shortiy to be discussed. 
Undoubtedly it did hâve some additional terrorizing effect upon the 
aliens. Inevitably the atmosphère of lawless disregard of the rights 
and feelings of thèse ahens as human beings affected, consciously or 
imconsciously, the inspectors who shortly began at Deer Island the 
hearings, the basis of the records involving the détermination of their 
right to reniain in Miis country. 

In the early days at Deer Island one alien committed suicide by 
throwing himself from the fifth floor and dashing his brains out in 
the corridor below in the présence of other horrified aliens. One 
was committed as insane ; others were driven nearly, if not quite, to 
the verge of insanity. 

After many days of confusion, the aliens themselves, under the 
leadership of one or two of the most intelligent and most conversant 
with English, constituted a committee, and reprcsented to Assistant 
Commissioner Sullivan that, if given an opportunity, they would 
themselves clean up the quarters and arrange for the orderly service 
of food and the distribution of mail. This offer was wisely accepted, 
and thereupon the prisoners created a government of their own, called, 
ironically, I suppose, "The Soviet Republic of Deer Island." Through 
the assistance of this so-called Soviet government, conditions orderly, 
tolerable, not inhumane, were created after perhaps 10 days or 2 
weeks of filth, confusion, and unnecessary sufifering. It is not without 
significance that thèse aliens, thus arrested under charges of con- 
spiracy to overthrow our government by force and violence, were, 
while under arrest, many of them illegally, found to be capable of 
organizing amongst themselves, with the consent of and in amicable 
co-operation with their keepers, an effective and démocratie form 
of local government. 

Were the Hearings Fair or Unfair? 

By the methods thus briefly described, the Department of Justice 
had gathered at Deer Island, nominally in the custody of the De- 
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partaient of Labor, some 440 aliens. In order to carry out the plan 
of wholesale déportation, it was then necessary that thèse aliens be 
given hearings before inspectors of the Labor Department. It was 
recognized that légal hearings could not be conducted, in form at any 
rate, by agents of the Department of Justice. Burke's long letter 
of December 29, 1919, to Kelleher, expressly enjoined the agent of 
the Department of Justice that — 

"At the hearings before the immigration inspecter you will render ail rea- 
sonable assistance to the immigration autlioritles both in the way of oiîering 
your services to tbem and the services of any of your sténographie forces." 

This was construed as requiring the Department of Justice agents 
to be présent at the hearings of the aliens before the immigration 
inspecter, practically in many instances undertaking to participate or 
even give direction to those hearings. Thèse Department of Justice 
agents were particularly active in producing and putting before the 
trial tribunal documents and publications claimed to hâve been ob- 
tained under such circumstances as to be évidence against the particu- 
lar alien. Many of the records show that, after the hearings were 
practically closed, the Department of Justice agents were given op- 
portunity to présent further évidence and to express their opinions as 
to the conclusion that ought to be reached by the trial inspecter. 

[11] In dealing with thèse hearings, it is necessary to consider 
with care the extraordinary circumstances surrounding the change of 
rule 22, subd. 5 (b), as quoted above. Just prier to the initiation of 
this raid, this rule read : 

"At the 'begirming of the hearing under the warrant of arrest the alien 
shall he jllotoed to inspeot the warrant of arrest and ail the évidence on which 
it was issued, and ahall &e apprised that he may fte represented &y counsel." 

Under date of December 31, 1919, Commissioner General Cam- 
inetti, two days after the date of his confidential ietter of instruc- 
tions to the Boston Commissioner of Immigration setting f orth the 
plan pf the proposed raid, issued a circular letter modifying this rule. 
The pertinent part of this circular letter is as f ollows : 

"December 31, 1919. 

"Commissioner of Immigration and Inspectors in Charge: By direction of 
the Acting Secretary, paragraph (b) of subdivision 5, rule 22, Immigration 
RuleSj is hereby amended, eflCective immediately, to read as f ollows: 

" 'Preferably at the beginning of the hearing under the warrant of arrest 
or at any rate as soon as such hearing has proceeded sufflciently in the de- 
velopment of the facts to proteet the Oovernment's interests, the alien shall be 
allowed to inspect the warrant of arrest and ail the évidence on which it was 
issued and shall be apprised that thereafter he may be represented by 
counsel.' " 

The practical resuit of this changed rule, it is to be observed, was 
to eut the alien off from any représentation by counsel, until the in- 
specter, co-operating with or advised by the agent ef the Department 
of Justice, was of the opinion that the hearing had proceeded "suffi- 
ciently in the development of the facts to proteet the government's in- 
terests." This left thèse aliens, many of them uneducated and seri- 
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ously hampered by their inability to understand English, or even the 
interpreters, many of whom were but meagerly equipped with knowl- 
edge of the language and dialects used by thèse aUens, entirely un- 
protected from the zealous attempts o£ the Department of Justice 
agents to get from them some sort of apparent admission of mem- 
bership in the Communist or Communist Labor Party. It should not 
be overlooked that many of thèse ahens were arrested in boarding 
houses or halls in which were f ound large quantifies of literature and 
pamphlets, the origin and ownership of which were necessarily largely 
matters of guesswork. In cases of doubt, aliens, already frightened by 
the terroristic methods of their arrest and détention, were, in the 
absence of counsel, easily led into some kind of admission as to their 
ownership or knowledge of communistic or so-called séditions liter- 
ature. 

The picture of a non-English-speaking Russian peasant arrested 
under circumstances such as described above, held for days in jail, 
then for weeks in the city prison at Deer Island, and then summoned 
for a so-called "trial" before an inspector, assisted by the Department 
of Justice agent under stringent instructions emanating from the 
Department of Justice in Washington to make every possible effort 
to obtain évidence of the alien's membership in one of the proscribed 
parties, is not a picture of a sober, dispassionate, "due process of 
law" attempt to ascertain and report the true facts. 

The modification of the rule, by the authority of the Acting ,Sec- 
retary of Labor, continued in force about a month, during which sub- 
stantially ail the hearings at Deer Island were practically completed. 
But on january 28, 1920, the Secretary of Labor, who is stated to hâve 
been absent because of illness on December 31, 1919, when the change 
in the rule was made cutting ofï the right of the alien to hâve any 
real assistance from counsel, by telegram (copy below) ordered the old 

rule restored: 

"Jan. 28. 
"Immigration Service, Boston, Mass. : By direction of secretary paragraph 
B subdivision flve rule twenty-two restored to form in wliich it existed 
préviens to amendment December thirtietli niueteen nineteen. In otlier words 
amendment of December thirtleth nineteen nineteen should be disregarded 
from and after receipt thls telegram. Abererombie.'' 

This amendment shows the clear purpose of the Secretary of Labor 
to hâve thèse aliens properly treated, guarding their constitution- 
al rights and insuring the Secretary, as the final tribunal, in hav-< 
ing before him, as the basis for the discharge of his important du- 
ties, records representing at least a fair, dispassionate, and intelli- 
gent attempt to ascertain and report the facts of controlling im- 
portance. But it must not be overlooked that this restoration of 
the old rule came too late to protect the rights of the petitioners in 
thèse cases. They had already been tried. 

It is difficult to conceive a case in which the right of aliens to 
be represented by counsel could be more vital. Thèse particular 
aliens were charged with affiliation with political or économie or- 
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ganizations with the purposes of which most of them had little 
or no compréhension. As pointed out hereafter, the Communist 
and the Communist Labor Parties were the resuit of an internai row 
or split in the old Socialist Party, and many of the members of 
the Communist Party and the Communist Labor Party became sucli 
automatically. In the minds of many of them there was no change but 
in name. They supposed they had joined an organization or a polii- 
ical movement which to them represented, dimly and obscurely, 
sympathy with the forces in Russia that had overthrown the tyranny 
of the Czar from which many of them had sought escape by emigrat- 
ing to the United States. Deliberately to plan to eut thèse aliens 
off from the advice and assistance of counsel until they were in- 
volved in apparent admissions that they were members of or affil- 
iated with an organization teaching the overthrow of this govern- 
ment by force and violence, the practical équivalent of a charge of 
treason if against citizens, is utterly inconsistent with every notion 
involved in the conception of "due process of law.'" 

I hear from the government no convincing answer to Mr. Frank- 
furter's proposition that thèse petitioners had a right to the — 

"protection that rnle 22 afforded them as it stood beforo tlw. ad hoc repeal of 
that ruie for the pnrpose of thèse cases. Now, if ihere Is oiio thiiig that is 
establlshed in the law of administration, I take it that it is that a rule cannot 
he repealed speeiflcally to affect a case under considération by the adminis- 
trative authorities ; that l.s, if there is an existinfï rule which protects certain 
riglits, it violâtes every sensé of decency, which is the ver.v lieart of due 
process, to repeal that protection, just for the piirpose of acf'omplishing the 
ends of the case which corne before the administrative aui.iority. * * * 
And there was a sudden, calculated, and surreptitious doprivarion of that safe- 
guard which was sought to protect the rights of ail, and particulavly protect 
those who were innocent." 

As the hearings before the immigration inspectors progressed, it 
became évident that the preliminary investigations made before ar- 
rests, not, as contemplated by the rules of the Department of Labor, 
by the experienced inspectors of that Department, but by agents of 
the Bureau of Investigation of the Department of Justice, were whol- 
ly inadéquate and unreliable. 

Although, as set forth above, the number of persons actually ar- 
rested was probably two or three times the number taken to Deer Is- 
land (about 440), against the majority of thèse thus detained the 
immigration inspectors found no évidence warranting détention. 
They were therefore constrained to recomniend the cancellation of 
the warrants or that the aliens be discharged on their own recog- 
nizance, a proceeding which the statutes and rules do not appear to 
contemplate, but which seems, on the basis of practical justice, to 
hâve been adopted and used in the Department of Labor. The testi- 
mony of Inspecter Ryder as to his expérience may be taken as fairly 
illustrative of the conditions found : On April 8, 1920, he testified that 
he had heard at Deer Island 75 cases and had then disposed of between 
30 and 35 ; that of thèse 35 cases he estimated that in 25 he had 
recommended a cancellation of warrants; that he had recommended 
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déportation in only 4 to 7 cases eut of the 30 to 35 disposed of; 
also that he had recommended release on their own recognizance in 
f rom 30 to 40 cases, including most of the women ; that thèse recom- 
mendations were made after a preliminary hearing, generally with 
an agent of the Department of Justice présent. 

The manifest resuit of this lack of évidence adéquate on the govern- 
ment's own theory to hold thèse ahens for déportation was to dis- 
crédit the activities of the Department of Justice that had promoted 
this spectacular raid and furnished to Acting Secretary of Labor 
Abercrombie the évidence upon which the hundreds of warrants used 
in this district had been issued by him. Accordingly, as the necessity 
for discharging the great majority of those arrested became increasing- 
ly obvious, the pressure to make a record adéquate to hold those 
against whom any évidence whatever could be found increased. As 
discharges increased, the chances of discharge of the aliens within the 
realm of reasonable doubt decreased. As the number of aliens avail- 
able for déportation decreased, pressure upon the trial tribunals to 
résolve ail doubts against those who remained would naturally in- 
crease. 

I note again that with the inspector at the hearing was an agent of 
the Department of Justice that had initiated and carried on this great 
raid, and that the alien had no counsel to represent him until the 
hearing was practically closed. Under such circumstances, it is not 
to my mind conceivable that thèse immigration inspectors could do 
justice to thèse ignorant, non-English-speaking, bewildered aliens. 

It is not necessary to attack the purposes or character of the immi- 
î^ration inspectors. I would say of them nothing unjust or harsh. 
They were in a most uncomfortable position. Weighing fairly the 
conditions, perhaps they could not be expected adequately to resist the 
pressure put upon them to find évidence of membership in the Com- 
munist Party when there was no real évidence. At any rate, after a 
carcful considération of their testimony and of the records they made, 
in the light of their appearance before me, I am satisfîed that they 
did not extend to a large share of the aliens a fair and impartial trial. 
The conditions under which thèse aliens were tried for their right 
to live in America were, in my view, inconsistent with due process of 
law conditions. 

In order properly to weigh the évidence concerning the status of 
thèse alk'ged Communists, it is necessary also to sketch the origin and 
gênerai relations of the Communist and Communist Labor Parties to 
the old Socialist Party. 

Thèse two organizations, proscribed by the Department of Justice, 
are the resuit of a factional split or row in the summer of 1919 in the 
old Socialist Party. In the spring of 1919 the Socialist Party îs al- 
leged to hâve had a membership of approximately 100,000; member- 
ship meaning those who pay dues, not those who vote the Socialist 
ticket, generally many more in number. Both the Socialist Party and 
its offshoots and fragments, the Communist and Communist Labor 
Parties, are constituted somevvhat like a ramifying fraternal or 
20,5 F.— 4 
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lodge organization, with a central controlling body consisting of dele- 
gates, and locals existing in various cities and towns scattered, al- 
though rather sparsely, throughout the country. 

In the spring of 1919 the Socialist Party divided into Lef t Wing 
Socialists and Right Wing Socialists. The Right Wing Socialists, 
though, as the event proved, less in number, seem to hâve gotten 
possession of the party machinery. At any rate, they expelled whole- 
sale most of the locals situated in this section of the country. In 
other sections, the Left Wing seceded, naturally under the guidance 
of the officiais and other leaders. As the resuit of this disruption, per- 
haps 50,000 of the Socialists took the name of Communists; perhaps 
25,000 remained Socialists and in the control of the old name and 
party machinery. Of the balance of 25,000, perhaps half formed the 
Communist Labor Party, and the other half dissolved or went into 
still smaller differing and discordant groups. 

The reason for this civil war and disruption do not very clearly 
appear in the évidence and documents before me. If apparent, they 
would probably hâve httle bearing upon the issues hère. But it is 
material and important, when considering the status and rights of 
many of the less intelligent, particularly the non-English-speaking al- 
leged members of the Communist Party, to hâve in mind that, especial- 
ly in New England, the controversy resulted in the wholesale expul- 
sion from the Socialist Party of thèse New England locals, and the 
practically automatic adoption by thèse locals of the name Communist 
and the new Program. The resuit was that the rank and file of the 
less educated membership knevir little or nothing about the controversy, 
or the nature and extent of the change, if any, in the Program and 
principles of the party. Some of them regarded it simply as a change 
of name ; others knew there was some sort of little understood change 
in Program and purpose. But the great mass of the former Social- 
ists who had thus become alleged Communists had no real compré- 
hension of any important or material change either in their associations 
or in the political or économie purposes sought to be achieved by 
their negligibly weak organizations. Social, educational purposes, and 
race sympathy, rather than political agitation, constituted the con- 
trolling motives with a large share of them. They joined the local 
Russian or Polish or Lithuanian Socialist or Communist Club, just 
as citizens join neighborhood clubs, social or religious, or civic, or 
fraternal. 

The Russians appear to hâve regarded the Bolshevists as the suc- 
cessful revolutionists in their native land, who had overthrown the 
brutal tyranny of the Czars, from which they had fled, and for which 
they cherished a sincère and well-warranted hatred. For instance, 
the witness Sidor Serachuk, through an interpréter, testified that he 
had never heard of the Nihilists, but that he did know about the fîght 
against the Czars : 

"I know that for years during the reign of the Czar we had to work for 
15 kopecs a day, and they drove us with whips. 

"Q. (by the Court). Drove them to work, he means? A. Well, it means 
that we hâve to work for 15 kopecs a day, as we had to llve. 
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"Q. Does he mean literally that tliey Urove them with whips, or is that a 
metapborical, or rhetorlcal, or revolutionary phrase? A. 'ïes, literally so, 
with whips,' replied the Interpréter, after asking the witness." 

This witness had left a country in which he was driven to work 
"with whips" at 71/2 cents a day. He was earning, when arrested, 
45 cents an hour; he naturally had no notion of overthrowing the 
government under which he was then Uving. 

The Issues Presented. 

Notwithstanding its length, the foregoing covers none too adequate- 
ly the facts that must be considered in order to détermine the issues 
involved. I come now to deal with the chief contentions of the peti- 
tioners : 

[12] 1. As above stated, counsel for the aUens ask me to hold the 
whole proceeding void, ab initio, because initiated and conducted by 
the Department of Justice, and not by the Department of Labor, to 
which the statute has delegated the power and duty of investigating 
and deporting aUens of the proscribed classes. The contention is 
that the déportation warrants, although signed and issued by the Act- 
ing Secretary of Labor, are void, because grounded on investigations 
and proceedings not authorized by the statute. I am unable to support 
this proposition. It is plausible, but I think not sound. It goes too 
far. While, as stated above, the Department of Justice has no more 
légal right and power to deal with the immigration and déportation 
of aliens than has the Department of the Interior, or any other depart- 
ment, it does not follow that the Department of Labor may not, if it 
chooses, avail itself of investigations made and évidence obtained 
by the agents of the Department of Justice or of any other govern- 
ment department, or even by nonofficial volunteers. Preliminary 
investigation by its own inspectors cannot, I think, be held a légal 
condition précèdent to the issuance of a warrant for the arrest and 
for the subséquent hearing of the alien. Wholesale assumption, 
as in this case, of the important duty of preliminary investigation, by 
the agents of another department, who do the work very badly and 
produce results very unreliable, may go far to deprive the hearings 
before the inspectors of the essential characteristics of due process of 
law, and may thus invalidate the warrants of déportation based there- 
on. The whole undertaking is brought under just suspicion. But 
such invalidity does not, I think and rule, arise strictly as matter of 
law from the method by which thèse proceedings originated in the 
Department of Justice. I am therefore constrained to hold, in spite of 
their suspicions genesis, that the warrants of déportation now before 
the court may hâve légal validity, notwithstanding the fact that ail the 
preliminary investigations and arrests were really made by the De- 
partment of Justice and not by the Department of Labor. It is enough 
now to rule that they are not plainly void ab initio. 

2. A second contention — which, if sustained, disposes of ail the 
cases — is that the Secretary of Labor is wrong in holding the Com- 
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munist Party a force and violence party within the purview of the 
act of October 16, 1918, and that this court has, on habeas corpus 
proceedings, jurisdiction to reverse the secretary's décision. This 
amounts to saying, either that the Secretary's holding is wrong in 
point of law in the construction or application of the statute, or that 
there is no évidence before him that the Communist Party is a force 
and violence party. Of course no contention can be or is made that 
the court may reverse the immigration authorities on pure questions 
of fact. 

[13] The questions involved in this fundamentally important con- 
tention I regard as not entirely free from doubt. I regret that it is 
necessary for this court to rule on thèse questions. If, under the 
fédéral statutes, the District Court could reserve or report thèse 
questions for the court above — as a trial judge sitting in equity may, 
under the Massachusetts statutes, reserve and report a case to the 
full court — I should thus dispose of this part of the présent problem. 
But I hâve no power to reserve or report. A ruhng one way or the 
other is a condition précèdent to a final judgment, grounding the 
right to one side or the other by appeal to take the case to the Suprême 
Court or to the Court of Appeals, where the real décision must ob- 
viously be made. The case cannot be taken up in fragments. Oneida 

Co. V. Job Co., Inc., 252 U. S. , 40 Sup. Ct. 357, 64 L. Ed. , 

decided April 19, 1920; Collins v. Miller, 252 U. S. 364, 40 Sup. Ct. 
347, 64 L. Ed. , decided March 29, 1920. 

As pointed out laelow, the cases of some of the aliens may be dis- 
posed of without questioning the soundness of the Secretary's ruling 
as to the obnoxious character of the Communist Party, because the 
records upon which the Secretary grounded his holdings adverse to 
thèse aliens are vitiated by lack of due process. But in other cases — 
of the Colyers, Mack, and Bondai- — the issue of the validity of the 
Secretary's rulings is probably squarely presented, reserving, however, 
for later comment the questions as to whether the Platform and 
Manifesto on which the Secretary based his adverse ruhng may not 
be under just suspicion of being in part a product of the government's 
"under-cover informants" or pretended members of the Communist 
Party. 

[14] Do the authorities sustain the contention of the petitioners 
that the court on this habeas corpus proceeding may go behind the 
Secretary's ruling, and, if so, détermine it to be wrong? 

The case which lends most support to this contention is Gegiow v. 
Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 L. Ed. 114, a unanimous décision 
by the Suprême Court of the United States in 1915, opinion written by 
Mr. Justice Holmes. The imthigration authorities excluded Russian 
immigrants on the ground that they were — 

"Uable to become public charges for the following, among other reasons: 
That they arrlved hère with very little money ($40 and $25, respect! vely ) , 
and are bound for Portland, Or., where the reports of industrlal conditions 
show that it would be impossible for thèse aliens to obtain employment ; that 
they hâve no one legally obllgated hère to assist them, and upon aU the 
facts the said aliens were upon the said grouuds duly excluded." 



COLYER V. SKEPFINGTON SS 

(265 F.) 

The court said : 

"We assume tlie report to be candid, and, if so, It sliows that the only 
ground for tlie order was the state of the labor markct at Portlaud at tliat 
time; the amount of moncy possessed and ignorance of oiir language boing 
thrown In only as nialiewelglits. It is true that the return says for tliat 
'among otht^r reasoiis.' lînt tlie state of the labor market is the only one dis- 
ciosed in the évidence or the facts tliat were noticed at the hearing, aud the 
only one that was liefore the Secretary of Labor on appeal ; and as the order 
was gênerai for a group of 20 it cannot fairly he int(;rpreted to stand npon 
reasous iindisclosed. Therefore it is unneecssary to consider vvhether to bave 
the reasons diselosod is one of the alien's rights. The onUj matlcr ihat Ke 
ti'tri' to (leal irith is the connlr action 0/ the statiite with référence to the 
présent case. 

"The courts are not forhiditen hy the statiite to eonaider whether the rea- 
sonfs. irhen they are nivoi. (liiree irilh the reqiiircmoilii of the act. The stat- 
ute, hy ennmeratinfi the covditionn npon trhich tlie aUointnee to land may Ite 
(lenird. prohibit-f the déniai in other cdxea. And vhen th<: record sho2Cs that 
a commi.smoner of imrnifiration. is e-reecdin<; his power, the alien may demand 
liis relcase upon hulieax <or\)ns. l'he eoneliisivcness of the décisions of im- 
migration offiecrs under section 2Ô is conclusive upon matters of fact. This 
was implied in Nislùmura l'^Uiu v. United Ktatcs. 142 l'. S. (Ull, relied on hy 
the govcriiment. As was said in Gonzales v. Williams, 102 V. S. 1, 15, 'As 
Gonzales did not conie within tlie act of 18!)1, the conimissioner had no juris- 
diction to detain and deii<irt lier hy declding the mère ciuestion of law to the 
contrary.' t^uch a case stands no hctter than a décision ivititout a fair hear- 
ing, ivhioh has been held to ho bad. Cliin Yow v. Tniled States. 208 U. S. S. 
See further Zakouaite v. Wolf, 22(i 1'. S. 272; Lewis v. Frick, 233 U. S. 291, 
207 ♦ * * 

"The statute deals with admission to the United States, not to Portland, and 
section 40 eonteiiiplates a distribution of immigrants after they arrive. It 
would be an amazing daim of power if eommissioners decided not to admit 
aliens because the labor market of the United States was overstocked." 

(Italics mine.) 

This décision is a flat holding that questions of law involving the con- 
struction of the act are reviewable by the courts. This décision has 
the more significance in that it overrnled both the Court of Appeals 
and the District Court below. 

Gonzales v. Williams, 192 U. S. 1, 15, 24 Sup. Ct. 171, 48 L. Ed. 
317, involved a qticstion of law as to whether citizens of Porto Rico 
were aliens within the meaning of the immigration statutes, and this 
was held within the court's jurisdiction. 

Compare Commonwealth v. Sullivan, 146 Mass. 142, 15 N. E. 491. 

[15] The décision in American School of Magnetic Healing v. 
McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90, rests on the 
principle that décisions of administrative officiais to be valid mii.st hâve 
some compétent évidence to support them. 

That case involved the validity of a "fraud order" made by the 
Postmaster General again.st the plaintiff's mail. The order operated, 
of course, as a destruction of the plaintiff's business. The plaintifï 
alleged in effect that its business methods were grounded "almost 
exclusively on the physical and practical proposition that the mind 
of the human race is largely responsible for its ills, and is a percep- 
tible factor of treating, curing, benefiting, and remedying thereof," 
and, after more to the same effect, asserted as a conclusion that its 
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business was not a fraud, and that therefore the acts of the Post- 
master General were invalid. 

The court below sustained a demurrer and dismissed the bill. 
This décision was reversed by the Suprême Court, which held the 
government might show at the trial, if it could, that the business of 
the plaintiff, as in fact conducted, amounted to a violation of the 
statutes. This décision clearly is to the effect that questions of 
law are for courts, and that it is a question of law whether there is 
any évidence to support an administrative mandate. This principle is 
obviously nothing but the familiar doctrine, arising in personal injury 
cases, to the effect that it is a question of law for the court as to 
whether there is any évidence of négligence or of due care. 

Compare Mylius v. Uhl, 210 Fed. 860, 127 C. C. A. 422; MyHus 
V. Uhl (D. C.) 203 Fed. 152. 

The immigration authorities ordered Mylius to be deported on the 
ground that he had been convicted of a "crime involving moral tur- 
pitude," a légal basis for déportation. He had been convicted of 
criminal libel against the king of England by charging the king with 
having put away his lawful wife in order to marry a woman of royal 
blood. The Court of Appeals for the Second Circuit, affirming a like 
décision in the District Court, held this question reviewable on habeas 
corpus, and reversed the immigration authorities, holding this crime 
not to involve moral turpitude. 

It therefore follows that the construction of the statute, the ap- 
plicability of the statute to the particular case, and the question wheth- 
er or not the reasons given by the Secretary of lyabor for the déporta- 
tion agrée with the requirements of the act are questions of law which 
are reviewable by the courts. 

See, also, Turner v. Williams, 194 U. S. 279, 24 Sup. Ct. 719, 48 L. 
Ed. 979; Whitfield v. Hanges, 222 Fed. 745, 138 C. C. A. 199. 

In support of the contrary rule, to the effect that the décision of 
the Department of Labor is final, are cîted such décisions as United 
States V. Ju Toy, 198 U. S. 253, 262, 25 Sup. Ct. 644, 646 (49 L. Ed. 
1040), in which Mr. Justice Holmes stated: 

"It Is establlshed, as we hâve sald, that the act purpoi-ts to make the déci- 
sion of the department final, whatever the ground on which right to enter 
the country is elalmed, as well when It is citizenship as when it Is domlcil and 
the belonglng to a class excepted from the exclusion acts" — citing United 
States V. Sing Tnck, 194 U. S. 161, 167, 24 Sup. Ct. 621, 48 L. Ed. 917; Lem 
Moon Sing v. United States, 158 U, S. 538, 546, 547, 15 Sup. Ct. 967, 39 L. Ed. 
1082. 

In Chin Yow v. United States, 208 U. S. 813, 28 Sup. Ct. 201, 203 
(52 L. Ed. 369), Mr. Justice Holmes ends an opinion, sustaining a 
pétition for the writ, with this admonition : 

"But uniess and untU it is proved to the satisfaction of the judge that a 
hearing properly so called was denied, tlie merits of the case are not oi)en, 
and, we may add, the déniai of a hearing cannot be established by provlng 
that the décision was wrong." 

If the Ju Toy and Chin Yow Cases were inconsistent with the 
Gegiow Case, the last décision would of course be controlling. I 
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hold, however, that thèse cases are not inconsistent. The Ju Toy 
and Chin Yow Cases, so far as appUcable hère, merely hold that the 
décision of the Secretary of Labor is final on questions of fact. They 
do not hold that his décisions on questions of law are final or are not 
reviewable by the courts. 

The petitioners also argue that the Secretary of Labor grounded 
his décision in the Preis Case (set forth in the margin)* entirely upon 

* Opinion of Secretary Wilson in Preis Case. 

"Age, 31; native of Austria ; entered tlie IJnited States at Port Huron, 
Micli., on November 13, 1915, liaving arrived in Québec by steamsliip Scotan 
•Tune 14, 1914. This is a case arising under the provisions of tlie act of Octo- 
ber 16, 1918. 

"It is alleged tliat the alien is a member of the Communist Party of Ameri- 
ca, whieh is afflliated with the Communist International. The alien admlts 
membership in the Communist Party of America, and that Is affiliated with 
the Communist International. Tlie sole question, therefore, to be determiued 
by the Secretary of Labor is: Is the Communist Party of America sueh an 
organization as Is described In the act of Ottober 16, 1918, membership in 
which niakes an alien liable to déportation? The language of the act applica- 
ble to this particular case is as foliows : 

" 'Section 1. * * * Aliens who are members of or affiliated vrith any 
organization that entertalns a belief in, teaches, or advocates the overthrow 
by force or violence of the government of the United States. 

" 'Sec. 2. * * * shall, upon the warrant of the Secretary of Labor, be 
taken into custody and deported in tlie manner provided in the Immigration 
Act of February 5, 1917.' 

"It will be observed that belief in, teaching, or advocating the overthrow 
of the government of the United States is not alone sufficient to bring any 
organization within the scope of the act. There must. In addition, be a belief 
in, teaching, or advocacy of force or violence to accomplish the purpose. 
Bearing that in mind, we may proceed to an examination of the facts. 

"The Manifeste and Program and constitution of the Communist Party of 
America and the Manifeste of the Communist International are submltted in 
évidence and thelr authonticity admitted. The constitution of the Communist 
Party (see page 19 of the Manifeste) requires that: 

" 'Sec. 2. Appllcants for membership shall sign an application card readlng 
as foUovvs : "The undersigned, after havlng road the constitution and Pro- 
gram of the Communist Party, déclares his adhérence to the prlnciples and 
tactics of the Party and the Communist International, agrées to submit to the 
discipline of the party as stated in Us constitution, and pledges himself to en- 
gage actively in its work." ' 

"An examination of the documents submltted clearly demonstrates the fact 
that it is the purpose of the Communist Party to overthrow the government 
of the United States. There are many statements that mlght be quoted show- 
ing that purpose. The two foUowing are typlcal. On page 9 of the Manlfesto 
and Program the statement is made : 

" 'Communism does not propose to "capture" the bourgeoise the parllamen- 
tary state, but to conquer and destroy it.' 

"And agaln, on the same page: 

" 'The proletarian class struggle is essentially a polltlcal struggle. * * * 
The objective is the conquest by the prolétariat of the power of the state.' 

"Many other statements of slmilar purport are to be found in the same 
document. After having found that it is the purpose of the Communist 
Party to conquer and destroy the government of the United States, the 
next point of inquiry is as to how the conquest is to take place. 

"It Is apparent that the Communist Party does not seek to attaln Its objec- 
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his construction of the Communist documents, that the construction 
of written documents is a question of law for the court, and that the 
Secretary erred in that construction. They rely on the principle laid 
down in cases hke Hamihon v. Insurance Co., 136 U. S. 242, 255, 
10 Sup. Ct. 945, 34 L. Ed. 419, and Smith v. Faulkner, 12 Gray (Mass.) 
251. 

This contention is plausible. Possibly it is sound. But it seems 
to me a narrow and unsatisfactory basis for a court review of the 
Secretary's décision. It is not entirely clear that the Secretary had 
nothing before him except the Communist documents. If he had, he 
sat as jury, not as court. Even if he did not, his function seems to 
be that of drawing inferences of fact from thèse documents. The 
problem with which he dealt was to détermine the beliefs, the plans, 
and prospective actions of a large number of people organized into a 
so-called political party. This seems to be a question of fact. At any 
rate, I find it unnecessary for this court to base a conclusion that the 

tive through the parliamentary niachinery of tliis jrovenimpnt, established 
by and oporatetl under the Constitution. That Is made sufficiently clear by 
the followins excerpt from page 15 of the Manife.sto referred to : 

"'(b) Participation in parliamentary campaigns, which in the gênerai 
stniggle of the prolétariat is of secondary importance, is for the purpo.se of 
revolutionary propaganda only.' 

"And again from pages 9 and 10 of the same document: 

" 'In those eï)untries where the conditions for a workers' révolution are not 
yet ripe, the same process will go on. The use of parliamentarl-^m, how- 
ever, is only of secondary importance.' 

"And further, on page 10 : 

" 'The parliamentarism of the Communist Party performs a service in 
moDilizing the prolétariat against capitalism, empliasizing the political char- 
aeter of the class struggle.' 

"The parliamentary processes established by our government are to be dis- 
carded or used for propaganda purposes only and other means adopted for 
overthrovping the government of the United States. Thèse means are stated 
at considérable length ami frequently roiterated, seemlngly for purposes of 
empîiasis. The conquest of the power of the state is to be accomplished by 
the mass power of the prolétariat. 

"Strikers are to be broadened and de(>pened, maklng them gênerai and 
militant, and efforts made to develop their revolutionary implications. The 
strike is to be used, not simply as a means to secure redress of économie 
wi'ongs, but as a means through which the government may be conquered and 
destroyed. A few exeerpts from the Conmiunist Party and Communist Inter- 
national Manifestées will make thèse statements évident. 

"Thus on page 10 of the Manifesto and Program of the Communist Party of 
America is the following : 

"'The conquest of the power of the state is accomplislied by tJie mass 
power of the pi'oletariat. Political mass strikes are a vital factor In develop- 
ing this mass power, preparing the working class for the conquest of capi- 
talism. The power of tlie prolétariat lies fundamentally in its control of the 
industrial process. The mobiliziug of this control against eapitalism means Ihe 
Initial form of the revolutionary mass action that will conquer the i)ov.'er of 
the state.' 

"And again, on page 11 of the same document: 

" 'Mass action is industrial in its origln, but it acquires politicnl cliarft<:ter 
as it develops fuUer forms. Mass action, in the form of gênerai political sts-ikcs 
and démonstrations, unités the energy aîid forces of the prolétariat, brint:s 
proletarian mass pressure upon the bourgeois state. The jnore gênera! ;ind 
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Secretary's décision is siibject to the court's review upon the narrow 
ground that his construction of the written instruments raised a pure 
question of law. 

But I am constrained by the décisions to hold it the duty of the 
court to consider whether the construction of the statute adopted 
by the Secretary of Labor is the fair and reasonable construction 
thereof, and aiso whether there was before him any rea! évidence 
to support the finding of fact which he must hâve made in order to 
warrant the déportation of thèse aliens. 

The problem falls into two parts: 

(1) What did Congress mean by the words "force," "violence," 
and "overthrow" as used in this statute? 

(2) Was there before the Secretary of Labor any real évidence up- 
on which he might bave found that the Comraunist Party beUeved in 
or advocated "the overthrow of the governnient of the United States 
by force or violence" ? 

oonscious inass action booomos, tlie more it antagonistes the bourptcois state, 
the more it liecomos political mass action. Mass action is responsive to life 
itself, tlie fovm of as^ressivo proletarian strnsgle nnflcr impcriallsm. Ont 
of this strusgle dovelops revolnntionary mass action, the means for the 
proletarian conqnest of power.' 

"Anrl fin'ther, on papjc 12, of the snme document: 

" 'Strilies of protest develop into gênerai political strikes, and then into 
revolutionai'y mass action for the conquest of the power of the state. Ma«s 
action becomes political in pnrpose while extra parliamentavy in form ; it 
is eqnally a process of r(>Yolution and the révolution itself in opération.' 

"Then on page lO : 

" 'The Comnnniist Party shall partlcipate In mass strikes, not only to 
adiieve the immédiate pnrj)0ses of the strike, but to develop the revolutionary 
implications of the mass strike.' 

'■And then, making the pnrpose still more clear, we hâve the follovving 
from page oO of the Manil'csto of llie ('omniunist International, vvith which tho 
Communist Party of America is affiliated, and whose Manifeste is accepted 
as part of the policy of the party : 

"'The revolutionary era compeisthe prolétariat to make use cf the means 
of battle which wil! concentrate its entire énergies, namely, mass action, 
with its logical résultant, direct conilict with the goverinuental niachinery in 
open combat. Ail other methods. sucli as revolutionary use of bourgeois 
par!5amentari,sm, will he of oïdy seconda ry signilicanee.' 

"Fi'om thèse qnotations and nnmerous other statements in the Manifesto, 
not hère (luofcd, it is apparent that the f'ommnnist Party of America is not 
mercl.v a political party, seekiiig tlie coutrol of affairs of state, Imt a revolu- 
tionary party, seeking to c(>n<;ner and destro.v tlie state, in open combat. 
And the only conclusion is that the ('«^nmiunist l'arty of America is an 
organiztition that Ijelieves in, teacbes, and advocates the overthrow by force 
or vioi(>nc(> of th(> governmeiit of tbe l'nited States. 

"It does not de\-o!ve upon tbe Secretary of Labor ofhcially to detennine 
whether Congress was wise in creatiiig tlie law, or the Communist Party wise 
in crcating tbe facts. It is his duty to apply the law to the facts as be fiiids 
them. It is maiidatory upon hiin to tiiko into custody aliens who are mem- 
hers of this organization and déport them in tbe manner provided for in the 
immigration act of Febrnary 5, 1017. 

"Your mémorandum of .January ]7, P,)2(), recommending that tlie depart- 
ment issue its warrant for the déportation of Kn.glebrert l'reis, .such déporta- 
tion to be to Austria, at governmeut expense, is hereby approved. 

"[Signed] W. P.. Wil.son, Secretary," 
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The immigration authorities hâve no légal right to déport thèse 
aliens unless there was some évidence tending to show that the Com- 
munist Party "believes in, advocates or teaches the overthrow of 
the United States by force or violence" within the fair meaning of the 
words "overthrow," "force," and "violence" as used in this statute. 

This problem may be most conveniently approached by considering, 
first, what the évidence shows that the Communist Party is not, and 
also what it is. It is not a militaristic organization. It is antimilita- 
ristic — ^pacifist. The seventh item of its Program is: "The United 
States is developing an aggressive militarism. The Communist Par- 
ty will wage the struggle against militarism as a phase of the class 
struggle to hasten the gênerai fall of militarism." It does not advocate 
force or violence of the bombing, nihilistic, or anarchistic kind; nor 
sabotage, nor any other form of destruction of property. Its organi- 
zation is like that of a fraternal society constituted on the lodge Sys- 
tem, with local delegates to a central convention. It meets in halls; 
openly not secretiy; not in armories; not in laboratories, where 
explosives might be compounded. Its members contribute dues of 
40 cents a month, the proceeds to be divided between locals and cen- 
trais. Kot much of a révolution can be financed on dues of 40 cents 
a month levied upon a comparatively small number of wage-earners. 
hitherto prolific in factional discord. Its whole scheme is for prop- 
aganda by words, not by deeds. No weapons of the cutting or ex- 
ploding kind, with which modem wars, insurrections, and révolutions 
are carried on, were found in this raid. There is therefore not a 
scintilla of évidence warranting a finding that the Communists are 
committed to the "overthrow of the government of the United States" 
by violence or military force or by the use of weapons or bombs or of 
any other devices for destroying or injuring life or property. "Vio- 
lence" is no part of their Program. 

Pursuing further the négative side, it also appears that the Commu- 
nists do not rely upon parliamentarism — the ordinary and accepted use 
of the ballot— as the chief means of attaining their ends. They regard 
parliamentarism as of only secondary importance. They exhort their 
members to participate in parliamentary campaigns "for the purpose 
of revolutionary propaganda only." They denounce the moderate 
Socialists as having "stultified prolétariat political action by limiting 
it to élections and participations in législative reform activity." In 
sum, they seek their ends neither by bullets, bayonets or bombs, nor 
by ballots. 

But their nonreliance upon parliamentarism is not enough to ground 
an inference that they adopt violence as an alternative. In this re- 
gard the Secretary of Labor seems to me to hâve fallen into error. 
No organized set of human beings can be found to be committed to the 
proposition of overturning a great government by violence unless their 
plan of organization admits at least the possibility of the existence 
of violence. The organization and the avowed purposes of the Com- 
munists exclude such possibility. 

On what, then, does the Communist Party rely for eflfecting the 
radical changes in the scope and functions of the government which 
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it urges ; changes which its own Manifeste describes as "revolution- 
ary"? Upon creating "mass consciousness," "mass action," the con- 
crète and effective expression of which is the gênerai strike. 

Stated as a generalization, their proposition is that under capitalis- 
tic Society the mass of the workers, who are alleged to do the really 
productive work, are exploited and robbed by the minority; that, as 
a resuUant of "mass consciousness" and "mass solidarity," the real 
workers may say to society : "We will hereafter work on our own 
terms or not at ail." This theory is easy of statement and super- 
ficially pleasing and plausible. But, translated into practical, poHti- 
cal action, it means nothing but advocacy of the gênerai strike as a 
political weapoh; otherwise, it is nothing but idle words: "Vox, et 
praeterea nihil." 

It is no proper part of the présent function of this court to analyze 
and comment upon the gross errors, historié, économie, and logical, 
into which the Communists fall in their differentiation of workers f rom 
nonworkers, or to depreciate their unconstructive, impractical mo- 
tions of a political and économie society managed only by those whom 
they now erroneously classify as "workers." The présent task is 
merely to détermine what "force" they really seek to use in order to 
effect the changes they urge, and thus to reach a conclusion as to 
whether that force is the sort of force condemned by the statute of 
October 16, 1918. 

The conclusion is irrésistible that the only force worth discussion, 
believed in or advocated by this party, is the gênerai strike; other- 
wise, its methods are those of ordinary political and social propaganda. 
It is true that in the Manifeste and Platform — the chief documents 
before the Secretary of Labor in the Preis Case — are found, as in 
poHtical platforms in gênerai, some stock phrases concerning "the 
necessity of révolution" and a "conquest of the power of the state" 
to new and better uses. But it is notorious that political platforms 
generally adopt the language of exaggeration. 

Both religions and political crusaders commonly use the nomen- 
clature of warfare. Hère in the Occident, freedom, and a saving sensé 
of humor and of proportion, hâve, until recently, saved us from being 
frightened by crusaders' rhetoric. In an Oriental missionary field, 
"Onward, Christian Soldiers" is said to be regarded as an alien, sé- 
ditions, war song, the use of which the missionaries had to abandon. 
Our hymn books may shortly attract the eye and excite the suspicions 
of the officiai censor. 

At any rate, on fair analysis it is entirely clear that the literature 
of the présent Communist Party is nothing but Marxian Socialism, 
supplemented by a little sympathetic référence to Bolshevism, and 
some additional stress laid upon mass solidarity and the résultant in- 
fluence or force they propose to use, viz. the gênerai strike as a po- 
litical weapon. 

There is little new in this program. As testified by the witness 
Ferguson, a highly intelligent and enthusiastic Socialist or Com- 
munist, practically ail the propositions set forth in the présent turgid. 



<)0 205 FEDERAL KEPOKTBU 

rhetorîcal Program are found in the Manifeste of 1847 of Marx 
and Engels. With the chief tenets of Marxian Socialism, of course, 
every liberally educated student of économies and sociology has for 
more than two générations been familiar. There is a substantial 
literature concerning it found in every vvell-equipped public and uni- 
versity library. Marxian Socialism has for more than two-thirds of 
a century evoked the support of a set of radical thinkers and prop- 
agandists in most of the countries of Western Europe. Of récent 
years it has had some followers in this country. But thèse théories 
hâve never commanded the gênerai assent or support of the believers 
in a Sound and progressive democracy. Never, until this raid, were 
they treated seriously in England or in the United States. Whether 
our Anglo-Saxon institutions are or are not properly described as 
"capitalistic," hitherto we hâve had sufficient confidence in them and 
in their endurance, so as not to be frightened into intolérance and 
hysterical lawlessness by the specter of a dominating Marxian So- 
cialism. Bismarck in Germany soTight to suppress Marxian Socialism 
by législation, with the usual resuit of promoting it. 

See Hunter's "Violence and the Labor Movement," c. IX, pp. 214- 
228. 

In 1890, after 12 years of foolish and futile endeavors to kill think- 
ing and its expression by law, the German Anti-Socialist statute Vv'as 
repealed. 

[16,17] I turn, now, to deal with the statute. What is its fair 
interprétation ? At the outset I note that it is not to be extended by 
construction. The traditional policy of the United States is to admit 
ail aliens except specifically designated classes. It is for Congress, 
not for the Department of Labor, the Department of Justice, or the 
courts, to détermine this important part of our national policy towards 
other nations and other peoples. And statutory restrictions on immi- 
gration, like ail other statutes, are, if possible, to be construed in 
accordance with the spirit as well as within the letter of our Constitu- 
tion, including the First Amendment and its déclaration for freedom 
of speech, press, and assemblage. 

Nor should it be overlooked that the words "overthrow the gov- 
ernment of the United States by force or violence" are found in a 
context which indicates that Congress had in mind military insur- 
rections of the ordinary kind, and bombing and assassination at- 
tacks on the government. The section in f ull is as follows : 

"That aliens who are anarcliists ; alieus who believe in or advocate tlie 
overthrow by force or violence of the government of the United States or of 
ail forins of law ; aliens who disbelieve in or are opposed to ail organized gov- 
ernment ; aliens who advocate or teach the assassination of public officiais ; 
aliens who advocate or teaeli the unlawful destruction of property ; aliens 
who are members of or affiliated with any organization that entertains a Re- 
lief in, teaohes, or advoeates the overthrow b.y force or violence of the govern- 
ment of the United States or of ail forms of law, or that entertains or teaehes 
disbelief in or opposition to ail organized government, or that advoeates the 
duty, neeessity, or propriety of the unlawful assaulting or kllling of any officer 
or ofHcers, either of spécifie Indivlduals or of oificers generally, of the govern- 
ment of the United States or of any other organized government, because of 
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hls or thelr ofl5cial character, or that advocates or teaehes the unlawful de- 
struction of property sball be excluded from admission into the United 
States." 

Speaking broadly, the whole section is a condemnation of alien- 
bombing anarchy, in ail its forms and activities. 

The salient words in the présent case are "force or violence"; if 
"force" is not absolutely synonymous with "violence," it is clear that 
it does not mean "force" of the religions, moral, or political kind. 
The only remaining question is as to vvhether it may mean économie 
force, exercised through the médium of a gênerai strike; a force 
analogous to the économie boycott advocated as one of the chief 
means of keeping peace, if and when vire hâve a peace-keeping League 
of Nations. 

[18] Analysis, then, brings me to this crucial question: Did Con- 
gress intend by the use of the word "force" in this statute to condemn 
the gênerai strike when advocated as a political weapon by aliens? 
There is clearly no évidence that the Communist Party advocated the 
use of any other serions kind of force in their attempts to change our 
political institutions. I pass for the moment thei question as to 
whether their proposed changes really amount to an "overthrovv" 
of the government. 

Now, it would be strange to find Congress dealing with the gênerai 
strike in this inadéquate and disguised fashion. Unquestionably, the 
gênerai strike is a tremendous, almost a terrorizing, force. But it is 
not violence, although violence may foUow as an incident of any 
strike, gênerai or spécial. With the gênerai strike as a political weap- 
on, this and other nations may at some time hâve to deal. No 
intimation is made that the gênerai strike is a proper weapon to be 
used in political agitation; the présent question is not whether the 
gênerai strike be a désirable or undesirable, a proper or an improper, 
force to invoke in order to obtain changes in the structure of society. 
The présent problem is purely one of statutory construction : Did 
Congress, by the Act of October 16, 1918, providing for the expulsion 
of aliens seeking to overthrow our government by force or violence, 
intend thereby to outlaw the gênerai strike, at any rate when advocated 
by aliens? 

I am unable to believe that such was the purpose of Congress. 
It is not the natural interprétation of the words. It does not accord 
with the historié genesis of the statute. Moreover, this statute should 
be interpreted in the light of législative précédents and of analogous 
législation. It is familiar history that for about a century the tendency 
of lawmaking bodies has been to legalize and to facilitate, not to out- 
law, strikes as forces in the industrial conflict, The trend of American 
législation has been to limit the power of the courts to interfère with 
strikes by injunction. 

Compare Coppage v. Kansas, 236 U. S. 1, 35 Sup. Ct. 240, 59 
ïv. Ed. 441, L. R. A. 1915C, 960, and statutes referred to in note 
at 236 U. S. 27. 
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Sections 6, 9, and 16 of the Clayton Act of October 15, 1914 (38 
Stat. 730 [Comp. St. §§ 8835f, 8602a, 8835o]), are récent législative 
provisions enacted by Congress, after a long struggle, intended to 
make the strike a more effective weapon for labor in its struggle 
with capital for a larger share of the product. Congress has this past 
winter refused to make railroad strikes illégal, although the commit- 
tees on interstate commerce of both houses reported provisions to 
outlaw railroad strikes. (Compare the Transportation Act of Feb- 
ruary 28, 1920, and the Esch Act and the Cummins Act as reported to 
the House of Représentatives and the Senate, respectively, and the 
conférence report, the basis of the Transportation Act as finally enact- 
ed.) See, also, Bogni v. Perotti, 224 Mass. 152, 112 N. E. 853, L- R- 
A. 1916F, 831, and authorities cited: Adair v. United States, 208 
II. S. 161, 28 Sup. Ct. 277, 52 L. Ed. 436, 13 Ann. Cas. 764; Pickett 
V. Walsh, 192 Mass. 572, 78 N. E. 753, 6 L. R. A. (N. S.) 1067,^116 
Am. St. Rep. 272, 7 Ann. Cas. 638. 

In Wilson V. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. Ed. 755, 
E. R. A. 1917E, 938, Ann. Cas. 1918A, 1024, the Suprême Court held 
coiistitutional the Adamson Act of September 3, 1916 (39 Stat. 721 
[Comp. St. §§ 8680a-8680d]), enacted on recommendation of the 
Président for the purpose of preventing a gênerai railroad strike then 
threatened if the eight-hour day was not granted. In the opinion 
written by the Chief Justice, sustaining a mandatory eight-hour day, 
there are certainly implications that such a strike would hâve been 
a lawful use of force or power on the part of the employés to gain 
their ends ; and that the Président in recommending législative action 
was recognizing a legitimate force which, if let loose, might, in the 
language of the Chief Justice, "leave the public helpless, the whole 
people ruined and ail the homes of the land subjected to a danger of 
the most serious character." 

Only in degree is a gênerai strike a greater and more destructive 
force than a railroad strike. Neither has yet, in plain and apt lan- 
guage, been condemned by the national Législature. I am forced 
to the conclusion that, if and when Congress is ready to make the 
gênerai strike unlawful, language plain, apt and undisguised will be 
used for that purpose ; and that a public policy of that sort will also 
be made applicable to citizens as well as to aliens. 

It should not be overlooked that even during thèse proceedings 
Congress has, by the Act of May 10, 1920, added to the deportable 
classes. And it is signifîcant that, in this new act, Congress did not 
by name proscribe Communists or alien advocates of the gênerai 
strike as a political weapon, just as long ago it did proscribe anarchists, 
whether of the bombing or of the philosophical-pacifist kind. See 
Turner v. Williams, 194 U. S. 279, 24 Sup. Ct. 719, 48 L. Ed. 979; 
Lopez V. Howe, 259 Fed. 401, 170 C. C. A. 377. 

Historically, governments hâve been attacked by military forces 
and by bombing or assassination forces of the Nihilistic and bombing- 
anarchistic kinds. Against such attacks législation has been directed. 

The necessary interprétation of this act seems to me to be that 
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Congress intended to exclude and expel aliens who advocate force 
and violence of the life and property destroying kind as a means of 
changing our political institutions. It was weapons, bombs and the 
like, that Congress dealt with, not économie forces. 

Corning now to the second question in the problem above stated: 
Was there évidence before the Secretary upon which he might hâve 
found the Communist Party committed to the "overthrow" of our 
government "by force or violence"? The necessary resuit of the 
foregoing analysis of the évidence, in the light of the interprétation of 
the statute adopted, is to require an answer in the négative. 

The déportation cases before me ail go upon the assumption that 
the décision of the Secretary in the Preis Case concludes the Acting 
Secretary of Labor in thèse cases. The Preis Case is, of course, not 
before this court. The évidence on which the Secretary based bis 
ruling in the Preis Case is before this court, and I am forced to the 
conclusion that in it can be found no légal basis for deporting Com- 
munists on the ground that they believe in, advocate, or teach the over- 
throw of the government of the United States by force or violence. 

[19] This conclusion that the statute does not outlaw the gênerai 
strike as a political weapon, and that there is no évidence of the ad- 
vocacy of any other kind of force, makes it unnecessary to détermine 
whether there was any évidence before the Secretary of Labor that 
the Communists believed in, advocated, or sought the "overthrow" of 
our government. 

But it is clear that "overthrow" is a very large word, to be care- 
fully distinguished from radical change in the form and functions 
of our government. Analysis of the Communist Program tends to 
the conclusion that the Communist Program is one of radical change, 
and not of destruction or subversion. Under the caption "Political 
Action" their Manifesto says: 

"The proletarian class struggle Is essentially a political struggle. It is a 
political struggle in the sensé that its objective is political, overthrow of the 
political organizations upon which capital exploitation dépends, and the in- 
troduction of a proletarian state power. The objective is the conquest by the 
prolétariat of the power of the state. 

"Communism does not propose to 'capture' the bourgeoise parliamentary 
state, but to conquer and destroy it. As long as the bourgeoise state prevails, 
the capitalist class can bafHe the will of the prolétariat. 

"In those countries in which hlstorleal development has furnished the op- 

portunlty, the working class has utilized the régime of political democracy 

for its organlzatlon against capitalism. In ail countries where the conditions 

' for a workers' révolution are not yet ripe, the same process will go on. The 

use of parliamentarism, however, is only of secondary importance." 

Unlike the anarchists, they want a state with more, not with less, 
power. They would increase, not decrease, the business functions 
of the state. Their Program seems to me to be one of very radical 
and, from my point of view, impracticable and fantastic changes in 
the scope and purpose of our government, not a program for its 
"overthrow." I doubt whether there is any évidence warranting a 
finding that the Communists believe in or advocate the "overthrow" 
of the government of the United States. 

Opponents of changes in government generally describe those 
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changes as "revolutionary" — as involving "a destruction of our an- 
cestral liberties." The Thirteenth, Fourteenth, Sixteenth, and now the 
Eighteenth Amendments hâve ail been denounced as revolutionary. It 
is a question of degree and of the point of vievv. But our government 
is not yet overthrown. Institutions grounded on liberty and justice 
under law are too well rooted to warrant us in being terrorized by 
criticisms and mooted changes. The whole Communist Party is neg- 
ligible. 

At any rate, if correct in my conclusion that the Communists are 
not engaged in a conspiracy to use force or violence, the petitioners 
ordered deported are ail entitled to be set at liberty. 

[20] The construction of the statute hère adopted does not leave the 
country unprotected f rom any real alien conspirators for the overthrovv 
of our government. 

If proscribed, Communists are proscribed hecause, by advocat- 
ing the gênerai strike as a political weapon, they are engaged in a 
conspiracy to overthrow by force or violence the government of the 
United States. The act of October 16, 1918, so construed, is the 
practical équivalent of "séditions conspiracy," long ago made a crime 
by section 6 of the Criminal Code (Comp. St. § 10170), as follows: 

"Sec. 6. If two or more per.sons iu any stato or torrltory, or in any place 
.subject to the jurisdlction of the United States, conspire to overtlirovv, put 
down, or to destroy by force the government of tlio United States, or to Icvy 
war against them, or to oppose by force the aiitliority tliereof, or by force to 
'ireveiit, hinder, or dclay the exécution of any law of the tJnited States, or by 
force to seize, take, or possess any property of the United States contrary to 
the authority thereof, they suall each be fined not more tlian five tliousand 
dollars, or iniprisoncd not more than six years, or both." 

If the Communist Part}^ is organized for the purpose of overthrow- 
ing the government of the United States by force or violence, it is 
plainly a criminal conspiracy within the purview of this section. Overt 
acts in plenty may be found. Hyde v. United States, 225 U. S. 347, 
32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. AU its mem- 
bers, citizens or aliens, are subject to indictment and criminal trial. 
If there be really on foot in this country a serious conspiracy of this 
kind, it should not be dealt with by the immigration authorities, pro- 
ceeding against aliens alone, the less informed and morally the less 
guilty. Citizens and aliens thus conspiring should ail be haled into 
the criminal courts and there tried for a statutory offense, akin to 
ireason. 

If the Department of Justice is correct in its interprétation and ap- 
plication of the statute of October 16, 1918, to the Communists, it bas 
no occasion to usurp the légal duties of the Department of Labor con- 
cerning aliens ; it bas the power and the duty under section 6, supra, 
to prosecute. 

[21] As this case, as indicated above, is expected to be finally de- 
cided by the court above, which may not sustain the views just ex- 
pressed as to force and violence, it is necessary to refer to one other 
matter bearing upon the basis of the ruHng nf the Secretary of Labor 
against Communists. That matter is the évidence concerning the 
"under-cover informants" or government spies, and their possible re- 
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lation to the origin and form of the Communist documents on which 
the Secretary's ruling is mainly, if not entirely, based. 

In Burke's letter to Kelleher of December 27, supra, is this state- 
ment: 

"If possible, you sliould arrange with your under-cover informants to bave 
meetings of the Communiât l'arty and the Communist Labor Party held on 
the night set. I liave been informed by some of tlie bureau offieers tliat sucli 
arrangements will be made." 

This instruction necessarily implies that the Department of Justice 
then had, in thèse two parties, pretended members having sufïicient 
influence so that they could arrange "to hâve meetings * * * 
held on the night set." It shows that the government spies were 
then active and influential in thèse proscribed parties ; they were not 
mère onlookers. 

Kelleher testifies that the Bureau of Investigation had had the So- 
cialists or "Radicals" under examination for a year or more. In the 
Attorney General's Report for 1919 it ajjpears that a spécial bureau 
to deal with "radical activities" was constituted in August, 1919, The 
Platform and Manifeste of the Communist Party, on which the Sec- 
retary of Labor has based his holding that the party is proscribed by 
the Act of October 16, 1918, were created and adopted at Chicago in 
September, 1919, only four months before this raid. Although by 
the Department of Justice, in its so-called briefs and before me, the 
Communist and the Communist Labor Parties were treated as in- 
distinguishable so far as présent issues are concerned, the Secretary 
of Labor has not so regarded them. He has ruled in the Miller Case 
(set forth in the margin) ^ that the Communist Labor Party is not a 

"5 In re Cari Miller. 

Age H8 ; native and citizen of Gerraany ; arrived at the port of Galves- 
ton, Tex., in October, 1907. 

This is a case arising nnder the provisions of the Act of October 16, 
1018. It is alleged tbat the alion is a member of the Comnnmist Labor Par- 
ty of America, and that the Communist Labor l'arty of America is one 
mère memhership ' in which makes an alien liable to déportation under the 
Act of October 16, 1918. Alien adniits his membershi]) in the Communist 
Labor Party, tbat he ]iays his dues in advance, and that lie is familiar 
with the Manifeste and l'rogram of the party. The question to be deter- 
mined by the Secretary of Labor is. therefore : Does the Communist Labor 
Party come within the purview of the Act of October 16, 1918, making 
aliens who are members of it liable to déportation? 

The language of the act applicable to this case is as foUows : 

"Section 1. * * * aliens who are members of or afflliated with any 
organiKation tliat entertains a belief iu, teaches, or nrtvocates the over- 
throw by force or violence of the government of the United States * * «. 

"Sec. 2. * * * shall, upou the warrant of the Secretary of Labor, 
be taken into custody and deported in the manner provided in the Immigra- 
tion Act of February flfth, nineteen hundred and seventeen." 

In a letter to the Secretary of Labor, dated January 14, 1920, Mr. Swin- 
burne Haie, counsel for the Communist l'arty and later for the Communist 
Ivabor Party, said relative to making arrangements for hearing in the Com- 
munist Party Case: 

■'I bave no doubt that if this procédure is satisfactory I can arrange to 
hâve similar officiais o€ the Communist Labor Party produced for examl- 
265 F.— 5 
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force and violence party within the purview of the Act of October 
16, 1918. His finding to the contrary as to the Communist Party is 
based upon the more extrême and so-called revolutionary utterances 
in its literature. 

The most that can be held is that it does not appear that the gov- 

nation at the same tlme. You may not, however, feel that this is necessa- 
ry, slnce the language of the Communist Labor platform is substantially 
the same and the number of its members arrested is smaller." 

Nevertheless, an examination and comparison of the Communist Party 
platform and Program with that of the Communist Labor Party platform 
and Program discloses some very substantial différences. The Communist 
Party requires Its applicants for membership to sign a eard reading as fol- 
lows: 

"The undersigned, after having read the constitution and Program of 
the Communist Party, déclares his adhérence to the principles and tactics 
of the party and the Communist International, agrées to submit to the dis- 
cipline of the party as stated in Its constitution and pledges himself to en- 
gage actively in its worlc." 

It wlll be observed that the application for membership requires the 
applicant to assert that he has read the constitution and Program of the 
Communist Party, and that he adhères to the principles and tactics of the 
party and the Communist International. 

The Communist Labor Party application for membership is decidedly 
différent. It reads as foUows : 

"I, the undersigned, recognizing the class struggle between the capitalist 
class and the working class and the necessity of the working class organiz- 
ing itself politlcally and industrially for the purpose of establishing Com- 
munist Socialism, hereby apply for membership in the Communist Labor 
Party. I hâve no relations as member or supporter with any other politi- 
cal party. I am opposed to ail political organizations that support the 
présent capitalist profit System, and I am opposed to any form of trading 
or fusing with any such organizations. In ail my actions while a member 
of the Communist Labor Party I agrée to be guided by the constitution and 
platform of that party." 

There is in this application and pledge no intimation that the member 
is required to accept the tactics of the Communist International or the 
tactics of the Communist Labor Party, except in so far as they are express- 
ed in the constitution and platform of that party. Yet it is not the prin- 
ciples advocated, but the tactics proposed to be pursued to seeure their adop- 
tion, which create the deportable condition. 

In order that we may clearly understand the duty devolving upon the 
Department of Labor, it should be pointed out that the récognition of the 
class struggle between the capitalist class and the working class, the ad- 
vocacy of the political and industrial organization of the working class 
to establish Communist Socialism, the déclaration that he has no relations 
as member or supporter with any other political party, or the déclaration 
that he is opposed to political organizations that support the présent capi- 
talist profit System, and to any form of trading or fusing with any such 
organization, does not make an alien deportable under the law. 

The Communist Party asserts that "Communism does not propose to cap- 
ture the bourgeois parliamentary state, but to conquer and destroy it," 
thereby making clear its Intent to use force to attain the end in view. No 
matter how much mass action or économie power in the form of strikes 
may be used as a means of propaganda, it would be impossible to conquer 
and destroy our présent form of government without the use of force, unless 
it is first captured by the parliamentary methods provlded by our Consti- 
tution and laws. 

The Communist Labor Party makes no such définition. On the contrary, 
In part 1, section 2, of the Party and Labor Program, It déclares: "The 
working class must organize and train Itseif for the capture of state power." 

The Communist Party déclares that "participation in parliamentary cam- 
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emment did, through its agents, give f orm and color to the documents 
upon which the Secretary has based his ruling. It îs equally clear 
that no finding can be made that the government did not, through its 
agents, give such form and color, and thus lay a foundation for the 
inference that the Secretary of Labor has drawn against thèse aUens 
because of their alleged membership in the Communist Party. 

It should be recorded that in this trial every possible opportunity 

paîgns ■■' * * is for the purpose of revolutlonary propaKaiidà only." 
The Communist Labor l'arty makes no âeelaration to that effect. 

Because of thèse différences, the conclusion was reached that tlie organi- 
zations would be passed upon separately and each dealt with in accordance 
with its own merits. 

The principal excerpts from the Communist Labor Party platform and 
Program relied upon to show that the organization is one mère membership 
in which makes an alien liable to déportation under the Act of October 10, 
1918, are as follows: 

"l'iatform. 

"1. The Communist Lal)or Party of the United States of America déclares 
itself in full harmony with the revolutlonary working class parties of ail 
countries and stands by the principles stated by tlie Third International 
formed at Moscow." 

"Party and Labor Program. 
"Part I. 

"The Communist Labor Party of America déclares itself in complète 
accordance witli the principles of Communism, as laid down in tlie Mani- 
feste of the Third National formed at Jloscow. 

"2. The working class must organise and train itself for tlie capture of 
State power. This capture means tlic establishment of the new working 
class government machinery, in place of the state machinery of the capi- 
talists." 

"6. The most important means of capturing state power for tlie workers 
is the action of the masses, proceeding from the place wliere the workers 
are gathered together — in the shops and factories. The use of tlie political 
machinery of tlie capitalist state for tliis purpose is only seeondary. 

"7. In those countries in which there is a possibiMty for the workers to 
use this machinery in the class struggle, tliey bave, iii the past, made effec- 
tive use of it as a means of proiiaganda and of défense. In ail countries 
where the conditions for a working class révolution are iiot ripe, the same 
process must go on." 

"Part IL 

"6. Not one of the great teaehers of scientific socialism lias ever said that 
it is possible to achieve the Soeial Révolution by the ballot. 

"7. However, we do not ignore the value of voting, or of electiiig candi- 
dates to public office, so long as tliese are of assistance to the workers in 
their économie struggle. Political campaigns. and the élection of public 
officiais, provide opportunlties for showing up capitalist democracy, educat- 
ing the workers to a realization of their class position, and of demonstrat- 
iiig the iiecessity for the overtlirow of the capitalist System. But it must be 
clearly emphasized (liât the chance of winning even advanced reforms of 
the présent capitalist System at the poils is extremely remote ; and, even if 
it were possible, thèse reforms would not weaken the capitalist System." 

"Part 111. 

"1. In America the capitalist class has never had a feudal aristocracy to 
combat, but has always been free to concentrate its power against the work- 
ing class. This has resulted in the development of the American capitalist 
class wholly eut of proportion to the corresponding development iu other 
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was given the Department of Justice to explain the nature and extenf 
of the activities of its so-called "under-cover informants." Even after 
the évidence was closed it was stated by the court, in chambers, coun- 
sel on both sides being présent, that if Burke desired to appear and 
give évidence on this subject, an application to reopen the case for 
that purpose would be entertained by the court with a favoring mind, 
requiring the petitioners to show good cause why it should not be 

countries. By their absolute control of the agencies of publicity and édu- 
cation, the capltalists hâve galned a control over the poUtical machinery 
which Is impossible to break by resorting to this machinery." 

"5. It is our duty as Communists to help this process, to hasten It, by 
supporting ail efforts of the workers to create a centralized revolutionary 
industrial organization. It is our duty as Communists, who understand 
the elass struggle, to point out to the workers that upon the workers alone 
dépends their own émancipation, and that it is impossible to aecomplish 
this through eapitalist poUtical machinery, but pnly by the exercise of their 
united économie power." 

"Program. 

"1. We favor international alliance of the Communist Labor Party only 
with the Communist groups of other countries those which hâve aiflllated 
with the Communist International. 

"2. We are opposed to association with other groups not commltted to 
the revolutionary class struggle." 

"7. The party shall make the great industrial battles its major eam- 
paigns to show the value of the strike as a political weapon." 

In addition to thèse should be noted the argument by counsel that the 
tactics of the Communist Party in Russia are the methods intended to be 
pursued by the Communist Labor Party of America, and that certain state- 
ments of prominent Communists relative to the objects of the Communist 
I^abor Party should be taken as showing the intent of the party itself. The 
tactics of the Communist Party in Russia can hâve no bearing upon the Com- 
munist Labor Party in the United States except in so far as those tactics 
are accepted or adopted by the Communist Labor Party ; nor can the state- 
ments made by prominent members of the party be accepted as the expres- 
sions of the organization unless the party by Its own action adopts the 
statements. 

The excerpts from the Communist Labor Party platform and Program quot- 
ed above indieate an extremely radical objective, but there is nothing in them 
that discloses an intention to use force or violence or that is incompatible 
with the use of parliamentary machinery to attaln the radical end it has iu 
View. The belief in, teaching, and advocaey of the class struggle, mass 
action, the conquest of political power, the dictatorship of the prolétariat, 
Socialism, Oommunism, the one big union, shop commlttees, shop stewards, 
and other social, industrial, économie, and political changes mentioned in 
the Communist Labor Party platform and Program, however reprehensible 
thèse things may be to the minds of any or ail of our people, do not bring 
the organization within the purview of the act, as long as it does not pro- 
pose to use force or violence to aecomplish the purpose. If the American 
people are left free to discuss and décide the questions representing them- 
selves for considération from day to day, uninfluenced by the threat of 
force or violence, they can be relied upon to protect themselves against any 
false philosophies, wild-eyed révolutions, or dictatorships of any kind. 

The Communist Labor Party of America does not come within the scopi' 
of the Act of October 16, 1918. 

There being no évidence, other than membership in this party, to show 
that Cari Miller cornes within any of the déportation provisions of the law, 
the warrant under which he is held is hereby canceled. 

[Signed] W. B. Wilsgn, Secretary. 
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granted. No such application was made. The court is left to grope 
its way in a field which should hâve been fully iUumined by the gov- 
ernment. 

I cannot adopt the contention that government spies are any more 
trustworthy, or less disposed to make trouble in order to profit there- 
f rom, than are spies in private industry. Except in time of war, when 
a Nathan Haie may be a spy, spies are always necessarily drawn 
from the unwholesome and untrustworthy classes. A right-minded 
man refuses such a job. The evil vvrought by the spy System in in- 
dustry bas, for décades, been incalculable. Until it is eliminated, dé- 
cent human relations cannot exist between employers and employés, 
or even among employés. It destroys trust and confidence; it kills 
human kindliness ; it propagates hâte. 

Compare Hunter's "Violence in the Labor Movement," c. 11, and 
the authorities therefor ref erred to in the appendix, pp. 368, 373 ; also 
"Labor's Challenge to the Social Order," by John Graham Brooks, c. 5. 

Compare, also, May's Constitutional History (American Ed.) p. 
39 et seq., for historical instances of the baneful results of the govern- 
ment spy System in England. 

Now that it appears that government spies constituted in December, 
1919, an active and efficient part of the Communist Party, it may well 
be that the Secretary of Eabor will find it désirable, through his own 
forces, to institute some investigation of the nature and extent of the 
possible activity and influence of thèse spies in giving form and color 
to the documents on which the Secretary based his ruling in the Preis 
Case. 

As the évidence now stands, no important human rights should be 
determined on the basis of documents whose origin and form are 
under such well-grounded suspicion. 

[22] 3. The third contention is that the records on which the Secre- 
tary based his décisions adverse to the aliens are vitiated by lack of due 
process of law. On this issue the aliens ordered deported must be 
divided into two groups : 

If I am wrong in my conclusion, supra, that conscious, avowed, le- 
gally proved or admitted, Communists are not members of an organi- 
zation advocating the overthrow by force or violence of the govern- 
ment of the United States, and if it also be held that the documents 
on which the Secretary of Labor based his holdings are, notwithstand- 
ing the présence in the Communist Party of government spies, to be 
held the duly authorized and declared principles of the party, then in 
the cases of William T. Colyer, Amy Colyer, his wife, Frank Mack, 
and Lew Bouder the pétitions should be denied, the writs discharged, 
and thèse aliens remanded into the custody of the respondent ; for, 
in the cases of thèse four aliens, unlike the rest of the aliens who 
hâve been ordered deported, I am constrained on ail the évidence to 
find that the records of their hearings before the immigration inspec- 
tors are not vitiated by lack of due process of law. 

The Colyers are citizens of Great Britain, and the most compétent 
of the aliens before me to assert and guard their own rights. Both, 
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in striking contrast to the treatment afforded the uneducated, non- 
English-speaking Russians, were afforded treatment approximately 
légal. They were arrested at their home in Wellesley by, or at any 
rate in the présence of, a labor inspecter. While perhaps it does not 
appear affirmatively that they knew their rights, they did not object to 
the search of their premises. They told the officers where their 
books and papers were. I do not think their cases before the in- 
spectors were substantially prejudiced by any unreasonable searches 
and seizures. They refused to answer questions until they had a 
lawyer présent. The évidence does not warrant a finding that the 
Colyers were deprived of any substantial rights accruing under the 
phrase "due process of law" as hitherto apphed to the cases of aliens. 
They are, and f ranlily avow themselves to be, convinced and en- 
thusiastic Communists. They were EngUsh SociaUsts. They are pro- 
foundly and excessively impressed with the defects of présent human 
institutions, and agitating, within what they think are their rights, 
for radical changes in those institutions. 

Frank Mack is also an intelligent Englishman. He knew, and in- 
sisted on, most of the rights of a citizen of Great Britain and of the 
United States. As a resuit, he obtained the rights which I think ma- 
terial to the validity of the record on which the Secretary of Eabor 
has ordered him deported. This is not a finding that he had proper 
or légal treatment. Apparently his room was searched, he was taken 
to Deer Island and held practically incommunicado several days, and 
was not permitted to see people for about four weeks, although fre- 
quently requesting such opportunity. But Mack was admittedly ac- 
tive in the Socialist Party; he was a delegate to the Chicago conven- 
tion, at which the Communist Party was organized ; and on ail the 
évidence I think must be held responsible as an intelligent, conscious, 
and avowed Communist. He cannot set up errors of procédure to 
avoid results of acts to which he himself testifies. Motes v. United 
States, 178 U. S. 458, 20 Sup. Ct. 993, 44 E. Ed. 1150. 

But none of thèse three Eritish citizens is an advocate of force and 
violence as commonly understood. They are propagandists of the 
word, not "of the deed." 

Although Lew Bonder is a very différent sort of person from the 
Colyers and Mack, I think he must be classed with them, as an intelli- 
gent, avowed Communist. He is a Russian who has been some eight 
years in this country. He speaks a very indistinct and muddled Eng- 
lish, almost impossible to understand. But he is a man of considérable 
intelligence, and pretty thoroughly imbued with économie and social 
théories. He thinks he understands Communism. He states that he 
wants to go back to Russia, but does not want to be deported. There 
is some ground for suspecting that he is not entirely unwilling to re- 
turn at government expense. But, on ail the évidence, I do not think 
that a finding that his record is vitiated by lack of due process should 
be made. His case is not free from doubts which the Labor Depart- 
ment might, in its own discrétion, well résolve by some further exam- 
ination of him. But his case must by this court be classed with those 
of the Colyers and Mack. 
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[23] But this contention of lack of due process (fair hearing) must 
be sustained as to the rest of the aliens ordered deported. This in- 
cludes Matchian, Yarnioluk, Harbatuk, Gessewich, Chaika, Honchere- 
off, Musky, Sedar Serachuk, and Lanovoy. 

It is perhaps true that if the records which went to the Secretary 
of Labor could be regarded as accurate, adéquate, and reUable, there 
may be in them some évidence warranting the Secretary's conclusion 
that the aliens are members of the Communist Party. But the diffi- 
culties are that thèse records originated in hearings conducted by the 
inspectors, in an atmosphère and under conditions which I hâve already 
outlined, and which I am constrained to believe prevented the aliens 
from having a fair, légal, due process of law considération of their 
real status. 

Bringing the functions of the court strictly within the limits laid 
down by the authorities cited above, and trying, not the merits of the 
aliens' cases, but the trial of the aliens, I am compelled to hold that 
the Secretary of Labor bas in thèse cases, of necessity, grounded his 
décisions upon records misrepresenting or omitting facts of controUing 
importance. 

I find on ail the évidence that the records in thèse cases are not 
reliable, and that they originated in proceedings which were unfair 
and therefore lacking in due process of law. 

It would not be fruitful now to analyze and state in elaborate détail 
the numerous complications and contradictions in the évidence con- 
cerning thèse aliens, brought out before me and appearing in the rec- 
ords made before the inspectors which are exhibits before me. But 
it is plainly not enough, as argued by the Assistant United States At- 
torney, to find that an alien, particularly a non-English-speaking alien, 
in one part of his testimony, either before the court or before the 
inspecter, appeared to admit membership in the Communist Party, 
assuming that such membership is otherwise held to bring the alien 
within the purview of the Act of October 16, 1918. For illustration: 
The alien Chaika, testifying before the court, through an interpréter, 
was asked on cross-examination : 

"Q. Are you a member of the Communist Varty? A. I am. 
"Q. When did you become a member of the Communist Party? A. In the 
month of September." 

This would seem to be conclusive. But after a considérable further 
cross-examination, Chaika was asked by the Assistant United States 
Attorney : 

"Q. How do you know that you are a member of the Communist Party? A. 
Because a policeman showed me a membership booli in the Communist Party ; 
so I said 'Yes.' 

"Q. Wlien did you first learn that you were a member of the Communist 
Party? A. I didn't Itnow until the iirst meeting. When the policeman showed 
me the membership boolj, he aslied me whether that was my name, and I said 
'Yes.' Then he said it was my book, and said that book was a membership 
book in the Communist Party. 

"Q. Are you referring now to the hearing at Deer Island? A. The one given 
at Lincoln, N. H., at the time of my arrest." 
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This évidence, if true, shows that Chaika never knew until the time 
of his arrest, when called upon to answer the questionnaire, that the 
club that he belonged to in the paper mill plant had been admitted, 
in form at any rate, to affiliation with the Communist party. The 
flat previous admission therefore goes for naught. 

This évidence is typical of the confusion and doubt that arise when 
an attempt is made to sift the truth out of the records made of the 
hearings of thèse bewildered, terrorized, non-English-speaking aliens 
before the inspectors and out of their évidence before the court. 

[24] Assuming for the purposes of the présent point that the 
Secretary's construction and application of the act to the Communist 
Party may be held to be correct, I accord with what I understand 
now to be the view of the Department of Labor, that such member- 
ship must be a real membership in or an actiml affiliation with the 
proscribed organization. I do not think that Congress meant to author- 
ize the expulsion of aliens who pass from one organization into an- 
other, supposing the change to be a mère change of name, and that by 
assenting to membership in the new organization they had not really 
changed their affiliations or political or économie activities. For il- 
lustration : When, at meetings of a local of the Socialist Party, no- 
tice was given that the local had been expelled or had seceded from 
the Socialist Party and would thereafter take the name "Communist," 
and that signatures for membership in the new organization were 
requisite, nothing more appearing, I could not hold that such new 
membership, thus created, brings the new members within the purview 
of the act of Congress. Congress could not hâve intended to authorize 
the wholesale déportation of aliens who, accidentally, artificially, or 
unconsciously, in appearance only, are found to be m.embers of or 
affiliated with an organization of whose platform and purposes they 
hâve no real knowledge. 

This principle covers many — perhaps most — of thèse 9 aliens. 
Apart from the fact that the records in their cases are grounded in un- 
fair hearings and are very unreliable, it is entirely clear that the 
membership or affiliation of most of thèse aliens Vv'as but artificial and 
shadowy. 

A summary of the évidence of a few of them will suffice to illus- 
trate the basis of the gênerai finding that thèse records are grounded 
on proceedings unfair, lacking in due process of law, and unreliable. 

The petitioner Adam Musky tcstified, through an interpréter, that 
he was arrested at 7 o'clock on the morning of the 2d of January at 
his home, 87 Endicott street, Worcester, Mass. Five or six men came 
into the house and began to look through the room, and took every- 
thing they wanted, without asking his perrnission or showing any 
search warrant or warrant for his arrest; that he was taken to the 
police station and kept 24 hours, and afterwards questioned on the 
train. He was taken to Deer Island. He did not understand English, 
and when examined at Deer Island he and the interpréter did not un- 
derstand each other. He spoke Russian, and did not know Lithuanian ; 
that he had no lawyer at the time of the hearing; that after the hear- 
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ing he was told that he might hâve a lawyer. The witness said that 
he joined the Socialist Party, and then went over to the Communist 
Party when ail the others becanie members of the Communist Party. 

"How did you become a member of the Coininuiiist l'arty?" "I dou't know. 
ïlu'y said tlicy cbanged the name, and tliat's ail I know." 

That he was a member of the Socialist Party about 9 months and 
read the nevvspapers ; didn't read the Communist literature ; didn't 
hâve time. AU the différence he understood between the Communist 
and the Socialist Parties was the différence in name ; that he never 
read the Program and the Manifesto of the Communist Party; did 
not remember whether he ever read the Manifesto of the Socialist 
Party or not. Fie never thought that by becoming a member of the 
Communist Party he was obligating himself to advocate or seek the 
overthrow of the government of the United States by force or vio- 
lence ; that he did not believe in overthrowing the government of the 
United States by force or violence. Pie never had any idea that he 
was to participate in a bloody révolution in the United States for the 
purpose of overthrowing the government ; that nobody ever told him 
about such ideas : that he never discussed force, violence, or blood- 
shed with anybody. 

In response to the court's suggestion to find out whether he or any 
of the other Worcester people had any bombs or guns or dynamite, or 
other implements or devices of that nature, the witness said he never 
saw any, never had any, or heard any discussion about getting any 
such things ; that he went to the people's village school in Russia and 
attended evening school in America three evenings in ail ; that he 
reads and writes Russian, but English "very poorly" ; that he works 
in a shoeshop. On cross-examination he said that at the time of his 
arrest he belonged to the Worcester Local Communists and at one 
time was secretary of that local, but not at the time of his arrest. 

Fred Chaika is one of several Russians taken at Lincoln, N. H., a 
little paper mill town in the White Mountains. They had a clubroom 
furnished by the paper company. 

Chaika testified, through an interpréter, that he was arrested in his 
house at 11 o'clock at night by men who came in and began to search 
his room for Red books ; that they arrested him and handcuffed him, 
in spite of his protest that he had had a broken wrist. No warrant 
of search or arrest was shown him. Ile was simply handcuffed, taken 
to the clubroom, where there were about 14 more arrested people, and 
kept there until 6 o'clock in the morning; then, handcuffed in pairs, 
they were taken to the railroad station ; thence to Concord, and kept 
there in jail until Sunday morning; thence to Deer Island. The war- 
rant for his arrest was served on him after he was in jail at Concord. 
The record of his hearing before the inspecter shows that he testified 
that he became a member of the Socialist Party in April, 1919; that 
he did not know whether he transferred to the Communist Party or 
not ; he might hâve read the constitution, but f orgot it. He denied 
being a member of or afhliated with any organization that entertained 
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a belief in the overthrow by violence of the government. He denied 
being opposed to organized government. He was, however, willing 
to be deported, as it appears that he bas a wife and child in Russia. 

Considering the record of his hearing with his évidence before me, 
it is clear that this aUen had no conception of being affiliated with any 
organization committed to the overthrow of the government of the 
United States. 

Koly Honchereoff, arrested in Portsmoutii, N. H., had been in this 
country 8 years, and testified, through an interpréter, that he could 
read and write English a little, but could read and write Russian. He 
testified before the court that he never read or understood the princi- 
ples of either the Sbcialist or the Communist Party. He was a riveter 
in the shipyard at Portsmouth. 

Honchereofï was arrested about 1 1 o'clock at night in his home with 
a lot of others and taken to the police station, where the usual ques- 
tionnaire was presented to him. He testified before the court explic- 
itly that, when asked if he belonged to the Socialist Party, he said, 
"No." Asked if he belonged to the Communist Party, he said, "No." 
When asked if he belonged to some union, "Yes; I belong to a union 
three years." "I said I belong to the union three years ; he put it three 
years in the Communist Party." His questionnaire, made subsequently 
a part of the record of his hearing, indicates that he admitted that he 
became a member of the Communist Party on December 11, 1919, but 
had not a membership card. 

Before the court the witness testified that the interpréter did not 
speak Russian well ; that the inspecter showed him a list of names, 
but he denied that he was a member of the Communist Party, or that 
he told the inspecter that he was a rnember of the Communist Party. 

Anton Harbatuk was another of the Lincoln paper mill workers, 
who was arrested and searched, as were Chaika and Serachuk. A 
membership book of this Russian branch was introduced containing his 
name; aiso a record showing that this Russian club had transferred 
to the Communist Party December 21, 1919. He testified that he did 
not read the Program or constitution of the Communists, but paid 
dues of 60 cents a month; that he joined the Communist Party be- 
cause they were Russians and had been thrown out of the Socialist 
Party. Being asked whether he had joined the Communist Party "be- 
cause the Socialist Party was not radical enough," he replied, "Why, 
I don't know. I don't know what the meaning of the word 'radical' 
is." On this being explained to him, he said: 

"Why, I got notliiiig to do against tlie governmont, and I liave never corne 
to a thouglit against the government of the United States, only my thoughts oî 
the Russian govenunent." 

Before the court he testified that he went to this club. 

"I had no other place to go to, and then I thought I ought to belong to some 
organization." "What did they do at that club?" "They learned how to read 
and Write ; also arlthmetlc. * * * It was a room turnished, belonglng 
to the people who worked in the paper mill." For it they paid "sixty cents 
a month." 
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Sotne of the money was used to huy books to teach the people to 
read English and Russian. 

Sedar Serachuk is another of the Lincoln paper mill employés ar- 
rested under conditions such as Chaika described. When the agent of 
the Department of Justice began to search his room, he said to them : 

"If you want to arrest me, show me your warrant. He showed me his 
flst, and said, 'This is your warrant,' and continued to search the room." 

This alien testified, through an interpréter, that at his hearings bc- 
fore the inspecter he understood with diffkulty; that at this hearing 
they showed him newspapers and membership cards which were not 
his; that he had a membership card in the Socialist Party, but did 
not hâve one in the Communist Party. 

The record of his hearing before Inspecter Ryder shows that he 
testified that he thought the Communist Party and the Socialist Party 
were ail the same ; he had not read the paper called "Communist" ; 
and that when extracts and Manifestoes were read to him he answered 
that "he never heard of it" ; that he did not know anything about their 
being samples of the teachings of the Communist Party. He believed 
in organized government; he did not know that the teachings of the 
Communist Party were against the United States government. 

"I don't lînow what it was. A lot of fëllows used to go, and so did I, I 
was approached to buy bonds, and w"e ail bought bonds;" that he knew he 
"was innocent." 

But a card indicating that he had paid three months dues in the 
Communist Party was apparently held by the inspecter as enough to 
warrant a finding against this alien, and he was ordered deported. 

Frank Matchian, of Norwood, Mass., was born in Lithuania, Russia, 
and came to the United States in 1912. He was arrested on the night 
of the 2d of January, 1920, at a hall in Norwood, and taken to the 
police station, where his pockets were searched. The typical question- 
naire was submitted to him, which he signed; then he was taken to 
Deer Island, where he was kept about 3 months. He was first shown 
a warrant at his hearing at Deer Island, and was never shown a search 
warrant. They took letters and newspapers from his room. He was 
a member of the Socialist Party from January, 1914, and never ap- 
plied for membership in the Communist Party, but said he became a 
member of the Communist Party by the resolutions passed at the 
branch or local ; that he did not see any différence between Socialists 
ând Communists, except the name; that he did not read the Manifeste 
and Program of the Communist Party ; he read some of the literature, 
but did not understand semé parts; that he had no idea that by be- 
coming a member of the Communist Party he was obligating him- 
self to engage in force and violence for the purpose of overthrowing 
the government of the United States ; that he had no guns, ammuni- 
tion, bombs, or ideas about such things ; that he was always against 
the use of force and violence ; that he expected the communistic state 
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would come if the majority of the people want Communism and put 
in the Communist Party. "The Communist Party is a poUtical par- 
ty;" that it "cornes by progress." He never heard any discussion of 
burning, shooting, killing, bombing, or dynamiting; that in tlie So- 
ciaHst local at Norwood were 56 members, mostly speaking Lithuani- 
an, lahorers in the différent mills in Norwood ; had had a Lithuanian 
hall since 1915; many of the men were married. They met in this 
hall for Society and benefit organizations ; that there were six or seven 
Lithuanian organizations around that hall, one of which was the So- 
ciahst Club ; that ail he knew about Communism was that somebody 
said the Socialist Party became Communists and he went along with 
the crowd. 

On cross-examination, he testified that he was the manager of the 
Lithuanian hall ; that the literature received there was taken charge 
of by him and distributed to the members ; that he was an organizer 
for the Socialist Branch in 1918, and still held the position after he 
became a Communist. 

The record of Matchian's hearing before Inspector Ryder indicates 
that he paid his dues in the Socialist Party up to November, 1919, at 
40 cents a month ; that this Socialist Club had received a charter for 
membership in the Communist Party. When his attention was direct- 
ed to some of the denunciations of capitalism in the Communist liter- 
ature, he said that he could not "understand ail that." Weighing fair- 
ly both his évidence before the court and the record made by the in- 
spector of immigration, it is entirely clear that if, and in so far as, he 
was a Communist at ail, it signified to him a mère change of name, 
an automatic shif ting of the old Socialist Club into a Communist Club ; 
that he had no conscious affiliation with any organization supposed by 
him to be committed to any program of force or violence. 

There are no sufficient différences in the cases of the rest of the 9 
now grouped as to warrant detailed statements of the évidence in their 
cases. 

But it should be added that the case of Tehon Lanovoy is close to 
the dividing line. Pie is a Russian who was arrested at Lincoln, N. 
H. He has been a student at Boston University, and had started to 
become a Communist, but had not been actually admitted to the party. 
I hâve had some doubt whether he should not be classed with the 
Colyers, Mack, and Bonder. But on ail the évidence I think that the 
record put before the Secretary of Labor was vitiated by lack of due 
process of law and ought not to be held a légal basis for an order of 
déportation. 

[25] The resuit is that as to thèse 9 aliens it must be held that the 
orders of déportation hitherto made are invalid and that thèse peti- 
tioners are entitled to be discharged f rom the respondent's custody on 
that ground, even if the broader finding and ruling made as to the 
Colyers, Mack, and Bonder are not sustained. But, if the broader 
ruling made as to the Colyers, Mack, and Bonder is not sustained, the 
décision as to thèse 9 should be without préjudice to the right of the 
Department of Labor, on new proceedings and on records legally and 
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properly made, hereafter to issue warrants of déportation for any 
cause, whether now existent or not. In other words: If it be ulti- 
mately determined that membership in the Communist Party, ad- 
mitted or duly proven, on proceedings not unfair or otherwise lack- 
ing in due process of law, brings the aliens within the purview of the 
Act of October 16, 1918, the présent décision against the validity of 
the records of thèse 9 ahens is not to make this question as to them res 
adjudicata. Under the conditions named, ail that is intended now 
to be decided as to thèse 9 ahens is that the hearings had hitherto are 
unfair and the orders based thereon invahd. But the statutory ju- 
risdiction of the Department of Labor, on proceedings properly 
instituted and conducted, to détermine ail questions of fact as to the 
rights of thesé 9 aliens, is not by this décision to be held impaired. 

This disposition of thèse 9 cases is, mutatis mutandis, accordant 
with the décision of the Court of Appeals of this Circuit in United 
States V. Petkos, 214 Fed. 978, 131 C. C. A. 274. It was there held 
that, when error was found vitiating the proceedings in the Depart- 
ment of Labor, the District Court ought not to assume the duties of 
the immigration authorities, "unless no other course can reasonably 
be taken." Accordingly it was ordered that the discharge of the 
aliens on habeas corpus be conditioned upon the immigration au- 
thorities affording such alien a fair hearing on lawful évidence within 
a reasonable time. The principle underlying that décision obviously 
was that the Department of Labor should be left, so far as practicable, 
to the performance of the duties delegated to it by Congress; the 
courts limiting their functions strictly to granting liberty in cases 
where it was illegally restrained. Applying that principle to the 
changed conditions before this court, I think the Department of Labor 
should start its proceedings de novo as against thèse aliens, after a 
proper investigation, unattected by the overzealous agents of any 
other department. The immigration inspectors ought not to be re- 
quired to hear thèse cases under any such circumstances or in any 
such atmosphère as surrounded the previous hearings. I do not think 
they would be qualified to do justice under such circumstances. On 
the other hand, I do not think the records now before this court war- 
rant the court in finding, as facts, that none of thèse aliens were con- 
scious, avowed Communists. 

To repeat, in order to make the point absolutely clear : The finding 
should be and is limited to a finding that they did not hâve, before 
the inspectors, a fair trial of their status. 

[26] It remains to consider the cases of the aliens bailed before the 
end of the proceedings in the Department of Labor. 

Section 20 of the Immigration Law (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 428914k) authorizes the Secretary of Labor in his discré- 
tion to release on bail not less than $500, pending hearing and final dé- 
cision. In thèse cases the gênerai order of the Secretary was for bail 
in the sum of $1,000, unless the local authorities otherwise recom- 
mended. Their recommendations were, under the circumstances, 
naturally, alniost necessarily, équivalent to décisions. I assume that 



78 265 FEDERAL EEPOKTBB 

in the ordinary case the court has no power to interfère with the 
discrétion of the immigration authorities as to granting or refusing 
bail or as to the amount of bail. Some abuse of the power vested 
in them by the statute must be shown in order to warrant an inter- 
férence by the court. I think such abuse was hère shown. 

[27] I regard it as entirely clear on ail the évidence, some parts of 
which hâve been abstracted above, that the situation of thèse aliens 
at Deer Island was, in most essential respects, within the control of 
the Department of Justice ; that the agents of that department were 
improperly interfering with the recommendations of the labor in- 
spectors who were conducting the hearings; that the recommenda- 
tions of thèse inspectors were naturally and properly taken by Acting 
Commissioner Sullivan as of substantial — generally of controlling — 
weight, and that Acting Commissioner Sullivan's recommendations 
were, as already indicated, controlling with the Secretary of Labor 
in Washington. 

There is no évidence warranting a finding that thèse aliens, if 
released on reasonable bail pendente lite, would hâve endangered in 
any way the public safety, or that they would not hâve appeared, 
when required, for further hearing or to answer déportation war- 
rants. There is no reasonable explanation ofifered for fixing bail 
in sums which must hâve been expected to be prohibitive, thus mak- 
ing the provision of the statute and the gênerai order of the Sec- 
retary of Labor of no real effect. The aliens, when bailed by this 
court, had already been held, as though under sentence for crime, for 
3 to 4 months. Some of them were arrested and held for days with- 
out any warrant whatsoever. Some of them had very substantial 
savings, one $1,500, others less sums, deposited in banks or invested 
in government bonds. They are mostly wage-earners of good average 
type — not loafers or agitators. 

[28] Even if the arrests had been lawful and the proceedings had 
been regular throughout, it cannot be the law that an alien shall be 
held, beyond a reasonable time, for trial and détermination of his 
right either to go f ree and earn his living in this country, or to be de- 
ported. The fact that in this instance the government had over- 
loaded . itself by the wholesale arrest of hundreds of aliens, only a 
small fraction of whom was there évidence to hold, and had thus 
caused an untoward delay in the cases of thèse particular aliens, was 
not the fault of thèse aliens. Their rights were, within reasonable 
time, either to be deported or to be allowed their freedom. Their dé- 
tention, under ail the unprecedented and extraordinary circumstances 
of this case, I find and rule was illégal, warranting the issuance of 
the writs. 

In analogy to the proceedings in the Petkos Case, 214 Fed. 978,^ 
131 C. C. A. 274, no final disposition of their rights on the présent 
Jiabéas corpus proceedings can now be made. If, within reasonable 
time, the immigration authorities reach final décisions in thèse cases, 
orders must be made accordjngly; that is, in the cases in which the 
government may order the warrants of arrest canceled, the aliens 
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will be ordered discharged; if, in other cases, the conclusions of the 
Secretary of Labor are that the aliens shall be deported, obviously such 
aliens must either be returned to the respondent or must apply to the 
court, either for a further hearing or for an order for the same kind 
of reUef granted to the 13 aliens above named, against whom déporta- 
tion warrants hâve already issued. 

The principle upon which I hâve proceeded in thèse bail cases is 
closely analogous to that which guided Judge Knox in Weinstein v. 
Uhl, 266 Fed. 929, decided on January 14, 1920, in the District Court 
for the Southern District of New York. I recognize fuUy that, except 
under extraordinary circumstances, the court bas no right to inter- 
fère in behalf of an alien until the proceedings bave been completed 
in the Department of Labor. But I find and rule tliat the extraordi- 
nary circumstances under which thèse aliens were arrested and de- 
tained resulted in an illégal deprivation of their liberty, requiring the 
court to intervene by the writ of habeas corpus without waiting final 
disposition of their cases in the Department of Labor. 

Summary of the Results Reached. 

(1) There is no évidence that the Communist Party is an organiza- 
tion advocating the overthrow of the government of the United 
States by force or violence. Hence ail the petitioners ordered deported 
are entltled to be discharged from the custody of the immigration 
authorities. 

(2) If the first conclusion be not sustained by the court above, 
and if the final holding be that duly proved or admitted Communists 
are obnoxious to the statute, then in the cases of William T. Colyer, 
Amy Colyer, Franlc Mack, and Lew Bonder the pétitions should be 
dismissed, the writs discharged, and the petitioners remanded to the 
custody of the respondent for déportation, unless in the opinion of 
the court above further hearing be requisite to détermine whether 
the "under-cover informants" of the Department of Justice were, in 
any material degree, influential in giving form and color to the doc- 
uments of the Communist Party on which the Secretary of Labor 
based bis conclusion against said aliens. 

(3) Assuming such final décision to be against duly proved or ad- 
mitted Communists, then the records in the cases of ail the aliens 
other than the Colyers, Mack, and Bonder, ordered deported, are, on 
ail the évidence, found to be vitiated by lack of due process of law. 
Thèse aliens are therefore entitled to be discharged from the re- 
spondent's custody, but without préjudice to the right of the Depart- 
ment of Labor on new proceedings hereafter to lind said aliens Com- 
munists and on that ground to déport them. 

(4) The cases of aliens admitted to bail pending final décision by 
the Department of Labor are, after final décision by the Secretary, to 
be disposed of by discharging aliens in whose cases warrants may be 
ordered canceled, and remitting the other aliens to their right either 
to apply for a further hearing to détermine whether they are to be 
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classified with the Colyers, Mack, and Bonder, or with those aliens 
whose records are vitiated by lack of due process. 
Ordered accordingly. 

Addendum. 

Pending décision, the Department of Labor has, in three of the bail 
cases reached conclusions : 

In the case of Ivan T. Hyrnchuk, the conclusion is that he should 
be deported. A considération of the évidence adduced before me and 
of Hymchuk's record, on which the Secretary of Labor has based 
his conclusion, shows that that record is, like those of the nine grouped 
together, supra, vitiated by lack of due process. Hyrnchuk's case is 
therefore grouped with the other nine, sufficiently dealt with above. 

In two other cases, William Chriupko and Samuel Drakewich, the 
décision of the Department of Labor is that the warrants be canceled. 
Orders may accordingly be made, setting thèse aliens at liberty, and 
of course canceling their bail bonds. 
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McGINN V. OREGON-WASHINGTON R. & NAV. CO.* 

(Circuit Court of Appeals, Nintli Circuit. May 18, 1920.) 
No. 3412. 

1. Carriers ©^slTTCS) — Carmack Amendnient makes initial carrier agent for 

others. 

The Carmack Amendment (Comp. St. §§ 8604a. 8604aa) denied to tUe 
Initial carrier the privilège it formerly had to contraet against its liability 
as agent for Connecting carriers, and created an obligation on its part to 
carry to destination an Interstate shipment, though no contraet was en- 
tered into between the parties, so as to render it liable for loss or dam- 
ages occasioned by Connecting carrier. 

2. Carriers <S=>177(4) — Carmark Amendment does not make subséquent car- 

riers agents for eacli other. 

The Carmack Amendment (Comp. St. §§ 8604a, 8604aa) does not make 
a Connecting carrier agent of the initial carrier or of another Connecting 
carrier, or render It liable for loss occasioned by other Connecting carriers, 
for whlch It Is in no way accountable prlmarily. 

8, Carriers ©s»!?? (4) — Under Carmack Amendment, last carrier is liable for 
misdelÎTery under bill of lading requiring notice of misdelivery. 

Where bill of lading issued by Initial carrier, which under the Carmack 
Amendment (Comp. St. §| 8604a, 8604aa) Is the contraet for the entire 
shipment, requires notice of misdelivery to fix liability of any of the car- 
riers, the terminal carrier Is bound by the contraet to deliver the shipment 
in accordance vrith its terms, and Is liable for loss or Injury preventlng 
such delivery, though occasioned on the Unes of the Connecting carrier. 
4. Carriers «S^ISIM, New, \ol. 12 Key-No. Séries — Damages for misdelivery 
rccoverable in action all^ng négligence in shipment. 

An action for damages caused by négligence of one of Connecting car- 
riers can be treated as one for damages against the delivering carrier for 
fallu re to deliver in accordance with the terms of the contraet. 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Action by J. B. McGinn against the Oregon-Washington Railroad 
& Navigation Company. Judgment for défendant notwithstanding 
verdict for plaintiff, and plaintiff brings error. Reversed and re- 
manded with directions to enter judgment for plaintiff on the verdict. 

R. L. Edmiston, of Spokane, Wash., for plaintiff in error. 
A. C. Spencer and J. F. Reilly, both of Portland, Or., and Hamblen 
& Gilbert, of Spokane, Wash., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is an action instituted by 
plaintiff in error against the défendant in error to recover damages 
for loss and injury to certain live stock, namely, 49 head of horses 
and mules, shipped by plaintiff in error from Grand Island, in Ne- 
braska, under a bill of lading issued by the Union Pacific Railway 
Company for transportation over its railway and Connecting lines 
to Spokane, Wash. The Connecting lines were the Oregon Short 

4=sFor other cases see same topic & KEY-NUMBER in al) Key-Numbered DIgest» £ Indexes 
265 F. — 6 «Rehearing denied September 7. 1920. 
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Line Railroad and the défendant in error, the Oregon-Washington 
Railroad & Navigation Company. Référence will hereafter be made 
to the parties as plaintiff and défendant. The live stock contract 
under which the stock was shipped contains the following provisions : 

"Except as otherwise provlded by statute law, the carrier undertakes to 
transport said shipment only over its own Une, and acts only as the agent of 
the shipper with respect to the portion of the route beyond its own line. No 
carrier shall be liable for damages for loss, death, injury, or delay to said 
animais, or any thereof, not caused by it, but nothing contained in this contract 
shall be deemed to exempt the initial carrier in case of a through interstate 
transportation from any liability for loss, death, damage, or injury caused by 
it or any common carrier, railroad, or transportation company to which the 
livestock may be delivered under this contract. * * * 

"The shipper will, at his own risk and expense, load, unload, care for, feed, 
and water the stock until dellvery of same to consignée at destination, and 
wiU furnish, to go with the stock for that purpose, one or more attendants, 
according to the rules of the carrier, and if the shipper fails to furnish such 
attendant, or if the latter neglects to perform sald duties, whatever shall be 
done by the carrier in respect to the handling and care of the stock in 
transit shall be eonsidered as done by it at the request and as the représenta- 
tive of the shipper, and at the risk and expense of the shipper. * * » 

"Unless notice of claim for shrinkage, détention, delay, loss, or death of, or 
damage or injury to, said live stock is presented in writlng to the station agent 
of the carrier at the point of dellvery, or at point of origin, withln 90 days 
from the unloading of said stock at destination, or, in case of failure to make 
delivery, then within 90 days after a reasonable time for delivery has elapsed, 
and such notice be supplemented by shipper within 4 montlis from said date 
of unloading at destination, or,' in case of failure to make delivery, then with- 
in 4 months after a reasonable time for delivery has elapsed, by flling with 
said agent deflnite claims in writing, speclf ying character and amount of claim 
such claim shall be deemed to hâve been waived, and each carrier participat- 
ing in the service performed or called for by this contract shall be discharged 
from liability : Provided, however, that if loss, damage, or injury complained 
of was due to delay or damage caused or contributed to by the carrier, or 
its employés, while being loaded or unloaded, or if damaged in transit by 
carelessness or neglect of the carrier, or its employés, then no notice of claim 
or flling of claim shall be required as a condition précèdent to recovery." 

The évidence tends to show that at Pocatello, in Idaho, a station 
on the line of the Oregon Short Line, the animais were fed hay that 
was musty and moldy, and unfit for such use, and were given water 
to drink which was unwholesome for the purpose, and that by rea- 
son thereof they became sick and emaciated, and that 11 head of them 
died, 4 before delivery to the plaintiff at Walla Wàlla, Wash., and 7 
shortly thereafter. The stock was discovered to be in bad condition 
before reaching Huntington, Or., and one of them died in the stock- 
yards at that place. Fluntington is the eastern terminus of the Ore- 
gon-Washington Railroad & Navigation Company. Because of the 
bad condition of the stock, they were delivered to plaintiff at Walla 
Walla, before reaching their destination. Plaintiff says he "received 
them and paid the freight under protest." 

There was a stipulation between counsel which, among other things, 
recites that the défendant herein "is a part of the Union Pacific 
System of railways." At the head of the live stock contract is found 
this legend : "Union Pacific Railroad Company. Oregon Short Line 
Railroad Company. Oregon-Washington Railroad & Navigation 
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Company;" and a witness, the O.-W. R. & N. Co.'s agent at Walla 
Walla, testified that "the Union Pacific is the parent company; the 
others are subsidiary hnes." 

On a motion for a nonsuit and discharge of the jury, made by de- 
fendant at the conclusion of plaintifif's testimony, the court hmited 
the inquiry thenceforth to whether or not the hay was actually fur- 
nished by the railroad company and respecting its quaUty, and de- 
nied the motion. When both parties had rested, the court submitted 
the cause to the jury under instructions; the parties through their 
counsel having stipulated that the question of sufficiency of the évi- 
dence may be considered by the court upon a motion for judgment not- 
withstanding the verdict, in case the jury returned a verdict in favor of 
the p]aintiff. The jury returned a verdict for the plaintifE in the sura 
of $1,870. On motion of défendant for judgment in its favor notwith- 
standing the verdict, the verdict was set aside by the court, and a 
judgment rendered dismissing the action. 

The controUing question presented for our considération is wheth- 
er the District Court "erred in sustaining the defendant's motion and 
entering a judgment dismissing the complaint non obstante veredicto. 
This dépends upon whether the défendant can be lield liable under 
the live stock contract, in view of what is commonly known as the 
Carmack Amendment. Act Tune 29, 1906, c. 3591, § 7, 34 Stat. at 
Large, 584, 595 (Comp. St. §§■ 8604a, 8604aa). That' amendment re- 
quires the carrier receiving property for transportation from a point 
in one state to a point in another state to issue its receipt or bill of 
lading therefor, and renders it liable to the lawful holder for any 
loss, damage, or injury to such property caused by it or any common 
carrier, railroad, or transportation company to which such property 
may be delivered, or over whose lines it may pass, but préserves to 
the holder of such receipt or bill of lading every remedy or right of 
action which he has under existing law. The section likewise en- 
titles the common carrier issuing the receipt or bill of lading to re- 
cover, from the common carrier, railroad, or transportation com- 
pany on whose line the loss, damage, or injury shall hâve been sus- 
tained, the amount of such loss, damage, or injury as it may be re- 
quired to pay to the owners of such property as may be evidenced 
by any receipt, judgment, or transcript thereof. 

[1] Previous to the Carmack Amendment, the carrier could law- 
fully contract to carry to destination, even tliough the transportation 
were to be over its own and Connecting lines. In such event, it con- 
stituted the Connecting carriers its agents, and thereby rendered itself 
liable for loss or damage occasioned by any of the Connecting carriers, 
for the obvions reason that the principal is liable for the acts of its 
agents. The carrier could, however, by contract, lawfully limit its 
liability to safe carriage over its own line only. In such event, the 
Connecting carriers became the agents of the shipper, and not of the 
initial carrier. The effect of the Carmack Amendment is to deny to 
the carrier this privilège and to render any such contract a nullity. 
On the other hand, the amendment créâtes an obligation on the part 
of the initial carrier to carry safely to destination, where the shipment 
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is interstate, even thouçh no contract is entered into between the 
parties, and renders it liable for loss or damage to the property oc- 
casioned by the Connecting carriers. Such is, in effect, the 'holding of 
the Suprême Court in Atlantic Coast Line v. Riverside Mills, 219 
U.S. 186, 31 Sup. Ct. 164, 55 L. Ed. 167, 31 L. R. A. (N. S.) 7. 
This holding has since been reaffirmed. Missouri, Kans. & Tex. 
Ry. Co. V. Ward, 244 U. S. 383, 37 Sup. Ct. 617, 61 L. Ed. 1213; 
Texas & P. Ry. Co. v. Leatherwood, 250 U. S. 478, 39 Sup. Ct. 517, 
63 L. Ed. 1096. The last clause of section 20 of the act, as amended, 
likewise accords to the initial carrier a remedy against the Connecting 
carrier by whose Unes the loss or damage is occasioned. This sec- 
tion, also, by preserving to the shipper ail remedy and right of ac- 
tion he has under existing law, explicitly sanctions such right and 
remedy. 

[2] It can hardly be asserted with confidence that, previous to 
the Carmack Amendment, one of several Connecting carriers could 
be charged with liability for damages accruing upon the line of an- 
other of such Connecting carriers, which were not occasioned by the 
former. Nor do we under stand that counsel makes any such conten- 
tion hère. The amendment does hot, by any express déclaration, 
purport to give such a right or remedy. While it does impose an 
obligation upon the initial carrier to answer in damages for loss 
occasioned by the successive Connecting carriers, it does not impose 
any such obligation or liability upon a successive carrier for loss oc- 
curring upon the lines of other Connecting carriers, for which it is 
in no way accountable primaril}^ Hudson v. Chicago, St. P., M. 
& O. Ry. Co. (D. C.) 226 Fed. 38. The bill of lading issued by the 
initial carrier, with its accompanying contract, contains the control- 
ling contractual relations of the parties, including the succeeding 
Connecting carriers, and the terms of such relations cannot be varied 
or modified by a new bill of lading issued by any Connecting car- 
rier. Missouri, Kans. & Tex. Ry. Co. v. Ward, supra; Texas & P. 
Ry. Co. V. Leatherwood, supra. 

While the Carmack Amendment does, in efifect, make the Connect- 
ing carriers the agents of the initial carrier, it does not make the 
Connecting carriers the agents of one another. The déclaration of 
the court, in Atlantic Coast Line v. Glenn, 239 U. S. 388, 393, 36 Sup. 
Ct. 154, 155 (60 L. Ed. 344), that "in the nature of things the power 
to constitute an initial carrier the agent of the terminal carrier is 
not différent from the power to make the terminal carrier the agent of 
the initial carrier," is not apposite hère, as the déclaration was made in 
view of a state statute. We find no exercise of any such power by 
the Carmack Amendment as to constitute the Connecting carriers, 
as among themselves, agents of one another, with responsibility for 
loss or damage occasioned by any one of the Connecting lines. 

[3] But it is insisted by counsel that the défendant is liable as 
for failure to deliver the stock in the condition in which it was re- 
ceived for shipment, and is therefore liable for the damages sustained 
by the shipper. The Suprême Court, in Georgia, Fia. & Ala. Ry. 
V. Blish Co., 241 U. S. 190, 196, 36 Sup. Ct. 541, 544 (60 L. Ed. 948). 
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which was an action in trover to recover against the terminal Com- 
pany for a misdelivery, and for the value of a carload of fleur which 
had been damaged while in transit over the lines of the Connecting 
carrier next preceding it, in further construing the Carmack Amend- 
ment, was of the opinion, and so declared, that the statute was com- 
prehensive enough to embrace responsibility for ail losses resulting 
from any failure to discharge a carrier's duty as to any part of the 
agreed transportation, including delivery; and the court goes on 
to say: 

"When it [the initial carrier] inserts in its bill of lading a provision rc- 
quiring reasonnlilo notico of daims 'in case of failure to mako delivery,' tlie 
fair meaning of t'.'.e stipulation is that it iiicludes ail cases of such failure, as 
well those due to misdelivery as tliose dn(> to the l(3ss of the Roods. Kut tlie 
provision in (piestion is not to be eonstrued in one way wlth respect to tlio 
initial carrier and in anotlier with respect to the Connecting or terminal car- 
rier. As vve liave said, tlie latter takes tlie goods imder the bill of lading 
issued hy the initial carrier, and its obligations are measured by its ternis 
(Kansas Southern Ky. v. Cari, supra; Southern Railway v. Prescott, supra) ; 
and if the clause miist he deemed to cover a case of misdelivery when the 
action is hrought against the initial carrier, it niust eo.ually hâve that effect 
in the case of the terminal carrier which in the contemplation of the parties 
was to make the delivery. The clause gave abundant opportunlty for present- 
ing daims, and we regard it as both applicable and valid." 

So that, under the amendnient, the terminal carrier is bound, by 
the bill of lading and the contract of the initial carrier, to deliver 
as the initial carrier is bound, and is liable for any loss or damage to 
the property that has been occasioned through the conduct of the 
carriers while in transit. This leads to the conclusion that the de- 
fendant hère, being a terminal carrier, is liable for the loss and injury 
^ to the stock comprised by the shipment, although occasioned while 
it was in transit over the Oregon Short Line. 

[4] Question is made that the form and theory of action adopted 
by plaintifï admit of no such relief, as it is said not to be for mis- 
delivery, but for damages caused by the négligence of one of the 
Connecting carriers. The form of action has the sanction of the 
court in Georgia, Fia. & Ala. Ry. v. RHsh Co., supra. There the 
action was in trover, but the court was persuaded that it should look 
beyond the technical dénomination of the pleading and treat it as one 
for damages against the delivering carrier. Such is the action hère, 
not only in name, but in substance. 

Having concluded that the défendant is rendered thus liable, it is 
not necessary to discuss the questions ])resented as to whether défend- 
ant was, in efïect, a partner of the initial and succeeding carriers, or is 
otherwise liable because of shipping and other interrelations of the 
several Connecting carriers. Nor is it essential to décide the ques- 
tions arising upon objections and exceptions made and reserved 
during the trial. 

The judgment of the District Court will be reversed, and the cause 
remanded, with directions to enter judgment for the plaintifï upon 
the verdict rendered by the jury. 
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VAN SLYIiB V. HUNTINGTON. 

(Circuit Court of Appeals, Eighth Circuit. March 19, 1920.) 
No. 5405. 

1. Bankruptcy <&=>303(4) — Trustée in suit by him must plead and prove ap- 

pointaient. 

In a suit In equlty, brought by complainaiit as trustée of an estate In 
bankruptcy, It Is essentlal that he allège and prove, if denied, that he Is 
such trustée. 

2. Bankruptcy <Ss=>302 (4) —Allégation of partnership of bankrupts not sus- 

tained. 

In a suit by a trustée, proof that two persous were adjudicated bank- 
rupts at différent times where neither the pétitions nor decrees are in 
évidence, will not sustain an allégation that they were partners. 

3. Bankruptcy "S=>165(2) — Fee retained from recovery by attomey not re- 

coverable as préférence. 

Money retained by an attomey as a fee from a fund recovered by him 
for his client, and on which he had a lien for his services, does not consti- 
tute a preferentlal payment, recoverable by the trustée on the subséquent 
bankruptcy of the client. 

4. Bankruptcy ®=>314(1) — Estate not liable for debts of another fraudulently 

in posse»ision of property. 

The estate of a bankrupt, who was defrauded of a stock of merchandise 
by another, but afterward recovered it by suit, cannot be held liable for 
debts contracted by such other while conducting the business in his own 
name. 

Appeal from the District Court of the United States for the District 
of South Dakota; James D. ElHott, Judge. 

Suit by Fred G. Huntington, as trustée in bankruptcy, against L. T. 
Van Slyke. Decree for complainant, and défendant appeals. Re- 
versed. 

L. T. Van Slyke, of Aberdeen, S. D. (R. W. Parliman, Sr., R. W. 
Parliman, Jr., and James C. Parliman, ail of Sioux Falls, S. D., on 
the brief), for appellant. 

A. E. Boyesen, of St. Paul, Mmn., H. H. Flor, of New Ulm, Minn., 
and Fred G. Huntington, of Aberdeen, S. D., for appellee. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

SANBDRN, Circuit Judge. This is an appeal by L. T. Van Slyke, 
the défendant below, from a decree of the District Court rendered 
November 26, 1918, that the complainant in that court, Fred G. 
Huntington, as alleged trustée of Amanda Heggeseth and Egil T. 
Haugsjaà, copartners doing business under the name of E. T. Haugs- 
jaa, and as individuals, recover of him $909.09 and interest thereon 
from Gctober 2, 1917. The parties will be styled complainant and 
défendant, as they were in the District Court. The complainant 
elected to bring this case, both parties tried it as a suit in equity with- 
out objection that the complainant had an adéquate remedy at law, and 
the défendant has brought it to this court by an appeal. An appeal 
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from a final decree for the complainant in equity invokes a trial of the 
case de novo in the appellate court on the record there presented, and 
the main issue the appeal présents is : Did the complainant establish 
by adéquate proof the alleged facts requisite to entitle him to his 
recovery? The pleadings and the évidence in the record brought to 
this court and the arguments and briefs of counsel hâve been read 
and deliberately considered, but they hâve failed to disclose any 
substantial proof of alleged facts indispensable to the maintenance 
of the decree below. 

[1J In the first place, the complainant alleged in his complaint that 
in an involuntary proceeding in bankruptcy against Amanda Heg- 
geseth and E. T. Haugsjaa, as copartners as E. T. Haugsjaa, and as 
individuals, they were adjudged bankrupt, that thereafter F. G. 
Huntington was appointed trustée in bankruptcy of the assets of said 
bankrupts, and that the $909.09, for which the complainant obtained 
his decree, was money which belonged to the bankrupts, or one of 
them, and which within four months before the pétition in bankrupt- 
cy was filed the défendant received as an intended and actual préfér- 
ence over other creditors of the same class to which he belonged. The 
défendant denied in his answer every averment of the complaint not 
expressly admitted, and he did not admit, and there is no évidence or 
proof in the record, that the plaintiiï was ever appointed or elected 
a trustée in bankruptcy of any of the assets of any of the alleged 
bankrupts, and the absence of both admission and proof of that 
alleged fact is fatal to the decree for the recovery of the $909.09 from 
the défendant. The plaintifï was entitled to no such recovery, unless 
he was the trustée of the assets of one or both of the bankrupts, who 
Qwned the $909.09 the défendant received. 

[2] If, however, there had been substantial évidence that the com- 
plainant was appointed or elected a trustée in bankruptcy of the 
assets of some bankrupt, the record in this case would not sustain the 
decree in his favor. The plaintiff alleged that Mrs. Heggeseth and 
Haugsjaa were partners, and the défendant denied it. He alleged 
that they were bankrupts as partners and as individuals. He did 
not prove thèse allégations. There was no substantial proof of the 
partnership alleged, and upon the question of the adjudication the 
record fails to show that either of the alleged partners was such at 
the respective times when the claims of the alleged creditors arose. 
There is a récital in the record that the plaintiff offered in évidence 
the pétition for adjudication and the filing marked thereon, an order 
of adjudication of E. T. Haugsjaa made pursuant to the decree dated 
November 1, 1916, and an order dated May 4, 1917, adjudicating 
Mrs. Heggeseth bankrupt; but neither of the orders nor the pétition 
is in the record in this court, so that it cannot learn therefrom against 
whom the pétition was filed, what its averments were, whether either 
of the orders adjudicated any partnership or members of a partner- 
ship bankrupt, or any other matter relative to the partnership, which 
possibly the pétition or the order may bave evidenced. 

The complainant alleged that for some time prior to July 1, 1916, 
Amanda Heggeseth and Egil T. Haugsjaa were copartners under 
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the firm name of E. T. Haugsjaa, conducting a retail merchandise 
business, and that in the course of that business they had incurred 
an indebtedness to merchandise creditors for about $6,000. The 
défendant denied that there ever was any such partnership, or that 
Mrs. Heggeseth was ever indebted to any such creditors. The évi- 
dence in the record in this case conclusively estabhshed thèse facts. 
In the early part of the year 1914 Mrs. Heggeseth was Mrs. Aman- 
da Branch, a widow who subsequently by marriage became Mrs. 
Heggeseth. She was a Norwegian, who could not read, write or 
speak the Enghsh language. Some time in 1914 before March 4th, 
Haugsjaa persuaded her to exchange an interest in land which she 
had obtained from her former husband for a stock of merchandise 
in Bristol, N. D. Then by fraud, and by misrepresentations of 
the nature and effect of the paper he caused her to sign, he obtain- 
ed from her, without any considération, on March 4, 1914, a bill 
of sale to himself of an undivided one-half of her stock of goods 
and business, and proceeded to conduct a retail business with it 
under the name of the Branch Mercantile Company until Septem- 
ber, 1914. In that month he obtained from her, without any con- 
sidération, by a like fraud and misrepresentation, a bill of sale to 
himself of the other lialf of the stock of merchandise and business. 
He then removed from that stock and business the name "The Branch 
Mercantile Company," ran the business thereafter under his own 
name, E. T. Haugsjaa, and under that name incurred ail the claims 
of the alleged mercantile creditors referred to in thèse proceedings. 
This record contains no évidence that any of the creditors referred 
to has or had at the time of the alleged adjudications any claim for 
any indebtedness incurred prior to October, 1915, or that any of 
thèse alleged creditors ever gave crédit for any portion of their 
claims in reliance upon the responsibility of Mrs. Branch, or that 
she ever shared in the profits or loss, or participated in the manage- 
ment or control, of the business which Haugsjaa ran in his own name 
from September, 1914, until the stock of merchandise was taken 
from him by the receiver appointed in the case of Branch v. Haugsjaa, 
in March, 1916. 

The défendant Van Slyke and C. A. Sasse were and are attorneys 
at law in South Dakota. For Mrs. Branch, in the early part of the 
year 1916, with great difficulty and much labor, on account of her 
inability to speak, read, or write the English language, and her igno- 
rance of her rights and acts, they searched out the facts about her 
loss of her property to Haugsjaa, and in March, 1916, brought a 
suit in the circuit court of Day county, S. D., for her against Haugs- 
jaa to recover the stock of merchandise, to avoid the bills of sale 
for Haugsjaa's fraud, for the immédiate appointment of a receiver of 
the merchandise, for its sale, and for the payment of the proceeds 
to Mrs. Branch. Haugsjaa appeared and answered the complaint in 
that suit, and contested every claim of the plaintiff. The state court 
appointed a receiver, who seized the stock of merchandise in March, 
1916, and under the orders of that court conducted the retail busi- 
ness with it until July, 1916. That case was tried, and the state 
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court rendered a decree in favor of Mrs. Branch for the relief she 
prayed. It adjudged and ordered that the stock of merchandise be 
sold by the receiver, that the proceeds be appHed to the payment 
of the expenses of the receivership, including the payment of the 
$500 to the défendant for his services as attorney for the receiv- 
er, and that the balance remaining, which that court found to be 
$1,409.09, be paid over by the receiver to Mrs. Branch, or to lier 
attorneys. The facts regarding the fraud of Haugsjaa and the de- 
cree and orders of the state court are evidenced by copies of the 
latter, which constitute a part of the record in the case before this 
court. In August, 1916, pursuant to the orders of the state court, 
its receiver paid over the $1,409.09 to the défendant as one of the 
attorneys for Mrs. Branch, and he paid $.500 of it to Mrs. Branch, 
and retained and claimed the $909.09, for the recovery of which the 
decree bclow was rendered, as compensation for the professional 
services and expenses of himself and Mr. Sasse, which he testified 
had not been paid, in bringing and maintaining the suit of Mrs. 
Branch against Haugsjaa, and recovering for her the stock of mer- 
chandise and its proceeds. 

[3] The defendant's claim to this money is based on that compelling 
equity, which chancery courts hâve uniformly respected and enforced, 
of an attorney who searches out and recovers a fund for his client 
to be compensated for liis services out of that fund, before his client 
or any of those claiming under him receive any of it, and also upon 
section 702 of the Political Code of South Dakota, which provides 
that— 

"An attorney lia.s a lipii for a Ki'ueral balance of compensation in and for 
oacli case upon: (1) Any papers," etc. "» » * (2) Money in his hands 
belouging to lii.s client in the case." 

The court below failed to fmd or adjudge the amount of compensa- 
tion to which the défendant and Mr. Sasse were entitled, but without 
doing so ordered the défendant to pay over to the alleged trustée the 
$909.09, and also ordered that the défendant might présent his claim 
for compensation to the référée. 

[4j The plaintiff contends tiiat, if this $909.09 was the property of 
Mrs. Il.eggeseth, he is entitled to rccover it as her property on the 
alleged adjudications of bankruptcy based on the alleged pétition 
for adjudication which he allèges was filed on October 6, 1916, by 
three mercantile creditors of H. T. Haugsjaa, whose claims arose, so 
far as the record shows, while llangs'aa was carrying on the mer- 
cantile business in his own name with the stock of which he had 
defrauded Mrs. Branch. liut the creditors of Haugsjaa, after he 
had defrauded Mrs. Branch of the stock, were not her creditors. 
If A. defrauds B. of his horse, by inducing him to believe a bill of 
sale thereof , which B. signs, is a mère permit to use the horse, and A. 
then buys hay and oats on crédit to feed him, and B. subsequently 
recovers the horse by the judgment of a court, because of the fraud 
of A., B. is not liable to the creditors of A., who trusted the latter for 
the feed of the horse ; nor is Mrs. Heggeseth liable to thèse mercantile 
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creditors of Haugsjaa for the claims for which they gave him crédit 
while he was conducting a retail business by the use of the stock 
of which he had defrauded Mrs. Heggeseth. 

Moreover, the equity of Mrs. Branch in this stock of merchan- 
dise, and of Van Slyke and Sasse, her attorneys in bringing the suit, 
in that stock and in the proceeds thereof for their compensation 
for services in recovering it, arose and vested in them in March, 
1916, more than five months before the alleged filing of the pétition 
in bankruptcy, when they commenced the suit for her in the state 
court, secured the appointment of the receiver in that court, and 
through him took possession of the stock of goods, and those equities, 
thus initiated, are far superior to those of any of the mercantile credi- 
tors of E. T. Haugsjaa while he was conducting his business after he 
had defrauded Mrs. Branch of her property. 

And hère, also, is the answer to the contention of the plaintifif that 
the payment of the $909.09 to the défendant within four months of 
the alleged filing of the pétition in bankruptcy constituted, was in- 
tended to constitute, or effected a préférence of the défendant over 
other creditors of the same class. Thèse mercantile creditors of 
Haugsjaa, as we hâve seen, were not creditors of Mrs. Heggeseth, 
and, if they had been, they could not hâve been of the same class as 
were Van Slyke and Sasse, because the latter would hâve had, as 
they did hâve, their existing équitable tight ever after they brought 
Mrs. Branch's suit in March, 1916, to receive compensation for their 
professional services in bringing and maintaining that suit out of 
the amount which they should recover therein before either Mrs. 
l^ranch or any of her creditors were entitled to share therein. Their 
equity arose when the suit was commenced and the possession of 
the property taken by the receiver more than four months before 
the alleged pétition was filed, and it continued superior to that of Mrs. 
Branch or any of her creditors until the proceeds of that suit were rea- 
lized, and will continue until that compensation is adjudged paid out 
of the fund their services earned. There was no évidence in this 
case of any intent on the part of Mrs. Branch or the défendant Van 
Slyke to hinder, delay, or defraud any creditors of any one. The 
money was the just équitable proceeds of a suit in equity received 
by the défendant in the discharge of his duty as the attorney for his 
client from a receiver of the state court, which had jurisdiction of the 
case and of the parties, and under the évidence in this case his equity 
is superior to that of any other parties in or represented in the suit 
in li.and. 

The claim of the défendant that the court below had no juris- 
diction of this suit under sections 60b, 67e, or 70e of the Bankruptcy 
Law of 1898, 30 Stat. 562, as amended by the Act of February 5, 
1903, 32 Stat. 799, and by the Act of June 25, 1910, 36 Stat. 842, 9 U. 
S. Comp. Stat. 1916, pp. 11538, 11539, 11638, 11720, §§ 9644, 9651, 
9654, because the défendant did not consent to the suit in the court 
below, has not been discussed, because before the défendant raised 
that objection he had applied to that court for and had ohtained an 
order granting him permission to file and had filed his answer out 
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of time, and had made and submitted to that court other motions 
whereby he had estopped himself from denying that he had thereby 
consented to the prosecution of this suit in that court, 

Let the decree below be reversed, and let the case be remanded to 
ihe court below, with directions to dismiss the complaint. 



WOOTTON LAND & FUEL CO. et al. v. OWNBEÏ. 
OWNBEY V. MORGAN et al. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1920.) 

Nos. 5265, 52G6. 

1. Corporations <S='42,5(3) — Stockhoklers Iield estopped by individual agree- 
ment to deny validity of assent of corporation to contract. 

While stocklioldcrs of a corporation cannot bind it by any action taken 
by tliem Individually, where the owners of tlie entire stock of a corpoïa- 
tion made an agreement for settlemeut of cross-accounts between tlie 
corporation and one of them, and for payment for future services to be 
rendered by liim to the corporation, and he aeted in reliance on such con- 
tract, the other stockholders are estopped to deny tlie validity of the 
assent of the corporation to the contract. 
3. Equity <S=>196 — Cross-bill unnecessary to recovery by défendant in suit for 
accounting. 

In a suit for an accounting, no cross-blU by défendant is necessary, In 
order that he may recover any balance In hls favor. 

3. Appeal and error ©='1023(3) — Findings of fact by master and trial court 

not reviewablc. 

A fiuding of fact on conflicting évidence, in whlch a master and the 
trial court bave concurred, should not be reversed by an appellate court. 

4. Accoiuit stated 'St=>l — Must show balance due and from wliom. 

It is of the essence of an account stated that it be shown that there is 
a balance due, the amount of that balance, and from whom it is due. 

5. Account stated '©='19 (3) — Evidence too indeflnite to establish. 

A resolution of the stockholders of a corporation approving a report of 
the manager cannot operate as statlng the account between the manager 
and the corporation, and precluding a further accounting, where the re- 
port is not in évidence and In the absence of proof of its contents. 
,6. Account <§=>18 — On accounting by fiduciary, he bas burden of showing per- 
formance of trust. 

When the défendant is an accounting party, and occuples a fiduciary re- 
lation toward plaintlfC because of money or property intrusted to him, 
the burden is on him to show tliat he bas performed his trust and the 
manner of its performance ; and iji making proof of crédits claimed by 
him he should présent an itemized statement showing détails of ex- 
penditures, with the vouchers, receipts, and memoranda supportiug his 
clalms. This duty to account is not fullilled by a mère gênerai statement 
that the money was expended for plaintiffi's benellt or business, or by a 
gênerai déniai that any of plalntift"s money was taken for the Personal 
use of défendant. 

7. Courts <S=493(3) — Procceding in fédéral court held not to bar proceeding 
in State court. 

A suit by executors and others on behalf of ail the stockholders of a 
corporation for an accounting between défendant and the coriwration held 
not to interfère with the jurisdictlon of a state court over a suit by such 
executors against the same défendant on a Personal obligation of défend- 
ant to their décèdent, in which defendant's stock was attached. 
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Appeal from the District Court of the United States for the Dis- 
trict of Colorado; John A. Riner, Judge. 

Suit by the Wootton Land & Fuel Company and others against J. A. 
Ownbey. Cross-appeals from decree. Remanded, with directions. 

Thèse cases présent an appeal and a cross-appeal from a Jecree in a suit 
for an accounting. It was brouglit by tlie liolders of a majority of tlie capital 
stock of the Wootton Land & Fuel Company, a corporation (hereafter called 
the Wootton Company), and for the beuefit of that compauy and of ail its 
stockholders, and its main ohject was to secure an accounting from the défend- 
ant, J. A. Ownbey, as one of its oliicers, of corporate property and money re- 
oeived by him. ïhe Wootton Company was incorpora ted in 1903 under the 
laws of Delaware. The company acquired a large amount of land in Colorado 
and New Mexico, operated extensive coal mines situated on this land, and 
owned and manugod coal tipples, power house, and other shops and buildings 
connected with its mining opérations. It had a large number of houses. In 
which miners lived as its tenants. It operated a gênerai merchandise store. 
It also operated a ranch of over 10,000 acres, upon which it kept live stock. 
The laws of Delaware provided that the business of every corporation should 
be managed by a board of not less tban 3 nor more than 13 directors. Rev. 
Code of Delaware 191.5, § 1923. The articles of incorporation of the Wootton 
Company provided that its affairs should be managed by a board of 5 directors. 
who could adopt by-laws for the management of the company's business. The 
capital stock of the company was divided iiito 100,000 shares. At its organi- 
zation this stock was owned as follows : .T. P. Morgan, 41,()(j7 shares ; Ogaen 
Mills, 16,S67 shares; B. P. Cheney, 8,333 shares, and J. A. Ownbey, 33,321 
shares. The remaining 12 shares then and ever since stood in the names of 
four other persons, for the purpose of qualifying them to act as directors ; 
but the real ownership was in some of the principal stockholders named or in 
their successors in interest. The 5 directors at ail times hâve been the 4 per- 
sons holding such qualifying shares and Mr. Ownbey. Mr. Mills sold his stock 
early in 1909 to Morgan and Cheney. 

The président oi the corporation, from its organization until February 27, 
1908, was William C. Prime, and thereafter was Thomas W. Joyce. Mr. 
Ownbey has been vice président and treasurer since the company's organisa- 
tion, and after February 27, 1908, was authorized to generally direct the opér- 
ations of the company and to supervise and manage its affairs and employés. 
Mr. Ownbey resided in Colorado, and most of the time resided on the com- 
pany's land, and was the active manager of the company's physical property 
there, and directed its business opérations. Mr. Cheney was a visitor for a 
very short time at the company's property on several occasions, but Mr. Mor- 
gan never saw the property. Neither Mr. Morgan nor Mr. Cheney were ever 
directors or offieers of the corporation. The directors of the corporation held 
meetings from time to time, and minutes were kept of their action. Such 
meetings were held on October 7, 1906, on February 16 and March 5, 1907, on 
February 10 and February 27, 190<8, and on March 28, 1910. 

Under the issues formed hy the pleadings, the propriety of an accounting 
was not dlsputed, and a rnaster was appointed by the court for that purpose, 
and his report was confirmed by tlie court, over the exceptions of both parties, 
and each has presented au appeal to this court. 

One of the ehief questions in the case is the effect that is to be given to 
conversations between Mr. Morgan, Mr. Cheney, and Mr. Ownbey, in New 
York, in 1909, in which Mr. Ownbey clalms that agreements were made, bind- 
ing on the Wootton Company, (1) that in considération of some proposed slight 
changes in the amount of capital stock held by thèse 3 stockholders, and be- 
cause of a proposed transfer to the company of some property, theretofore held 
for it in trust by Mr. Ownbey, it was agreed between thèse 3 stockholdei-s 
that ail claims between the company and thèse stockholders should there- 
after be extinguished, and that tliis agreement was carried into effect at a 
meeting of the stockholders on Aprll 16, 1910, when Mr. Ownbey presented a 
full report of his transactions with the company and it was approved ,• (2) 
that Mr. Ownbey was to hâve a salary from the Wootton Company of ."f 1,000 
par month, and also to hâve his living expenses, not to exeeed $500 per month. 
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A spécial défense in Ownbey's answer set fortli bis elaiin tliat lie liail fully 
aecounted for his transactions before April 10, 1910. as follovvs: "Avers that 
on April 16, 1910, ail of the acts and doin^s of this défendant, and ail trans- 
actions by him had in tlie premises for and on belialf of .said conipany, were 
duly and fully presented to the stockbolders of said company at a meetinsî 
thereof held on said day at the town of Wootton, Colo., and at whioh ail the 
stock of said company was represented and voting, and that ail of his said 
acts and doings theretofore so had, donc, and performed by him, for and on 
behalf of said company and said stockliolders, were then and there fully rati- 
fied and confirmed, and in ail respects approved thereby." 

Because of the issue presented by this spécial défense, the case was first 
referred to a spécial master, to hear testimony and to report whether, on 
April 16, 1910, the accounts between the Wootton Company and Ownbey "were 
settled and adjusted, and, if so settled and adjusted, what balance of account, 
if any, existed and was (ixed as the re.sult of said settlement and adjustment, 
and against which of said parties." Tlie master was also direeted to report 
whether any such acconnting or settlement was valid, ao as to preclude any 
further accounting, and he was direeted not to proceed with the accovmting nn- 
til after the court had disposed of this issue. After the hearing on this issue 
the master reported that Morgan, Cheney, and Ownbey were the only person» 
benefieially Interested in the ownership of the capital stock of the Wootton 
Company on December 15, 16, and 17, 190!), and that then thèse three persons 
met lu New York and agreed among thoni.selves for tlie conveyance to the 
company of certain property, and that ail claims betw(>en thèse three stock- 
bolders, and between the company and each of them, should be settled and 
adjusted, and the stock of the Wootton Company should be redistributed, and 
that a meeting of the company should thereafter be held to carry this agree- 
ment into effect. The master further found that on April 16, 1910. ail of the 
stockbolders were présent or represented by proxics at a meeting of the stock- 
bolders at Wootton, Colo., that Ownbey then presented a report showing ail 
of his transactions wlth the company, and the moiieys received and paid out 
by him on its behalf, and that this report was examinod and found correct, and 
by unanimous vote it was approved. He reported that no testimony had been 
offered to show what balance of account was shown by the report, and that 
he could not détermine what balance, if any, existed, nor against which of the 
parties. He found that the property referred to was at that meeting conveyed 
to the Wootton Company and the stock redistributed. The master reported as 
his conclusion that the stockbolders were therefore preeluded from having an 
accounting for transactions prior to April 16, 1910. The court approved of 
this report, over ob.iections of appelants, and ordered tlie accounting to pro- 
ceed of transactions after April 16, 1910. After a prolongcd hearing the 
master stated an account, and exceptions of both parties thereto were over- 
ruled, and the master's linal report was approved, and judgment was rondered 
in favor of Ownbey for .S.")3,2S0.67 against the Wootton Company. 

Tyson S. Dines and Pierpont Fuller, both of Denver, Colo. (Henry 
T. Rogers, Daniel B. Ellis, Lewis B. Johnson, and George A. H. 
Fraser, ail of Denver, Colo., on the brief), for Wootton Land & Fuel 
Ce. and others and Morgan and others. 

Harry S. Silverstein and Henry E. Lutz, both of Denver, Colo. 
(Herbert S. Hadley, of Boulder, Colo., on the brief), for Ownbey. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge (after .stating the facts as above). [1] 
The spécial master allowed to Ownbey a sum of salary and his living 
expenses. This was based upon testimony by Ownbey and Cheney 
as to the alleged agreement between Morgan, Cheney, and Ownbey, at 
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Morgaii's library in New York City, in December, 1909, whereby it 
is claimed Ownbey was to receive this allowance. The finding of the 
master that Ownbey was not required to account to the company for 
his transactions occurring before April 16, 1910, was also partly 
based upon this conversation and agreements claimed to hâve been 
made at that time. By proper exceptions the question is presented, 
upon such facts, whether those who are not directors or officers of a 
corporation, but are the oWners and holders of almost ail of the capital 
stock and are the bénéficiai owners of the remaining shares, which 
stand in the names of nominal owners, may bind the corporation by a 
contract between themselves whereby a debt in favor of the corpo- 
ration is to be extinguished, and an obligation of the corporation in 
favor of one of them imposed, when the articles of incorporation 
place the management of the company's afïairs in the hands of its 
board of directors. The further question is also presented whether 
such stockholders, assuming to contract on behalf of the corporation, 
are estopped from denying such an agreement to be the agreement of 
the corporation, if the obligée has acted upon the faith of this agree- 
ment as an act of the corporation. The gênerai rule as to contracts 
and conveyances on behalf of the corporation was stated by Chief 
Justice Shaw in Smith v. Hurd, 12 Metc. (Mass.) 371, 385 (46 Am. 
Dec. 690), as follows : 

"The individual membeis of the corporation, whether they should ail join, 
or eaeh act severally, hâve iio riglit or power to Intermeddle with the property 
or concerns of the haiik, or call any offlcer, agent, or servant to account, or 
diseharge them from any liabiUty. Should ail the stockholders join in a power 
of attorney to any one, he could not take possession of any real or Personal 
estate, any security or chose in action, could not collect a debt, or discharge a 
claim, or release damage arising from any default, simply because they are 
not the légal owners of the property, and damage done to such property is 
not an injury to them. Their rights and tlieir powers are limited and well- 
deflned." 

And this rule has often been followed. Humphreys v. McKissock, 
140 U. S. 304, 312, 11 Sup. Ct. 779, 35 L. Ed. 473 ; De La Vergne Co. 
v. German Savings Inst., 175 U. S. 40, 53, 54, 20 Sup. Ct. 20, 44 L. 
Ed. 65; Sellers v. Gréer, 172 111. 549, 50 N. E. 246, 40 L. R. A. 
589; Puritan Coal Mining Co. v. Pennsvlvania R. Co., 237 Pa. 420, 
85 Atl. 426, 432, Ann. Cas. 1914B, 37; 2 Cook on Corps. (7th Ed.) 
§ 709. See, also, First Nat. Bank of Memphis, Tenn., v. Towner, 239 
Fed. 433, 440, 152 C. C. A. 311; Woodruff v. Shimer, 174 Fed. 
584, 586, 98 C. C. A. 430 ; Denver Engineering Works Co. v. Elkins 
(C. C.) 179 Fed. 922. 

But the principle of équitable estoppel is frequently applied to deny 
a. défense that might otherwise hâve prevailed. Nothing is better 
settled than that one, who, by his acts or représentations, or by his 
silence when he ought to speak ont, intentionally or through culpable 
négligence, induces another to believe certain facts to exist, and the 
latter rightfully acts on such belief, so that he would be prejudiced, 
if the former is permitted to deny the existence of such facts, is 
thereby conclusively estopped from making such déniai. Dickerson 
v. Colgrove, 100 U. S. 578, 580, 25 L. Ed. 618; Union Pacific Ry. 



WOOTTON LAND & FUEL CO. V. OWNBEY 95 

(265 F.) 

Co. V. United States, 67 Fed. 975, 979, 15 C. C. A. 123 ; Canadian 
Northern Ry. Co. v. Northern Miss. Ry. Co., 209 Fed. 758, 126 C. 
C. A. 482; 2 Pom. Eq. Jur. § 805. 

In this case Morgan and Cheney, stockholders, but assuming ta 
act for the corporation, are said to hâve made a contract for the 
benefit of the corporation with Ownbey, the owner of the remainder 
of its stock, and Ownbey, claiming to hâve rehed upon those agree- 
ments, allèges he has executed his part of the agreement. If the con- 
tracting stockholders permitted Ownbey to render services and ex- 
pend moneys, and to act in accordance with such a contract, they 
may not be heard, in a suit brought for the benefit of themselves,, 
as the only other owners of stock, to deny the validity of the assent 
of the corporation. Colorado Springs Co. v. American Pub. Co., 
97 Fed. 843, 853, 38 C. C. A. 433 ; United States v. Milwaukee Re- 
frigerator Transit Co. (C. C.) 142 Fed. 247, 255; Breslin v. Fries- 
Breslin Co., 70 N. J. Law, 274, 282, 58 Atl. 313; In re Newman,. 
[1895] L. R., 1 Ch. Div. 674, 686; Ebelhar v. Nave (Ky.) 119 S. W. 
1176; First Nat. Bank v. Winchester, 119 Ala. 168, 24 South. 351, 
72 Am. St. Rep. 904; Bundy v. Iron Co., 38 Ohio St. 300-311, 312; 
Brown v. De Young, 167 111. 549, 555, 47 N. E. 863. 

[2] In Ownbey's answer he set forth a counterclaim alleging an 
employment as manager by the company, the performance of the 
services, and that they were reasonably worth $1,000 per month. Ap- 
pelants assert that proof of an express contract for payment of that 
amount for such services was inadmissible under the plea of quantum 
meruit. Appellants, in their replication to this answer, alleged the non- 
existence of any contract, express or implied, between the company 
and Ownbey, relating to compensation for his services. In an action 
for an accounting, no cross-bill on the part of the défendant is neces- 
sary in order that he may recover any balance in his favor. The plain- 
tiiï by his bill in such a case submits himself to the resuit of the ac- 
counting, whether it be for or against him. Whittemore v. Patten 
(C. C.) 84 Fed. 51, 56; McManus v. Sawyer (D. C.) 231 Fed. 231, 238;; 
1 Corp. Jur. 639. 

The court, on an application of the master for instructions relating 
to the taking of the account, ordered the master to disregard ail matters 
of pleading and to proceed with the accounting in accordance with 
equity rule No. 63 (198 Fed. xxxvii, 115 C. C. A. xxxvii). No ex- 
ception was taken to this order, and it is now too late to insist that 
Ownbey was limited to the proof of an implied contract for services. 

This brings us to the next controverted question — whether agree- 
ments were made such as Ownbey claims. As to the salary and living 
expenses, both Cheney and Ownbey testified repeatedly that a verbal 
agreement was made at a meeting of the three men in Morgan's li- 
brary by which Ownbey was to continue as the business manager of 
the company, and that he was to receive for such services $1,000 per 
month and also his living expenses for himself and f amily, not to ex- 
ceed $500 per month. Morgan's death before this suit was brought 
precluded the possibility of testimony from the only other participant 
in this alleged transaction, but there are many circumstances that 
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militate against the probability of any such contract. Some of thèse 
facts may be briefly stated. Ownbey never drew or demanded any 
salary in the 57 months that he continued to act. The company's 
books were kept under his direction, and no entry was made relating 
to either of such items. In a voluminous correspondence thereafter 
maintained between Ownbey and Morgan, Cheney, Mills, and Joyce, 
no mention is made of the subject. The two bookkeepers testified 
that Ownbey told them his agreement was that he was to receive no 
salary, but that he should bave the profits of the bparding house in 
lieu of it, and thèse profits were credited to his account on the books. 
In monthly statements, sent from Ownbey to the stockholders and 
président of the company after the middle of 1910, there was a Person- 
al account showing the profits of the boarding house to be credited to 
Ownbey, but no charge against the company for salary or living ex- 
penses was shown. In June, 1911, Ownbey wrote Cheney a letter, a 
copy of which was sent to Joyce, in which he stated that the amount 
the company owed him was $3,000, and also the sum of $15,000, be- 
cause he ha'd given his personal check for the $15,000 to take up that 
amount of the company's obligations. His salary up to that time, at 
the rate he claims, would hâve amounted to $14,000. 

In his answer he set forth a counterclaim for the reasonable value 
of his services, but did not plead any agreement that he was to be paid 
a salary or be allowed his living expenses. The plaintifï employed 
an accountant in December, 1915, to go over the company's books, and 
he told Ownbey that the books showed a balance against him, and 
that there was nothing on the books to show an allowance for salary 
or living expenses. Ownbey replied that there should be such en- 
tries, and that he had an agreement, and that it was in the correspond- 
ence ; but, f ailing to find it, he claimed it was in the minutes, and, 
again failing to find any note of it there, claimed it was a verbal 
agreement. He was asked as to the amount of his salary, but he de- 
ferred answering until he had seen his attorney, and then stated that 
he was to hâve $1,000 per month for both salary and expenses after 
April 16, 1910. Ownbey, on behalf of the corporation, in 1912 asked 
for a loan from a bank, and the bank required an audit of the books. 
Ownbey hired auditors, who reported to Ownbey in writing that no 
salary was charged for him, but that he was credited witn profits on 
the boarding house for 1911. The bank made the loan on the faith 
of this report. The corporation records are silent as to any allowance 
to Ownbey for thèse purposes. 

[3| Ownbey explains some of thèse admissions by the statement 
that he did not wish the bookkeepers to be advised of the amount of 
his salary, lest they should demand higher salaries, and this was pur- 
suant to an understanding he had with Cheney and Morgan. Own- 
bey gave practically his entire time to the management of the com- 
pany's afïairs, and they vwere extensive and required the careful super- 
vision by some one who lived at the scène of opérations. It is not 
incredible that some one should hâve been employed and bave been 
given a libéral salary and a libéral allowance for living expenses for 
doing this work, inasmuch as Cheney and Morgan were absent, and 
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the responsibilities were onerous. The circumstances we hâve de- 
tailed and others, tend to discrédit the existence of such a contract, 
if it depended alone upon the testimony of Ownbey; but Cheney's 
testimony as to the making of the contract is clear and no sufficient 
impeaching évidence discrédits his testimony. While the view of this 
court might be in favor of a différent conclusion from the testimony 
of Ownbey, the case is one where a master and the trial court hâve 
concurred in a finding of fact upon conflicting évidence, and that 
finding should be confirmed bv this court. Davis v. Schwartz, 155 
U. S. 631, 636, 15 Sup. Ct. 237, 39 L. Ed. 289; Coder v. Arts, 152 
Fed. 943, 946, 82 C. C. A. 91, 15 L. R. A. (N. S.) 372; Nichols v. 
Elken, 225 Fed. 689, 692, 140 C. C. A. 563. And this resuit is com- 
pelled, if credence is given to Cheney's undisputed testimony. 

The finding that the plaintiffs were not entitled to an accounting of 
tran.sactions between the corporation and Ownbey prior to April 16, 
1910, rests upon the testimony of Ownbey and Cheney taken upon 
the hearing upon the spécial défense, and upon the interprétation of 
the minutes of the stockholders' meeting held on that day. The court 
may hâve been influenced in its final confirmation of the master's 
findings by the testimony of thèse same witnesses as to this conversa- 
tion, which was again given later during the hearing and upon other 
features of the case. A careful review of the évidence of thèse wit- 
nesses leads to the conclusion that the agreement claimed to bave been 
made, in the conversations at Morgan's library and completed at the 
stockholders' meeting, v/as not, as défendant now claims, for an ac- 
cord and satisfaction between the corporation and Ownbey for any 
balance of account that should be outstanding at the time of the 
stockholders' meeting, provided that Ownbey made the conveyances 
and that the stock was redistributed in the agreed proportions. While 
some of the testimony of thèse witnesess, stating conclusions rather 
than the conversations, might bear this interprétation standing alone, 
the rational construction to be put upon their testimony is that thèse 
stockholders agreed that a stockholders' formai meeting should be held 
soon thereafter, and that at that meeting, in the language of Cheney, 
they were "to consummate and put into légal form this agreement 
which we had had" ; that Ownbey would then convey to the Wootton 
Company the property held by him in trust for it ; that there would 
be a redistribution of the capital stock, by which Ownbey 's proportion 
would not be changed, and Morgan's would be changed but very 
slightly, and this would be a settlement of the proportionate Stock in- 
terests. This preliminary agreement was in December, and the stock- 
holders' meeting occurred in the following April. Manifestly, it could 
not be known what balance of account would be owing to or by Own- 
bey at that time. 

Ownbey admits a balance was due to the company from him of 
$8,287.83 on April 16, 1910, and that lie is accountable for it, which 
would not hâve been true, if ail accounts were to be then balanced 
at zéro. It is also shown that he had other balances in banks bé- 
longing to the company of $11,072.94. His page of the ledger account 
in the books of the Wootton Company showed a f urther indebtedness 
265 F.— 7 



98 265 FEDERAL REPORTER 

to the Company of $23,638.78. The spécial accountant was offered 
as a witness to show that he was further indebted at that time to the 
Company in the sum of $65,843.77. At that same meeting in Morgan's 
library an agreement in writing was made by which $200,000 more 
was to be advanced to the capital of the company, to be sent to Own- 
bey. It is incredible that men of the business sagacity of Morgan and 
Cheney would agrée that one who handled such large sums, and who 
was later shown to be indebted so largely, should be excused from 
accounting for any balance that might then exist for so slight a cause. 
Moreover, whatever preliminary arrangements were made were merg- 
ed into the formai action at the stockholders' meeting, as evidenced 
by the minutes. The minutes recite that Ownbey presented a report 
of his acts as vice président, treasurer, and gênerai manager, and 
that that report brought down to date the management of the Wootton 
Company's property and the moneys received and paid out by him for 
the company, and that this report was examined and found correct. 
A resolution was passed approving the report. The report has not 
been produced in évidence in this case, nor its contents shown; but 
the formai action of the stockholders at a meeting at which ail were 
présent or represented by proxies évidences the final transaction 
between the parties. The minutes were afterward presented to Mor- 
gan, and he approved them as a correct statement of the transaction 
intended. Cheney himself presented the resolution, and Ownbey cast 
his own votes for it. 

[4, 5] The défendant relied upon this resolution and the preced- 
ing report as an account stated with the Wootton Company. It is of 
the essence of an account stated that it be shown that there is a bal- 
ance due, the amount of that balance and from whom it is due. 
Story, Eq. PI. (lOth Ed.) § 798; Burk v. Brown, 2 Atkyns, 397- 
399; Harrison v. Farrington, 38 N. J. Eq. 358, 362; Allen v. Woon- 
socket Co., 11 R. I. 288, 297; 1 Daniell's Ch. PI. & Pr. (6th Am. Ed.) 
665; 1 Corpus Juris, 641; 1 Ruling Case Law, 211; 1 Encyc. PI. 
& Pr. 101. As there was no proof of the balance shown by this re- 
port, the couri erred in overruling plaintiffs' exceptions to the report 
of the master, holding that the plaintiffs were estopped from asking 
for an accounting prior to April 16, 1910, and in the order to the 
master to take the accounting only from and after that date. This 
error requires a reversai of the decree, and the case will be remand- 
ed, with directions to proceed with the accounting with Ownbey as 
to thèse prior transactions. 

In stating the account between the parties after April 16, 1910, 
a balance was found by the master at that date, as has been stated, 
of $8,287.83, consisting of cash on hand in the company's office and 
a deposit in the Trinidad National Bank. This amount was evidently 
derived from Cheney's testimony, but he did not testify, nor was 
there other évidence to show, what balance was shown by Ownbey's 
report, which was approved by the minutes of the stockholders' meet- 
ing, as has been stated. Moreover, Cheney does not testify that this 
was ail the cash on hand as a f act, but only as a conclusion, and as 
true so far as he knew, and the évidence shows no sufficient basis 
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for his knowledge. The accountants of défendant and plaintifïs 
agrée, and it stands established by undisputed testimony, that there 
was at that time the further sum of $10,144.64 in the First National 
Bank of Boulder in the name of Ownbey as trustée, and the sum of 
$928.30 in the American Exchange National Bank in the name of 
Ownbey, and thèse moneys belonged to the Wootton Company, and 
were balances of sums contributed by Morgan and Cheney td.its 
capital account. The évidence is also undisputed that Ownbey pas- 
tured a number of his cattle and one horse on the company's lands, 
and that the reasonable charge for this service is $629.27. 

Exceptions were taken to many items of crédit and discharge 
claimed by Ownbey. The master found that many of thèse items 
were improper charges against the Wootton Company, and disal- 
lowed them, and no exceptions on the part of Ownbey now call 
in question this action. The crédits allowed Ownbey, and which are 
now questioned by appellants, are daims of disbursements of the com- 
pany's funds by Ownbey. The items are very numerous, and the 
évidence relied upon cannot profitably be, set out in détail. So far 
as the findings of the master dépend upon conflicting testimony or 
credibility of witnesses, and the évidence in support of the item is 
legally compétent, the finding must be allowed to stand. But where 
items are supported by no compétent évidence the findings must be 
disregarded, because founded upon a mistake in law. The défend- 
ant was permitted to testify to gênerai statements that he had never 
used, taken, nor expended any funds of the Wootton Company for his 
Personal use, without having them chargea to himself on the com- 
pany's books. He qualified this déniai by an admission that he had 
used some of thèse funds for his living expenses, but claimed that in 
such cases the withdrawals had been charged to the company's gên- 
erai expense account. The master evidently was influenced by this 
testimony in allowing many of the crédits, for other évidence is lack- 
ing in support of them as matters of discharge. The rules of law 
that were applicable in the taking of the accountlng may be briefly 
stated : 

[6] When the défendant is an accounting party, and stands as 
one occupying a fiduciary relation toward the plaintifï, because of 
money or property intrusted to him, the burden is upon him to show 
that he has performed his trust and the manner of its performance. 
He owes this duty because of the confidential relation he bears to his 
principal, and because he is presumed to know how he has performed 
his duty. 1 Mechem on Agency (2d Ed.) § 1344; 1 Corp. Jur. 643; 
3 Gr. on Ev. §253; 1 Story, Èq. Jur. (14th Ed.) § 625; Marvin v. 
Brooks, 94 N. Y. 71, 75; Little v. Phipps, 208 Mass. 331, 335, 94 
N. E. 260, 34 L. R. A. (N. S.) 1046. He must therefore prove any 
allowances or crédits that he may claim to hâve made on behalf of his 
principal. In making proof of crédits claimed by him, he should 
présent an itemized statement, showing the détails of expenditures, 
with the vouchers, receipts, and memoranda supporting his claim. 
Meth. Epis. Ch. v. Jaques, 3 Johns. Ch. (N. Y.) 77, 114; Muir v. 
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Kalamazoo Corset Go., 155 Mich. 441, 448, 119 N. W. 589; Camp- 
bell V. Cook, l93 Mass. 251, 256, 79 N. E. 261; Chicago Title Co, 
V. Ward, 113 111. App. 327, 331; Moyses v. Rosenbaum, 98 111. App. 
7, 9; 1 Mechem on Agy. (2d Ed.) § 1344. It was formerly the rule 
that the acGounting party, if crédible and uncontradicted, could sup- 
port by his own oath sums not exceeding $20 ; but even in that case he 
must show to whom the amount was paid, for what, and when, and the 
whole amount of such items could not exceed $500. Remsen v. Rem- 
sen, 2 Johns. Ch. (N. Y.) 496, SOI; 2 Bâtes, Fed. Eq. Proc. § 764; 
Daniell's Ch. PI. & Pr. (6th Am. Ed.) 1227, 1228. Whatever relax- 
ation from this rule may now be indulged, it is still requisite that the 
accounting party shall show in détail, and not in round sums, the 
items expended, and show when, to whom, and for what purpose 
the payments were made, so that his principal can make a reasonable 
test of the accuracy of his claim. 

It follows as a corollary to thèse principles that the duty to account 
is not fulfilled by a mère gênerai statement that the money was ex- 
pended for the principal's benefit or business, or by a gênerai déniai 
that any of the principal's money was taken for the personal use 
of the trustée. Such statements are but the conclusions of the wit- 
ness, and aiïord no reasonable opportunity to the principal to test 
the fact or the propriety of the expenditures, and give the court no 
basis for determining from the facts of each transaction whether 
the trustée has faithfuUy performed his duty. 1 Mechem on Agy. 
(2d Ed.) § 1344; New York Bay Cemetery Co. v. Buckmaster (N. 
J. Ch.) 33 Atl. 819; Webb v. Fordyce, 55 lowa, 11, 14, 7 N. W. 385; 
Farmers' Warehouse Ass'n v. Montgomery, 92 Minn. 194, 200, 99 
N. W. 776; WiUis v. Clymer, 66 N. J. Eq. 284, 287, 57 Atl. 803; In 
re Gaston, 35 N. J. Eq. 60, 64; Romig's Appeal, 84 Pa. 235, 237; Wolf 
Co. V. Salem, 33 111. App. 614, 617; 2 Bâtes, Fed. Eq. Proc. § 764; 
2 Daniell, Ch. PI. & Pr. (6th Am. Ed.) 1227, 1228. 

Applying thèse principles to the groups of crédits claimed by Own- 
bey makes the proper disposition of them comparatively simple. The 
"gênerai expense" items which are attacked amount to $2,288.75. 
As to each of the numerous items there are either admissions by 
Ownbey as a witness, or évidence from the checks or vouchers or 
book entries, or a lack of testimony showing an expenditure for 
the company's purposes, that requires the rejection of the claims. 
Ownbey confesses a lack of memory as to the circumstances of the 
expenditures, except that he insists in gênerai statements that they 
were for the benefit of the company, which we hâve held does not 
discharge his duty to account. The "living expenses" group of items 
amounts to $22,484.57. The master finds this was received by Own- 
bey by checks that he drew or from checks deposited, and was used 
by him in payment of his living expenses; but the master also finds 
that there was no évidence of the amount expended by Ownbey for 
thèse living expenses in any one month or any one year, and that 
the évidence as to the expenditures of moneys in this account is 
very unsatisfactory. He allowed the amount because of the manner 
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in which the accounts were kept, and because of the acquiescence of 
ail perîons interested. The contract relied upon by Ownbey allowed 
him his living expansés, not lo exceed $500 per month, or $6,000 per 
year. Claiming under a definite contract, it was incumbent on Own- 
bey to show that his expenditures came within its ternis. The ab- 
sence of proof of the amount of such expenses per month or per 
year was a failure to show that he was entitled to crédit therefor, and 
the item should hâve been disallowed. There was no acquiescence 
by the cornpany in the matter of the keeping of the accounts that 
requires any différent conclusion. The books were kept by book- 
keepers under Ownbey 's direct supervision. It is not shown that the 
other officers or stockholders knew of any book entries charging 
them with notice of this claim, because, as already stated, the books 
disclosed no charge of any kind of Ownbey's living expenses. The 
entire amount appeared on the books as either charged to Ownbey's 
Personal account or as charged to the gênerai expense account of the 
Company. 

Traveling expenses allowed and attacked amount to $10,866.85. 
Ownbey claimed and was allowed a large sum as crédit for traveling 
expenses in connection with the company's business, and another 
group of such claims was disallowed. The items composing the bal- 
ance now in controversy were not supported by receipts or written 
memoranda showing the expenditures to hâve been for the company's 
benefit, nor was there other compétent évidence of that f act ; $l,v365 
of the amount was charged on the company's books against Own- 
bey's Personal account. Under the proofs the amount was improp- 
erly credited to Ownbey. 

The "légal expense" account was a large one. Some of it was 
allowed and some disallowed, and the balance in controversy is 
$5,368.61. The évidence again shows either a lack of knowledge 
on the part of Ownbey, as the only witness testifying on the sub- 
ject, or else évidence is entirely lacking, to show that thèse expenses 
were incurred on helialf of the company. Much of the amount was 
drawn by checks payable directly to Ownbey. He must be held to 
hâve failed to hâve sustained the burden of proof required of him. 

Intoxicating liquors, $1,914.97. This amount is shown to hâve 
been disbursed to the dealers who sold liquors, and was for liquors 
furnished to the Wootton ranch house or given by Ownbey as dona- 
tions to other persons. Appellants' objection to the item is because of 
lack of évidence showing the portion of the liquor used by Ownbey 
for his Personal uses. He testified it was ail used for the company, 
and we think that was sufficient to support the master's finding, as 
further particularization could not reasonably be required of the 
final use of thèse liquors. 

Taxicab expenses, $1,436.25. There are proper receipts for thèse 
bills, and Ownbey's testimony shows that the expenditures were ail 
for ^he company's business, and for the same reasons as stated re- 
lating to the previous item the master's allowance of the amount 
should stand approved. 
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Téléphone bill, $1,413.55. The testimony of Ownbey was relied 
upon to show that thèse charges were properly made to the Com- 
pany ; but it was so contradictory, and showed such lack of memory, 
that the allowance of the item cannot be stistained. 

Interest on notes, $1,392.38. This sum was used in paying interest 
on notes, but the notes were not entered upon the company's books. 
The Wootton Company's notes were entered on its books, and the 
interest on those notes was also entered. There was a lack of testi- 
mony on the part of Ownbey, and he did not sustain the burden that 
was laid upon him to show that this was a proper charge. The item 
should hâve been disallowed. 

Miscellaneous items, $1,788.79. A number of items are embraced 
in this total, and each présents its separate state of facts. The charg- 
es for expenditures to Sager, $500 ; for turkeys, $88.45 ; for travel 
expenses of Bailey and others, $75 ; for expense in settling for death 
of a miner, $250— total, $913.45, are supported by sufficient évidence. 
The remainder, aggregating $775.34, entirely lack évidence to sup- 
port them, and should hâve been disallowed. 

Supplementary account. The allowance in favor of Ownbey of 
two checks of $1,000 each was called to the attention of Ownbey 
as a witness, but he was unable to remember the purposes of the 
expenditures, and they were otherwise unsupported, and should hâve 
been disallowed. As we hâve held Ownbey chargeable with the bal- 
ances in the First National Bank of Boulder and in the American 
Exchange National Bank of New York, he is entitled to crédit for 
$2,260.55 for checks drawn on those banks, as shown in his supple- 
mental account. 

Another item of $250 to C. E. Stratton was improperly allowed, 
because it was paid on April 22, 1909, and, if it is a valid charge, 
should be entered against the company as of that date, and it was 
not involved in the accounting subsequently to April 16, 1910, which 
was referred to the master. The disallowance of thèse items that 
hâve been referred to is traceable entirely to Ownbey's failure to fur- 
nish sufficient proof. Ownbey appears to hâve been accustomed to 
business transactions, and the books were properly kept as to most 
transactions of the company, and vouchers and receipts were com- 
monly supplied. The bookkeepers for the company appear to hâve 
been skilled, and to hâve kept the accounts properly so far as their 
information enabled them to do so. They depended on Ownbey for 
much of the important information needed by them, and the failure 
of the records, as well as the failure of the testimony as to thèse 
particular expenditures, is traceable to Ownbey's failure to record or 
remember the times, amounts, or purposes of the expenditures for 
which he now asks crédit. 

Summarizing, the decree should be modified, so that Ownbey will 
be charged with the amounts that we hâve disallowed, but credited 
with the amount of salary allowed by the master. The master's 
statement of the account of his transactions with the company since 
April 16, 1910, will then stand modified as foUows: 
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Débits. Crédits. 

To balance due to company 

as par master's report $ 4,328.85 By aniount of salary $57,6)99.52 

To pastiirage 62i).27 By cliecks on First National 

To balances in First Nation- Banls of Boulder and 

al Bank of Boulder and in American Exchange Na- 

Ainerican Exchange Na- tional Bank of New ïork. . 2,260.55 

tional Bank of New York. . 11,072.94 

To gênerai expenses, items 
disallowed 2,288.75 

To living expenses, items dis- 
allowed 22,484.57 

To traveling expenses, items 
disallowed 10,866.65 

To légal expenses, items dis- 
allowed 5,368.60 

To téléphone expenses, items 
disallowed 1,413.55 

To interest expenses, Items" 
disallowed 1,392.39 

To miscêllaneous expenses, 
items disallowed 775.34 

To supplementary account. 
Items disallowed 2,250.00 

$62,870.91 $59,870.07 

Balance due from Ownbey to the Wootton Company $3,000.84. In 
addition to this amount, the plaintiff is entitled to an accounting of 
transactions prior to April 16, 1910. Whether the balance of in- 
debtedness claimed to be shovvn against Ownbey on the ledger of 
the company of $23,638.78 is a correct charge, or whether the claim 
of a further indebtedness of Ownbey at that time is correct, is a 
matter that was not heard fully on proofs by the court below, because 
of the holding that the accounting should not extend to transactions 
prior to April 16, 1910, and cannot now be decided upon this record, 
and no opinion is expressed thereon. 

[7] The conclusions reached as to questions represented by the 
appeal makes it unnecessary to consider more than one question pre- 
sented by the cross-appeal. The essential facts relating to this cross- 
appeal are as f ollows : Af ter the first référence to the master had 
been made, some of the plaintiffs in the présent case — that is, the 
plaintiffs who sue as executors of the last will and testament of J. 
Pierpont Morgan — began a suit in a state court of Delaware against 
the défendant Ownbey, to recover the sum of about $140,000 for 
money loaned by Morgan to Ownbey, and under an order of attach- 
ment a levy was made upon Ownbey's shares of stock in the Wootton 
Company. Judgment was afterwards rendered in favor of thèse 
plaintiffs against Ownbey for an amount exceeding $200,000. A 
pétition by Ownbey to hâve this judgment set aside was denied. See 
Morgan v. Ownbey, 29 Del. (6 Boyce) 379, 100 Atl. 411, affirmed 
Ownbey v. Morgan (Del.) 105 Atl. 838. Ownbey filed in the court 
below a supplemental bill, setting forth thèse proceedings in the Dela- 
ware court, and prayed and was granted a temporary order against 
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Morgan's executors, restraining the sale of Ownbey's stock under 
the judgment rendered in Delaware. This order was dissolved by 
the court's final decree, and a permanent injunction denied, and this is 
assigned as error. In support of the assignment it is urged that the 
trial court in this case had first obtained exclusive jurisdiction of 
the subject-matter which was being litigated in the Delaware suit. 
There was no error in the court's ruling. The suit in Delaware was 
an action on behalf of Morgan's représentatives upon a personal ob- 
ligation of Ownbey originally due to Morgan. The res that gave 
that court its jurisdiction to proceed was Ownbey's stock in the Woot- 
ton Company, attached by process in that action. The suit in the 
court below was a suit by Morgan's executors and by another, as 
stockholders in a corporation, suing on behalf and for the benefit of 
ail stockholders, and asserting rights of the corporation as against 
Ownbey. Claims of indebtedness between Morgan and Ownbey werc 
foreign to the questions of indebtedness between the Wootton Com- 
pany and Ownbey, and the déniai of the injunction was a proper com- 
pliance with section 265 of the Judicial Code (Comp. St. § 1242). 

For the reasons stated, the case will be remanded, with directions 
to proceed further with the accounting ordered for the period prior 
to April, 1910, if the parties are so advised, and otherwise the decree 
will be modified to conform to the views expressed herein. The 
appellants are entitled to their costs expended on the appeal in case 
No. 5265; no costs to be taxed to either party in No. 5266. 



CLARK V. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. April 7, 1920.) 
No. 5249. 

1. Conspiracy <S=>43 (5) — Indictmeiit need not show how overt act would tend 

to consumniate conspiracy. 

The overt act alleged in an Indlctment for conspiracy need not be a 
crime, but of itself may be innocent, and it is not necessary to allège tlie 
exact manner in whlcli it would tend to eonsummate the conspiracy. 

2. Conspiracy 'S=>47^To effect exemption from draft sliown by évidence. 

Evidence hcld sufflcient to sustain a conviction for conspiracy to efCect 
the exemption of a draftee from military service by bribing of members 
of the local board and to establLsh an overt act by the drawing of money 
from the bank by another consx)irator and its payment to and receipt by 
défendant for use to effect the object of the conspiracy. 

3. Criminàl lavv <Sï=423(3) — Admission of conspirator held admissible. 

In a proseeution for conspiracy to bribe draft officiais to secure exemp- 
tion from military service, a conversation with a bîink casbier rela- 
tive to borrowing money hcld admissible as an admission of one of the 
conspirators during tlie existence of the conspiracy, where a conspiracy 
was found to exist. 

4. Witnesses '2=>287(1) — Redirect examination in explanation of cross- 

examination held proper. 

In a proseeution for conspiracy to secure exemption from military 
service, the statement of a witness that it was tlie custom of governnient 
agents to give to persons under investigation an opportunity to explain, 

^zsFor other cases see same topic & KEY-NUMBER in ail Key-Numbcred Digests & ludexes 
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drawii ont on redirect exauiiiiation in explanation of testimony on cross- 
examination, was admissible. 

5. Criniinal law '©='1130(5) — Where briefs fail to toniply with court rules, 

spécifications of error niay bc disregardetl. 

A .spécification ot error rehiting to a rtniarlc of tlu! trial court may be 
disrefîarded, wliere rnle 24, par. 2, subd. 3 (188 Fed. xvi, KM) C. C. A. xvi), 
reiinirinK a brief of the argument to exhibit a clear statement of the 
points of law or facts, witli référence to record pages, and autborities in 
support of each point, was not complied with. 

6. Criminal law <§=1166îè(12) — Remarlts of juilge held harmless. 

A remark of the trial court that in its opinion a certain item of testi- 
mony was imniaterial was not subject to objection, where tlie testl- 
mony was admitted, and the court told the jury that they were to con- 
sider the testimony, and not be bound by tlie remarks of the court. 

7. Conspiracy <S=^48 — Instructions lield sufflcieiit. 

In a prosec\ition for eonspiracy to secure exemption from mllltary 
service l)y means of bribery, an instruction stating that, "in order to 
pr(>pare for it," one conspirator drew ont a sum of money, held to refer, 
not to tlie formation of the eonspiracy, but to the accomplishment of It.s 
purpose, and hence not objectionable. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van _Valkenburgh, Judge. 

Criminal prosecution by the United States against Leshe E. Clark. 
Judgment of conviction, and défendant brings error. Affirmed. 

Charles H. Mayer, of St. Joseph, Mo. (Charles F. Strop, of St. 
Joseph, Mo., on the brief), for plaintiff in error. 

Francis M. Wilson, U. S. Atty., of Kansas City, Mo. (Elmer B. 
Silvers, Asst. U. S. Atty., of "Kansas City, Mo., on the brief), for the 
United States. 

Before HOOK, Circuit Judge, and AMIDON and BOOTH, Dis- 
trict Judges. 

BOOTH, District Judge. This is a writ of error to reverse judg- 
ment, after verdict convicting Clark of eonspiracy to bribe members 
of the local board of Buchanan county, Mo., in connection with the 
examination of one Enoch Shepherd for military service. The indict- 
ment against Clark and one Daniel Shepherd vi^as dravvn under sec- 
tions 37 and 39 of the Criminal Code (Comp. St. §§ 10201, 10203), 
and contained two counts. Clark had a separate trial, and the court 
directed a verdict of not guilty upon the second count. He was con- 
victed upon the flrst. 

The first spécification of error challenges the indictment as being 
insufficient, on the ground that it wholly fails to charge the commis- 
sion of an overt act towards the consummation of the eonspiracy. 
The overt acts alleged in the indictment were the drawing of certain 
money from a bank by one of the alleged conspirators, the paying 
it over to the défendant Clark, and the acceptance of it by Clark : 
and it was alleged in the indictment that thèse acts were donc in pur- 
suance of the eonspiracy and to effect the object thereof. Counsel for 
plaintiff in error contended that the drawing of the money from the 
bank was in itself an innocent act, that the payment of said money 

®=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digeets & Indexes 
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by one alleged conspirator to another in itself was an innocent act, 
that the receipt of said money by that other was an innocent act, 
and that "no one, or ail, of said acts, if done as alleged, had any 
effect towards carrying out the alleged conspiracy." 

[1] The sufficiency of the indictment was first attacked by motion in 
arrest of judgment, so that the présent spécification of error might 
be disposed of on the ground that such motions are not favored, and 
cannot prevail, unless the pleading attacked is whollv bad. Baker v. 
Warner, 231 U. S. 588, 592, 34 Sup. Ct. 175, 58 L. Éd. 384; August 
V. U. S., 257 Fed. 388, 391, 168 C. C. A. 428. But it is not necessary 
to invoke that rule, because in the case at bar the indictment does not 
approach the class of wholly bad, but stands in the class of clearly 
good ; and the answer to the contention of plaintiff in error is (1) that 
the overt act alleged in an indictment for conspiracy need not be a 
crime, but of itself may be innocent (Hyde v. U. S., 225 U. S. 347, 
360, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614; U. S. 
V. Rabinowich, 238 U. S. 78, 86, 35 Sup. Ct. 682, 59 I,. Ed. 1211; 
Witte V. Shelton, 240 Fed. 265, 273, 153 C. C. A. 191 ; Jelke v. U. 
S-, 255 Fed. 264, 166 C. C. A. 434; Gruher v. U. S., 255 Fed. 474, 
477, 166 C. C. A. 550) ; and (2) that it is not necessary to allège in 
the indictment the exact method by which the overt act would tend 
to consummate the conspiracy (Gantt v. U. S., 108 Fed. 61, 47 C. C. 
A. 210; U. S. V. Shevlin [D. C] 212 Fed. 343; Houston v. U. S., 
217 Fed. 852, 133 C. C. A. 562; De Lacey v. U. S., 249 Fed. 625, 
161 C. C. A. 535, L. R. A. 1918E, 1011; Collier v. U. S., 255 Fed. 
328, 166 C. C. A. 498; Gruher v. U. S., supra). 

[2] The sixth and second spécifications of error are based upon the 
refusai of the court to direct a verdict of not guilty at the close of ail 
the évidence ; the sixth spécification asserting f ailure of proof as to 
the formation of the conspiracy alleged in the indictment, and the 
second, asserting failure of proof as to the commission of any overt 
act. Under thèse spécifications of error counsel contends that, though 
the évidence may show an agreement between défendant Clark and 
Dan Shepherd, the other alleged conspirator, yet that it was simply 
an agreement that Clark should make legitimate efforts to secure ex- 
emption for Enoch Shepherd, and further, even conceding that the 
évidence might sustain a finding that the agreement was conspiratous, 
yet that the drawing of the money by Dan Shepherd and the paying 
of it to Clark and the receipt thereof by Clark were simply acts done 
during the formation of the conspiracy, and constituted the comple- 
tion of the conspiracy, instead of being acts done after the formation 
of the conspiracy and in pursuance thereto and to eflfect the purpose 
thereof. 

Without reviewing the testimony at length, it is sufficient to say 
that a careful considération of the same satisfies us that the jury was 
fuUy justified in finding that the conspiracy alleged was in fact form- 
ed on August 22, 1917, and that défendant Clark was one of the 
conspirators. The testimony of Enoch Shepherd that défendant Clark 
said at the conférence in the jail, on August 22, 1917, that he, Clark, 
would hâve to fix things with the examining physician of the local 
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board, that to bring about the exemption of Enoch would take he 
thought $1,000, if it had to be taken higher up, that is, to the district 
board, and that he wanted the money in payments, and in cash, rather 
than by check, the failure of the attempt on the trial to show by 
Clark that there was any field in which he could render legitimate 
services except merely nominal in connection with the matter — ail 
point to a conspiratous agreement, rather than to an honest one. The 
évidence is also convincing that the overt acts alleged — the drawing of 
the $250, the payment of it to Clark, and his receiving it — were overt 
acts in fact; that is, acts subséquent to the formation of the conspir- 
acy, done by a conspirator pursuant thereto, and to effect the object 
thereof. 

[3,4] The third spécification of error challenges the admission of 
two items of évidence : First, the conversation of Dan Shepherd with 
the cashier of the bank at the time of the negotiations for borrowing 
the $1,000. As an admission of one of the conspirators during the 
existence of the conspiracy, it was plainly admissible, provided the 
jury found, as it did, that the conspiracy existed. The limited pur- 
pose of the testimony was carefully explained by the court to the jury. 
Second, the statement of the witness Schmitz that it was the custom 
of the agents of the government to give to persons under investigation 
an opportunity to explain. This testimony was drawn out upon re- 
direct examination, in explanation of testimony of the same witness 
that had been elicited on cross-examination by counsel for défendant. 
As being explanatory it was admissible. 

[5, 6] The fourth spécification of error might be disregarded, be- 
cause of noncompliance by counsel with subdivision 3 of paragraph 
2 of rule 24 of this court (188 Fed. xvi, 109 C. G. A. xvi). Overlook- 
ing this noncompliance, however, we find no merit in the spécification. 
It relates to a remark of the court, during the trial, that in its opinion 
a certain item of testimony was immaterial. The testimony, however, 
was admitted, and the court plainly told the jury that they were to con- 
sider the testimony, and the whole of it, and not be bound by any re- 
mark made by the court in référence thereto. 

[7] The fifth spécification of error challenges the charge of the 
court in relation to the alleged overt acts. The court instructed the 
jury that they should find, first, the existence or nonexistence of the 
conspiracy as charged, and, if they found the existence of the con- 
spiracy as charged, they should then take up and consider the alleged 
overt acts, and détermine whether they were such in fact. The part 
of the charge complained of is as foUows: 

"It is charged In the indietment that three things were done by one of 
the so-called conspirators : First, that, in order to prépare for it, the défend- 
ant Daniel Shepherd, not now on trial, drew out this sum of $250; that he 
drew it out for the purpose of giving it to Clark to carry out the object of tbe 
conspiracy." 

. Criticism of counsel is as follows: 

"In other words, the préparation by Shepherd made by him in order to com- 
plète the agreement is held by the court lo be an overt act towards effecting 
tbe conspiracy." 
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This criticîsm of counsel rests upon a misapprehension. The words 
used by the court, "in order to prépare for it," refer, not to the for- 
mation of the conspiracy, but to the accompHshment of its purpose, 
viz. the bribery. This is clearly apparent from the language of the 
charge, both preceding and following the quoted words. 

In our judgment, the indictment was sufficient, the verdict amply 
supported by the évidence, and there were no errors upon tlie trial. 

Judgment affirmed. 
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1. Corporations <S='577 — May enforce contract after transfer of property to 

reorganized compaiiy. 

A corporation wliich, after mailing a contract for the purchase of mer- 
clianclise on a term of crédit, pursuatit to a plan of reorganization, con- 
veyed ail of its property to tlie new corporation, subject to ail its 
debts, undertakings, liabilities, and obligations, wliich were assumed by 
the new company, diJ not thereby, without the cousent of the other 
party, become relensod from the obligation of its contract, nor divest it- 
self of the right to enforce the same, and may maiutain an action for its 
breach. (EUiott, District Judge, dissentiug.) 

2. Corporations <S=577 — Transfer of ail property by corporation not breach 

of executory contract. 

That plaintiû' corporation, after makltig a contract with défendant for 
the purchase of mercliandise on crédit, pursuant to a plan of reorganiza- 
tion, conveyed ail of its property to a new corporation, subject to ail its 
debts, undertakings, liabilities, and obligations, which were assumed by 
the new Company, keld not to hâve deprived it of the right to enforce 
performance ol' tlie contract or to recover damages for its breach, especial- 
ly where it tenUered to défendant the contract price. (Stone, Circuit 
Judge, dissenting.) 

3. Appeal and error €=997 (3) — Directed verdict, when asked by botii parties, 

reviewable only for vvant of any évidence. 

Where beth parties move for directed verdict, neitlier can assail the 
finding made on any other ground thau that there was no substantial évi- 
dence to sustain it. 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by the Illinois Cudahy Packing Company against the Kansas 
City Soap Company. Judgment for plaintiff (247 Fed. 556), and de- 
fendant brings error. Affirmed. 

Eldridge H. Henning, of Kansas City, Mo. (J. H. Brady, of Kansas 
City, Kan., on the brief), for plaintifï in error. 

Don Kenneth Jones, of Chicago, 111. (George T. Buckingham, of 
Chicago, 111., and O. Q. Clatlin, of Kansas City, Kan., on the brief), 
for défendant in error. 

Before SANBORN and STONE, Circuit Judges, and ELUOTT, 
District Judge. 
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SANBORN, Circuit Judge. On September 30, 1915, the Kansas 
City Soap Company, a corporation of tlie state of Kansas and the 
défendant below, made a contract with the Illinois Cudahy Paclsing 
Company, the plaintiff, to sell and deliver to the latter for priées 
specified therein, on a crédit of 30 days from the respective dates 
of the invoices, 90 drums of glycérine. The défendant deUvered, 
and the plaintiff paid for, 54 drums. Then the défendant refused to 
deliver the remaining 36 drums because, pursuant to a scheme of re- 
organization of the plaintiff, whereby those entitled to stock in that 
corporation took, for their stock, stock in the Cudahy Packing Com- 
pany of the State of Maine, a nevv corporation, and the plaintiff 
made a written assignment of ail its personal property and a convey- 
ance of ail its real estate, which together were worth about $38,000,- 
000, to the Maine corporation — 

"subject to ail the debts, vindertakings, liabilities, aiul obligations whatsoever 
of grantor, lierctofore oxisting and to exist on October 81, A. D. Wt5, which 
said debts undertakings, liabilities, and obligations of grantor grantee hereby 
a.ssumcs and agrées to disoharge, pay, carry out, and in ail things perform." 

The plaintiff never notified the défendant of this assignment or con- 
veyance, never ordered or requested it to deliver the 36 drums 
to the Maine corporation, never refused to perform its part of its 
contract with the défendant, and aftcr October, 1915, it continued to 
do business about the liquidation of its obligations and the fierform- 
ance of its contracts entered into prior to that date personal to 
it, 80 far as this was necessary for the discharge of its duties and 
obligations. On Mardi 8, 1917, it made a légal tender to the défend- 
ant of the contract price of the 36 drums of glycérine and demanded 
their delivery. The défendant refused to deliver any of them. The 
plaintiff thereupon brought this action for the damages which it sus- 
tained by the defendant's breach of contract. At the trial the parties 
stipulated the amount of the damages, if any, and each party moved 
the court for a directed verdict in its favor, and the court thereupon 
directed a verdict and rendered a judgment for the plaintiff for 
$7,172.94 and interest from March 16, 1917. 

Two questions, and two only, are presented to this court for dé- 
cision. They are : Did the gênerai assignment of its property to the 
Maine corporation by the plaintiff divest the latter of its interest in 
its contract with the soap company, so that it is not the real party in 
interest in this action against the défendant for its refusai to perform 
its contract? And, if the plaintiff is the real party in interest in this 
action to recover the damages caused by the defendant's failure to 
perform its contract, did the plaintiff lose its right to recover thèse 
damages because it made an assignment of ail its property to the Maine 
corporation subject to ail its debts, liabilities, and obligations, which 
the Maine company assumed, in view of the facts that the plaintiff did 
not notify the défendant of its assignment or order or request it to de- 
liver any of the glycérine to the Maine company, that it never re- 
fused to perform its part of the contract, that after October, 1915, it 
continued to do business relative to the performance of its contracts 
and the liquidation of its obligations and that it tendered full pay- 
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ment of the purchase price of the 36 drums of glycérine to the de- 
fendant and demanded their delivery to it pursuant to the contract of 
sale ? The court below answered the first question in the affirmative, 
and the second in the négative, and rendered a judgment for the 
plaintifï. 

[1] This is an action at law, and the judgment below may not be 
lawfuUy reversed, unless the court belov^r was in error in its answer to 
at least one of thèse questions. The majority of the court hâve 
reached the conclusion, from which Judge ELLIOTT dissents, that 
the answer of the court below to the first question was correct, and 
that the plaintifï is the real party in interest in this action. Thèse are 
some of the considérations which hâve led the majority of the court 
to this resuit: This was an executory contract for the sale of Per- 
sonal property on crédit, which was partially performed when the 
plaintiff made its assignment and conveyance to the Maine company. 
Without the consent of the défendant, and it never consented, it 
was beyond the power of the plaintiff, and beyond the power of the 
plaintiff and the Maine company together, under the law, to sub- 
stitute the Maine company for the plaintiff in the contract with 
the défendant as the purchaser and deliveree of the glycérine, or to 
vest in that company any right or interest in the contract or in its 
performance. National Bank v. Hall, 101 U. S. 43, 50, 25 L. Ed. 
822; Equitable Life Assurance Society v. McElroy et al., 83 Fed. 
631, 641, 28 C. C. A. 365, 375. 

While the consent of the défendant would hâve effected an assign- 
ment of the interest of the plaintiff, and vested the right to the per- 
formance of the contract in the Maine company, the written assign- 
ment of it was void, and the contract was unassignable under the 
law without it. Without such an assent of the other contracting 
party, the paper assigner of such a contract remains liable to the for- 
mer for the performance of his covenants therein. Illinois Car & 
Equipment Co. v. Linstroth Wagon Co., 112 Fed. 737, 741, 50 C. C. A. 
504, 508; Lovell v. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 
274, 275, 4 Sup. Ct. 390, 28 L. Ed. 423. Without such assent of the 
other contracting party, the paper assignée of such a contract bas no 
interest in it, and cannot maintain an action for a breach of it. Arkan- 
sas Valley Smelting Co. v. Belden Mining Co., 127 U. S. 379, 380, 
381, 387, 388, 8 Sup. Ct. 1308, 32 L. Ed. 246; Boston Ice Co. v. Pot- 
ter, 123 Mass. 28, 30, 31, 25 Am. Rep. 9, where the défendant con- 
tracted with the Citizens' Ice Company to furnish him with ice. Dur- 
ing the delivery of the ice under the contract the Citizens' Com- 
pany sold out to the Boston Ice Company, which continued the de- 
livery until the défendant discovered that the Boston Ice Company 
was delivering the ice to him, when he refused to pay for that which 
had been delivered by it. The Boston Company sued him for the 
price of the ice it had delivered pursuant to the contract. The 
court held that he was not liable to the Boston Ice Company, be- 
cause it had never become a party to the contract with him. Lans- 
den et al. v. McCarthy, 45 Mo. 106, 107; Joseph Dixon Crucible 
Co. V. Paul, 167 Fed. 784, 787, 788, 93 C. C. A. 204, 205, 208; Nation- 
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a\ Bank v. Hall, 101 U. S. 43, 50, 25 L. Ed. 822 ; Hardy Implement 
Co. V. South Bend Iron Works, 129 Mo. 222, 228, 229, 31 S. W. 599; 
Watterson v. Webb, 4 La. Ann. 174. 

And without such an assent of the other contracting party an 
assigner, in such a paper assignaient of an unassignable contract, 
claim or title, does not lose his right in or title to the contract by 
his futile attempt to assign it, but retains his right and title to it, 
and is the real party in interest in an action to enforce it or to re- 
cover damages for a breach of it. Galbraith v. Payne, 12 N. D. 164, 
172, 96 N. W. 258, and cases there cited; McLeland v. St. Louis 
Transit Co., 105 Mo. App. 473, 80 S. W. 30, 31; New Orléans Gas- 
light Co. V. Webb, 7 La. Ann. 164. As the majority of this court 
are of the opinion that the trial court committed no error in its answer 
to the first question, the judgment below may not be reversed on ac- 
count of that ruling. 

[2] Did the real party in interest in this action, and in the contract 
on which it is based, the plaintiff, lose its right to recover the actual 
damages which it sustained by the defendant's breach of the agree- 
ment, because it made the assignment and conveyance of its property, 
subject to its debts and liabilities, to the Maine company, which 
assumed and agreed to pay them, in view of the facts that it tendered 
full payment of the contract price for the glycérine, never failed or 
refused to perform its part of that contract, never notified the de- 
fendant of the assignment or conveyance, and never requested it 
to deliver the glycérine to the Maine company, or to accept that 
company in its place as the purchaser in the contract? The court 
below answered this question in the négative, and the majority of 
this court are of the opinion that its answer was right, a conclusion 
from which Judge STONE dissents. 

The ground on which counsel for the défendant base their conclu- 
sion that this question should hâve been answered in the affirmative 
is, as stated in their answer, that by the assignment and conveyance 
of its assets in October, 1915, the plaintiff stripped itself of ail prop- 
erty whatsoever, so that the — 

"plaintiff from and slnce the sald 14th day of October, 1915, has not been 
Suivent or a golng coneern, and at no time since the said 14th day of October, 
1915, has plaintiff been able to accept dellveries under the said contract or to 
pay for the same." 

Conceding that if, after the assignment of October, 1915, the plain- 
tiff had been without means and ability to pay for the 36 drums of 
glycérine still due from the défendant according to the terms of thé 
contract, the latter might hâve been released from its liability to de- 
liver them, the majority of the court are of the opinion that the de- 
fendant was not released for thèse reasons: 

Whether or not the plaintiff was so stripped of its property by 
the assignment and conveyance that it was insolvent, and could 
not accept and pay for the 36 drums of glycérine, after October, 
1915, was a question of fact, determinable by the stipulations and 
admissions of the défendant and the évidence in the record. That 
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évidence is, as has already been shown, that without the consent of 
the défendant, which never was given, the right to the receipt and 
delivery of thèse 36 drums of glycérine at the contract price was 
not and could not be assigned or transferred to the Maine company, 
and that this right remained in the plaintifï notwithstanding the 
assignment and conveyance. The évidence and the admission of 
the défendant establish the fact that, owing to the advance in 
the market value of glycérine, this right to thèse 36 drums of glycér- 
ine vi'as worth $7,172.94 more than their contract price. The con- 
tract required the défendant to deliver them to the plaintifï on a 
crédit of 30 days. If it had so delivered them at any time after 
October, 19i5, the plaintifï could hâve sold them within the 30 days 
for a much larger sum than the contract price, and with the pro- 
ceeds could hâve paid, and the légal presumption is that it would 
hâve paid, to the défendant the contract price for them. Again, 
the évidence and the admissions of the défendant established the 
fact that, even without the delivery of this glycérine to the plaintifï 
30 days before payment for it, to which it was entitled, the plain- 
tifï not only had the ability to pay for it, but it actually had in légal 
tender and ofïered to pay to the défendant the full purchase price 
of thèse 36 drums, and the défendant refused to accept it. The 
légal presumption is that this money was the plaintifif's, and there 
is no évidence to the contrary. 

Moreover, under the express terms of the assignment to the Maine 
company, that company took, accepted, and held in trust the $38,- 
000,000' of property, subject to ail the liabilities and obligations 
of the plaintifï, and hence subject, among other liabilities, to the 
plaintifF's liability under the contract with the défendant, so that 
under the assignment, and under familiar rules and principles of 
law, that $38,000,000 of property at the instance of the plaintifï, 
or, at the instance of the défendant upon delivery of the glycérine, 
vi^as applicable to the payment of the purchase price therefor. In 
view of the évidence and the admissions of the défendant, to which 
référence has now been made, it is believed, not only that the de- 
fendant failed to establish its claim that the plaintifï was insolvent 
and that it was without ability to pay for thèse 36 drums of glycérine 
after October, 1915, but also that the contrary was clearly proved 
at the trial of this case. 

[3] Not only this, but at the close of the trial each party requested 
the trial court to instruct the jury to return a verdict in its favor, and 
the court directed a verdict in favor of the plaintifï. That verdict 
could not hâve been directed by the court without its having first con- 
sidered and found that the plaintifï had not so stripped itself of 
its property that it was insolvent and unable to pay for the 36 drums 
of glycérine subséquent to October, 1915, and the mémorandum of 
the trial court in the transcript in the case shows that this was its con- 
clusion. The défendant, by its request for an instructed verdict in its 
favor, was estopped f rom assailing that finding upon any other ground 
than that there was no substantial évidence to sustain it (United 
States v. Bishop, 125 Fed. 181, 183, 60 C. C. A. 123, 125; Phénix 
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Ins. Co. V. Kerr, 129 Fed. 723, 724, 64 C. C. A. 251, 252), and the 
évidence and admissions recited above hâve convinced that there 
was such évidence in support of that finding. 

As the majority of this court are of the opinion that there was 
no error in the answer of the court below to the second question, there 
may not lawfully be a reversai of the judgment on account of that 
rtiHng, and the judgment below must be affirmed. It is so ordered. 

STONE, Circuit Judge (dissenting). As stated by Judge SAN- 
BORN, I cannot agrée with the majority upon the second question 
discussed. This question belongs in the law of contracts, and is wheth- 
er the Cudahy Company ha s given sufficient légal grounds to discharge 
the Soap Company from further performance of the contract. If 
the Cudahy Company bas committed such a breach of the contract as 
will materially afïect its further performance of its obligations under 
the contract, the Soap Company may terminate its own future obli- 
gations thereunder. Concerning breaches of contract, Elliott, in his 
récent work on Contracts (section 2025) says: 

"TUp breach may occur In any one of throe ways : The party may renoutico 
his liability under the contract, or he mny by his own aet make it impossible 
for him to fulfiU his liabilities under the contract, or lie may totally or par- 
tally fail to perform his promise." 

We are hère concerned with the two first of thèse methods. Con- 
cerning thèse be says, in the same section ; 

"The first two forms of breach may take place wliile the contract is still 
exeentory and before perfoi'mance ean legally be demanded. * * * xhe 
effect of a breach of a contract by onc party is to excuse performance by the 
other, and generally, but not always, to discharge the contract." 

It is hère claimed that the Cudahy Company both renounced the con- 
tract and also voluntarily rendered itself incapable of further per- 
formance. Since both parties waived jury and requested peremp- 
tory findings, the court can examine only such facts as are undis- 
puted, or proven beyond controversy, and draw therefrom only such 
inferences favorable to the Soap Company as necessarily follow. 
However, we are not bound by any results or findings not supported by 
the évidence. Fortunately the essential facts are undisputed. They 
are: That during course of performance of a contract for sale to the 
Cudahy Company upon crédit it deeded, assigned, and transferred ail 
of its assets. real, personal, and mixed, including ail "rights," its "good 
will, and gfoing business," to another company ; that such assets, etc., 
went, subject to ail of the debts "undertakings, liabilities and obli- 
gations, whatsoever, of grantor, * * * whicli said debts, un- 
dertakings, liabilities, and obligations of grantor, grantee hereby 
assumes and agrées to discharge, pay, carry ont, and in ail things 
perform, and to save grantor forever harmless therefrom." Ail of 
the capital stock of the Cudahy Company was also transferred to the 
other company. The entire considération for ail of the above was 
shares of stock in the other company. No part of this stock was 
paid into the treasury of the Cudahy Company, but was issued and de- 
26,5 F.— 8 
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livered to the former stockholders thereof, as their own property. 
I find no évidence of action by plaintiff since his transfer, except 
this one transaction hère involved. When the transaction was com- 
pleted the situation was that the Cudahy Company, which had been 
a large and prospérons going concern with something hke $38,000,- 
000 of varied assets, had absolutely nothing, had ceased active 
business, with its complète control, represented by ail of its capital 
stock, in the hands of the purchasing company. AU of this was the 
necessary resuit of its own voluntary acts. 

Do such acts amount to a renunciation or disabling for further per- 
formance under the contract? That the Cudahy Company intended 
to transfer the benefit of this contract seems certain to me. That it 
also expected its grantee to assumé performance of ail its obligations 
thereunder, and to hold it harmless for any injury through failure to 
do so, seems plain. Whether it intended that a total assignment of the 
contract, rights, and obligations should be taken as an expression of 
its intention absolutely to cease further performance on its part does 
not necessarily follow from the sole circumstance of the assignmeril 
of the entire contract. A party to a contract might assign it with the 
hope that the other contracting party would accept the assignée in his 
place, and yet hâve no intention of renouncing or escaping his obli- 
gations under the contract, if the other party refused to accept the 
assignée. At the same time, an assignment might be under such 
circumstances as to clearly évidence renunciation of the contract, 
or it might be one of a set of facts which as a whole show such 
renunciation. The circumstances under which this contract was as- 
signed, or the set of facts of which this assignment was one, are 
that this contract was part of a large transaction which was in- 
tended to, and did, hâve the effect of transferring the entire busi- 
ness and assets of the Cudahy Company leaving it penniless and in 
complète control of the transférée. It vv'as left an empty corporate 
shell, incapable of action of any sort, except as its assignée willed, with 
no power to, or property from which, to meet its obligations, includ- 
ing those under this contract, except as the assignée, or some volunteer, 
with the assignee's consent might come to its aid. Such a puny, help- 
less créature bears no resemblance to the powerful, rich company with 
which, and upon the crédit of which, the Soap Company contracted 
and assumed obligations. This change had been voluntarily wrought 
by the Cudahy Company. In my judgment, an assignment of a con- 
tract, under circumstances totally impairing the assignee's ability to 
further perform, is conclusive proof that it had no intention of fur- 
ther performing. 

But, aside from a theory of renunciation, there clearly is revealed 
a voluntary deprivation of ail power to perform or pay. To my 
mind it is no answer to say that this was a question of fact on oppos- 
ing évidence; there was no opposing évidence. It is said that the 
évidence establishes that the glycérine was worth much more than 
the contract price, and therefore the purchaser could resell it within 
the 30 days of crédit, and out of the proceeds pay the seller. This was 
a crédit transaction, and the crédit upon which the sale was made, and 
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upon which the rule of law is founded, has no référence to the value 
of the goods delivered by the seller under such crédit sale. No man 
relies for payment upon the value of the goods he is delivering in a 
sale. Such is no part of the basis of crédit for the sale. What guaran- 
ty in law or fact has the seller that the buyer vi^ill respond for any por- 
tion of the higher price for which he (the buyer) may resell the glycér- 
ine, or even that he will resell it, or resell within the 30 days of crédit? 
Or what assurance that the glycérine, or its proceeds, if resold, would 
not be seized upon by some creditor of the buyer, or consumed by 
the buyer itself? Commercial crédits rest in no case upon such 
shadowy and shifting foundations. 

Another position is that actual légal tender was made of the amount 
due, and that the légal presumption is that the money tendered belong- 
ed to plaintiff. I know of no such légal presumption ; but, if there is 
such, the testimony, undisputed, shows beyond peradventure of doubt 
that such was not the fact hère. This company had parted with 
every penny of its property, and it could not hâve had any money of 
its own to offer. It is crystal clear that the money offered was that 
of the assignée, who desired to take advantage of the contract, and 
in no sensé that of the plaintifï. This bogus solvency, useful in tak- 
ing hold of advantageous contracts, and nonexistent where the con- 
tract is otherwise, was condemned by Judge Thayer, formerly of this 
court, when he was on the Missouri state circuit, and that attitude 
affirmed on appeal. Boykin v. Campbell, 9 Mo. App. 495. It seems 
to me that, if this position and the preceding one are well taken, 
then a hopelessly insolvent buyer can always demand performance 
where it is advantageous to hira to hâve performance, because he can 
always say to the seller, "The value of the goods you deliver is more 
than the contract price," or he can say, "I hâve, or I will hâve, by pay 
day, the amount due therefor." In my judgment this emasculates, if 
it does not efifectively eliminate, the rule of law that voluntary 
inability to pay after exécution of sales contract excuses delivery, 
foUowing such inability. Another position is that the large as- 
sets of the plaintiff went to the assignée, under a contract expressly 
making such assets subject to the liabilities and obligations of the 
plaintiff. Without this provision, the law would hâve presumed and 
executed such a trust. But such a conveyance of total assets is 
a renunciation of the contract, and entitles the seller to treat it as 
such. In Lovell v. Insurance Co., 111 U, S. 264, 273, 274, 4 Sup. 
Ct. 390, 395 (28 L. Ed. 423), the court said : 

"The assignment of ail of its assets by the old company to the new one, 
upon the considération of its obligations being assumed by the new company, is 
somewhat analogous to an assignment of property by a dobtor for the benefit 
of his ereditors, in which only those creditors who are preferred, or those who 
ehoose to come in and partlcipate in the fund assigned, rceeive any beneflt, 
whilst those who refuse to come in take no beneflt, preferrlng to retain tlieir 
daim against the debtor. * * • Our third conclusion is that, as the old 
company totally abandoned the performance of its contract with the com- 
plainant,. by transferrlng ail its assets and obligations to the new company, 
and as the contract is executory in its nature, the complainant had a right to 
consider it as determined by the act of the company, and to demand what was 
justly due to him in that exlgêncy. Of this we think there can be no doubt. 
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Where bne party to an executory contract prevents tlie performance of it, or 
puts it out of his own power to perforai it, tlie other party may regard it as 
terminated and demand whatever damage lie lias sustained tliereby." 

Expressions on page 272 of this same case are closely applicable 
to the instant case. Central Trust Co. v. Chicago Auditorium, 240 
U. S. 581, 36 Sup. Ct. 412, 60 L. Ed. 811, L. R. A. 1917B, 580, is al- 
so in point in its reasoning. On page 591 of 240 U. S., on page 
415 of 36 Sup. Ct. (60 Iv. Ed. 811, L. R. A. 1917B, 580) the court 
says: 

"Commercial crédits are, to a large oxteiit, basod upon the reasonable ex- 
pectation that pendiiig contracts of acknowledsvd validity will be performed 
In due course; and the same principle that entitles the profni.see to continued 
wlliingne.ss entitles him to continued ability on the part of the promisor. In 
short, it inust be deemed an implled term of every contract that the promisor 
will not permit himself, througli insolvency or acts of bankruptcy, to be 
•Usabled Irom making performance ; and, in this view, bankruptcy proceedings 
are but the natural and légal (ionseqncnce of somctiiing doue or omitted to be 
done by the bankrupt, in violation of liis engagement." 

Neither insolvency nor bankruptcy could more effectually disable to 
perform than to strip a company of its business and ail of its assets, 
and place its complète control in the hands of its assignée, as was 
hère done. The above décisions are controlling, and seem to me ap- 
plicable to the situation hère presented. Cases dealing with assign- 
ments of property, or rights therein, are not helpful hère, because this 
is a pure question of what constitutes a renunciation or breach of a 
contract. The basis of those décisions is différent, as set out in Gal- 
braith v. Payne, 12 N. D. 164, at 171, 96 N. W. 258. I think this total 
assignment, vvhich not only stripped this plaint) ff of ail of its assets, 
but distributed the proceeds therefrom among the stockholders, leav- 
ing this plaintiff a mère shell, with even its capital stock in control of 
its assignée, was, within the above United States Suprême Court 
décisions, a renunciation of the contract of purchase, and such a breach 
as entitled the seller to refuse further performance. 

Therefore I conclude that the judgment sbould be reversed. 



TITLE GIJAKANTY & SlUETY CO. v. HANNON et al. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1920. Rehearing 
Denled May 27, 1920.) 

No. 5006. 

Principal and surety ^^lîS — Contract of indemnîty tendered in application 
for surety bond put in force by acceptance of bond for smaller amount. 

Where défendant made application to plaintiff, a surety company, on a 
form prescribed by it, to furnish his bond for $1,000,000 as state treasurer, 
by which application he agreed to pay a stated premium and to indemnity 
plaintiff against loss by reason of its suretyship, and without further ap- 
plication plaintiff furnished a bond for $500,000, which défendant ac- 
cepted, and on which he paid the stipulated premium, a jury was author- 
ized to tind that plaintiff's action was a counter proposai, based on the 
original application, and that on Its acceptance such application and its 
conditions and obligations came Into force. 

=3 For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes ' 
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2. Principal and surety "S^lîâ — Surrender of indemnity bond considération 
for substituted bond. 

ïhe surrender by a surety oompany of an indemnity bond executed to 
it by third persons on its becoming surety for a statc ofiîcer is a valid anj 
suffieient considération for a new bond glven in its place, althougb not ail 
tlie makers were signers of the one surrendercd. 

In Error to the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Action by the Title Guaranty & Surety Company against Mary G. 
Hannon, now Mary G. Whitaker, executrix of the will of John Han- 
non, deceased, Frank J. Thomas, administrator of the estate of Wil- 
Uam E. Thomas, deceased, substituted for said William E. Thomas, 
and Thomas T. Kelly. Judgment for défendants, and plaintiff brings 
error. Revcrsed. 

Charles Blood Smith, of Topeka, Kan. (Samuel Barnum, of Topeka, 
Kan., on the brief), for j^laintiff in error. 

R. F. Hayden, of Topeka, Kan. (George P. Playden and D. R. Hite, 
both of Topeka, Kan., on the brief), for défendants in error. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

LEWIS, District Judge. Two separate actions were brought by 
The Title Guaranty & Surety Company, one against John Hannon and 
W. E. Thomas, and the other against Thomas T. Kelly. They were 
Consolidated for trial and we hâve one record. In both verdicts and 
judgments were in favor of défendants. Each, as pleaded, was for 
the recovery of damages for breach of an indemnity contract. The 
one on which Kelly was sued was contained in his written application 
to the Surety Company to become a surety on his officiai bond, as 
State Treasurer of Kansas, for one million dollars. In it he promised 
to indemnify the Surety Company against loss, damages, counsel 
fées and expenses which the Surety Company might be put to in con- 
séquence of its executing the bond. The application was a printed 
form containing many questions of a personal nature and of the duties 
and responsibilities of his office, and blank spaces for answers and 
his signature. After he inserled the answers and signed it, he de- 
livered it to the plaintiff's local agent, who sent it to the plaintifif 
at Scranton, Pa., its home office. In response it signed the bond 
as surety for Kelly for half a million dollars, and sent it to its local 
agent, who in turn delivered it to Kelly on January 6th or 7th. Kel- 
ly accepted it, iriduced local friends to become his sureties on anoth- 
er like bond for the same amount, and on January lOth delivered 
the two bonds to the proper State officiai, who approved them. The 
plaintifif retained Kelly's application. Nothing was said between Kelly 
and the local agent, when the latter delivered the bond to Kelly, about 
the application and the indemnity contract in it. A bank m which Kel- 
ly afterward deposited State funds failed, and by reason thereof Kelly, 
and the plaintiff as his surety, were sued on his officiai bond. This 

^caFor other cases see same toplc & KBT-NUMBBR in ail Key-Numbered Digests & Indexes 
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action was brought to recover the expènditures made by plaintiff in 
defending that action. 

[1] Kelly's défense, — the only one with a semblance of merit, — was 
that the refusai of the plaintiff to become his surety for one million 
dollars was a rejection of his written appHcation, that his acceptance 
of the half-million dollar bond was an entirely new transaction wholly 
indépendant of his written application, and that he was not bound 
on the indemnity clause in it. If the half-million dollar bond ten- 
dered to Kelly was a counter offer on his application, and he ac- 
cepted it as such in place of the million dollar bond, his application 
would stand modified only to that extent. Kelly knew that his 
written application had been demanded of and given by him as the 
basis on which plaintiff would décide whether it would become his 
surety. He also knew that his application bound him to pay the 
plaintiff a money premium if it took the risk. The promise of in- 
demnity, and the premium which Kelly paid some time after he 
accepted the bond, was the considération to the plaintiff. If his 
silent acceptance of the half-million dollar bond would support a 
reasonable inference of his release from the indemnity clause, why 
not a waiver of the premium also? If that was a new and independ- 
ent transaction there was nothing in the application that would bind 
Kelly, but he subsequently paid the money premium. The circum- 
stances under which the bond was delivered to and accepted by Kelly 
cause us to believe that the only rational estimate to be taken of that 
transaction is that the tender of that bond to Kelly was a proposed 
modification by the plaintiff of the application in that respect, and that 
Kelly's silent acceptance of it was an assent on his part to the modifica- 
tion ; and in that view the jury could hâve been appropriately directed 
to find for plaintiff. But assuming, as the trial court did, that it 
presented an issue of fact for the jury, we are of the opinion that 
there was prejudicial and réversible error, both in the instruction given 
and in the refusai of the one asked by the plaintiff. The court told the 
jury : 

"The fact is undisputed he (Kelly) made an application for a million dollar 
bond, but théy declined to accept that application, did not write a million dol- 
lar bond. So that ended it, that application, unless it was subsequently taken 
up between them and was agreed subsequently by both the plaintiiî and défend- 
ant Kelly that he would accept a bond that the plaintiff did write for him 
under that application." 

And again: 

"That written application was In évidence, and had the bond applied for, — 
or, put it in other words — had the proposition the défendant Kelly made to 
the plaintiff been accepted as made, and the bond applied for had been writ- 
ten, there would be no question. But, under the facts in this case, that propo- 
sition was not accepted, and It fell of Its own weight. Had no more life until 
renewed by a subséquent agreement. There was a bond furnished by the plain- 
tiif In the case In one half the amount applied for. How was that bond fur- 
nished. Did the plaintiff and the défendant agrée when the bond in this 
case was furnished that It should be furnished by the plaintiff and accept- 
ed by the défendant in satisfaction of that proposition made, because if they 
did not make a second agreement in regard to that you hâve no évidence in 
this case at ail that it was furnished under the application, and the burden is 
upon the plaintiff to establish that fact." 
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That, în effect, was a direction to find in favor o£ the défendant. 
The request of the plaintiff was to give the following instruction, 
which we think should hâve been given instead of the one given by the 
court of it& own motion, if the issue were open : 

"If the évidence in tliis case shows that the dei'enclant Kelly originally re- 
quested the plaintiff to become surety upon his bond as State Treasurer, in 
the suni of $1,000,000, making said request in wrlting upon the printed form 
of application used by the plaintiff, and tliat the plaintiff refused to go upon 
his bond in said amount, and it further appears that tlie plaintiff did sub- 
sequently go upon his said bond as State Treasurer in the sum of $500,000, 
without tlie said Kelly signing a new application therefor, and that the 
original application for a million dollar bond was treated by the parties as if 
it had been modilied so as to read for a half million dollar bond, no new ap- 
plication being aslied of and no other application being signed by the de- 
fendant Kelly, then and in that event the said Kelly would be bouud in this 
action by the provisions of the original application signed by him." 

The other action was against William E. Thomas and John Hannon. 
They, with Chas. J. Devlin and Chas. J. Lantry, signed, sealed and 
delivered a bond to plaintiff in which they agreed to indemnify plain- 
tiff against the same expenditures noted in. the Kelly Case, and 
to assure the payment by Kelly to plaintiff of the money premium 
on his officiai bond. It recited that it was given on request of the 
makers to the Surety Company that it exécute Kelly's bond as State 
Treasurer of Kansas. However, it bears date Januaiy 23rd, some 
sixteen or seventeen days after Kelly's bond had been signed and de- 
livered by plaintiff. The recovery asked in this case was the same as 
in the other. Thèse facts cannot be controverted : Prior to and 
at the time plaintiff's local agent delivered the bond to Kelly, on 
January 6th or 7th, he had in his possession, as agent, an indemnity 
bond drawn in the same terms as the one in suit, which had there- 
tofore been signed by Lantry, Devlin and Hannon. On January 
9th he sent that bond by mail to the plaintiff at Scranton. The 
word "December," as originally written in the bond, had been erased, 
and "January" substituted. On that account, and for the reason 
that there was no endorsement on the bond covering the correction, 
the plaintiff was not satisfied with it, and on January 12th returned it 
to the local agent with the request that he hâve a new bond signed to 
take its place. That bond, written in the terms of the one sued on, 
was a valid and blnding obligation on the makers. U. S. Fidelity & 
Guaranty Co. v. Riefler, 239 U. S. 17, 36 Sup. Ct. 12, 60 L. Ed. 121 ; 
1 Chitty on Contracts (llth y\m. Ed.) p. 28. The agent thereupon pro- 
cured the exécution of the bond sued on and delivered the one that had 
been returned to him to Chas. J. Devlin. Hannon was physically 
unable to attend the trial. Thomas testified that he did not sign 
the first bond, though his cross-examination left that fact in some 
doubt. He also testified that he received nothing for signing the 
bond sued on. 

[2] Inasmuch as the défendants were accommodation makers the 
court instructed the jury that there must hâve been a considération to 
them for the exécution of the bond sued on, which was after the 
day that Kelly's bond was delivered to him, and that the considération 
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claimed was the surrender of the old bond for the new. But the court 
did not tell the jury that the surrender of the old bond was a fact 
established by the évidence beyond dispute. The charge also left 
the impression that even if that were found as a fact, still Thomas 
would not be liable unless he had also signed the first bond. This 
was error. If Devlin alone, who received the first bond back, had 
been the maker it would hâve bound him, or if Devlin and Lantry 
only had signed it it would hâve bound them, or if the two with 
Hannon had signed it it would hâve bound thé three; and we think 
the testimony on that point is ail one way and establishes beyond 
question that the three did sign it. The claim of Thomas that he 
did not sign it may be conceded, and is immaterial. His liability 
is not contingent on whether he received anything for executing 
the bond sued on. When the plaintiff surrendered the first bond 
it parted with a valuable right, a right to hold the makers for any 
damage it might suffer, covered by the terms of their obligation to 
it, and this was a valuable considération sufficient to sustain the 
liability of the makers of the last bond. Violett v. Patton, 5 Cranch, 
142, 3 L. Ed. 61 ; Hendrick v. Lindsay, 93 U. S. 143, 23 L. Ed. 
855 ; Rucker v. Bolles, 80 Fed. 504, 25 C. C. A. 600; Wald's Pollock 
on Contracts (3d Ed. by Williston) 185 ; 1 Addison on Contracts (Mor- 
gan's Ed.) § 9; 2 Kent's Com. 465. Plaintiflf's request for a verdict in 
its favor should hâve been granted. 

The record establishes that as between Kelly and the obligors on 
the bond, the latter were liis sureties, and any judgment entered against 
the sureties should recite that Kelly is the principal debtor as between 
him and them. 

Reversed, 



CLEN V. JORGEXSEN. 

(Circuit Court of Appeiils, Tliird Circuit. Apill 23, 1920.) 

No. 2486. 

1. Courts <&='4(>5(1) — Judgments of local court;s of Virgin Islamls revîewable 
by Circuit Court of Appeals on appeal. 

By Act Mardi 3, 1917, § 2 (Conip. St. 191S, Comp. St. Ann. Supp. 1919. 
g o924%b), continuing in force until otherwi.so provided the local laws of 
the Virsln Islaiids, providiiiK that they shall be adiniiiistered through the 
local jndicial tribunals, and that "in ail cases arising in the said West In- 
dian Islands and now enforceable by the courts of Denmark the writs of 
error and appeals shall be to the Circuit Court of Appeals for the Thlrd 
Circuit," Congress must be presumed to hâve intended to inrest that court 
with an appellate .iurisdiction whieh would inake its review of cases pos- 
sible and practicable ; and since the distinction between causes at law and 
in equity is unknown In the courts of the Islands, and ail judgments were 
reviewable de novo on the record by the Suprême Court of Denmark on 
appeal, such judgments may be similarly reviewed on appeal, both as to 
facts and law, by the Circuit Court of Appeals, irrespective of whether the 
cause of action would hâve been in equity or at law in the courts of the 
United States. 

^E5>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Z. Landord and tenant <3»108 (1) , 283— Lease held to require rent in arrears 
six months and one month's notice to vacate before suit to dispossess 
tenant, 

TJnder a lease provldlng that, "in case the rent should not be pald dur- 
ing 6 months, the lessor can give one month's notice to the lessee to 
vacate the estate," the rent must be in arrears for 6 months before notice 
can be given, and notice must be glven one month before suit to dispossess 
the lessee. 

Appeal from the District Court of St. Thomas and St. John, Virgin 
Islands; Thiele, Judge. 

Action by J. P. Jorgensen against Sophie R. Clen for rent due under 
lease and for ouster. Judgment for plaintiff, and défendant appeals. 
Modified. 

William Clarke Mason, of Phîladelphia, Pa., for appellant. 
Joseph Neff Ewing and Prichard, Saul, Bayard & Evans, ail of 
Philadelphia, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

PER CURIAM. J. P. Jorgensen, the plaintifï below, brought this 
action in the district court for St. Thomas and St. John, Virgin Is- 
lands, against Sophie R. Clen, the défendant below, for rent due under 
a lease and for her ouster from the demised premises. The court en- 
tered against the défendant a money judgment for rent found due, to- 
gether with a judgment of ouster. By this appeal she seeks a review 
of the judgment in both its branches, alleging errors of fact in one and 
an error of law in the other. 

[1] This case — the first to come hère from the Virgin Islands — 
is met on the threshold by a question of the jurisdiction of this 
court to review on appeal a judgment rendered under Danish procé- 
dure. Our jurisdiction is challenged on the ground that the action 
below was an action at law, and that our jurisdiction to review sucb 
an action is by writ of error — and then only as to errors of law — under 
the familiar distinction between actions in equity and at law and the 
corresponding distinction between appeals and writs of error. Roberts 
V. Great Northern R. R. Co., 138 Fed. 711, 71 C. C. A. 127; Smith v. 
Currie, 230 Fed. 803, 145 C. C. A. 113. While in our jurisprudence 
an action of this character is without question an action at law, we 
are not prepared to say what it is under Danish procédure. But 
insisting, nevertheless, that the action was at law, the appellee as- 
serts — without the possibility of successful contradiction, we admit — 
that the defendant's right to bave her case reviewed and this court's 
jurisdiction to review it are only such as are granted and conferred 
by Congress. He shows, further, that the only source of this liti- 
gant's right to appeal and of this court's appellate jurisdiction over 
judgments of the courts of the Virgin Islands is the Act of Congress 
approved March 3, 1917, c. 171, § 2, 39 Stat. 1132 (Comp. Stat. 1918, 
Conip. St. Ann. Supp. 1919, § 392414b), and maintains, that this act 
specifically provides for review of actions at law by writs of error, 

«=5>For other case» see same toplo à KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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not by appeal, and that to such procédure this court's jurisdiction is 
strictly limited by the terms of the act. Hooven v. Feàtherstone's 
Sons, 111 Fed. 81, 49 C. C. A. 229. 

This statute was enacted just after the United States, under treaty 
with Denmark, had taken over the West Indian Islands, and is, 
so far as we hâve been shown, the only fédéral act which concerns the 
jurisdiction of courts, original and appellate, extending over thèse 
islands. The relevant section of the act reads as follows: 

"Section 2. Local laws continuée; courts; appeals and wrlts of error 

TJntll Congress shall otherwise provide, in so far as compatible with tlie chang- 
ée! sovereignty and not in conflict with the provisions of this act, the laws regu- 
lating élections » » * and the other local laws, in force and effect in said 
islands on the seventeentn day of Jannary, 1017, shall remain in force and ef- 
fect In said islands, and the same shall be administered by the civil officiais and 
through the local judicial trlbunals established in said islands ; * * * and 
the orders, judgments, and decrees of said judicial tribunals shall be duly en- 
forced. * * * In ail cases arising in the said West Indian Islands and 
now reviewable by the courts of Denmark, writs of error and appeals shall 
be to the Circuit Court of Appeals for the Thlrd Circuit, and, except as provid- 
ed in sections two himdred and thirty-nine and two hundred and forty of the 
.Judicial Code, the judgments, orders, and decrees of such court shall be final 
in ail such cases." 

As the act of Congress which established Circuit Courts of Ap- 
peals provided that they "shall exercise appellate jurisdiction to review 
by appeal or by writ of error" final décisions in the District and Cir- 
cuit Courts of the United States (Act of 1891, c. 517, § 6 [Comp. St. 
§ 1120]), and as that act has been construed to préserve the distinction 
which had long existed in those courts between an appeal in an equity 
case and a writ of error in a case at law, the appellee urges that 
there can be no presumption that Congress, in conferring upon this 
Circuit Court of Appeals appellate jurisdiction over proceedings in 
the courts of the Virgin Islands, intended to abolish that distinction 
and change the process prescribed by the act of its origin, unless its 
intention so to do is plainly manifested by the language of the act. 
Stevens v. ClarKe, 62 Fed. 321, 10 C. C. A. 379. 

In order to détermine what Congress did when it conferred on 
this court appellate jurisdiction over proceedings in the courts of 
the Virgin Islands, we may validly inquire what Congress intended to 
do, havine rea^ard, of course, to the subject-matter to which its enact- 
ment was addressed. In the first place, its subject-matter was not the 
District Courts and Circuit Courts of the United States. In thèse 
courts the distinction between actions in equity and at law existed 
and Congress in conferring appellate jurisdiction upon Circuit Courts 
of Appeals recognized the distinction by prescribing the mode of 
the exercise of their jurisdiction by appeal and writ of error. Act of 
1891. The subject-matter of the enactment under considération 
was the ordinary or district court of the Virgin Islands — a local 
court established under Danish rule, with jurisdiction over contro- 
versies of every kind, in which the distinction between actions in 
equity and at law was neither made nor known. Having this in mind 
it is plain that Congress intended, for a time at least, to préserve 
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the local lavvs of the islands and to provide for their enforcement 
through the local judicial tribunals as then established. As the 
courts of Denmark were, under the changed sovereignty, no longer 
open to appeals from the insular courts of original jurisdiction, Con- 
gress also intended to provide in substitution an appellate tribunal in 
the United States to review the judgments and decrees of those courts. 
To this end Congress by a few words conferred upon this court ap- 
pellate jurisdiction, contemplating, doubtless, that this jurisdiction 
would be invoked by appropriate process and be exercised in a man- 
ner consistent with the character of the matters brought before it 
for review. In conferring jurisdiction Congress did not define the 
process to be employed or the procédure to be foUowed, otherwise 
than by stating that — 

"in ail cases arisins iii tlie said West ludian Islands and now reviewable by 
the courts of Denmark, writs of error and appeals sball be to the Circuit 
■Court of Appeals for the Third Circuit." 



In using this expression Congress was chiefly concerned in designat- 
ing the court to which the process of review should be addressed. 
It rather assumed that the appellate procédure would be by writs of 
error and appeals ; it did not, however, expressly prescribe that 
procédure as it did in the act creating Circuit Courts of Appeals. 
Act of 1891, c. 517, § 6. But as Congress by the act of 1917 did in- 
contestably grant this court jurisdiction to review judgments and 
decrees of thèse insular courts, it becomes necessary, in order to 
détermine what form such review shall take in order that it em- 
brace what Congress intended, to inquire into the judicial establish- 
ment of thèse islands and the peculiar judicial proceedings by which 
cases were there tried and later were reviewed by the appellate court 
in Denmark. 

From the protocol in this case, made and certified by the district 
court, as well as from our investigation elsewhere, it appears that 
in the courts of original jurisdiction in the Virgin Islands, under 
the continuation of Danish procédure, a cause is begun in what is 
called the reconciling court. To the judge of this court the parties 
submit their controversy quite informally, and the judge, with equal 
informality, endeavors to reconcile their différences. In vindication 
of such informai judicial procédure it is interesting to learn that 
most of the litigation in thèse islands is successfully ended in this 
court. If, however, the judge fails to compose the controversy by 
process of reconciliation, as happened in this case, the cause is then 
transferred to the ordinary or district court. In this court the same 
judge slts (always in the présence of two court witnesses, presumably 
representing the public) and hears the case without a jury. As we 
gather from the protocol before us, oral évidence is seldom presented. 
The case is tried on written pleas. Thèse pleas bear no resemblance 
in name or number to pleadings either at common law or under code 
practice. They contain a récital of what the parties regard to be the 
évidence bearing on their respective sides, supplemented by discursive 
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argument. They are filed without vérification, and to the admission 
or rejection of évidence so pleaded, no exceptions are noted. 

When the pleadings end, the judge enters the court's judgment. 
From this judgment (prior to the change in sovereignty) an "appeal" 
was "allowed" to the Suprême Court of Denmark. There the whole 
record was reviewed de novo, without regard to whether the proceed- 
ing below was in equity or at law, for, as we are informed, no such 
distinction existed. 

Such, in brief, was the judicial procédure under the Danish law. 
By continuing this procédure in thèse islands after the United States 
had acquired them, and in conferring upon this court appellate juris- 
diction in ail cases there arising "and now reviewable by the courts of 
Denmark," Congress by the cited act clearly did two things: First, 
it granted to litigants a right of review of their cases tried in thèse 
islands ; and, second, it conferred upon this court jurisdiction to re- 
view them. In continuing Danish procédure in this newly acquired 
domain and in granting the right of review of cases tried îhere- 
under, Congress must hâve intended, until it provided otherwise, to 
grant such review as had previously existed under Danish rule, and it 
must hâve intended also to confer upon this court an appellate 
jurisdiction which would make review of cases so decided practicable 
and possible. 

If, in granting the right of review to litigants in thèse islands and 
in conferring appellate jurisdiction upon this court, Congress used 
words which, having a technical meaning in jurisdictions of English 
origin, had no meaning at ail in Danish jurisprudence, we cannot hold 
that Congress intended thereby to impose upon their jurisprudence a 
légal distinction between proceedings in equity and at law to it un- 
known, and to change their proceeding of review fiom that which 
existed to one grounded on that distinction. In other words, we can- 
not hold that Congress prescribcd an appellate procédure based on a 
distinction which did not exist. Therefore, until Congress shall pro- 
vide otherwise, we shall regard the appellate jurisdiction conferred 
by the recited act to be such as to enable this court to review on ap- 
peal ail matters of fact and of law involved in the judgments brought 
hère for review. 

As shown by his first plea, the plaintiff brought this suit on a lease 
to recover from the défendant rent due and in arrear for three years 
and eight months, amounting to $1,100 (transposing hère and here- 
after ail amounts from francs to dollars). By the same plea the 
plaintiff admitted an indebtedness to the défendant in an amount 
"which cannot exceed $550," leaving as the balance of his claim 
the sum of $550. While there was much discussion in the pleas 
concerning a transaction by which the plaintiff maintained and the 
défendant denied that the lease had been annulled, we lay aside this 
dispute in view of the plaintiff's acceptance of the defendant's "ver- 
sion" of the transaction and of the fact that the plaintiff bas brought 
this suit on the lease. 

It appears from the defendant's pleas that the demised premises, 
situate on the island of St. John and known as Leinster Bay estate, 
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comprised her ancestral property, and that she sold this estate to 
J. P. Jorgensen, the plaintifï, for $3,000, the purchase money to 
be applied to the payment of her debts and the debts of her husband, 
Henry Clen. Concurrently with this transaction, J. P. Jorgensen 
demised the purchased premises to Henry Clen, by the lease in suit, 
at the rent named and for a terni limited only by Clen's désire to 
remain on the premises and his abihty to pay the rent, with the 
stipulation that at his death the lease should pass to Sophie Clen up- 
on the same terms. Henry died and Sophie came into possession, 
and contintied therein vvithout paying rent. Whereupon the plaintiff 
brought this suit. 

To the plaintiff's claim for rent, Sophie filed a counterclaim for 
$1,950, embracing an item for an unpaid portion of the purchase price 
of Leinster Bay estate, amounting to $500, and a charge of $1,450 
for pasturing the plaintiff's cattle on the estate. Admitting the plain- 
tiff's claim of $1,100 for rent, she prayed judgment in her favor for 
the différence of about $850. The court disallowed her counterclaim 
(except the portion included in the plaintiff's admission of indebted- 
ness) and found her indebted to the plaintiff in an amount exceeding 
that which the plaintiff himself claimed to be due, but entered judg- 
ment (on the plaintiff's admission of indebtedness) for $550. In order 
correctly to understand the conflicting demands of the parties, we 
hâve found it necessary to make from the many pleadings statements 
of the opposing claims in the nature of bills of particulars. Thèse we 
reproduce as follows : 

Plaintiff's Claim. 

Plaintiff's claim for rent — 3 years and 8 months at .$25 a month (not 

oontested by défendant) $1,100.00 

Plaintiff admitted the validity of defendant's counterclaim, not to 
exceed SGO.tK) 

Plaintiff claimed and was awarded ijndgment for a balance of $550.<X) 

With this money judgment. there was a .iiadgment of ouster. 

Defendant's Counterclaim. 

Balance due on the purchase price of Leinster Bay estate .fôOO.OO 

Pasturins 10."? head of cattle for 8 months (July, 1916, to March, 

1917) at .50 cents per head per montli 412.00 

Pasturing 107 head of cattle for 9 months (April 1, 1917, to Deceniher 

31, 1917) at $1 per head per month 9fi3.<K) 

Pasturing 25 calves for 6 months at 50 cents per head per month.. 75.00 

ipi.O.-iO.OO 
The défendant admitted rent dtie and unpaid in the amount of 1,100.00 

And asked for judgment in her favor for aliout 1^850.00 

Turning to the plaintiff's claim, the item of $1,100 for rent, not 
being disputed, was propcrly allowed. But the allowance in full of 
the item of $550 as a crédit against the defendant's charges for j)as- 
turage was error. Such a claim by the plaintiff was, in the first place, 
wholly inconsistent with his original position, that after July, 1916, 
the défendant, because of annulment of the lease, ceased to be his 
tenant, and that thereafter he pastured his cattle on his own land. 
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Yet for some reason (which we think appears in the lease) he con- 
tinued to make payments to the défendant in sums aggregating $550. 
But, when the défendant presented her charges for pasturage, the 
plaintifF changed his position, as shown by the institution of this suit 
on the lease, whereby it appears that the relation of landlord and 
tenant between himself and the défendant had either been restored 
or had never been disturbed. 

Such being the relation, what does the lease require of the parties 
arising out of it? 

The sixth paragraph of the lease provides : 

"Should the grass pièces, the buildings, and the estate iiot be kept in proper 
condition, the lessor can also give oue mouth's notice to the lessee to quit the 
estate." 

The seventh paragraph of the lease reads: 

"The lessee has S^UlO in hand belonging to tlie lessor for the purpose of 
building houses, troiighs, and cleaning the grass pièces." 

While it would seem from the seventh paragraph of the lease that, 
on entering upon the démise, the défendant had in hand $400 of the 
plaintiiï's money to be expended upon his premises, the pleas show 
very conclusively that such was not the case, but that the plaintiff from 
time to time thereafter advanced the défendant small sums for this 
purpose, aggregating $550, a part of which the défendant spent for 
repairs, etc. To harmonize paragraphs 6 and 7, we construe para- 
graph 7 as an obligation of the lessor to advance $400 to be expended 
upon his property and paragraph 6 as an obligation of the lessee there- 
after to expend her own money for its upkeep. The plaintiff lessor 
more than performed his covenant by advancing $400 plus $150 or 
$550 in ail. The défendant lessee used the $400 thus advanced, but 
failed thereafter to perform her covenant to pay for the upkeep from 
her own funds. Whether she used the remaining $150 for this pur- 
pose or for some other purpose is immaterial. As the plaintiff paid 
$150 more than his covenant in the lease required him to pay, and as 
the défendant did not expend her own money in this amount for 
this purpose as her covenant required her to do, the plaintiff is en- 
titled to recover the différence between $400 and $550, to be applied 
as a crédit upon the defendant's pasturage charges against him. The 
trial court erred, therefore, in allowing a crédit of $550, instead of 
$150. 

With thèse findings for the plaintiff, we now take up the defendant's 
counterclaim. The first item is for an unpaid balance of $500 on the 
purchase price of the estate. The défendant produced no évidence 
tending to show such a balance due her. Realizing this lack of proof 
to sustâin this item, her counsel urges that the relation between the 
plaintiff and défendant of counsel and client casts upon the plaintiff 
the burden of showing that he paid the purchase price of $3,000 in 
full by showing that he applied the whole of it to the discharge of the 
debts of the Clens. Ridge v. Healy, 251 Fed. 798, 164 C. C. A. 32. 
Assuming, without deciding, that the burden was on Jorgensen, we 
fînd that he has sustained it. Furthermore, the transaction involving 
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the distribution of the purchase price of the property was open to direct 
attack by Sophie when the estate of Henry Clen was being settled be- 
fore the ordinary court (a court with jurisdiction similar to that of a 
surrogate court, orphans' court, or register of wills) and before his 
estate was finally closed with her consent, by the judgment of that 
court. As we bave not been shown anything in the Danish law to the 
contrary, we regard that judgment as conclusive and not open to col- 
latéral attack in this action. Therefore we find no error of the trial 
court in disallowing this item. 

As the plaintiff admits the defendant's tenancy under the lease sued 
on and also admits placing his cattle on the demised premises for 
pasturage, it is évident that he owes the défendant pasturage charges. 
There is no substantial dispute between them as to the number of 
cattle placed upon the premises for pasturage or the time they remain- 
ed there. The dispute relates chiefly to the rates charged. 

This dispute, however, does not extend to the rate of 50 cents 
per head per month for pasturing 103 head of cattle for eight months, 
amounting to $412. It relates to the rate of $1 per head per month for 
pasturing 107 head of cattle for nine months, represented by the 
defendant's claim of $%3, and grows eut of the action of the de- 
fendant in raising the rate from 50 cents to $1 without notice to 
the plaintiff. The trial judge refused to allow the increased rate 
on the theory that the plaintiff was entitled to notice of the change. 
In this we think he erred, because he failed to recognize that the 
parties had made no express contract, written or oral, with référence 
to pasturage. The plaintiff simply placed his cattle upon the de- 
fendant's premises and there left them to be pastured. The claims 
for the defendant's pasturage services and expenditures, therefore, 
arise out of an implied contract. Under a contract of this character, 
the law holds that the plaintiff impliedly promised to pay the défend- 
ant reasonable rates for pasturage, whatever thev were and however 
they changed. If they had fallen, he would hâve been required to pay 
only the lesser rate and to pay the same without notice ; as they rose, 
he is required to pay the higher rate, similarly without notice, because 
the only contract between them was the contract which the law implied. 
Such a contract did not impose the condition of notice. It called 
always for the payment of reasonable rates. What were reasonable 
rates in this case was best evidenced by the going rates, which, when 
the plaintiff placed his cattle on the defendant's premises, admittedly 
were 50 cents per head per month. By évidence equally certain, thèse 
rates changed under war conditions and rose in one instance as high as 
$1 per head per month. There was in this instance, however, a situa- 
tion which impresses us as carrying this rate above the prevailing rate ; 
but as the plaintiff showed by his own évidence that the rates rose 
as high as 80 cents per head per month, we think he cannot complain 
if he is called upon to pay the rate which he proved others paid. 
The judgment should therefore be modified as to this item. 

In denying the plaintiff's claim for pasturing 25 calves, we think 
the trial judge committed no error. It was proven that under the cus- 
tom of the islands no pasturage is charged for calves while they 
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run with their mothers, and that this embraces a period of six months 
after birth. The défendant failed to show that the calves for which 
she made a charge were pastured within or without this period. 

Having reached thèse conclusions, we direct that the money judg- 
ment be affirmed, when modified pursuant to the f ollowing statement : 

Amount Due Plaintiff by Défendant. 

Plaintiff's claiin for 3 years and 8 months rent at .$25 a 

month $1,100.00 

Différence between the snm of $400 plaintiff was required 
to advance the défendant for upkecp of demised prem- 
ises and the sum he aetiially advaneed ($550) 150.00 $1,250.00 



Amorint Due Défendant by Plaintiff. 

Balance due on purehase priée of Leinster Bay estate. . . . $000.00 
Pasturing 103 head of cattle for 8 months at 50 cents per 

head per month 412.00 

Pasturing 107 head of cattle for 9 months at 80 cents per 

head per moiitli 770.40 

Pasturing 25 cal^-es for 6 months at 50 cents per head 

per month 000.00 1,182.40 

Judgment for the plaintiff for balance $n7.(i<> 

— with interest thereon at f) per cent, per amnnn from the 3d day of Jun(>. 
1018. 

[2j Embodied in the money judgment for rent in arrear is a 
mandate of the court, addressed to the défendant, that "she shall 
within a month after this judgment has been served upon her relin- 
cjuish possession of the Estate Leinster Bay." This is in efifect a 
judgment of ouster, which to be valid must be based upon the lease. 
The lea.se provides : 

"Paragraph 5. In case the rent should not he paid during six months, the 
lessor can give one nionth's notice to tlie lessee to vacate the estate." 

The plain meaning of this provision is that before the lessee can 
be dispossessed she must bave been in arrear in rent for a period 
of six months and after that period she must hâve been given one 
month's notice to vacate. The protocol contains no évidence of such 
notice or, indeed, of notice of any kind, except such as may be in- 
ferred from the institution of the suit. But notice by institution 
of suit is not the notice named in the lease. Until notice is given in 
the manner and time agreed upon by the parties when they entered 
into the lease no action to dispossess the lessee can be maintained. 
As such notice was not given, the trial judge fell into an error of 
law in commanding the défendant to vacate the premises. This part 
of the judgment is therefore reversed. 

The costs of the judgment below, as modified in accordance with 
this opiniori, shall be taxed in a manner consistent with the practice 
of the trial court. The costs of this appeal shall be borne equally by 
the appellant and appellee. 
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PHILADELPHIA & R. RY. CO. et al. v. LE BARR. 

(Circuit Court of Appeals, Tliird Circuit. April 19, 1920.) 
No. 2515. 

1. Raiiroads <§=>337(12) — Persons riding together on highway equally charge- 

able with négligence at crossing. 

Wtiore two persons are traveling together on a matter of mutual con- 
cern in au automobile owned and driven by one of tliem, tlie other is 
eciually eliarged witli tlio duty of care for tlieir safety, and any négli- 
gence in driving into danger at a railroad crossing witliout protest on 
his part is attributable to him. 

2. Raiiroads ©='328(4)— Automobile driver's duty to stop, look, and listen de- 

ilned. 

It is the positive duty of an automobile driver, approaching a railroad 
crossing where there is a restricted vision, to stop, look, and listen at a 
time and place where stopping, looking, and listening would be effective, 
and failure to observe this rule is négligence. 

3. Raiiroads <©=>331(3)— Duty of traveler, signaled by crossing watchman, 

detincd. 

While the signal of a crossing watchman to a traveler on the highway 
to cross docs not niake the railroad company an insurer of his safety, nor 
absolve him from the duty of exercising due care, it is a représentation 
tliat there is no train withln striking distance, and tlie traveler will not 
be hold to the strict rule of constant and extrême vigilance whicli is en- 
forced against one who crosses in sole reliance on his own judgment. 

4. Raiiroads '2=^3.50(29) — Négligence of automobile driver, signaled by watch- 

man, question for jury. 

Where the driver ot an automobile, on approaching a railroad crossing 
with which he was unacquaintcd at night, wher(! at some points near the 
crossing the view of the trattks was obstructed, stopped 20 or oO feet from 
the tracks and looked and listened, without soeing or heai'ing any train, 
whother he was chargeable with ncgligt^nee in proceerting to cross on 
signal of the watchman without again stopping Uc.ld a question for the 
Jury. 

In Error to the District Court of the United States for the Middie 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Action by Victor E. Le Barr against the Phihidelphia & Reading 
Raihvay Company and Wilham G. McAdoo, Director General of Raii- 
roads. Judgment for plaintifï, and défendants bring error. Affirmed. 

John T. Brady, of Harrisburg, Pa., for plaintiffs in error. 
Paul A. Kunkel, of Harrisburg, Pa., for défendant in error. 

Before BUFFINGTON, WOOLEEY, and HAIGHT, Circuit 
Judges. 

WOOELEY, Circuit Judge. Blanche Le Barr was killed in a col- 
lision at a grade grossing on the defendant's railroad. Victor E. Le 
Barr, her husband, brought this action to recover damages for her 
death, charging, as the defendant's négligence, first, its failure to give 
warning hy bell or whistle of the approaching train, and second, the 
act of its crossing flagman in signalling the driver of the vehicle in 
which his wife was riding to pass over the tracks in front of the train. 
The verdict was for the plaintiff. By this writ the défendant brings 

^^3} For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
265 F.— 9 
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hère for review several rulings of the trial court, ail of which are em- 
braced in its refusai to grant the defendant's motion for a directed 
verdict. 

The facts of the plaintiff's case, stated briefly, are thèse: L,e Barr 
and his wife were traveling in an automobile owned and driven by 
Charles Brensinger. L,e Barr was sitting with Brensinger on the front 
seat; Mrs. L,e Barr was sitting on the rear seat. The car was open 
except for side curtains in the rear. 

The tracks of the railroad were three in number, comprising, as ap- 
proached in this case, first, a westbound track; next, a central high 
speed eastbound track; and last, a low speed eastbound track. The 
highway crossed the tracks at an angle of approximately 45 degrees: 

It was dark when the automobile party drew near the railroad. The 
crossing and its surroundings were wholly unfamiliar to them. On 
reaching a point about twenty to thirty feet f rom the first track Bren- 
singer stopped the car, and observing a flagman on duty, signalled him 
by a blast of the hom. While awaiting a reply, Le Barr looked up and 
down the tracks and saw nothing; he listened and heard nothing. 
Brensinger with his eyes on the flagman also listened and heard noth- 
ing. As the flagman made no response to his first signal, Brensinger 
sounded the horn a second time by three or four blasts. Then the flag- 
man turned and gave a signal to pass over. In response to this signal 
Brensinger drove the car towards the railroad at low speed. When the 
front wheels reached the first track, Lfi Barr for the first time saw a 
train, but he could not tell which track it was on. Brensinger did not 
stop the car on the tracks, nor did Le Barr ask him to do so, but con- 
tinued across, with the resuit that the car just missed being struck 
by a fast freight east bound on the central track and was lightly struck 
by a slow freight east bound on the third track, deflecting the car 
from the road toward a ditch. Mrs. Le Barr was found under the 
car dead. 

The défense was, in substance, that the flagman did not signal the 
party to cross; that warning of the approaching train was given by 
iaell and whistle, and that if the plaintiff had listened he would hâve 
heard ; that, viewed at varions points within a hundred feet of the rail- 
road right of way, the tracks were visible for distances ranging from 
five hundred and eighty feet to half a mile; that if the plaintiff had 
looked when the car stopped he would hâve seen the oncoming train; 
or, if, at that point his vision was obstructed, he should hâve stopped 
again at some point nearer the tracks, where, upon looking and listen- 
ing, he could hâve seen and heard the train; and that the plaintiff's 
failure so to do constituted contributory négligence which the court 
should hâve found as a matter of law. 

[ 1 ] In reviewing this case, it is pertinent to note that Le Barr was 
not the guest of Brensinger. The two were traveling together on a 
mission of mutual concern. Though not driving the car, it is évident 
that Le Barr was required equally with the driver (his opportunities 
being equal) to exercise care for his own safety. Farley v. Wilming- 
ton, 3 Pennewill (Del.) 584, 52 Atl. 543. If without protest he per- 
mitted himself to be negligently driven into danger, any négligence 
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that contributed to the injury is imputable to him. Mittelsdorfer v. 
West Jersey Co., 77 N. J. Law, 702, 73 Atl. 540. Having made no 
protest against Brensinger encountering dangers equally open to him, 
Le Barr is chargeable with any négligence of which Brensinger was 
guilty. Brommer v. Pennsylvania R. R. Co., 179 Fed. 577, 581, 103 C. 
C. A. 135, 29 L. R. A. (N. S.) 924. Therefore, we shall from now on 
regard Le Barr as though he had driven the car. 

As the jury hâve found for the plaintiff on ail controverted issues 
of fact, we shall, of course, revievv the case as established by the ver- 
dict. Of thèse issues the one brought hère for review on the defend- 
ant's claim that it was an issue of law, and was, therefore, erroneously 
submitted to the jury, is that of the plaintiff 's contrihutory négligence. 
This issue was based on facts proved by the défendant and not re- 
butted by the plaintiff, and concerned the failure of the plaintiff to see 
and hear the approaching train when he stopped, or his failure to stop 
again and to see and hear the train, which, it was insistently claimed, 
was, most of the time, within his sight and hearing. In the defendant's 
claim of an extended view of the tracks there is the implication of a 
restricted view at différent points, thus presenting a question with réf- 
érence to which we regard the law as settled. 

[2] This court and the courts of Pennsylvania hâve repeatedly pro- 
nounced it to be a positive duty of an automobile driver approaching 
railroad tracks where there is a restricted vision to stop, look, and 
listen at a time and place where stopping, looking and listening would 
be effective. Broadly speaking, faikire to observe this rule is négli- 
gence. N. Y. C. & H. R. R. Co. V. Maidment, 168 Fed. (C. C. A. 3rd.) 
21, 25, 93 C. C. A. 413. 21 L. R. A. (N. S.) 794; Brommer v. Pennsvl- 
vania R. R. Co., 179 Fed. (C. C. A. 3rd.) 577, 103 C. C. A. 135, 29 
L. R. A. (N. S.) 924; D. L. & W. R. R. Co. v. Welshman, 229 Fed. 
(C. C. A. 3rd.) 82, 143 C. C. A. 358, L. R. A. 1916E, 816; VonBergen 
V. Erie R. R. Co., 70 Pa. Super. Ct. 46; Hanigan v. P. & R. Ry. Co., 
257 Pa. 237, 101 Atl. 640; Walsh v. Pennsylvania R. R. Co., 222 
Pa. 162, 70 Atl. 1088. 

In imposing this rule of duty upon the plaintiff in this case, we must 
mquire what were his surroundings and what he did with référence to 
them. He was bound to guard himself from danger in both direc- 
tions. The défendant showed by its own testimony that there was 
from this crossing a peculiar comhination of extended and restricted 
views of the railroad tracks. While at certain points within one hun- 
dred feet of the tracks the view up the tracks was, undoubtedly, open 
and extended, there were, nevertheless, obstacles to the vision of one 
stopping at other points within this distance. Thèse comprised a 
watchman's box, an outhouse, a cluster of telegraph pôles, and a grad- 
ually rising embankment with a water tank on top, none readily dis- 
cernible in the dark. To one stopping between thèse obstacles, the 
view of the tracks varied in extent ; but to one stopping behind them, 
the view was obstructed; in some instances, partially; in others, 
wholly. So also, to one moving toward the tracks from a point twen- 
ty or thirty feet distant, the view up the tracks closed and opened in- 
termittently as thèse obstacles were encountered and passed. While 
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there was nothing to obstruct the view down the tracks, the diagonal 
Crossing compelled the plaintiff on looking in that direction while 
moving in tlie opposite direction to reverse his position and look back 
over his shoulder. 

It cannot be disputed that the plaintiff obeyed the primary require- 
ment of the rule by stopping, looking and listening at some place. The 
jury hâve found that on stopping he did not see or hear the train. 
Whether this was due to the accident of stopping behind one of the 
several obstacles does not appear, but having once stopped, looked and 
listened and having moved on only upon the flagman's signal that he 
might cross in safety, the question is, whether the rule imposed upon 
the plaintifï the imperative duty again to stop, look and listen without 
reliance in any measure on the flagman's signal, and whether, accord- 
ingly, his failure so to do amounts as a matter of law to contributory 
négligence. 

[3] When at a grade crossing, gâtes are raised or a flagman beck- 
ons a waiting traveler to come on, there is a représentation that there 
is no approaching train within striking distance. It is in effect an in- 
vitation to cross; but one, however, by which the railroad company 
does not become the guardian of the traveler or an insurer of his safe- 
ty. It is an invitation only to cross with due care, requiring on the part 
of the one accepting it the exercise of his sight, hearing, and such other 
factors of safety, as the situation and circumstances permit. While 
the law will not under ail circumstances allow a person about to cross 
the tracks of a railroad to rely for his safety entirely upon the signal 
of gâtes or flagmen, neither will the law ignore the whole effect of 
such invitation. Therefore, the traveler when responding to the invi- 
tation will not be held to the strict rule of instant and constant and ex- 
trême vigilance which is enforced against one who crosses in sole re- 
liance on his own judgment. Erie R. R. Co. v. Schultz, 183 Fed. (C. 
C. A. 6th.) 673, 675, 106 C. C. A. 23 ; D. L. & W. R. R. Co. v. Welsh- 
man, 229 Fed. (C. C. A. 3rd.) 82, 85, 143 C. C. A. 358, L. R. A. 
1916E, 816. 

[4] Whether the plaintiff in this case when approaching the rail- 
road tracks in response to the flagman's invitation exercised the meas- 
ure of care which the law imposed upon him ; whether, af ter stopping 
once, he should hâve stopped again and by so doing he could for some 
reason hâve seen and heard what he had f ailed to see and hear bef ore ; 
or whether, having stopped so close to the tracks the first time, an- 
other stop would, in view of existing obstacles, hâve been no more ef- 
fective; and whether, having once started to cross upon the flagman's 
signal, he thereafter relied solely upon its implied représentation of 
safety, or on the contrary, he did ail that the situation required of him, 
not ignoring as a factor the invitation implied by the signal, were mat- 
ters of fact to be determined only by a jury. We are of opinion, 
therefore, that the trial court committed no error in refusing to dé- 
cide them as matters of law. 

As a précaution against misunderstanding, we distinguish not the 
law, but the facts in this case from those in N. Y. C. & H. R. R. Co. 
V. Maidment, 168 Fed. 21, 93 C. C. A. 413, 21 L. R. A. (N. S.) 794 
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and Brommer v. Pennsvlvania R. R. Co., 179 Ked. 577, 103 C. C. A. 
135, 29 L. R. A. (N. S') 924. The plaintiff in this case stopped, not 
to await the ]3as.sage of a train, but, admittedly, to protect himself by 
looking and listening and by avvaiting the assurance of the flagman 
that he could cross in safety. In the cited cases, tlie drivers of the au- 
tomobiles took no précautions, but, on the contrary, took chances 
which directly brought about the accidents. 
The judgment below is affirmed. 



In re STAR SPRING BED CO. 

(Cireiut Court of Appcîils, Thinl Circuit. April 19, 1920.) 
No. 24S2. 

1. Bankniptcy '©='303(1) — Bankrupt presumed insolveiit at dose of day pre- 

cedins filing of pétition. 

In tlio iil)spuc<> of connteriailiiis eviilouco, tlierc is a pve.suinption that a 
baiil^rupt was iuKolvcnt at the close of tlio tlay prcccding that on wlilcH 
an involnntary potitiou was liled against it, followed by an adjudication. 

2. Baokruptcy <g=»165(4) — HubstUution of accoinits receivable as security in 

pia^e of acconimoflation notes opérâtes as préférence. 

Whoro, at the close of the day precediuR the tiling of a pétition in bank- 
ruptcy, bankrupt exeented its note to a bank for the amount of accom- 
modation notes siven to it by third per.sons, which it had previously in- 
dorsed and discounted at the bank, takins up such notes and assigning ac- 
eounts reeeivable as securily for its own note, tlie transaction held to 
operat.e as a pi'efer(>nce to the bank. 

3. Bankruptcy tS^'lfîSd) — Bank discounting notes payable to bankrupt on 

indorsement is creditor. 

A bank, which lias discounted notes of third persons made payable to 
bankrupt and indorsed by it, is a gênerai creditor of bankrupt as respects 
the (juestion of préférence by the liankrupt. 

4. Bankruptcy <&=»lfi(((1) — t'atise to beiieve debtor iiisolvent sufficient to ren- 

der préférence voidahk^. 

If the faets sm'rounding and attending the transfer of property by a 
bankfupt to a creditor were such as to cause a reasonably prudent man to 
beiieve that bankrupt was insolvent, or as to put sucli a person on iu- 
quiry, which woiild liavc disclosed insolvency, the transfer i.s voidaWe as a 
préférence, nnder Itankiupfcy Act, § (lOb (Comp. St. § 0644). 

5. Banltruptcy 'S=3in()(3) — Transfer held voidable as préférence, because of 

creditor's knowiedge of insolvency. 

Where a bank, which had discounted notes payable to bankrupt on Us 
indorsement. supposing tliem to be ordinary business paper, before their 
matui-ity was Infornied that they were aeconimodation notes, and that the 
makers were unwilling to leave them longer outstanding, and thereupon 
surrendered thera, taking bankrupfs note, secured by an assignnient of 
accounts receivable, the transaction held to be such as to charge the bank 
with notice of lianjirupt's insolvency and to render the transfer of the 
accounts voidable as a préférence. 

6. Bankruptcy <S=398— Motion to expunge claim held not barred by lâches. 

jv delay of four months by a trustée after the liling of a claim before 
moving to expunge it, unless a préférence was surrendered, held not such 
lâches as to defeat his right, where no injury resulted to the creditor. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; J. Warren Davis, Judge. 

Ê=For other cases see same topio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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In the matter of the Star Spring Bed Company, bankrupt. The 
Union National Bank of Newark, N. J., appeals f rom an order of the 
District Court. Affirmed. 

For opinion belovv, see 257 Fed. 176. 

Arthur F. Egner, of Newark, N. J., for appellant. 
Nathan Bilder, of Newark, N. J., for appellee. 

Before BUFFINGTON and WOOLLEY. Circuit Judges, and 
MORRIS, District Judge. 

MORRIS, District Judge. Star Spring Bed Company, on April 
18, 1911, assigned certain of its accounts receivable to the Union Na- 
tional Bank of Newark, N. J., a creditor. On the following day an 
involuntary pétition in bankruptcy, resulting on May 1, 1911, in ad- 
judication, was filed against the Star Company. The claim of the 
bank was thereafter filed against the bankrupt estate. The trustée, 
by pétition alleging that by the aforesaid assignment the bank had re- 
ceived a voidable préférence, prayed that the claim be disallowed and 
expunged unless the alleged préférence be surrendered. The référée, 
after hearing, found that the assignment did not operate as a préf- 
érence, and that the bank did not hâve reasonable cause to believe 
that the assignment would efïect a perference, and dismissed the péti- 
tion. Upon review, the court below, arriving at contrary conclu- 
sions, reversed the order of the référée, and directed that the claim 
of the bank be expunged unless it should forthwith surrender its 
préférence. 257 Fed. 176. The matter is hère upon pétition for re- 
view and appeal from the aforesaid order of the District Court. 

The main facts appearing from the évidence touching the question 
of préférence are that on April 18, 1911, the Star Company was in- 
debted to the bank in the sum of $58,200. Of this amount $12,600 
was evidenced by promissory notes of the Star Company, and the 
remainder, or $45,600, by numerous notes made by third persons to 
the order of that company and by it indorsed. The latter notes were 
discounted by the bank on the belief that they had been acquired 
by the Star Company for value and in the usual course of business, 
although no express représentation to this effect was made. About 
4 o'clock in the afternoon of April 18, 1911, one Silberberg, thereto- 
fore wholly unknown to the bank and its officers, called at the bank. 
What then transpired is best told in the words of the bank's cashier. 
He testified : 

"Mr. Silberberg stated that he was a friend of Mr. Gutman" — secretary and 
treasurer of the Star Company — "and also counsel for the Star Spring Bed 
Company, and that they had consulted hlm ; that there was a condition that 
we did not understand, did not suspect. He Informed lis that in the llst of 
notes which we had taken from time to tùne, and discounted and plaeed to 
the crédit of the Star Spring Bed Company — he stated that there were certain 
notes in that number wliich were not as they appeared on the face, as they 
appeared to us ; they were not business notes, but accommodation notes, and 
that somé of thèse makers of the notes were not qulte satlsfied to hâve those 
notes outstandlng, and that they wanted them back. The result was that he 
Informed us of the amount and the number of thèse notes, and he wanted to 
make an exchange ; pay us for the notes, take the notejs^ away, by paying us 
for them, and we to surrendêi' the notes and accept liis offer of value. Finally, 
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âftef the matter was discussed and talkcd over, we accepted his proposition, 
and we surrendered the notes and accepted the value that he was giving us in 
place. The value weie accounts whicli they assigned to us, clalming that 
they were absolutely good value, and we accepted their word on that, and the 
transaction was fmlshed that afternoon; we surrendering the notes that he 
requestêd and accepting from liim the value he was giving us in place of it in 
the way of a list of assigned accounts." 

To carry out the transaction, Silberberg delivered to the bank a 
demand note of the Star Company for $20,000, secured by an assign- 
ment of its accounts receirable to the amount of $28,000. The Star 
Company was credited with the amount of the note, and its check 
was given to the bank for the amount then due to it upon the notes 
desired to be withdrawn. Sixty-four notes, having a face value of 
$20,574.72, were thereupon deUvered to Silberberg. The amount of 
the indebtedness of the Star Company to the bank was not substan- 
tially changed by the transaction. 

Authority for the proceeding instituted by the trustée is found in 
section 57g of the Bankruptcy Act (Comp. St. § 9641), which pro- 
vides, in substance, that the claims of creditors who hâve received préf- 
érences voidable under section 60, subd. "b" (section 9644), shall not 
be allowed unless such creditor shall surrender such préférence. Sec- 
tion 60, subd. "b," makes voidable a transfer of property by a bank- 
rupt within four months before the filing of a pétition in bankruptcy, 
if at the time of the transfer the bankrupt be insolvent, the transfer 
then operate as a préférence, and the person receiving it, or his agent 
acting therein, shall then hâve reasonable cause to believe that such 
transfer would efïect a préférence. 

Accounts receivable are property, and as susceptible of prefer- 
ential disposition as other property. Newport Bank v. Herkimer Bank, 
225 U. S. 178, 184, 32 Sup. Ct. 633, 56 L. Ed. 1042. The transfer 
was made within four months before the filing of the pétition in 
bankruptcy. 

[1] The Star Company was insolvent on the 19th of April, 1911. 
This is settled by the order of adjudication upon a pétition filed on 
that day. The transfer of the book accounts to the bank was con- 
summated about 6 o'clock in the afternoon of the preceding day. 
While we are not forgetful of the gênerai rule that no presumption 
of insolvency at a date prior to that of filing the pétition in bank- 
ruptcy arises from the adjudication (In re Rome Planing Mill [D. 
C] 96 Fed. 812), yet we think reason demands, and that this rule 
does not, when insolvency is shown on one day, forbid, in the absence 
of countervailing évidence, a presumption that such condition exist- 
ed at the close of the preceding day. No évidence having been of- 
fered in this case to rebut that presumption, we must find, as did the 
référée and the District Court, that the Star Company was insolvent 
at the time of the assignment of its accounts receivable to the bank. 

[2] The assignment of the accounts receivable operated as a préf- 
érence, if thereby the estate of the Star Company was depleted (New- 
port Bank v. Herkimer Bank, 225 U. S. 178, 184-185, 32 Sup. Ct. 633, 
56 L. Ed. 1042), and the effect of the enforcement of the transfer 
would be to enable the bank to obtain a greater percentage of its debt 
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out of the property of the insolvent than any other of its creditors of 
the same class ( Bankruptcy Act, § 60a ; Swarts v. Fourth Nat. Bank, 
117 Fed. 1, 4, 54 C. C. A. 387). As the accounts receivable were prop- 
erty, the assignment thereof depleted the assets of the Star Company 
to the extent of the value of the accounts so assigned. Consequently, 
unless the bank delivered to the Star Company property of equal or 
greater value, the resuit of the transaction in question was a depletion 
of the latter's assets. For the accounts received by it the bank sur- 
rendered promissory notes made by third persons to the order of the 
Star Company and by it indorsed. The bank gave up nothing else. 
It is not disputed, however, that the notes so surrendered were ail 
made by third persons without receiving value, and for the purpose 
of lending their names to the Star Company as a means of enabling 
it to obtain crédit. Such notes were not property in the hands of 
the Star Company, the accommodated party. The bank did not, by the 
return of the notes, restore in any degree the assets of the Star Com- 
pany to the undepleted condition existing before the assignment of 
the accounts receivable. 

[3] Prior to the transaction in question the bank was a gênerai cred- 
itor of the Star Company, notwithstanding it could hâve looked to the 
makers of the accommodation paper for its payment, either primarily 
or for any deficiency in tlie payment thereof by the Star Company. 
Swarts V. Fourth Nat. Bank, 117 Fed. 1, 7, .54 C. C. A. 387. It is 
manifest that the enforcement of the assignment of the accounts re- 
ceivable to the bank would enable it to obtain a greater percentage of 
its debt out of the property of the insolvent than any other of its credi- 
tors of the same class. The surrender of the notes by the bank, the 
purpose for which they were reacquired b}^ the Star Company, and 
the effect of the reacquisition upon the accommodation makers, are 
facts wholly immaterial so far as this proceeding is concerned. It 
follows that the assignment of the accounts operated under the Bank- 
ruptcy Act as a préférence to the bank. 

[4, 5] The bank urges, however, that even though the Star Company 
was insolvent at the time of tlie transaction, and the assignment of 
the accounts operated as a préférence, yet neither it nor its agents 
engaged in the transaction then had reasonable car. se to believe that 
tlie transfer of the accounts would effect a préférence. In support 
of this contention the président and the cashier of the bank, the 
agents through whora the transaction was consummated, testified that 
they then had neither knowledge nor beUef that the Star Company 
was insolvent. Such évidence, however, is neither controUing, nor of 
much, if any, weight ; for under section 60b of the Pjankruptcy Act, 
if the facts .surrounding and attending the transfer were such as to 
cause a reasoriably prudent man to believe that the banlcrupt was in- 
solvent, or were such as to put such a person on inquiry touching the 
solvency of tlie debtor, and such an inquiry would hâve disclosed in- 
solvency, tire transfer is voidable. In re States Printing Co., 238 Fed. 
775, 151 C. C. A. 625; Coder v. McPherson, 152 Fed. 951, 82 C. C. A. 
99. ' 
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The notes withdrawn were 64 in number, were made by 29 différent 
persons, and aggregated $20,574.22. The bank, prior to the trans- 
action in question, neither knew nor suspected that the notes of third 
persons, indorsed by the Star Company and discounted by it at the 
l>ank, were other than business paper. That the Star Company knew 
the bank had been deceived appears from the above-quoted statement 
of Silberberg to the cashier. That the déception was dehberate is 
obvious from the notes withdrawn. They were not for such sums 
as ordinarily and usually appear on accommodation paper, but were 
for such amounts as to indicate business paper only, as, for example, 
$75.75, $95.37, $365.29, and $442.17. The notes were not due when 
withdrawn, but matured from time to time during the four months 
next following the transaction. Moreover, Silberberg made to the 
bank the disclosure that the makers of the notes were not satisfied 
to hâve them outstanding, but wanted them back. From any point 
of view this disclosure should hâve been startling. If true, it dis- 
closed concerted action on the part of the makers of the accommoda- 
tion notes to reacquire their notes long before maturity. Such an 
effort evinced knowledge or belief on the part of the makers of thèse 
notes that they would sustain financial loss if their notes remained 
longer outstanding. This in turn pointed to insolvency of the Star 
Company. If, on the other hand, the statements of Silberberg were 
untrue, and were but a mère excuse to enable the company to reacquire 
the notes, the bank should hâve realized that an attempt was then 
being made to deceive it further and for an undisclosed purpose. 

More obvious indications of insolvency it would be difficult to con- 
ceive; but, if thèse facts would not alone give to the bank reasonable 
cause to believe that the Star Company was insolvent, they were more 
than sufficient to put it on inquiry. There was ample opportunity 
for inquiry, for the bank could bave made such inquiry, not from its 
debtor only, but also from any one or more of the makers of the 
64 accommodation notes. Under thèse circumstances we believe 
that a reasonably diligent inquiry would hâve uncovered the exist- 
ing insolvency of the Star Company. It was the bank's duty under 
the law to make such inquiry, j'et it accepted the assignment and com- 
pleted the transaction without investigation. Notwithstanding its in- 
action, it is chargeable with such knowledge as the investigation would 
hâve disclosed. Lethargy under such circumstances is not rewarded 
by the law. Without more, we think the facts surrounding and at- 
tending the transfer of the accounts receivable were sufficient to es- 
tablish on the part of the bank reasonable cause to believe that the 
transfer of the accounts receivable to it would effect a préférence. 

[6J Lastly, the bank contends that, even if the transfer was void- 
able, the trustée is barred by lâches from questioning it. We think this 
contention untenable. The bank filed its proof of claim on April 30, 
1912. The trustée filed his pétition to hâve the claim expunged and 
disallov^'ed within 41/2 months thereafter. This is not a plenary action 
by the trustée to recover the amount of the préférence, but is a pro- 
ceeding to enforce section 57g of the Bankruptcy Act, and conséquent- 
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ly could not hâve been instituted until after the bank had filed its 
daim. The notes surrendered by the bank had ail matured before 
September, 1911. We do not find that the bank sustained any injury 
by the short delay of the trustée in filing its pétition. 
The order of the District Court must be affirmed. 



DIEBCTOR GENERAL OF RAILROADS v- RONALD. 

(Circuit Court of Appeals, Second Circuit. Marcli 19, 1920.) 

No. 128. 

1. Master and servant 'S='lll(l) — Injury to employé from defective grabîron 
required by fédéral act held actîonable. 

Under Safety Appliance Act Mardi 2, 1893, § 4 (Comp. St. § 8608), re- 
quiring railroad companics to equip their cars witli secure grabirona "for 
greater security to men in coupling and uncoupling cars," it is not neces- 
sary that au employé, to be entitled to recover for an injury resulting from 
a defective grabiron, sliould hâve been coupling or uncoupling cars when 
so injured. 

3. Commerce ^=>Z1(5) — Foreman of wrecking train held engagea in "Inter- 
state commerce." 

Foreman of a wrecking train crew employed In connection with Inter- 
state commerce, who was required before leaving his train at night to 
prépare it for immédiate service, held to remain in the Interstate employ- 
ment, within Employers' Liability Act April 22, 1908 (Comp. St. §§ 8857- 
8665), uutil his day's work was llnished by completing such préparation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

3. Master and servant <S='111(1) — Violation of Safety Appliance Act estab- 
lishes négligence under Employers' Liability Act. 

Fédéral Employers' Liability Act April 22, 1908 (Comp. St. §§ 8657- 
8665), exclusively rogulating the relations of common carriers and thelr 
employés while engaged in Interstate commerce, was enacted long after 
Safety Appliance Act, and the absolute duty to employés imposed by the 
latter act must be considered as incorporated in it, and whenever a viola- 
tion of such duty is the proximate cause of an injury, the négligence of 
the railroad company is ipso facto established. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action by Sidney C. Ronald against the Director General of Rail- 
roads. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Kenefick, Cooke, Mitchell & Bass, of Buflfalo, N. Y. (Thomas R. 
Wheeler, of Buffalo, N. Y., of counsel), for plaintiff in error. 

Hamilton Ward, of Buffalo, N. Y. (Dana L. Spring, of Buffalo, N. 
Y., of counsel), for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is an action under the fédéral Em- 
ployers' Liability Act (Comp. St. §§ 8657-8665) to recover damages 
for Personal injuries. The plaintiff was assistant tool train foreman 

(gsuFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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on the Lehigh Valley Railroad, operated by the défendant, Director 
General of Railroads. June 11, 1918, he went in charge of a wrecking 
train from Buffalo to the Suspension Bridge in the state of New York 
to adjust a shipment of pôles on nine cars bound from Toledo, Ohio, 
to Midway, Conn. He arrived at 10 :20 a. m., finished work at 5 :20 
p. m., and returned to headquarters at Tifft Farm Junction, East Buf- 
falo, about 7:20 p. m. There his train had to be turned around, so 
as to head eastward, in accordance with the company's practice. In 
doing this it was necessary to stop at a point where the tank of the 
derrick car could be filled with water by means of a hose from a 
water plug, so as to be ready for immédiate service. Until this was 
donc the day's work was not finished. The plaintiff was in the act 
of dropping from the platform of the caboose car as the train ap- 
proached this water plug; his right hand holding onto a vertical 
grabiron on the side of the car, when his weight pulled out the lower 
end, and he was thrown down on his face and severely injured. The 
ends of the grabiron were screwed to the wooden side of the car by 
ordinary screw bolts. 

Both parties moved for a direction, and Judge Hazel directed a 
verdict for the plaintiff, leaving to the jury the question of the amount 
of damages. Section 4 of the Safety Appliance Act of March 2, 1893 
(27 Stat. 531 [Comp. St. § 8608]), provides as follows: 

"Sec. 4. That from and after the flrst day of July, eighteen hundred and 
nlnety-flve, until otherwise ordered by the Interstate Commerce Commission, 
it shall be unlawful for any railroad company to use any car In Interstate 
commerce that is not provided with secure grablrons or handholds in the ends 
and sides of each car lor greater seourity to men in coupUng and tincoupUng 
oars." 

Section 8 (section 8612) provided: 

"That any employé of any such common carrier who may be injured by 
any locomotive, car, or train in use contrary to the provision of this act shall 
not be deemed thereby to hâve assumed the risk thereby occasioned, although 
continuing in the employment of such carrier after the unlawful use of such 
locomotive, car, or tram had been brougiit to his knowledge." 

Section 3 of the Act of April 14, 1910, 36 Stat. 298 (Comp. St. 
§ 8619), being a supplément to the Safety Appliance Act, authorizes 
the Interstate Commerce Commission to designate the number, di- 
mensions, location, and manner of application of the appliances pro- 
vided for in the act. The Interstate Commerce Commission has by 
order dated March 13, 1911, provided that for caboose cars with plat- 
forms grabirons shall be applied "with not less than one-half inch 
bolts with nuts outside (when possible) and riveted over, or with not 
less than one-half inch rivets." 

The Safety Appliance Act makes it the absolute duty of the railroad 
companies to conform to the requirements of the act. Louisville & 
Nashville R. R. Co. y. Layton, 243 U. S. 617, 37 Sup. Ct. 456, 61 L. 
Ed. 931. It is admitted that the grabiron in question did not con- 
form to the régulation of the Interstate Commerce Commission, in 
that the bolts did not hâve a rivet head at the inner and a nut at 
the outer end. 



140 265 FEDERAL UEPOETER 

[1] The first objection of the défendant is that the grabiron in 
question was not one within section 4 of the Safety Appliance Act, 
"in the ends and sides of each car for greater security to men in 
coupling and imcoupling cars," and therefore that the Interstate Com- 
merce Commission had no authority to regulate it. But it is not nec- 
essary that the employé should be injured while coupling or uncoup- 
Ting. If the grabiron could be used in getting to the point where 
the cars were to be coupled or uncoupled, it would be within the sec- 
tion. This is admittedly a Hberal construction which was adopted 
in McNaney v. C. R. & I. R. R. Co., 132 Minn. 391, 157 N. W. 650, and 
we are willing to follow it. 

[2] The défendant next objects that the plaintiff was not engaged 
in interstate commerce, and therefore not entitled to recover under 
the fédéral Employers' Liability Act. The majority of the court 
are of the opinion that he was so engaged. Although he finished his 
work at the Suspension Bridge at 5 :20 p. m., he did not finish his trip 
or prépare his train for immédiate service before he was injured. 
Until he had done this his day's work was not finished, and we agrée 
with the trial judge that his interstate employment had not ended. 
Erie R. R. Co. v. Winfield, 244 U. S. 170, 2>7 Sup. Ct. 556, 61 L. 
Ed. 1057, Ann. Cas. 1918B, 662. 

[3] The fédéral Employers' Liability Act, exclusively regulating 
the relation of common carriers and their employés while engaged in 
interstate commerce, was enacted long after the Safety Appliance Act, 
viz. April 22, 1908 (35 Stat. 65), and this absolute duty of the railroad 
Company under the Safety Appliance Act to its employés, injured 
when engaged in interstate commerce, must be considered as incorpo- 
rated in it. Whenever a violation of that act is the proximate cause 
of the injury, the négligence of the railroad company is ipso facto 
established. The exemptions in favor of such employés are greater 
in the Employers' Liability Act than that conferred by section 8 of 
the Safety Appliance Act; sections 3 and 4 (Comp. St. §§ 8607, 
8608) providing that no such employés shall be held to hâve been 
guilty of contributory négligence, or to hâve assumed the risks of the 
employment in any case, where the violation by the common carrier 
of ariy statute enacted for the safety of employés contributed to the 
injury or death of such employé. 

Were this otherwise, both parties having asked for the direction of 
a verdict, the direction of a verdict for the plaintifï by the trial judge 
establishes the fact that the défendant was négligent. Sampliner v. 
Motion Pictures Co., 255 Fed. 242, 168 C. C. A. 202. 

We discover no error in the record, and the judgment is affirmed. 

MANTON, Circuit Judge (concurring). The plaintifï below re- 
covered a judgment as the resuit of a directed verdict of the Dis- 
trict Court after both sides had submitted their proof and each 
requested the direction of a verdict. The motion for a direction was 

as f ollows : 

"Mr. Sprir;;;: !<" .voiir honor please, I move for a direction of a verdict In 
favor <jf tliu iiiaiiitilT iipon tlie ground that, upon tlie disputed proof, except 
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as to the matter of clamageis, il was a violation of tlie Safety Appliance Act, in 
tliat tlio wituesscs ail agreed that this grab handlo was not fasteiied to the car 
witli a boit vvhicli had a rivet head on one end and a nut on tlie otlier, which 
is a p'ain violation ot the aet, and of course upon the grouiid, aside from 
the order of the Interstate Commerce Commission, that it was not securely 
fasteued. Now, undei- the authorities whiel» J liavo glven to yoiir honor, the 
question of tlic assumption of risk, if it is in violation of the Safety Appliaiîce 
Act, and tlie qu(>s1ion of contributory négligence, are llniited, so that there 
is uo question herc; whatc^ver execpting tlu» question of damages. Xow, there 
are a number of cases where the parties do not join in a motion for a direc- 
tion of a verdict, as they do hère, where the motion lias beeh made with the 
défendant opposing it, where the courts hâve granted the motion of the plain- 
tifC for violation of the Safety Appliance Act." 

An exception was taken to this rtiling. Liability was then imposed 
for a violation of Safety Appliance Act March 2, 1893, c. 196, § 4, 
27 Stat. 531. If the Safety Appliance Act does not apply, then the 
verdict was directed on an erroneous theory. 

The question of damages alone was submitted to the jury; the 
court taking this latter course of its own motion. In the complaint 
filed the plaintiff below averred that on the day of his accident he 
was engaged in adjusting carloads of pôles which were en route in 
interstate commerce, and that in so doing he used the wrecking train 
and appliances of the défendant below, and that while he was alighting 
from said wrecking train in the course of his duty he grasped one 
of the grabirons or handholds of one of the cars of the train for aid 
in alighting therefrom, and that the handhold gave way, causing him 
to fall and receive the injuries for which he has recovered damages. 
It is averred that the handhold was not constructed in accordance 
with the requirem.ents of the Safety Appliance Act, or in accordance 
with the orders of the Interstate Commerce Commission given pur- 
suant to the act. Section 4 (section 8608, U. S. Compiled Statutes) ; 
section 3 (section 8619, U. S. Compiled Statutes). The answer put in 
issue the allégations of négligence, the right of recovery under the 
Safety Appliance Act, and afïlrmatively alleged that the sole remedy 
of the plaintiff below is under the Workmen's Compensation Law 
of New York state. Chapter 41, Laws 1914, constituting chapter 67, 
Consolidated L,aws. 

The wrecking train, of which the plaintiff below was an assistant 
foreman, proceeded from Buffalo to Suspension Bridge, N. Y., and 
there concededly was engaged in interstate commerce in the adjust- 
ment of pôles upon the cars. Thèse pôles were so long as to require 
three cars for their carriage. After the readjustment of the pôles 
upon the cars, the derrick car and the wrecking train proceeded back 
to the Buffalo yards. When this wrecking train arrived in Buffalo, 
it was turned around, so as to be ready to be taken out at the next 
emergency call. In doing this, the plaintiff below was riding on the 
locomotive, but later he boarded one of the box cars of the train, so as 
to ride up to the place where the train would be laid up. There the 
derrick car was to be placed over a water pipe in order to refill it with 
water, so that it would be ready for its next call. However, before 
the train reached the water plug, plaintiff below intended to drop off 
from the box car near this water plug, and, while holding on the 
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handhold in question, he was thrown to the ground by reason of a 
lag screw pulling out. The plaintiff below was still engaged in his 
day's service, and a question is presented was he still engaged in 
interstate commerce at the time of this mishap ? 

The évidence is ample to indicate that the handhold was not se- 
curely fastened and that the requirements of the Interstate Commerce 
Commission had not been met in its construction and maintenance. 
Both litigants having requested a directed verdict at the end of the 
proof, the controverted facts as presented by the proof must be deem- 
ed to hâve been resolved in favor of the plaintiff below. Sampliner 
V. Motion Picture Co., 255 Fed. 242, 168 C. C. A. 202. The court sub- 
mitted the question of damages to the jury, and in so doing, although 
it was not necessary for the purpose of the jury's function, stated 
that the plaintiff below was engaged in interstate commerce and that 
he was entitled to recover by reason of the failure of the défendant be- 
low to comply with the requirements of the Safety Appliance Act. 
During the progress of the trial the court submitted in évidence an 
order of the Interstate Commerce Commission dated March 13, 
1911. This order gave spécifications as to the size, construction, and 
method of fastening the handholds. It required that the handholds 
be securely fastened with not less than half-inch bolts, with nuts 
outside when possible, and riveted over and with not less than half- 
inch rivets. It further provided that the handholds should be used 
upon caboose cars. The Safety Appliance Act with référence to 
handholds provides (chapter 196, § 4, Act March 2, 1893; section 
8608, U. S. Compiled Statutes) : 

"From and after the first day of July, eigliteen hundred and ninety-flve, until 
otlierwise ordered by the Interstate Commerce Commission, It sball be unlaw- 
ful for any railroad eompany to use any car In interstate commerce that Is 
not provided with secure grabirons or handholds in the ends and sides of 
each car for greater security to men in coupling and uncoupling cars." 

This was amended by Act April 14, 1910, which provides as follows 
(chapter 160, § 3; section 8619, U. S. Compiled Statutes): 

"Within aix months from the passage of tliis act the Interstate Commerce 
Commission, after hearlng, shall designate the number, dimensions, location, 
and manner of application of the appliances provided for by section 2 of this 
act (Automatic Couplers), and section 4 of the act of March 2, 1803 (Grabirons 
Act, above quoted) and shall give notice * * * to ail common carriers, 
* * * and thereafter said number, location, dimensions, and manner of ap- 
plication, as designated by said commission, shall remain as the standard of 
equipment to be used on ail cars ; subject to the provisions of this act * * * 
and failure to comply with any such requirement of the Interstate Commerce 
Commission shall be subject to a like penalty as failure to comply with any 
requirement of this act." 

Section 4 of the same act (Comp. St. § 8621), provides a penalty 
for violation of the act. This makes clear an intent by Congress to 
further protect employés by the provisions that liability shall attach 
even in handling a car out of repair. It provides : 

"Hauling of such car shall be at the sole risk of the carrier, and nothing In 
this section shall be construed to relieve such carrier from liability in any 
remédiai action for the death or injury of a.ny railroad employé caused to 
such employé by reason of or in connection with the movement or hauling of 
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such car with equipment whieh is détective or insecure, or which is not 
maintalned In accordanee with the requirements ol this act, and tlie ottier 
acts herein referred to." 

Section 6 of the act (section 8623) makes it the duty of the Inter- 
state Commerce Commission to enforce its provisions, and reads as 
f ollows : 

"Ail powers hereto granted to said commission are hereby extended to it for 
the purpose of the enforcement of this Act." 

Act April 14, 1910, § 2 (section 8618, U. S. Compiled Statutes), 
provides : 

"It shall be unlawful for any common carrier subject to the provisions of 
this act to haul, or permit to be hauled or used on Its line, any car, subject to 
the provisions of this act not equipped with appliances provlded for in this act, 
to wit : * * ♦ AU cars requlring secure ladders and secure running boards 
shall be equipped with such ladders and running boards, and ail cars having 
ladders shall also be equipped with secure handholds or grabirons on their 
roofs at the tops of such ladders." 

Act March 2, 1893, § 8 (U. S. Comp. Stat. § 8612), relieves 
the injured employé from the assumption of risk where injury is oc- 
casioned by failure to comply with this act. 

The défendant below argues that the Safety Appliance Act has no 
application to the case at bar for the reason that the plaintifï below 
was not engaged in coupling or uncoupling cars when he was in- 
jured. It maintains that the Interstate Commerce Commission was 
powerless to grant orders with référence to handholds or grabirons, 
so as to fasten liability, except where the same were to be used by 
men in coupHng or uncoupHng cars. The clear intent of Congress 
to permit the Interstate Commerce Commission to make orders with 
référence to grabirons or handholds, and require that they be securely 
fastened, is evidenced by the first act and the several suppléments 
thereto as quoted above. It would be a strange construction to 
say that Congress intended that valid orders of the commission would 
be dépendent entirely upon the future use of the grabirons by the 
particular employé at the time when misfortune overcame him. No 
commission or body could anticipate when or under what circum- 
stances grabirons or handholds would be used for coupling or uncoup- 
ling. The necessity of stepping upon or alighting from cars by 
railroad employés makes certain the need of having grabirons or hand- 
holds securely fastened. 

The législation was clearly for the safety of employés. Coupling 
and uncoupling cars is, indeed, but one of the many acts that require 
the boarding and alighting from cars, and in light of the automatic 
coupling requirements statute, the need to board and alight from cars 
solely for the purpose of coupling or uncoupling cars is greatly di- 
minished. The Suprême Court has placed no such construction upon 
thèse statutes when it has had occasion in the past to refer to them. 

In Louisville & Nashville R. Co. v. Layton, 243 U. S. 617, 37 Sup. 
Ct. 456, 61 L. Ed. 931, the court held that the purpose of the Safety 
Appliance Act was to promote the safety of employés and ruled that 
it was unlawful for any carrier engaged in interstate commerce to 
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use on îts railroad cars not so equipped. Southern R. Co. v. U. S., 
222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72. The court there said; 

"The language of the acts and the authorities we liave cited inake it en- 
tirely clear that the liability in damages to employés for failure to comply 
with the lavv sprlngs from its belng made unlawful to use cars not equipped 
as required — not from the position the employé may be in or the work whlch 
he may be doing at the moment wlien lie is injured. ïhis effect can be given 
to the acts and tlieir wise and liuniane purpose can be accomplislied only b.y 
holding, as we do, that carriers arc liable to employés in damages wlienever 
the failure to obey thèse safety appliance laws is the proximate cause ot in- 
jury to them when engagcd in tlie discharge of duty." 

This positive duty upon the carrier to comply with the statute was 
recently announced and held to apply where an employé was not en- 
gaged in coupHng or uncoupling cars, and where it appeared that 
he was injured because of the failure of an automatic coupler to 
perform its function. S. R. R. Co. v. Railroad Commission, 236 U. 
S. 439, 35 Sup. Ct. 304, 59 h. Ed. 661. 

In McNaney v. C. R. & I. R. Co., 132 Minn. 391, 157 N. W. 650, 
the grabiron gave way on a caboose while the plaintiff was hoarding 
the train after having turned a switch. The highest court of Minne- 
sota held that, to make applicable thèse provisions of the Safety Ap- 
pliance Act, and to fasten civil liability for the failure to comply 
with the Interstate Commerce Commission order, it was not neces- 
sary to show that the injured employé was actually engaged in coup- 
Hng or uncoupling cars when so injured. 

In construing the statute, it is essential that we obtain as far as pos- 
sible the législative intent. In so doing, we must gather such intent 
from the title, text, and context. Flere we must apply common knowl- 
edge of danger in alighting from or boarding cars, vv'hich we must 
assume Congress had in mind, and that such danger existed in in- 
finitely more cases than the mère alighting or boarding of cars for the 
purpose of coupling or uncoupling them. 

It is argued by the défendant below that, if the plaintiff below was 
not engaged in Interstate commerce, he cannot maintain an action 
to recover under the Safety Appliance Act, but must resort to the 
remedy of compensation under the New York state Compensation 
Law. The New York state Workmen's Compensation Act (section 
114) provides that it shall apply to employers and employés engaged 
in intrastate commerce and also in Interstate or foreign commerce 
for whom a rule of liability or method of compensation has been 
or may be established by the Congress of the United States only to the 
extent that their mutual connection with intrastate work may and 
shall be clearly separable and distinguishable from Interstate or 
foreign commerce, except that such employer aîid employé working 
only in New York state may, sUbject to the approval and in the man- 
ner provided by the commission, and so far as not forbidden by any 
act of Congress, accept and become bound by the provisions of the 
law in like manner and with the same efifect in ail respects as provided 
in the act for other employers and their employés. If the Safety 
Appliance Act créâtes and fixes the liability, the Workmen's Compen- 
sation Act of New York state has no application. To allow the state 
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act to intervene would destroy the uniformity of the acts throughout 
Ihe United States and would resuit in weakening the force and effect 
of the acts of the several states. Otherwise, a railroad employing" 
labor would be held to pay no more for a violation of the Safety Ap- 
pliance Act than for the négligence of a coservant, for which com- 
pensation may be fixed under the state compensation laws. 

In Southern Ry. Co. v. U. S., 222 U. S. 20, 32 Sup. Ct. 4, 56 L. Ed. 
72, the Suprême Court recognized the principle that the Congress had 
no power to regulate intrastate commerce as such, but — 

"its power to regulate Interstate commerce is plenary and conipetently may 
be exerted to seeure the safety of the persons and property transported there- 
In and of those who are employed in such transportatlon, no matter what 
may bé the source of the dangers whlch threaten it." 

After pointing out that the movement and safety of intrastate and 
interstate commerce are interdependent, and therefore not independ- 
ent, the court said : 

"And so the absence of appropriate safety applianees from any part of any 
train is a menace, not only to that train, but to otliers." 

Justice Clarke, in Louisville & Nashville R. Co. v. Layton, 243 U. 
S. 617, 37 Sup. Ct. 456, 61 L. Ed. 931, stated: 

"ïlie declared purpose of tho Safety Appliance Act of 1893 (27 Stat. 531, 
c. V.)(<), and of the amendatory acts of 1903 and of 1910, is 'to promote the 
safety of employés * * * upon railroads, by compolling common carriers 
engaged in interstate commerce to eijuip thoir cars wicli automatic couplers 
* * * and for other purposes.' " 

And further: 

"While it is undonbtedly true that the immédiate occasion for passing the 
laws requiring automatic couplers was the great mimber of deaths and in- 
juries eaiised to employés who were oliliged to go between cars to couple and 
uncouple them, yet thèse laws as written are by no uieans confined in their 
terms to the protection of employés only when so engaged. ' 

The Circuit Court of Appeals for the Seventh Circuit recently had 
this question presented and held in Ross v. Schooley, 257 Fed. 290, 
168 C. C. A. 374, that so far as liability in a private suit for an em- 
ployé's death or injury is concerned, the Safety Appliance Act is 
applicable and créâtes a liability for damages. It was there held that, 
where an employé was not engaged in interstate commerce, he might 
recover by reason of the provisions of the fédéral Safety Appliance 
-Act for a violation of its provisions, and that he was not barred by the 
Workmen's Compensation Eaw of Illinois (Eaws 1913, p. 335). The 
court said : 

"It is immaterial whether the injured employé was at the moment engaged 
in interstate or Intrastate commerce, betause the congressional power that 
was called Into play was the power to prescribe the equipraent of interstate 
carriers for me protection of ail persons upon such roads, both employés and 
travelers, regardless of their participation in interstate commerce. A state 
Législature, therefore, bas no more power to curtail the fédéral right of an 
employé than of a traveler. * * * But our conclusion, which rejects a 
resuit that would make the operativeness of the act dépendent upon the légis- 
lative wills of the several states, and which aligns that act with the Employers' 
Liability Act in substantive and procédural effect, is supported by our under- 
2G5 F.— 10 
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Standing of Sehlemmer v. Buffalo, etc., Ry. Co., 205 U. S. 1, 27 Sup. Ct. 407, 
51 L. Ed. 681 (citing cases)." 

In the Ross Case, an application for a writ of certiorari was de- 
nied by the Suprême Court. 249 U. S. 615, 39 Sup. Ct. 390, 63 L. 
Ed. 803. 

It is beyond the power of any state to interfère with the opération 
of a fédéral act such as putting carriers and their employés to an 
élection between its provisions and those of the New Jersey Com- 
pensation Acts (P. L. 1911, p. 134, as amended by P. L,- 1913, p. 309) 
or imputing an élection to them through a statutory presumption. 
The fédéral act is intended to operate uniformly in ail the states 
as respects its application, rights and remédies conferred, and is 
therefore paramount and exclusive. Erie R. Co. v. Winfield, 244 
U. S. 170, 37 Sup. Ct. 556, 61 L. Ed. 1057, Ann. Cas. 1918B, 662. 
A like resuit yvas reached in Devine v. Buffalo R. & P. Ry. Co., 253 
Fed. 948, 165 C. C. A. 390 (Third Circuit), and Ewing v. Coal & 
Coke Ry. Co., 82 W. Va. 427. 96 S. E. 73, certiorari denied 247 U. 
S. 521, 38 Sup. Ct. 583, 62 L. Ed. 1246. 

The Suprême Court in Texas & Pacific Ry. Co. v. Rigsby, 241 
U. S. 33, 36 Sup. Ct. 482, 60 L. Ed. 874, considered the application of 
the Safety Appliance Act where an employé was engaged in intrastaté 
commerce and where he placed his reliance with success on that act. 
Justice Pitney, writing for the court, said: 

"It is earnestly insisted that Rigsby was not under the protection of the 
Safety Appliance Acts because at the time he was iujured he was not en- 
gaged in Interstate commerce. * * * ju Southern Ry. v. U. S. (222 XJ. 
S. 20 [32 Sup. Ct. 2, 56 L. Ed. 72] ) , which was an action to recover penalties 
for violation of the acts with respect to cars some of which were moved in 
intrastaté trafflc and not In connection with any car or cars used in Interstate 
commerce, but upon a railroad which was a part of a through highway for 
Interstate trafflc, it was held that the 190.S amendment enlarged the scope of 
the original act so as to embrace ail cars used on any railway that is a high- 
way of interstate commerce, whether the particular cars are at the time em- 
ployed in such commerce or not. The question wliether the législation as 
thus construed was within the power of Congress under "the commerce clause, 
was answered in tlie affirmative, the court saying (222 TJ. S. 27, 32 Sup. Ct. 4, 
56 II. Ed. 72) : Speaking only of railroads which are highways of both inter- 
state and intrastaté commerce, thèse things are of common knowledge : Both 
classes of trafflc are at times carried in the same car, and when this is not the 
case the cars in which they are carried are frequently commingled in the 
same train, and in the switching and other movements at terminais. * * * 
That the scope of the législation is broad enough to include ail employés thus 
Injured, irrespective of the charaeter of the commerce in which they are en- 
gaged, is plain. » * * But we are unwilling to place the décision upon so 
narrow a ground, because we are convinced that there is no constltutional 
obstacle in the way of givlug to the act in its remédiai aspect as broad an 
application as was accorded to its pénal provisions in Southern Railway v. 
United States, supra. * * * 

"In the exercise of Its plenary power to regulate commerce between the 
states, Congress had deemed It proper, for the protection of employés and trav- 
elers, to require certain safety appliances to be installed upon railroad cars 
used upon a highway of interstate commerce, irrespective of the use made of 
any particular car at any particular time. Congress having entered this field 
of régulation, it follows from the paramount charaeter of its authority tliat 
State régulation of the subject-matter is excluded. Southern Ry. v. R. R. 
Comm., Indiana, 236 U. S. 439 [33 Sup. Ct. 304, 59 L. Ed. 661]. Wlthout the 
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express leave of Congress, it Is nbt possible, while the fédéral législation 
stands, for the states to make or enforce inconsistent laws giving redress for 
injuries to workmen or travelers oceasioncd by the absence or insecurity of 
such safety devices, any more than laws prescribing the character of the ap- 
plianees that shall be maintained, or imposlng penalties for failure to maintain 
them ; for the conséquences that shall foUow a breach of the law are vital 
and intégral to its effect as a régulation of condnct, liability to private suit is 
or may be as potent a déterrent as liability to public prosecution, and in this 
respect there is no distinction dépendent upon whether the suitor was in- 
jured while employed or traveling in one kind of commerce rather than the 
other. Hence, while it may be conceded, for the purposes of the argument, that 
the mère question of compensation to persons injured in intrastate commerce 
is of no concern to Congress, it must be held that the liability of Interstate 
carriers to pay such compensation because of their disregard of régulations 
established primarily for safeguarding commerce between the states, is a 
matter within the control of Congress ; for unless persons injured in intra- 
state commerce are to be excluded from the beneflt of a remédiai action that 
is provided for persons similarly injured in Interstate commerce — a discrimina- 
tion certainly not required by anything in the Constitution — remédiai actions 
in behalf of intrastate employés and travelers must either be governed by the 
acts of Congress or else be left subjeet to régulation by the several states, 
with probable différences in the law material to its effect as regulatory of 
the conduct of the carrier." 241 U. S. pp. 41, 42, 30 Sup. Ct. 483, 60 L. Ed. 
874. 

Bound as we are by the pronouncement there and the reasons there- 
f or, as expressed by the Suprême Court, and more recently adhered to 
by the déniai of the writ in the Ross Case, I conclude that plaintiff 
below may recover hère, irrespective of his engagement in interstate 
commerce. The argument advanced by the défendant below that the 
New York state Workmen's Compensation Act takes away this 
right of action at common law is sufficiently answered by the réserva- 
tion contained in the act itself quoted above, and by this construction 
placed upon the Safety Appliance Act. Liability is expressed and 
fixed by the statute itself, and is to be found therein. That fédéral 
act takes precedence over the state Workmen's Compensation Act. 
The plaintiff below should be accorded the right of recovery by vir- 
tue of the right of action given by this act. This right is extended to 
an employé for injuries received if injured while working for an in- 
terstate railroad because of a violation of the act, even though not 
at the moment engaged in interstate commerce. 

A contrary view was expressed by this court in D., L. & W. R. Co. 
V. Peck, 255 Fed. 261, 166 C. C. A. 431, and is relied upon by this 
plaintiff in error ; but the resuit there is irreconcilable with pronounce- 
ments of the Suprême Court and the resuit reached in other circuits 
to which Ihave called attention, and should therefore not be followed. 
My views are expressed in a concurring opinion for the reason 
that, in my opinion, the question of the application of the Safety 
Appliance Act and its questioned precedence over the state Compensa- 
tion Act is squarely presented by this writ of error. The défendant in 
error may successfuUy rely upon the right of action accorded him un- 
der the Safety Appliance Act, and is not obliged to take compensation 
undet thê New York state Compensation Law. 

For thèse reasons the judgment should be affirmed. 
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PEIRCE et al. V. NEW YORK DOCK CO. 

(Circuit Court of Appeals, Second Circuit. Mardi 11, 1020.) 

No. 110. 

1. Equity <S=>34, 348 — Forfeiture must be established by strict proof. 

Forfeitures are not favored in equity, and tlie burden rests on a party 
claiming a forfeiture to establish it by full, clear, and .strict proof. 

2. Appeal and error ^^lOlld) — Finding of fact on conflicting évidence, sup- 

ported by crédible testimony, conclusive. 

A finding by tlie trial court, on conflicting évidence, but supported by 
crédible testimony, that high explosive mines were on board vessels 
moored by complainant lessee at defendant's i)ier, held conclusive on the 
appellate court. 

3. Wharves '§='9 — (ionstniction of lease of pier; "premises." 

In a provision of a lease of a pier that lessee should not land nor store 
on said premises any dynamite or high explosive, "said premises," con- 
strued in connection with other provisions, licld to mean the pier, and not 
to include the waters of the adjacent slip. 

[Ed. Note. — For other définitions, soe Words and Phrases, First and 
Second Séries, Premises.] 

4. Landlord and tenant ©==37 — Leass construed most strongly against lessor. 

A lease is to be construed most stronsly against lessor aud if there is 
doubt and uncertainty as to tho meaning of a provision it is to be con- 
strued in favor of lessee. 

5. Wharves '©='9 — Breach of lease of pier by violation of explosives ordi- 

nance. 

Lessees of a pier in N(!w York Harbor, under a lease requiring them to 
observe ail rules aud régulations prescribed l)y government or municipali- 
ty, held to hâve vioiated its terms and forfeited their rights thereuuder by 
permitting explosives to remain for more than 48 hours on board vessels 
lying at the pier and also by violation of a War Department régulation 
for loading of explosives. 

6. Equity ©==24 — Wharves <S=^S — Will relieve froni forfeiture only when com- 

pensation can be decreed. 

Equity will not relieve against a forfeiture arising from breach of 
eovenant, wliere there cannot be just compensation decreed for the breach, 
and this rule appJies to breacli of a eovenant in a lease of a pier by vio- 
lation of an ordinanee prohibiting vessels with explosives on board to 
remain at piers. 

7. Injunction <S=199 — Value of use and occupation under wrongful injunction 

recoverable on counterclaim. 

Where complainants, lessees of a pier, on notice by Vessor of for- 
feiture of the lease for breach of eovenant, brought suit to restrain sucli 
forfeiture and were kept in possession by a temporary injunction, held on 
final hearing to havo been wrongtuUy issued, the court properly awarrtea 
défendant on a counterclaim a money judgment for the value of the use 
and occupation of the pier while so held by complainants. 

8. Equity <S=>39(1) — Will retain jurisdiction to détermine virhole case. 

When a court of equity acquires jurisdiction for any purpose, it vvlU 
as a gênerai rule proceed to détermine the whole cause, though in so doing 
it décides questions whieh, standing alone, would furnish no basis of 
équitable jurisdiction. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

ÔsssFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexfci» 



PEIRCE V. NEW YORK DOCK CD. 149 

(265 F.) 

Suit by William Peirce and George Peirce, trading as Peirce Bros., 
against the New York Dock Company. Decree for défendant, and 
complainants appeal. Affirmed. 

The plaintiffs herein at the time the suit was brought were subjects of the 
Kingdom of Italy and résidents of Xaples, in that kingdom. They were co- 
partners engaged in busines.s as owners, tharterers, agents, consignées, and 
managers of .steaniships and other ves.sels, and as sueh operated a number of 
vessels between Italy and tbe port of New York. After the suit was begun, and 
before trial, one of tbe plaintiffs, William Peirce, died, and tbe action was con- 
tlniied by the sole surviving partner, George l'eirce, witbont objection by de- 
fendant. The défendant is a corporation orgaiiized under tbe laws of the 
State of New York. It is engaged in business in tlie Eastern District of New 
York as the owner of docks and warehouses. 

Butler, Wyckoff & Campbell, of New York City (Tlomer L. Loom- 
is, of New York City, and J. Alvin Grâce, of New York City, of 
counsel), for appellants. 

Davis, Auerbach & Cornell, of New York City (Charles E. Hotch- 
kiss and Martin A. Schenck, both of New York City, of counsel), for 
appellee. 

Before ROGERS, lîOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). It 
appears that on March 27, 1913, the plaintiffs, through their agents, 
entered into a written contract with the défendant, leasing from it 
for a period of six years, ending on April 1, 1919, certain premises 
known as Columbia Pier No. 22, with its appurtenances, situated on 
the southerly side of South Ferry, in the borough of Brooklyn, in 
the city of New York. On January 23, 1918, the défendant sent its 
agents upon the pier for the purpose of resuming possession thereof 
and of ousting the plaintiffs therefrom. The défendant attempted 
and threatened to remove the plaintiffs' agents, employés, and repré- 
sentatives from the pier, as well as the plaintiffs' property. The at- 
tempt was made simultaneously with the service upon the plaintiffs 
of a notice declaring the lease forfeited for default : 

"In that you liave failed to abide by, perform, and carry out certain ruies. 
régulations, or orders issued by tbe city of New York, embraeed witiiin tlie 
Code of Ordinances of the VAty of New York, relating to explosives, and par- 
ticularly tbe provisions of section 05 of article IV of chapter 10 of said Code, 
and liave, among other things, retained for more than 4!S hours on board of a 
sliip lying at Coluniliia l'ier No. 22, with its appurtenances, explosives or 
explosive material in exeess of tlie amount required for said sliip's own use for 
signaling or life-saving piu'poses." 

The plaintiffs thereupon, and on the same day, without surrender- 
ing possession of the pier, commenced this suit, and as an incident 
thereof sought an injunction pendente lite. The complaint alleged that 
no violation of the lease had taken place and no forfeiture had been 
incurred ; that if, contrary to their understanding, there did exist a 
ground for forfeiture, it was one from which a court of equity should 
relieve them ; and that, unless the relief prayed for was granted, 
they would suffer immédiate and irréparable damages. On the prés- 
entation of this complaint and an affidavit filed therewith the court 
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granted an ex parte order restraining the défendant from interfering 
with the plaintiffs' possession and enjoyment of the premises under 
the lease, pending the hearing of the application for an injunction 
pen dente Hte. That hearing was had on January 30, 1918, and an 
opinion was handed down on May 14, 1918, holding that the injunc- 
tion should continue pendente lite and the court refused to pursue 
a contrary course, as the opinion stated, "particularly in a case where 
the matter at stake is the use of a pier for which rent is being prompt- 
1y paid and where the cause of difficulty has been entirely removed." 
The court added that — 

"The accusation is freely made that the object of the défendant is ulterior, 
and that it merely wishes to oust its tenant, so as to procure an increased 
rental, and thls question enters Into the merits of the matters In dispute." 

At the hearing on the merits the court found that the plaintiffs 
had violated the lease and that they were not entitled to relief from 
the forfeiture. It therefore dismissed the bill of complaint and en- 
joined the plaintiffs from in any manner interfering with the défendant 
in the sole custody, occupation, and possession of the premises. The 
court allowed défendant a money judgment in the sum of $59,218.63, 
with interest thereon from January 24, 1919, together with costs and 
disbursements ; the money judgment being in an amount equal to 
the fair rental value of the premises from January 24, 1918, found to 
be $100,000, less $40,000 paid to défendant under a stipulation. 

The pertinent provisions of the lease so far as the questions herein 
involved are concerned may be found in the margin.^ 

The answer alleged as the default whereby défendant was entitled 
to a forfeiture of the lease that the plaintiff — 

"landed and stored, or allowed to be landed and stored, on, in, and about the 
demlsed premises, high explosives, and also failed to abide by, perform, and 

1 ..g * • * jf default be made in the performance of any of the cove- 
nants or agreements herein contained, the said hirlng and the relation of lessor 
and tenants shall, at the option of the lessor, wholly cease and détermine, and 
the said lessor shall and may re-enter the said premises and remove ail 
persons therefrom without recourse to légal proceeding-s." 

"9. The tenants further agrée that they will take ail proper care of said 
premises, will not overload them beyond their capacity, and will keep a compé- 
tent person on said premises at ail times, so that the same may be properly 
guarded and watched. 

"10. The tenants further agrée that at the expiration of the said tenn 
they will quit and surrender said premises and their appurtenances in as 
good State and condition as reasonable use and wear thereof will permit, dam- 
ages by the éléments excepted. 

"11. The tenants further agrée that they will not land nor store, nor allow 
to be landed or stored, on the said premises, any dynamite or other high ex- 
plosives, and will remove promptly, upon written notice to that eflect, any 
merchandise placed upon the said premises which may préjudice the Insur- 
ance or interfère with the terms of the Insurance policies held by the lessor 
covering the said premises. 

"12. The tenants also agrée that they will abide by, perform, and carry out 
any rules, régulations, or orders now or hereafter made or issued by any gov- 
emment authority or department, either national, state, or municipal, or by 
the New York Board of Fire Underwriters, or New York Fire Insurance 
Exehange, with respect to the use or occupation of the herein demised prém- 
ises." 
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<îarry ont certain rules, régulations, or orders then duly made and issued by the 
munlcipality of the city of New York with respect to the use of the said de- 
mlsed premises, which said rules, régulations, and orders • * * were the 
ordinances of the city of New York relative to explosives and inflammable 
materials, some of which are ombraced within section G5 of article IV of chap- 
ter 10 of the said Code of Ordinances of the City of New York." 

The pertinent provisions of the Code of Ordinances of the City of 
New York are to be found in the margin.'' 

The Itahan steamer NapoH, operating under the réquisition and 
control of the Itahan government, on January 8, 1918, berthed along- 
side of Pier 22. The office of the Italian Ministry of Shipping in 
New York had arranged with différent shippers, including the United 
States Navy Department, for the shipment of variotis articles of mer- 
chandise on the ship and the process of loading was under way. Some 
of this merchandise was being loaded aboard the Napoli from Hghters 
lying alongside her and other merchandise was being loaded thereon 
from the pier. Among the merchandise being loaded on the ship were 
réceptacles said to contain harbor défense mines, which in turn were 
said to contain charges of TNT, a box said to contain detonators, and 
certain cases said to contain small arms, ammunition, and certain 
Chemicals, viz. monochlor benzol and ammonium nitrate. But none of 
this alleged objectionable material was ever brought upon the pier. 
It was brought to the waters adjacent to the pier on lighters oper- 
ated by the United States government, or the New York Central Rail- 
road Company, and loaded from such lighters directly upon the Na- 
poli. While this boat was being operated as already stated under the 
réquisition and control of the Itahan government, she was owned by an 
Italian corporation, the Trans-Oceanica Societa, the local agent of 
which was aiso the agent of the plaintiffs. This agent made inquiry of 
the Italian Ministry of Shipping and of the représentatives of the 
United States Navy Department as to whether any of the goods to 
be loaded aboard the Napoli were explosive or dangerous, and was 
assured that the goods were nonexplosive and nondangerous, and that 
the réceptacles were to be filled and made ready for use only when 
they reached the other side and were about to be deposited in Itahan 
waters. 

It further appears that after certain of the harbor défense mines 
had been loaded aboard the Napoli and while a New York Central 
car float containing seven sealed cars said to contain other such mines 
was lying outside other Hghters at Pier 22, the New York Pire De- 
partment required the master of the Napoli to keep a tug in attend- 

2 "The commander, ownor or owners of any vessel arriving in the port ot 
New York, carrying explosives or explosive material in excess of the amount 
required for the ship's own use for .signaling and life-saving purposes shall, 
before approaching nearer than one thousand feet to any pier line of the city, 
obtain a permit therefor from the tire commissiouer. The rétention for more 
than forty-eight hours on board of any ship lying at a dock, pier or bulk- 
head within the city of any explosives, or explosive material in excess of the 
amount required for the ship's own use for signaling or life-saving purposes, 
Is prohlbited." Subdivision 1, § (iô. 

"No person shall land or place explosives upon a dock, pier, bulkhead or 
other landing place." Subdivision 4, § 65. 
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ance on the Napoli ready to tow it out into the stream if occasion 
arose. And thereafter the fire department required the car float 
to which référence has before been made to be removed from the 
vicinity of the pier and the harbor défense mines in the Napoli to 
be discharged therefrom and also removed from the vicinity of the 
pier. Thereafter the défendant sent to plaintiffs the notice, herein- 
before referred to, claiming the forfeiture of the lease. 

The plaintiff is in this court claiming: (1) That the terms of the 
lease heretofore cited in the margin — section 11 — were not violated, 
inasmuch as the alleged objectionable material was never "on the said 
premises," meaning Pier No. 22. (2) That section 12, also found in 
the margin, has not been violated, inasmuch as ail rules or orders made 
thereunder were performed and carried out. (3) That the material 
alleged to be objectionable was not proven to be so in fact. 

[1] The burden of proof rests upon a party seeking to establish 
a forfeiture. In Henderson v. Carbondale Coal & Coke Co., 140 U. 
S. 25, 11 Sup. Ct. 691, 35 L. Ed. 332, the court declared that forfei- 
tures are never favored, and added: 

'Equlty always leans against them, and only decl'eos in their favor whfiu 
there is fuU, clear, and strict proof of a légal right thereto." 

The law looks upon a forfeiture as a harsh way of terminating 
contracts, and one who insists upon forfeiture is himself held "to 
walk strictly within the limits of the authority which gives the right." 
Palmer v. Ford, 70 111. 369, 377. With this rule as to the burden of 
proof in mind, did the défendant establish by full, clear, and strict 
proof that the Napoli was loaded with explosive mines? The fact 
has been adverted to that the agent in charge had been assured by the 
Italian Ministry of Shipping and by the représentatives of the Navy 
Department of the United States that the goods were nonexplosive and 
nondangerous, and that the réceptacles were to be filled and made 
ready for use when they reached the other si de. 

The testimony is that Carlo Pfister, commander in the Royal Navy 
of the kingdom of Italy and representing that Navy at the port of 
New York, and who acted under the orders of the Italian naval at- 
taché at Washington, informed the agent in charge of the loading 
of the Napoli that the mines contained nothing, were empty, and non- 
explosive. The Italian Minister of Shipping, who had charge of ship- 
ments for the Italian government in United States ports, testified that 
lie assured the agent that the mines were harmless and nonexplosive. 

There is testimony that Capt. Olmstead, of the United States Navy, 
in charge of the delivery and shipping of mines at the Navy Yard, 
informed the agent in charge of the loading of the Napoli that the 
mines were empty and nonexplosive, and like testimony that similar 
assurance was given by Lient. Henriques, also of the United States 
Navy, an officer in the combustibles shipping department at the Navy 
Yard at New York. There is, however, an affidavit, offered by the 
défense, made by three persons, in which affidavit it is stated that 
Capt. Olmstead admitted to them that the mines contained the ustial 
charge for coast défense mines, but that they did not hâve any det- 
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onators or priniers in them. The same affidavit declared that Lieut. 
Henriques had stated that each mine contained 250 pounds of trin- 
itrotoluol (TNT), but that the mines had no detonators or igniters 
in them. Neither Capt. Olmstead nor Lieut. Henriques were called 
as witnesaes, and no explanation of the contradictory statements was 
given. 

The defendant's witnesses testified that the only information they 
had as to the explosives on the cars was that each of the seven cars 
on the float was labeled "Explosives." The évidence shows that it 
was not the practice to ship empty mines with explosive labels. The 
régulations of the Interstate Commerce Commission require accura- 
cy in labels where explosives are involved. The explosive signs on the 
cars were each about a f oot square and had in large red letters : "Ex- 
plosives. Keep away from lire." Each car also had displayed upon 
it inspector's signs certifying the car was in proper condition to carry 
explosives. The cars came from lona Island, die fédéral govern- 
ment's place of storage of explosives. The waybills of one of the cars 
States contents as "33 N.D. mines TNT." Ând the witness Koch, 
the assistant inspector of combustibles for the New York fire depart- 
ment, testified that he saw on the Napoli the métal structures which 
he called mines and which he adinitted he did not examine. He was 
asked, "And you don't know of your own knowledge what they con- 
tained, or whether they were empty?" To which he answered, "No." 
The testimony of the other witnesses called for défendant was of 
similar import. The testimony showed that it was the gênerai prac- 
tice to ship such mines empty, the contents to be filled in on the 
other side, when they were about to be used. The chief officer of 
the Napoli, who superintended the handling of the so-called mines, 
was convinced that they were empty because of their weight, and 
because two of them had fallen a distance of 10 feet without ex- 
ploding; and the mate testified that he regarded the cargo as the 
safest he had carried for a period of three 3'ears. 

[2] The testimony does not clearly show that the mines were filled 
with explosives. The testimony is not direct, but is circumstan- 
tial, and somewhat conflicting as respects the explosive character of 
the mines. But on examination of the record it appears that there 
is crédible testimony which supports the findings of the court belov^r 
that high explosive mines were on the Napoli and on the float, both 
of which were moorcd to the i)ier for several days, and we think that 
fmding is under ail the circuriistances conclusive upon this court on 
îhis ajipeal. Butte Superior Co. v. Clark-Montana Co., 249 U. S. 12, 
.59 Sur). Ct. 231, 63 J,. Ed. 447: I-lyan v. Ohmer, 244 Fed. 31, 38, 
1.^6 C. C. A. 459. 

The only articles which were at any time on the pier were some 
boxes said to contain small arms, ammunition, and some cases said 
to contain monochlor, benzol, and ammonium nitrate. Thèse were not 
classed as explosives by the New York fire department according to 
the testimony of the chief inspector of the fire prévention bureau of 
the city of New York, and no permit was required for their trans- 
portation or for their temporary storage on a pier pending shipments 
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abroad. The District Judge was right in saying that the real ques- 
tion was whether the lease was broken because of what occurred with 
respect to the ship Napoli, meaning the loading of that ship with 
the mines. The évidence as to what was placed on the pier was 
properly regarded as irrelevant; it not appearing that it was explo- 
sive. 

[3] The provision in the lease which it is claimed has been vio- 
lated is found in paragraph 11, in which the plaintiffs agreed that 
they would "not land nor store nor allow to be landed or stored on 
the said premises any dynamite or high explosive." The court be- 
low has not found that any explosives were ever landed on the pier. 
He has found, as we hâve seen, that they were on the vessel and on 
the lighter, and that the vessel and the lighter were moored to the 
pier. The question which this gives rise to, therefore, is whether ex- 
plosives so placed are on "the said premises" within the meaning of 
the paragraph to which référence has been made. Does the term "the 
said premises," in the connection in which it is used, include both 
the pier and the .slips adjacent thereto and vessels moored thereat? 
The lessor, in paragraph 1 of the lease, démises "the premises known 
as Columbia Pier No. 22 with its appurtenances." In paragraph 9 
the lessees agrée to take proper care "of said premises," and that 
they will not overload them beyond their capacity, and that they will' 
keep a compétent person on said premises. In paragraph 10 the les- 
sees agrée that at the expiration of said term they will quit and 
surrender "said premises and their appurtenances." Then in para- 
graph 11, heretofore cited, the lessees agrée not to allow to be landed 
or stored "on the said premises" any dynamite or other high explo- 
sive. 

The argument is that it cannot be said in favor of the lessor that the 
term "said premises" has a more extensive meaning in paragraph 11 
than it had in paragraph 10. In paragraph 10 the term "the said 
premises," it is clear, is not meant to include the appurtenances of 
the pier. In that paragraph the term "said premises" obviously refers 
to the pier itself. Likewise in paragraph 9 "said premises" again 
obviously refers to the pier itself for the agreement is not to over- 
load them beyond their capacity. And in paragraph 17 the term the 
"said premises" again obviously refers to the pier and the buildings 
thereon. The pertinent portion of the paragraph last referred tO' 
may be found in the margin." 

[4] So ail through the lease the term "premises" is used to indi- 
cate the pier itself, rather than the pier and the water in the vicinity 
of the pier, or the slips adjacent to the pier, or the vessels moored 
thereat. Eut for the purpose of enabling the lessor to forfeit the 
lease we are asked to give to the term "the premises" a more extensive 

^ "In case the said pier or the buildings erected thereon shall be partlally 
or wholly destroyed by lire, the lessor shall proceed with ail rea.sonable dili- 
gence to repair or rebulld the same at its own expense and that until the said 
premises are restored or rebuilt the lessor will, • • * tender to the ten- 
ant * • * pier room * * * equal as far as possible in area to that 
which the said tenants shall hâve been deprived of by the partial or entire 
destruction of the said premises." 
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meaning than that expression has in the other paragraphs of the lease. 
We are asked, not only to give to the term a différent meaning, but to 
give to it the widest meaning possible, and to construe it in favor of 
the lessor and against the lessee. It is a familiar canon of construc- 
tion that leases are to be most strongly construed against the lessor, 
and that if there be any doubt and uncertainty as to the meaning of the 
lease it is to be construed most strongly in favor of the lessee. In re 
Wait, 7 Pick. (Mass.) 100, 19 Am. Dec. 262; Reynolds v. Washing- 
ton Real Estate Co., 23 R. I. 197, 49 Atl. 707; Griffiths v. Henderson, 
49 Cal. 566. The lease of a pier ordinarily includes ail the rights and 
privilèges possessed by the lessor in the demised premises, including 
the right to hâve vessels load and unload at the pier. The term "prem- 
ises" in a lease of a pier no doubt carries with it ail the rights and priv- 
ilèges which the lessor possesses in the adjacent waters, or so much 
of said waters as are necessary to the complète enjoyment of the pier 
for the purpose for which it is let. The lease of a pier, like the lease 
of a building, is a lease of everything which belongs to it, or is used 
with and appurtenant to it, and which is reasonably essential to its 
enjoyment, and ail that so passes constitutes the "premises" leased 
for the purpose of determining the extent of the démise. But where 
throughout a lease the lessor distinguishes between "the premises" 
and "the appurtenances," giving to the term "premises" a restricted 
meaning, as evidently is the case in the lease herein involved, the lessor 
may be held, especially in a forfeiture clause, strictly to the restrict- 
ed meaning. 

Immediately after the explosion at Black Tom, and on October 7, 
1916, the défendant sent the plaintiff, its other lessees, and its cus- 
tomers a communication concerning its attitude toward the storing 
or handling of explosives in which it declared : 

"This Company doe.s not accept for storage any articles which are pro- 
hibited by the New York Board of Flre Underwriters, nor does it permit such 
material to be handled upon its property, or to be loaded in steamers while 
berthed at Its piers." 

It is true that this communication can neither increase nor take 
from the rights which the lessor has against the lessee under the par- 
ticular lease now under considération. It is, however, of interest 
that, as in the lease, the lessor distinguishes between its property, 
by which it undoubtedly meant the pier, and the adjacent waters or 
slip or appurtenances. The lease, unlike the notice, contains nothing 
which expressly prohibits the loading of steamers while berthed at 
the pier, provided the explosives are not taken into the vessel from 
the pier. And in this case they were not so taken. 

Subdivision 1 of section 65 of the Code of Ordinances of the City 
of New York, it is true, imposes a duty upon the master and the 
shipowner, and they are the persons in whose custody the explosives 
are when once they are placed on board the vessel. Whether, however, 
the plaintiff is in any manner affected by its provisions will presently 
appear. 

So far as subdivision 4 of section 65 of the same Code is con- 
cerned, it is clear that plaintiff did not violate it. That provision re- 
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lates to placing explosives upon a dock, pier, bulkhead, or other 
landing place, and there is no évidence, as we hâve said, that the 
plaintiff brought explosives upon the pier. 

[5] This court, however, is satisfied that, while the lease could 
not be forfeited and the tenancy could not be determined upon the 
grounds already discussed, nevertheless défendants had the right to 
exercise their option and terminate the lease. In paragraph 12, here- 
tofore cited, the lessees agreed to abide by, perform, and carry out 
any rules, régulations or orders made by any government authority or 
department, "either national, state, or municipal, or by the New York 
Board of Fire Underwriters or New York Fire Insurance Exchange," 
with respect to the use of the demised premises. The évidence dis- 
closes that plaintifïs did not keep this agreement. They violated that 
part of clause 1 of section 65 of chapter 10 of the Code of Ordinances 
of the City of New York which prohibited the rétention for more 
than 48 hours on board of any ship lying at a dock, pier, or bvilk- 
head within the city of explosives in excess of the amount required 
for the ship's own use. They also violated the rules and régulations 
of the War Department for the loading of explosives. Rule 10 
of the rules and régulations déclares that — 

"No explosives will be allowed to be placed aboard a vessel until the rost 
of the cargo bas been placed aboard and the vessel trimmed." 

And rule 27 of the rules and régulations concerning the anchorage 
grounds déclares that "vessels carrying gunpowder or other explo- 
sives may anchor only as follows," and Columbia Pier No. 22 is not 
within the designated anchorage grounds. And in allowing tlie Napoli 
to be tied up to Pier No. 22 plaintiffs were allowing the pier or "the 
demised premises," giving to that term the same narrow and re- 
stricted meaning heretofore given it in this opinion, to be used con- 
trary to the agreement in paragraph 12 of the lease. 

[6] The plaintiff, while insisting that no forfeiture was incurred, 
insists that, if the court is of a contrary opinion, the forfeiture is 
one which a court of equity will relieve against. To relieve against 
a forfeiture, as has been said, is one of the oldest and best established 
functions of a court of equity. Story on Equity Jurisprudence, § 
1315. But equity, it is equally well known, does not relieve against 
ail forfeitures, but only in a certain limited class of cases. It is 
uniformly held that courts of equity do not interfère to relieve from 
forfeitures arising from breach of covenants and conditions, where 
there cannot be any just compensation decreed for the breach. As 
said by Lord Chancellor Macclesfield in Peachy v. Duke of Somer- 
set, 1 étrange, 447, "it is the recompense that gives this court a handle 
to grant relief," and the gênerai rule is that equity will not give relief 
in cases of forfeiture growing out of breach of covenant for doing 
any spécifie act other than the payment of money and where the dam- 
age incurred by nonperformance is susceptible of pecuniary meas- 
urement and therefore of compensation. Kann v. King, 204 U. S. 
43, 55, 27 Sup. Ct. 213, 51 L. Ed. 360; Clark v. Barnard, 108 U. S. 
436, 2 Sup. Ct. 878, 27 E. Ed. 780; Bispham's Equity (8th Ed.) § 
181. And certainly to recognize the right to be relieved from a 
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forfeiture in such a case as the one now before Ihe court would find 
no support in any of the authorities. 

[7] The défendant in its answer set up, by way of counterclaim 
arising out of the transaction, the loss which it had suffered by be- 
ing deprived of the use and occupation of the premises from the 
time of the service upon it of the restraining order heretofore men- 
tioned. The court below therefore properly allowed a money judg- 
ment for the use and occupation by the plaintiffs of defendant's 
property after the termination of the lease. The lease was termi- 
nated on January 23, 1918. The plaintiffs alleged the leasehold value 
was $120,000 per annum. The defendant's witness testified that it 
was worth $100,000 per annum. The court accepted the lower figure. 
Pending the trial the parties had stipulated that the amount specified 
in the lease should be paid without préjudice to either party, and 
without its being deemed a récognition of the relation of landlord 
and tenant. The court allowed défendant the différence between the 
two amounts as compensation for plaintiff's use and occupation. It 
is now objected that the court had no power to grant a money judg- 
ment, because no bond was exacted from plaintiffs at the beginning of 
the litigation. 

It may be conceded that plaintiffs should not be charged with dam- 
ages caused to defendant's business by an erroneous injunction in 
a case in which no bond was asked or given. No such damages hâve 
been recovered in this case. The money judgment which has been 
obtained is not for damages caused by an erroneous order, but it 
is compensation for the use and occupation of defendant's premises 
during the time they were in plaintiff's possession. It cannot be that 
plaintiff should be permitted to use and occupy defendant's prem- 
ises without right, and escape res]3onsibility for making compensa- 
tion for such use and occupation because they held under an erro- 
neous order. Where a former tenant under a lease retains possession 
of premises after the termination of the lease, he is liable for the value 
of the use and occupation so retained. The judgment given is clear]\ 
within the principle applied in Arkadelphia Co. v. St. Louis, etc., Rv. 
Co., 249 U. S. 1.34, 39 Sup. Ct. 237. 63 L. Ed. 317. In Horshun^ -. 
Baker, 1 Pet. 232, 236 (7 L. Ed. 125), Chief Justice Marshall said: 

"As a court of chanccry is not tlie propnr tribunal for enforcing forfaitures, 
no decree for the purpose of elîeeting that object, ought to hâve been made." 

The Suprême Court in Marshall v. Vicksburg, 15 Wall. 146, 149 
(21 L. Ed. 121), declared that— 

"Equity never, undor any circumstances, Icnds it» aid to enforco a forfeiture 
or penalty, or anylliing in the nature of eltlier." 

And in Foley v. Grand Hôtel Co., 121 Fed. 509, 57 C. C. A. 629, 
it was said: 

"Courts of equity will grant relief against a forfeiture vvhioh has been 
Ineurred througli accident or mistake, or by reason of any fraudulent, oppre.s- 
sive, or unfair conduct on the part of one wlio is a.sserting a right of for- 
feiture ; but a chaneellor will not lift his hand to aid a litigant In enforcing a 
forfeiture." 
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The défendant, hovvever, did not corne into the court to obtain a for- 
feiture of the lease. He was brought into the court by the plain- 
tiffs, and what he claims is that, inasmuch as the plaintifïs' rights in 
the lease hâve been already termina ted under paragraph 3 of the 
lease, the lessor having exercised its option in favor of its termination, 
the plaintiffs, their agents, servants, and employés should be required 
to remove from the demised premises, and be enjoined from inter- 
fering with the défendant in the sole custody, occupation, and pos- 
session of the premises. 

[8| When a court of equity acquires jurisdiction for any purpose, 
it will as a gênerai ruie proceed to détermine the whole cause, though 
in so doing it décides questions which standing alone would furnish 
no basis of équitable jurisdiction. In McGowan v. Parish, 237 U. S. 
285, 296, 35 Sup. Ct. 543, 548 (59 L. Ed. 955), the Suprême Court 
said : 

"But 'a court of equity ouglit to do justice complotely, and not by halves,' 
and a cause once properly in a court of equity for any purpose will ordinarily 
be retained for ail purposes, oven tliougb the court is thereby calied upon to 
détermine légal rights that otherwise would not be within the range of its 
authority. Camp v. Boyd, 229 U. S. 530, 551, 552 [33 Sup. Ct. 785, 57 L. Ed. 
1317]." 

Decree affirmed. 



MILLER V. CONTINENTAL SHIPBUILDING CORPORATION. 

(Circuit Court of Appcals, Second Circuit. March 12, 1920.) 

No. 82. 

1. Contracts ©=97(1) — Bight to rescind for fraud waived, if not promptly ex- 

ercised. 

A party to a contract, having the right to rescind It on the ground of 
fraud, must, on discovery of the facts, at once announce his intention and 
adhère to it, and if he thereafter proceeds under the contract he waives 
the right of rescission. 

2. Contracts 'S=>97(1) — Right to rescind for fraud lield waived. 

A judgment denying plaintiff recovery of money paid on a contract for 
building a vessel, which lie declared rescinded on the ground that it was 
inducert by f raudulent représentations by défendant that it tiad a shipyard 
fully equipped, held sustained by évidence showing that, shortly after 
the contract was signed, plaintiff visitod the jjlace where défendant was 
then building its shipyard and continued to makc payments on the con- 
tract for two months thereafter without objection, during which time de- 
fendant entered into contracts and obligations for material for the vessel. 

3. Witnesses <S='3Î5(2) — Latitude allowed in cross-examination of party. 

Permitting questions on cross-examination of a plaintiff, the answers to 
which showed that prior to coming to this country he had been in 
business in Germany, held not error ; it being usual to allow considérable 
latitude in cross-examination of a party. 

4. Appeal and errwr <&^1031(3) — Admission ot unmaterial évidence not pre- 

sumed prejudicial. 

To justity a reversai because of the admission of immaterlal évidence, 
it should appear that the error was so substantial as to injuriously atîect 

the rights of plaintiff in error, as préjudice will not be presumed. 

. , —————— « 

^i^aFor otlier cases see same topic & KEY-NUMBBR ia ail Key-Nunibered Digests & Indexes 
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In Error to the District Court of the United States for the Ea&tern 
District of New York. 

Action by G. Alfred Miller against the Continental Shipbuilding 
Corporation. Judgment for défendant, and plaintifï brings error. 
Affirmed. 

Tùe action was originally brought In the Suprême Court of the state ol 
New York In the county of Richmond. It was removed into the United States 
District Cîoiirt on the gronnd of dirersity of cltizenship. The plaintiff is a 
résident of the state of New York, in the county of Kichmond. The défendant 
is a corporation organized and exiating under the law of the state of Delaware. 

The action Is brought to recover a sum of money paid by plaintiff on a 
contract dated January 7, 1918, on which date it was signed by plaintiff. 
It was not signed by défendant until January 18, 1918. The delay was occa- 
Bioned by plaintiff's failure to make an initial payment of $10,000, which th« 
contract called for and acknowledged the receipt of ; the plaintiff saying that 
he had not yet recelved a cheek for the amount of the down payment, but ex- 
pected it at any moment. It was agreed that plaintiff should keep the con- 
tract, which he had signed, until his money came, and then send the money 
and contract to défendant. The deferred payment was made, howerer, on 
Jannary 18th, and défendant thereupon affixed its signature thereto. 

The agreement was that défendant would furnish the labor and materiala 
oecessary for tlie construction of a wooden steamer, and that plaintiff would 
pay to défendant the entire cost of building the vessel, plus the sum of 15 per 
cent., to coTer defendant's profit. The payments were to be made as follows : 
Tbe sum of ÇIO/KX) on the signing of the contract; the sum of .$12,000 upon 
startlng the work of construction ; payments on the Ist and 15th of each month 
of that portion of the cost of the vessel which was paid by the défendant, 
plus 15 per cent, of such cost ; adrance payments to be made by plaintiff to 
défendant upon the placing of orders for machinery and materials. 

A aeparate contract was signed between the parties, wherein it was agreed 
that tbe plaintiff shotild receire 5 per cent, of the cost of building the vessel for 
•uperviaion. Tlie plaintiff testified that this was to eover bis expenses for an 
office, caWes, téléphones, telegmms, 8ten<^raphers, and assistants. 

The plaintiff in his complaint alleged that he had made various payments 
under the contract, which agregated $49,002.02, and he demanded judgment for 
that araount, alleging that the contract was Induced by fraud. At the trial 
plaintiff's counsel, however, stated that the amount involved would be re- 
duced from the amount stated in the complaint to the sum of $47,305.47. 

The jnry returned a verdict for défendant, and judgment was entered on 
December 10, 1918, in defendant's favor, for the snm of $51.20 costs. 

Edward M. Grout and Paul Grout, of New York City (Charles B. 
La Voe, of New York City, of counsel), for plaintifï in error. 
Grant C. Fox, of New York City, for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
action was brought for money had and received, upon a contract 
rescinded by plaintifï because of alleged false représentations. The 
contract, which plaintifï cntered into in his own name, was in fact 
made on bchalf of his principal in Morocco ; but that fact was not dis- 
closed at the time the contract was signed, and is not material in the 
décision of the case. The contract called for the construction of 
"one 1,500-ton D. W. wooden steamer," according to plans and spéci- 
fications annexed to the contract, and was to be especially adapted for 
carrying coal on océan voyages. As originally drafted, the contract 
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did not specify when the vessel was to be completed. A clause, 
however, was subsequently added which provided that the vessel 
was to be completed "in June, 1918, subject to delays caused by the 
government or by strikes or by subcontractors." 

The plaintifï alleged in his complaint that défendant falsely and 
fraudulently represented to him that it had a shipyard fuUy equipped 
and located at Ludlow, N. Y., on the Hudson river, equipped for the 
immédiate construction of a vessel of the type described in the con- 
tract, and that it could and would construct and deHver to plaintifï 
such vessel within the time agreed upon; that it represented that it 
was working on United States government orders for the building of 
vessels, and that unless plaintifï at once signed the contract défendant 
would be unable to construct a vessel for him. It was alleged that 
thèse représentations were false, and known to be false by défendant 
at the time they were made, and that they were made with intent to 
deceive the plaintifï as to their truth, hoping thereby to induce him 
to enter into the contract, which otherwise he would not hâve been 
persuaded to sign. It was alleged, also, that the plaintifï, relying 
on thèse repi-escntations, entered into the contract, and paid to de- 
fendant under the contract, and by reason of false statements that 
the vessel was being constructed by défendant at its yard, défendant 
knowing at the time that the statements were untrue, varions sums 
of money, amounting, as heretofore stated, to $49,002.02. The plain- 
tifï, upon discovering that the représentations were untrue, duly de- 
manded before the commencement of the action the return of the 
sum aforesaid, and that défendant ref used to comply with the de- 
mand. The answer denied that any fraudulent représentations had 
been made, and demanded judgment dismissing the complaint and 
for the costs of the action. 

[1] This raised an issue of fa et, which the court submitted to the 
jury, instructing them that, if they found that the statements al- 
leged were made, and were false, and known to défendant to be false, 
their verdict was to be for the plaintifï, unless they found that the 
plaintifï, after ascertaining their falsity, nevertheless continued to 
act as though they had not been made; but that, if they found that 
the plaintifï continued so to act after ascertaining the truth, he could 
not thereafter come into court and complain that he made the con- 
tract, induced thereto by reason of defendant's false représentations. 
On this phase of the subject he charged in part as f ollows : 

"You can readily appreciate that it wonld be grossly unfair, even if a party 
had induced anotlior to enter into a contract by means of false statements — 
after the party liad been so induced to enter the contract, had learned that 
the statements were false, it would be grossly unfair to permit the party thus 
learning the real truth to proceed with the contract to such a point as he 
(leemed advisable, and tlien to allow him to rescind, although the othcr party 
might hâve become involved in very lieavy obligations as a resuit of being 
permitted to carry out the contract without complaint on the part of the 
pariy who had been deceived. The law on the subject Is admirably expressed 
hy a well-known text-uook writer, who says : 'If a person, after acquiring 
linowledge of circumstances wliich would justify him in rescinding a con- 
tract to which he is a party, makes any déclaration or does any act which dis- 
tinctly recognizes the contract as still subsisting, and as binding upon him, he 
vvill be held to hâve waivcd his right to rescind.' " 
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I£ the plaintiff, with full knowledge of the falsity of the state- 
ments which he says were made to him prior to the signing of the 
contract, after he discovered the facts continued to act as though no 
such statements had been made, and as though he expected and re- 
quired défendant to hve up to the terms of the contract, then certainly 
he cannot come into court to complain that he entered into the con- 
tract because of the fraud which his own conduct has waived. When 
he discovered the truth, he had a right either to rescind or to continue 
to perform the contract and maintain an action for damages. But he 
was bound to act promptly, and his élection, once made, was final and 
conclusive. He is not permitted to play fast and loose. If he re- 
mains silent, he waives his right to rescind. Delay and vacillation 
are fatal. Grymes v. Sanders, 93 U. S. 55, 62, 23 L. Ed. 798. When 
a party desires to rescind on the ground of fraud, he must, on dis- 
covery of the facts, at once announce his intention and adhère to 
it. Bispham's Equity (8ih Ed.) § 259. This was not donc in this 
case. 

[2] The plaintiff testifled that defendant's vice président had in- 
formed hira, prior to the signing of the contract, that it had a com- 
plète shipbuilding plant, fully equipped, and that it was building ships. 
This testimony was contradicted ; and there is testimony showing 
that at the time the contract was signed the plaintiff had no ship- 
yard, no buildings, and no machinery, and that plaintiff knew thèse 
facts on January ISth. There is testimony that about the middle of 
February the président of the défendant company exhibited to plaintiff' 
three or four photographs indicating the buildings which were then 
under construction and the progress that was being made, and 
that this was in response to plaintiff's question, "Well, how are you 
making out with your buildings?" After looking at the pictures, the 
testimony is that plaintiff said "he was very much pleased at the prog- 
ress we had made up to that date." On February 25, 1918, he visited 
the plant, and spent about two hours there, and was shown the exact 
condition of things. Mo shipbuilding was going on. There vvas no 
machinery on the premises, except a hoisting engine, which had not 
been set up, but was in the yard, a circular saw, and a couple of 
other machines in crates. The y)laintift' again expressed his satis- 
faction at the progress that had been made in the érection of the 
building then in process of construction, and which was up and com- 
plète at that time, and ready to receive the roof. There was no other 
building on the premises, save a shanty and a shed. On March lOth 
plaintiff again visited the shipyard with the président of the défend- 
ant, and was there for an hour and a half, and the trip was under- 
taken that the plaintiff might see the work of putting in the founda- 
tion for the keel blocks. On March 18th plaintiff sent up to the 
yards his own employé, who spent two weeks there, and reported 
from time to time the progress being made. The plaintiff was there 
again the last week in March, and again on April 4th. 

On April 10, 1918, plaintiff gave notice, "in pursuance of para- 
graph sixth of the contract," that, "a disagreement having arisen," 
265 P.— 11 
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a demand for arbitration was made ; and on the day f oUowing plain- 
tiff cabled his principal in Morroco as f oUows : 

"Steamers under twenty-flve hundred tons not allowed to cross océan Con- 
tinental not equipped build steamers that size stop arranging trausfer engines 
materlals to larger compauy guaranteelng complète steamer twenty-flve hun- 
dred tons August stop government will not réquisition stop furnishing per- 
formance bond with penalty for excess tlme stop cost five hundred thousand 
dollars amounts pald account this steamer require sixty thousand dollars." 

Prior to this cable, no claim of fraud or misrepresentation had been 
made; and on April 17th, when plaintiiï gave to défendant a written 
statement setting forth the matter he desired to arbitrate and his rea- 
sons, nothing was said as to fraud or misrepresentations. It appears 
that between February 16th, when plaintiflf discovered the truth, and 
April 9th, défendant, in order to carry out the contract it had made 
with plaintiff, entered into contracts and gave orders amounting to 
about $140,000. It also appears that between the above dates the 
plaintiff recognized the contract as in existence, making various pay- 
ments of money to défendant thereunder, two payments in February, 
aggregating $15,400.08, and five in March, aggregating $16,479.53; 
and on March 12th plaintiff authorized défendant to buy galvanized 
wire cable for the boat at an additional cost. 

It was not until April that the plaintiff began to assert that mis- 
representations had been made. It was not until after he had learned 
that the government would not convoy vessels of the size of that 
contracted for that the slightest intimation was given by him that any 
fraud had been practiced. Then he sought to get rid of the contract, 
first by means of an arbitration, upon the pretense that the boat would 
not be constructed within the contract time, and, failing in that at- 
tempt, he put forward the claim of fraud and brought this action. 
The verdict of the jury in favor of défendant is décisive of the is- 
sues involved, unless some error of law was committed at the trial. 

There are 16 assignments of error. Most of the errors assigned 
relate to the admission or exclusion of évidence, and upon the ar- 
gument in this court ail but 3 or 4 of them appear to hâve been 
abandoned, not being commented upon either in the brief of counsel 
or in oral argument. 

[3] The plaintiff assigns as error the admission of the following 
testimony given by himself upon his cross-examination : 

"Q. Before you came to this country, what was your business? (Objected 
to as Immaterial. Objection overruled. Exception.) A. Export and import 
businSss, too. 

"Q. Where were you located? A. I was located at Leipsic and Hamburg. 
(Objection. Exception. Motion to strike out denied. Exception.)" 

It is said that counsel asked the above questions, knowing that 
plaintiff, although a citizen of the United States, was bom in Ger- 
many, and that at the time of the trial, in the latter part of November, 
1918, the feeling in this country was still bitter towards anything 
German. The complaint did not allège that plaintiff is a citizen. Its 
statement is that he is a résident, and if it appears anywhere in the 
testimony that he is a citizen of this country we hâve failed to notice 
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it. It is, however, so far as the merits o£ this case are concerned, a 
matter o£ no importance whether the plaintifif is or is not a citizen. 
He had resided hère for a number of years. Counsel apparently 
thinks that the verdict was the resuit of the admission of this testi- 
mony. In his brief counsel for défendant has this to say: 

"One of the most vivid impressions made by the war upon the mind of the 
public was that the Germans apparently had no regard for the truth, they 
seemed incapable of telling it, and they viola ted their word of honor as well 
as their eontract. Whonever the truth stood in the way of the objeet to be ac- 
eomplished, it seemed as if the Germans parelessly brushed it aside and triea 
to accomplish their ob.iect, regardless of the truth and ail the dictâtes of de- 
cency. It was the popular belief that that trait was inhérent in ail the Germau 
born. It was the opinion of many, also, tliat that trait survived in spite of 
many years résidence in this country, and in spite of the fact of the acquire- 
ment of United States citizenship. That impression was quite gênerai among 
the public. Tne jury that tried this case came from that puljlic. If it shared 
that belief, as it very probably did, it could not pUysically clear it out ofits 
mind, bocause the Impression was too récent and had been toc severoly im- 
printed." 

It is usual to allow considérable latitude in the examination of a 
party testifying in his own behalf. The scope and extent of the 
cross-examination rests largely in the discrétion of the trial court, 
whose rulings are not to be disturbed, unless some abuse of discré- 
tion is shown. A party to a civil action, who testifies in his own be- 
half, stands upon the same footing as any other witness in so far as 
the methods of examination and cross-examination are concerned. 
We see no reason to think that the court was in error in allowing this 
testimony to stand. The witness had been asked the usual questions 
as to his âge, where he resided, what business he was engaged in, 
and how long he had been in the business in this country. Then 
followed the questions objected to. The plaintiff faiJs to call our at- 
tention to any rule of évidence which made it error to adinit the tes- 
timony objected to; and we do not at ail agrée that a person of Ger- 
man origin, living in the United States during the war, could not 
obtain justice in our courts, if a jury understood that he was born in 
Germany. 

It is said that the court erred in excluding the following testimony : 

"Q. From that report you finally believed that you had been defrauded, did 
you not? A, I did. (Objected to. Objection sustained. Exception.) 
"Mr. Fox : I move to strike out the answer. 
"The Court: Motion granted." 

The report referred to is an alleged report claimed to hâve been 
received by the plaintiff on April Uth, but which had not been received 
in évidence. The question was objected to, and the objection sus- 
tained, but it had been already answered. Counsel therefore moved 
to strike out the answer, and the motion was granted. To the ruling 
on the motion to strike out no objection was made, and no exception 
was taken. It seems clear to us, however, that the motion to strike 
out was properly granted. If the answer had been allowed to stand, 
the défendant, to meet it, would hâve been required to interrogate 
the witness with the view of ascertaining whether or not the alleged 
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report could properly create in plaintiff's mind such a belief, and in 
this way the plaintiff would be getting before the jury the contents 
of an excluded paper. Furthermore, the plaintiff's belief was not a 
relevant matter. 

Then it is said that the court in like manner erred in granting the 
motion to strike out an answer to another question relating to the 
same excluded report : 

Q. Did you rely upon that report? A. I clld. 

"Mr. Fox : I object as incompétent, Irrelevant, and immaterial, and move to 
strike out the answer. (Objection sustained. Motion granted. Exception.)" 

As the report was not in évidence, and as it would hâve been nec- 
essary to question the witness with respect to the contents, to déter- 
mine whether plaintiff's claimed reliance thereon was justified, if 
the answer had been allowed to stand, it was not error to grant the 
motion to strike out. 

It appears that défendant offered in évidence, and it was admitted 
over the objection of the plaintiff, the following letter: 

"[Letterhead Continental Shipbuilding Corporation.] 

"April 22, 1918. 

"Mr. (i. Alfred Miller, 29 Broadway, New York City— Dear Sir : Up to the 
présent time you hâve refused to live up to our agreement with you as set 
forth in your letter to us under date of Febrnary 20, 1918, and our letter to 
you dated Pebruary 21, 1918. You hâve refused to sign the formai contract 
and to make the payments due us, as contalned in your letter to us dated Feb- 
ruary 20, 1918, and we now demantl that you make thèse payments. We also 
now demand that you exécute and dellver to us the formai contract, approved 
by both of us, and wliich lias been in your possession awaiting your signature 
.since last February, and which we now are and hâve at ail tinies been ready 
and willing to exécute. 

"Yours very truly, Continental Shipbuilding Corp., 

"By E. B. Day, Jr., Vice Président." 

The letter relates to the building of a second ship by défendant 
for plaintiff. It had nothing whatever to do with the ship or contract 
herein involved. It is said that the letter was compétent and material 
to show that the plaintiff's demand for the return of his payments 
and the starting of this suit and the making for the first time the 
claim of fraud followed three days after the sending of the above 
letter, and that ail thèse were for the purpose of forestalling action 
on defendant's part. The plaintiff insists that the letter was introduced 
for no other purpose than to put the plaintiff in a bad light of being in 
the habit of repudiating his contracts. 

[4] In view of the fact that plaintiff had acquiesced in the admis- 
sion of the letters of February 20th and 21st, making a contract for 
the construction of a second steamer, making no objection thereto, 
we are inclined to think that it was not error to admit this letter of 
April 22d. But, even if we were satisfîed that the letter was not 
strictly admissible, we do not think that its admission would constitute 
so serious an error as to justify a reversai. In Press Pub. Co v. 
Monteith, 180 Fed. 356, 362, 103 C. C. A. 502, 508, this court, speak- 
ing through Judge Coxe, referred to the rule that, if error is discov- 
ered, préjudice must be presumed, even if the error be trivial, and 
pronounced it "archaic." It was there said: 
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"The moro ratioual nud cnlightcncd view is tliat, in order to justify a ro- 
versal, tlie court iiiust bi> able to conclnde that the error is so substantial as 
to affoct injuriously tlip appcllant's rigbts." 

The object of ail litigation is to arrive at a just resuit. That re- 
suit, in our opinion, was reached in this case. 
Judgment af^irnied. 



IMTKD STATES v. BOÏLAN et al. 

CCir<-uit Court of Appi^als, Second Circuit. March 3, 1920.) 
No. 307. 

1. Iiidiaiis <S=='27(1) — United States may niaintain action on beiialf of Oneida 

Tsibe in New York. 

The OiK'ida Indiaiis remainiug in New York and oecnpying the land 
reserved to ilieni Ijy the treaty with the state of 1842 conscitute a distinct 
tribe or nation, and exclusive jun.sdiction over them is vested in the féd- 
éral governmeiit, whlch may niaintain actions in tins behalf. 

2. Indians <2='2, 15(1)— Tribal status may be terininated only by €ongress. 

It is only where Coiigress bas enacted législation eontrolling the dis- 
position of property on Indian reservalTons that valid conveyances may 
be made, and It is for Congress to say when tlie tribal status of Indians 
sliall be deemed to bave terminated. 

3. Indians "S^^slSCl) — Mortgage of interest in tribal lands by Oneida Indian 

void. 

In the absence of fédéral législation authorizing it, a mortgage executed 
by a member ot the Oneida Tribe of Indians in New York on bis interest 
in the tribal lands luUl invalid, and a decree of a state court toreclo.sing it 
and making partition of the lands lield null and void. 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
District of New York. 

Action by the United States against Julia Boylan and Anne Silver 
Moyer. Judgment for the United States, and défendants bring error. 
Aftirmed. 

For opinion below, see 2.56 Fed. 468. 

Joseph Beal, of Oneida, N. Y. (William F. Santry and W. W. Wil- 
cox, both of Oneida, N. Y., of counsel), for plaintitïs in error. 

D. B. Lucey, U. S. Atty. (Frank J. Cregg, Asst. U. S. Atty., of 
counsel), for the United States. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The United States government institut- 
ed this action for the purpose of ejecting the défendants below from 
32 acres of land situated in the city of Oneida, Madison county, 
N. Y. The action is brought on behalf of certain Oneida Indians, 
under the claim that they are the wards of the fédéral government, 
and that the government has légal capacity to intervene in their be- 
half and eject from the said premises the défendants below, who claim 
title. Their title dépends upon the following alleged conveyances: 

®S3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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On April 1, 1885, several deeds of conveyance were made by some 
of the original twenty-three Indians mentioned in the treaty of 1842 
made by the state of New York with the Oneida Indians. Isaac 
Honyost, a descendant of Margaret Charles, mentioned as one of the 
tribe in the treaty of 1842, gave Philander Spalding a mortgage to se- 
cure the payment of $1,250 on a portion of the premises hère in 
question. This mortgage was recorded April 2, 1888. On April 4, 
1888, it was assigned by Spalding to Patrick Boylan and duly re- 
corded. Shortly prior to July 3, 1897, Patrick Boylan died leaving a 
last will and testament, which was duly probated on July 8, 1897, and 
letters testamentary were issued to Joseph Beal, his sole executor 
named in the will. He duly qualified. The will gave the mortgage to 
Boylan's wife. In March, 1905, the executor comraenced a statutory 
foreclosure of said mortgage by advertisement and, in addition, pub- 
lishing and posting a copy of the notice of the sale at the office of the 
Hôtel Brunswick at Oneida, N. Y. This notice was served on some 
of the Oneida Indians, but not ail. The affidavits in that proceeding 
do not disclose who was then in occupation of the premises. The 
names of the persons served are given, but their relationship to the 
tribe is not clear. The sale actually took place on July 15, 1905, 
and the property was sold for $1,250 on the bid of Michael Burke of 
Oneida, N. Y. On August 29, 1905, Burke and his wife conveyed the 
premises by quitclaim deed to the défendant below, Julia Boylan. 
Philander Spalding and wife conveyed the same premises on July 10, 
1906, by quitclaim deed, to Julia Boylan. 

Julia Boylan commenced an action in the Suprême Court of the 
State of New York for the partition of the property hère in question, 
and this by filing the summons and complaint and notice of pendency 
of action. In this proceeding Mary George, Noah George, Henry 
George, Maggie, wife of Henry George, William Honyost, Mrs. Wil- 
liam Honyost, wife of William Honyost, and Isaac Honyost, were 
made défendants. Chapman Schenandoah and his wife were subse- 
quently made parties. The défendants entered an appearance through 
their attorneys. Such proceedings were taken that a partition of said 
property was had, the interests of the varions défendants were deter- 
mined and fixed, and the report of the référée appointed was rejected 
by the Suprême Court justice when the proceedings reached him on a 
motion for confirmation. This, however, was subsequently reversed 
by the Appellate Division of the Suprême Court of the state, and a 
final judgment was entered confirming the same, and the référée was 
directed to exécute to the purchaser a conveyance of the property sold. 
Boylan v. George, 133 App. Div. 514, 117 N. Y. Supp. 573. After 
deducting the costs and allowances incident to this litigation, and 
awarding to the plaintiff such moneys as she was entitled to in those 
proceedings, a deficiency judgment was awarded against the de- 
fendants for $6.05. Thus the interest of the Oneida Indians in this 
property was alleged to be extinguished. At the time thèse proceed- 
ings took place, the Oneida Indians were in possession and occupied 
them until they were ejected through the proceedings in the Suprême 
Court. By virtue of a writ of assistance, issued by that court, they 
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were forcefully ejected and removed against their protest. The réf- 
érée appointed in the state Suprême Court, partitioned the property as 
f ollows : 

(1) That JuHa Boylan wai9 seized and entitled in fee simple to an undi- 
vidcd tliirty-one fortieths of same. lier title, if any, came throught such statu- 
tory foroflosure and quitclaim deeds mentioned. 

(2) Mary George vvas seized and entitled in fee simple to an undivided 
tliree-fortieths of same. 

(3) Henry George vvas seized and entitled in fee simple to an undivided 
one-fortieth of same, subject to the Inclioate right of dower of bis wife, Maggie 
George. 

(4) That William Honyost was seized and entitled in fee simple to an un- 
divided one-fortieth of same, subject to the inchoate dower right of his wife. 

(5) That Chapman Schenandoah was entitled to an undivided fonr-fortieths 
of same, subject to the inchoate right of dower of his wife. 

(6) That Isaac Honyost liad no interest therein. 

In the proceedings to partition the property, neither the United 
States, nor the state of New York, nor the Commissioner of Indian 
Affairs, nor the Oneida Indians were made parties to the suit. The 
lower court has found as a fact that the Oneida Tribe of Indians were 
actually in possession and occupation of the lands in question, to- 
gether with the adjoining lands, which form a part of the original 
Oneida Indian réservation. In May, 1842, a treaty was made be- 
tween the first and second Christian parties of the Oneida Indians and 
the state of New York. At this time the lands in question, together 
with the other adjoining lands, were set apart by this treaty to the 
Oneida Indians then reniaining on the réservation. It is on behalf of 
thèse Indians that this action is brought. The Oneida Indians were 
natives of the soil lying within the limits of the state of New York 
when it was organized. In 1784 the United States government en- 
tered into a treaty (7 Stat. 44) with the Six Nations of Indians re- 
siding within the state of New York, and one of thèse was the 
Oneidas. That treaty provided in article 2 : 

"The United States acknowledge the lands reserved to the [Indians] 
* * * in thelr respective treaties with the state of New York, and called 
their réservation, to be their property, and the United States will never clalm 
the same, nor disturb them * * ♦ nor their Indian frionds residing there- 
on and united with them in the tree use and enjoyment thereof ; but the said 
réservation shall remain theirs until they choose to sell the same to the people 
of the United States, who hâve the right to purchase." 

Some of the Indians moved from the réservation in New York 
state to Green Bay, Wis. Thèse immigrations took place in 1840 
and 1841, under the régulations and supervision of the fédéral gov- 
ernment. The right was given to the Indians as a tribe to dispose 
of their lands in the state of New York, if they decided to move to 
Green Bay and there accept other lands allotted to them. After this, 
the Indians remaining held a single and undivided tract reserved 
out of the original Oneida réservation. It was in 1842, when the 
commissioners of the land office of the state of New York, then con- 
stituting the Indian department of the state, arranged that the state 
purchase such portion of the réservation as représentée the équitable 
share in the proportion to the number of Indians who migrated in 



168 2(35 FEDERAL REPORTER 

1842 to Green Bay, Wis. The resuit of this was the treaty of 1842, 
herein referred to, in vvhich ail of the remaining Indians joined. 
Some 1,110 acres were surveyed and divided into 19 lots. Article 
1 of the treaty provided as follovvs : That the Oneidas — - 

"do hereby grant, bargain, sell, ceclt>, and surrender to the people of the statc 
of New York, ail the right, title, estate, aud interest of the sald party of the 
first part in and to ail that part of their réservation not heretofore released 
by said party of the first part to the party of the second part, known and dis- 
tinguished as lots numbered 1, 3, 4, 5, 7, 10, and 15 by Natlian Burchard's map 
and certlflcates of survey, containing 371.34 acres." 

Articles 2 to 5, inclusive, provide for sales of such lands so ceded, 
and for payments to the Indians named in Schedule A, known as 
"Emigrating Party." Article 6 provided: 

"It is hereby stipulated and agreed that thoso members of the flrst and 
second Christian parties of the Ôneida Indians as are includod in Schedule 
A hereby release, quitclaim and forever renounce to the said Indians named 
in Schedule B and to those who' may succeed them in their right, title aud 
interest, claim or demand, whatsoever in and to the said portion of land so 
set apart, described, reserved and allotted for those of the first and second 
Christian parties of said Indians who do not at présent intend to migrate, 
enrolled in Schedule B as aforesaid, ail and tlie residue of the said réservation 
not now nor heretofore ceded to the people of the said state, known and dis- 
tlnguislied as lots numbered two, six, eight, nine, eleven, twelve, thirteen, four- 
teen, sixteon, seventeen, eighteen and niueteen as surveyed and allotted by Na- 
than Burchard. Référence is hère had to the said map and fleld book of the 
said Natlian Burchard, and to be filed in the offices of the secretary of state and 
surveyor gênerai ; vi-hen copies thereof are indorscd thereon and dul.v autheii- 
ticated by him, they shall for ever be deemed the metes and bounds of the 
lands ceded and those reserved. And those reserved shall lie deemed the 
common property of ail the individuals ineluded in Schedule B." 

Article 7 provided that the Indians should surrender the lands, and, 
if they belong to those named in Schedule A, such Indians should, 
on payment, immediately migrate and go beyond New York; but, if 
they belonged to Schedule B, then such persons were given posses- 
sion of the lands so ceded. Thus the Indians in the réservation were 
divided into two classes. Tlie lots numbered seventeen and nineteen, 
which are involved in tliis litigation, came under Schedule B. Sched- 
ule B gave the names of the "tenants in common and owners of lots 
17 and 19," and thèse did not migrate. The following are those named 
as tenants in common and owners : 

"Aaron (^oojier. Ilaniuih Coopor, l)<)ll.v Coop<>r, Margnret Cooper, Susan 
Cooper, lîetsy Cooper, .lenne.y ('ooper, Moses Cooper, Moses Charles, Caty 
Charles, Margaret Charles, Susan Charles, Mary Charles, Ellz;ibetli Cornélius, 
Daniel Cornélius, Koderie Cornélius, ,Tenn€>y Cornélius Job, iilias Anthony An- 
tone, (lornellus Antone, Thomas Antone, Mary Aiitone, Mary Antone, and 
Susan Antone." 

No spécifie lot or parcel was attempted to be allotted or set off 
by the treaty to any individual Indian as his or her separate share. 
Under article 6 of the treaty, the migrating party, referred to in 
Schedule A, quitclaimed and renounced to the home party, named in 
Schedule B, and to those who might succeed them in interest, ail of 
the rights in the lots reserved to them. The treaty provides for the 
succession in interest of their successors, and not "heirs and assigns." 
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Both parties named in the treaty joined in ceding said lands, which 
vvere to be so!d by the state and the proceeds of which were to go to 
the migrating party. There is nothing in the treaty which indicates 
a partition of lands embraced in lots 17 and 19 as between the 23 
individual Indians, nor did the treaty mention or contemplate any 
future partition between individuals. The state Constitution (article 
1, section 15) provides that no purchase or contract of sale of land 
in this state made with the Indians shall be valid, unless made under 
the authority and with the consent of the Législature. This was at- 
tempted by the state Législature. Chapter 185, Laws 1843. That 
enactment provides as follows : 

"Section 1. The Onclda Indians owning lands in the eounties of Oneida and 
Madison are liereb.v authorized to hold their lands in severalty in conformity 
to th(i .suvveys, partitions and seliedules aniiexcd to and acconipanying the 
treaties made witli the said Indians by the people of this state in the year one 
tlionsand eight lmndi\'d and forty-two and novv on tile in the office of the 
sêcretary of state, and the lots so parlitioned and designated by said survey 
to said Indians shall be deenied to be in lieu of ail elaims and interest of tlie 
.said Indians in and to ail othev lands and property in the Oneida réserva- 
tion. * * * 

"Sec. 2. The Governor shall appoint a superintendent of the Oneida In- 
dians. * * * 

"Sec. 8. It sliall be lawful for the said superintendent of the Oneida Indians, 
upon application made to him for that pui-pose, by any Indian or Indians 
owning lands as aforesaid, to sell and convey sucb lands to the person or 
persons so applyinjr. » * * a deed of an Indian shall ho valid to convey 
the tltle of himself. his \vife aiul minor ehildren. and every deed exeeuted by 
virtue of this act shall be acknowhdsed by the srantor before the lirst judse 
of Madison connty, and the consent of the superintendent sliall be indorsed 
thei'eon, and when so exeeuted and acknowledKe<l and (^ertilied, shall be record- 
ed in tne connty m which said land shall lie, with the same effect as other 
deeds. 

"Sec. 5. The said superintendent shall, with the consent of a majority of 
the chieis aiui head m(>n of the said Iiulians, sell and convey the above men- 
tioned lots of land, held acconling to Indian usages, aiul sauctioned by treaties 
with them o]i the part of this state, as the eommon property of ail the 
Oneidas who did iiot cède theii- latids to tiic people of this state pro.'ious to 
the treaty made with them, March 8, 1841, for a fair priée unto any pur- 
chaser or purchasers, by requiring from them cash payments. And the con- 
veyances .shall be made, exeeuted, and acknowledged by the state superin- 
tendent; and the consent of the chiefs and head men in eouneil shall also be 
acknowledged in the présence of an officer duly (lualified to take acknowledg- 
meiits of deeds. * * * 

"l^cc. 0. The deeds and eonveyances made as aforesaid shall convey ail the 
riglit, title and interest of the said Indians or Indian whose lands shall hâve 
been conveyed as aforesaid of, in and ta the same, and shall vest~in the pur- 
chaser or purchasers, bis or their heirs and assigus, forever, an absolute estate 
of inheritance in fee simple." 

Later the state Législature passed an act (chapter 420 of the Laws 
of 1849), for the beneflt of Indians, by the terms of which it was 
provided, among other things, that as to ail tribes or bands of Indians 
who occupied Indian réservations within the state or hold lands 
therein as a eommon property, such tribes or bands may, by the acts 
of their respective Indian governments, divide such eommon lands 
into tracts or lots and distribute or partition the same in parts thereof, 
quantity and c^uality relatively considered, to and amongst the indi- 
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viduals or familles of such tribes or bands, respectively, so that the 
same may be held in severalty and in fee simple, according to the 
laws of the state; but no lands occupied and improved by any Indian 
according to the laws, usage, or custom of the nation shall be set off 
to any person other than the occupant or his or her family. It was 
further provided that, in the event of distribution or partition, the 
deeds to be made to effect the same shall be made by such officers 
or commissioners as the government shall appoint and the commission- 
ers of the land office shall approve, but, before any such deeds be 
executed, the proceedings and acts authorizing such exécution and 
appointing the parties so to do, shall be authenticated and approved 
before and to the satisfaction of the county judge in the county in 
which the land to be conveyed shall lie, and be recorded in the clerk's 
office of the county. It was further provided that every deed which 
shall be executed under such authority shall be acknowledged before 
the county judge by the parties who executed it, and such judge shall 
examine the deeds and see that they be in due form and in pursu- 
ance of the authority under which they be executed, and indorse on 
such deed his certificate of such examination, and acknowledgment 
of such certificate shall authorize the county clerk to record such 
deeds in the records of the deeds of the county. It was further pro- 
vided that no lands thus distributed and partitioned should be alién- 
able by the grantee thereof, or his heirs, and such grantee, for 20 
years after the date of the recording of the deed thereof, but they 
may be partitioned amongst the heirs of any grantee who shall die, 
and the same shall not be subject to any lien or incumbrance by 
way of a mortgage, judgment, or otherwise. 

This enactment attempted to provide the manner and mode of 
partitioning the lands of Indians, with a view of safeguarding such 
conveyance, and guarded against the same being subject to any lien 
or incumbrance by way of any mortgage or othervi'ise. The Indian 
law of the state provided this. Birdseye's Revised Statutes, vol. 2, 
pp. 1408, 1409 (published 1896). This record indicates clearly that 
thèse requirements of the state statute of 1849 were not followed 
with référence to the deeds to the property hère in question. 

The state subsequently, by chapter 45, Laws of 1857, § 4, prohib- 
ited taxation of Indian réservation lands so long as the lands remain 
the property of the tribe or band occupying the same. Likewise the 
state made it a misdemeanor for a person to purchase or to attempt to 
purchase lands from any Indian, or claiming title thereto, without 
authority and consent of the Législature (section 384a, Pénal Code 
of New York). Thus it is admitted by the state that the Indian 
lands within the state are exempt from the state jurisdiction, at least 
so far as taxation is concerned. The record title does not disclose any 
deed or attempt to make a deed whereby ail of the twenty-three Indians 
mentioned in the treaty of 1842 ever conveyed or attempted to convey 
to any one their interest in the property. Some of the twenty-three 
did attempt to make such conveyance by deeds. No partition was ever 
made of lots 17 and 19 by the tribe or band of Indians, as required by 
chapter 420, Laws of 1849. Congress has in no way approved or con- 
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sented to a partition or other disposition of the lands in question. But 
hère, where an attempt was made to convey an interest of any of the 
Indians ref erred to since 1849, the provisions of the act hâve not been 
complied with; that is, the requirement for certification by the 
county judge of the county of the conveyance made by the Indians. 
The record discloses that between twenty-three and thirty-five Indians 
hold and enjoy the land hère in question from the date of the treaty 
with the United States government in 1749 down to the time of the 
éviction above referred to. 

[1] The first question presented is the right of the United States 
to maintain this action, The trial judge has found that the Oneida 
Indians were a distinct people, tribe, or band. With this finding we 
agrée. The record does not disclose, as contended for by the défend- 
ants belovir, that the people hâve been completely incorporated with 
us and clothed with ail the rights and bound by ail the duties and 
obligations of the state of New York. Since the Indians exist as a 
separate band or tribe, and therefore as a separate nation, the ex;; 
clusive jurisdiction over the Indians is in the fédéral government, 
and the right to maintain an action in their behalf under the fédéral 
Constitution is solely vested in the fédéral government. Heckman v. 
U. S., 224 U. S. 413, 32 Sup. Ct. 424, 56 L. Ed. 820. The highest 
court of the state of New York has recognized this jurisdiction. 
Seneca Nation of Indians v. Christie, 126 N. Y. 122, 27 N. E. 275. 

[2] It is only where Congress has enacted législation controlling 
the disposition of property of Indian réservations that valid convey- 
ances may be made. In this way the restrictions imposed upon the 
sale of such lands are removed by the act of Congress. U. S. v. 
Waller, 243 U. S. 452, 37 Sup. Ct. 430, 61 L. Ed. 843. Congress 
alone has the right to say when the guardianship over the Indians 
may cease. U. S. v. Nice, 241 U. S. 591, 36 Sup. Ct. 696, 60 L. Ed. 
1192; Tiger v. Western Inv. Co., 221 U. S. 286, 31 Sup. Ct. 578, 
55 E. Ed. 738. Accordingly it has been held that it is for Congress 
to say when the tribal existence shall be deemed to hâve terminated, 
and Congress must so express its intent in relation thereto in clear 
terms. Until such législation by Congress, even a grant of citizenship 
does not terminate the tribal status or relieve the Indian from the 
guardianship of the government. U. S. v. Nice, 241 U. S. 591, 36 
Sup. Ct. 696, 60 L. Ed. 1192. The highest court of the state of New 
York has recognized that the fédéral government has never relin- 
quished its suzerainty over the Indians of New York, even though the 
state of New York has legislated, granting powers to the Indians to 
regulate their own affairs and to protect their lands from invasion. 
People ex rel. Cusick v. Daly, 212 N. Y. 183, 105 N. E. 1048, Ann. 
Cas. 1915D, 367. The fédéral government made various treaties with 
the Six Nations of Indians in the state of New York, one as early as 
1784, and again in 1789 and 1794. Later, in 1838, another treaty was 
entered into relating to their lands, and again in 1842. It appears that 
Congress provides funds for their support under various treaties and 
appropriations. See Annual Reports of U. S. Comm. of Indian Af- 
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fairs, Dept. of Interior. The Court of Appeals said in People ex 
rel. Cusick v. Daly, supra: 

"Under our dual form of government, in wliich there are two distinct sov- 
ereignties, fédéral and state, eacli is suprême witliin its api»'oprlate spliere. 
They exercise their respective powers in the same territory, eacli being inde- 
pendent of tlie other, and eacli liaving its separate executive, législative, and 
judicial departments. Tlils division of government, wliile simple in theory, fre- 
quently présents practieal complexities which It is difflcult to liarmonize. One 
of our inost troublesome problems lias ariseii over tlie status of the Indiaus 
in our political econoniy. They were the original occupants of our soil, and 
vve hâve treated them as semi-independent nations, subject in somo degree to 
both state and fédéral laws. Altliough greatlj' diminished in numbers, and 
restricted to réservations which are insigniflcant remuants of their former 
hunting grounds, they hâve niaintained their tribal relations and customs, 
accordiug to whicli they are to some extent perniitted to govern their own 
affairs. Yet they are not citiscens, either of the United States or of this stato. 
The problem is further eomplicated by the fact that the history of sonie of 
the tribes within our own state differs widely from that of other tribes in 
other sections of the country." 212 N. Y. 191, 105 N. E. 1050, Ann. Cas. 1915D, 
367. 

The Suprême Court, in Fellovvs v. Blacksmith, 19 How. 366, 15 
L. Ed. 684, referred to the New York Indians as wards of the na- 
tion, and that court held that they could not be removed from their 
lands in New York state b}' the state courts, but that the power re- 
sided solely in tlie fédéral government. In an early case (Samuel 
A. Worcester v. State of Georgia, 6 Pet. 515, 8 L. Ed. 483) it was 
held that the state of Georgia, one of the original 13 colonies, could 
not enforce an act for the punishment of persons on the Cherokee 
réservation, where the provisions of the statute in question were in 
conflict with the treaty between the Cherokee Nation and the fédéral 
government. There the court clearly recognized that the Indian 
tribes, irrespective of their locality, were under the protection of the 
fédéral government. The Suprême Court held in the Case of The 
New York Indians, 5 Wall. 761, 18 L. Ed. 708, that the treaties en- 
tered into between the Indians and the government prevented the 
state from taxing such lands, and this because of the guaranty of 
tribal rights of the Indians bv the various treaties of the United 
States. In United States v. Sandoval, 231 U. S. 28, 34 Sup. Ct. 1, 
58 L. Ed. 107, the court said: 

"Not only does the Constitution expressly authorize Congress to regulate 
conimerce with the Indian tribes, but long-continued législative and executive 
usage and an unbroken current of judicial décisions hâve attributed to tlie 
United States as a superior and civilized nation the power and the duty of 
exercising a fostering care and protection over ail dépendent Indian commu- 
nities within its borders, whether within its original territory or territory 
subsequently acquired, and whether within or without the limits of a state." 
231 U. S. 45, 46, 34 Sup. Ct. 5, 58 L. Ed. 107. 

And in United States v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 

30 L. Ed. 228, the court said: 

"The power of the gênerai government over thèse remuants of a race once 
powerful, now weak and diminished in numbers, is iiecessary to their protec- 
tion, as well as to the safefy of those among whoni they dwell. It must 
exist in that government, because it iiever lias existed anywhere else, because 
the tlieater of its exercise is withiu the geographical liuiits of the United 
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Statps, l)(>c<'uise it lias never been denied, and because It alone can enforce its 
laws ou ail the tribes." 118 U. S. 384, 6 Sup. Ct. 1114, 30 L. Ed. 228. 

It will thus be observed that not only has the United States gov- 
ernment the sole power to act as the guardian of the Indians of the 
State whose tribal relation still exists, but it has the sole power to legis- 
late as to the distribution of their lands. Such Indian tribes or bands 
occupying lands in réservations hâve always been treated as aUen 
nations. The Indians individually were aliens ; neither as nations nor 
as individuals did they own any allegiance to the European govern- 
ments. Cherokee Nation v. State of Georgia, 5 Pet. 1, 8 L. Ed. 25. 
The right of self-government has never been taken frorn them. It 
has never been questioned, and no attempt made at subjecting them as 
a people, and it has always been considered and recognized by the 
States as a right of the fédéral government to make provisions for 
the disposition of their lands, and until such was made by the fédéral 
government the right of occupancy remained in Ihe Indians. Wor- 
cesfer v. State of Georgia, 6 Pet. 515, 8 L. Ed. 483. While the stat • 
has a right to make treaties with the Indians, it cannot interfère witn 
the right and obiigation of the fédéral government. The fédéral 
government cannot deprive the stnte of those governmental powers 
which are part of its inhérent right. De Geofrov v. Riggs, 133 U. 
S. 258, 10 Sup. Ct. 295, 33 L. Ed. 642. 

[3] At ail times tlie rights which belong to self-government bave 
been recognized as vested in thèse Indians. Their right of occupancy 
has never been questioned, but the fee in the soi! i;. in the state. This 
is a right of ultimate domain, with the right of ])rcsent possession in 
the Indians. Congress has never legislated so as to permit title to pass 
from the Indians to the lots of land hère in question. A transfer of 
the allotment to aliens is not simply a violation of the priprietary 
rights of the Indians ; it violâtes the government rights of the United 
States. 

" 'If thèse Indians may bc divcsted of their lands, they will be thrown baek 
npon the nation a panperized, discontentod, and possibly belligeront people.' 
The auiliority to enforce restrictions of this oharaeter is ttie neeessary complé- 
ment of the power to impose them." Heckman v. United States, 224 U. S. at 
page 43S, 32 Sup. Ct. at page 432, .56 L. Ed. 820. 

Our attention is not called to any act of Congress which permitted 
the Oneida Indians the right to hold the lands of that réservation in 
severalty or to mortgage or incumber them, nor that tb^ state has 
conferred any such power, exce]5t as above referred to, which places 
restrictions and points out the method and manner of so doing. There 
is no authority which will enable one member of the tribe to sell and 
convey bis interest in the réservation to an outsider, and to confer 
upon such purchaser the right to partition and sell in partition the 
lands held by several of the tribe in common. No law sanctions the 
sale of such lands so owned and held in a partition action brought by 
any person. Section 2116, chapter 3, of the Revised Statutes of the 
United States, relates to sales by Indians of their lands. It provides: 

"That no purchase, grant, lease or other conveyance of lands, or of any title 
or claim thereto, from any Indian nation or tribe of Indians, sliall be of anj- 
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validlty in law or eqnity, uideso tbe same bc Biad« by treaty or convention en- 
t«red into panmaat to ttte Oonstitntkm.'' Cotup. St. | 4100. 

A tribe could not sell, nor could the individual members, for they 
hâve not an undivided interest in tribal lands, nor aliénable interest in 
any particular tract. Franklin v. Lynch, 233 U. S. 269, 34 Sup. Ct. 
505, 58 L. Ed. 954; Gritts v. Fisher, 224 U. S. 640, 32 Sup. Ct. 580, 
56 ly. Ed. 928. The record hère shows clearly that the Oneida Indians 
hold as tenants in common. Even under the state enactment, they 
were subject to the restrictions as to mode and manner of making con- 
veyances, and thèse conditions hâve not been complied with in the at- 
tempted conveyance hcre in question. There are many acts indicat- 
ing the exercise and enforcement of the jurisdiction of the fédéral gov- 
ernment over the Indians in the state of New York, as is illustrated in 
the matters of trafficking in intoxicating liquors. The capacity of the 
United States to sue for the purpose of setting aside conveyances of 
land allotted to Indians under its care, where restrictions upon alién- 
ation hâve been transgressed, hâve been passed upon and reaffirmed. 
Marchie Tiger v. Western Improvement Co., 221 U. S. 286, 31 Sup. 
Ct. 578, 55 L. Ed. 738; Bowling v. U. S., 233 U. S. 528, 34 Sup. 
Ct. 659, 58 L. Ed. 1080; Heckman v. U. S., 224 U. S. 413, 32 Sup. 
Ct. 424, 56 L. Ed. 820. The Indian tribes are communities dépend- 
ent upon the United States; dépendent largely for their daily food; 
dépendent for their political rights. They owe no allegiance to the 
States, and receive from them no protection. Choctaw Nation v, U. 
S., 119 U. S. 1, 7 Sup. Ct. 75, 30 L. Ed. 306. 

Affirming, as we do, the conclusion reached by the District Court, 
that the United States and the remaining Indians of the tribe of the 
Qneidas still maintain and occupy toward each other the relation of 
guardian and ward, and that the United States may maintain this 
action, we conclude that the partition action and judgment and the 
sale made thereunder are void, so far as they eject the Indians from 
the possession of the property. We do not think that the state of 
New York could extinguish the right of occupancy which belongs to 
the Indians. The state has never conferred the absolute and unre- 
stricted right on thèse Indians to convey thèse lands, and we further 
approve the finding below that the attempted conveyance of the land 
did not comply with the act of 1849. The finding below that the 
attempted conveyance of thèse lands and the judgment of sale and 
partition is null and void is approved, as is the decree restoring the 
ejected Indians to possession. 

Decree affirmed. 

WARD, Circuit Judge (dissenting). The right of the United States 
to maintain this suit in ejectment dépends, as it seems to me, upon the 
question whether the particular Oneida Indians whom the United 
States undertakes to represent are or are not tribal Indians. If they 
are not, the United States has no concern with them. United States 
V. Nice, 241 U. S. 591, 36 Sup. Ct. 696, 60 L. Ed. 1192. It is true 
that May 23, 1842, when the treaty between the state of New York 
and the Oneida Indians was made, they were tribal, and it is said 
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that for this reason the treaty is invalid ; the United States not being 
a party to it. But this can hardly be maintained, in view of the great 
number of Indian treaties which the state has made without any ap- 
proval of or co-operation with the United States, and upon which the 
title to immense areas of valuable lands dépends. See the consid- 
ération of this subject by Judge Andrews in Seneca Nation v. Chris- 
tie, 126 N. Y. 122, 27 N. E. 275. A spécial committee appointed by 
the Assembly of 1888 to investigate the Indian problem of the state 
annexed to their report 14 treaties with the Oneida Indians alone be- 
tween 1788 and May 23, 1842, in which the United States had no 
part; the Indians conceding their title to the state of New York and 
the later treaties fixing the rights inter sese of those Oneidas who 
wished to emigrate to the West and those who wished to remain 
on the réservation. 

Title to ail tribal lands was in the British crown, subject to the 
Indians' right of occupancy, which title upon the Révolution vest- 
ed in the colonies, and subsequently in the original states, under the Ar- 
ticles of Confédération and upon the establishment of the présent 
government. The right of pre-emption went with this title to the 
States. The United States never had either the title to the lands or 
the right of pre-emp>tion. Harcourt v. Gaillard, 12 Wheat. 523, 6 
h. Ed. 716. 

By the treaty of May 23, 1842, the Oneida réservation was divided 
into 19 lots ; the Indians known as the Emigrating Party ceding their 
title to the state in lots 1, 3, 4, 5, 7, 10, and 15, and their title in 
lots 2, 6, 8, 9, 11, 12, 13, 14, 16, 17, 18, and 19 to the Home Party, 
Schedule B attached to the treaty enumerates the individuals compris- 
ing the Home Party by name and states that they hold their lands 
in severalty as tenants in common and owners. The lands now in 
question were part of lot 17, and 23 individuals, comprising 4 fam- 
illes, are named as tenants in common and owners of that lot; in 
other words, their Indian title of occupancy was changed into a title 
in fee simple. 

This treaty was subsequently confirmed by an act of the Législature. 
Chapter 185, Eaws 1843. Section 1 provided: 

"1. The Oneida Indians, owning lands in the counties of Oneida and Madi- 
son, are hereby authorlzod to hold their lands in severalty, lu conformlty to 
the survey.s, partitions and scliedules annexed to and accompanying the 
treaties made with the said Indians, by the people of this state, in the year 
one thonsand eight huudred and forty-two, and now on flle in the office of the 
secretary of state. * * * " 

Sections 2, 3, 4, and 5 provided safeguards for the Indians in respect 
to aliénation. Section 6 provided : 

"6. The deeds and conveyanccs made as aforesald shall convey ail the right, 
title and interest of the said Indians or Indian, whose lands shall hâve been 
conveyed as aforesaid, of, in and to the same, and shall vest in the purchascr 
or purchasers, his or their hoirs or assigns forever, an absolute estate of in- 
heritance in fee simple." 

The earliest deeds of conveyance by Oneida Indians of thèse lands 
in the chain of title to the défendants were executed in accordance with 
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the provisions of this act. But, because the later deeds after 1865 
were not so executed, the court holds them to be void, and to convey 
no title to the défendants. This overlooks the fact that chapter 486, 
Laws 1847, relieves the Oneida Indians from the restriction of chapter 
185, Laws 1843, abolishes the office of attorney for them, imposes the 
performance of his duties for two years on the superintendent of 
Indians, whose office was to cease in two years from the passage of 
the act, viz. December 15, 1849, and thereaftei "the said Indians shall 
hâve power to sell and convey their real esta te the same as if they 
were natural-born citizens of the United States." From that date I 
think that their tribal relation ceased to exist as matter of law. No 
wonder that the législative committee of 1888 reported as to the 
Oneidas : 

"They liave no tribal relations and are witliout cliiefs and other offloers ; 
they as a tribe reeeive no money from any source, but receivc a sjnall annuit.y 
trom the gênerai govermnent, amounting to about 11 yar<ls of cotton cloth 
to eaeh person per year." 

Judge Wallace held to the same efïect in United States v. Elm, 25 
Fed. Cas. 1006, No. 15,048. 

It is said that chapter 420, Laws 1849, still imposed restrictions on 
the right of the Oneida Indians to convey, which restrictions were 
not thereafter observed in the deeds in the chain of title to the de- 
fendants, and therefore they were void and conveyed no title. This 
contention overlooks the fact that the act of 1849 applied only to tribal 
Indians, and did not repeal or qualify in any way chapter 486, Laws 
1847, passed for the spécial benefit of thèse Oneida Indians. 

The laws of New York relating to Indians hâve been Consolidated 
three times, viz. : Chapter 92, Laws 1813 ; chapter 679, Laws 1892 
(which repealed chapter 185, Laws 1843, and chapter 486, Laws 
1847, relating to the Oneida Indians) ; and chapter 31, Laws 1909, 
being chapter 26 of the Consolidated Laws. In neither of thèse two 
later consolidations are the Oneida Indians mentioned at ail, whereas 
the Onondagas, Senecas, Tuscaroras, the Saint Régis, and the Shinne- 
cock Tribes were and still are regulated by them. It is perfectly clear 
that the Législature no longer considers the Oneidas as a tribe or 
their land in question part of an Indian réservation. The above con- 
sidérations make inquiry into the powers of Congress unnecessary, 
because those powers are concerned only with tribal Indians. 

The judgment should be reversed. 
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ROXFORD KNITTING CO. v. MOOKE & TIERNEY, Inc. 
SAME V. WM. MOORE KNITTING CO. 

(Cil-cuit Court of Appeals, Second Circuit. Mardi 18, 1920.) 
Nos. 70, 71. 

1. War 'S=>4 — Taking of product of faetory by government for war purposes 

excuses failure to fiilflll prier contract. 

A manufacturpr of uiulerwear, wlilcli had coiitracted to furnlsli défend- 
ant with a stated quantity of its goods to be delivered at intervais, held 
not eliargeable witli lireacli of tlie contract hecause of its failure to de- 
liver within tlie tinie flxod. caused by the taking of its entire product 
during a number of months to supply goods for tbe army and navy on 
orders given through the Advisory (Commission of the Council of National 
Dofen.'^e. although such orders were in form voluntary contracts, signed 
by botli parties, vvhere such forni was customarily used by purebasing 
departments when priées were agreed on, and where it was understood 
by l)oth parties, as shown by the negotiations, that if the contracts were 
not accepted the goods or the seller's plant would be comniandeered under 
National Défense Act .Tune 3, 1916, § 120 (Comp. St. § 3115g). 

2. War "5=34 — Compiilsory "order" for supplies under National Défense Act 

may be in form of contrat 4. 

IJnder National Défense Act .lune 3, 191G, § 120 (Comp. St. § 3115g), 
autborixing tbe Président in time of war or when war is imminent, 
thi'ough the bead of any department, "to place orders" for such products 
as may bo required, and making orders so given obllgatory, and giving 
them preeedence over ail other orders and contracts, but not prescribing 
tlicir forni, and tho Xavy l'urcbase Act of Mareh 4, 1917, making similar 
provisions respecting naval supplies, no particular form of orders is 
essential, and tliey may take tbe form of contracts signed by both parties, 
where tiie seller is given to undersland that he bas no option to refuse to 
furnish the supplies. Nor is it necessary tbat such orders should be sign- 
ed by the Président or the bead of a department, but it is suffleient that 
they be made through the appropriate executive department in the regu- 
lar course of l)usiness. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Order.] 

In Error to the Di^.trict Court of the United States for the Northern 
District of New York. 

Action by Moore & Tierney. Incorporated, and by the Wm. Moore 
Knitting Company against the Roxford Knitting Company. Judgment 
for plaintiff in each case, and défendant lirings error. Affirmed. 

For opinions below, see 250 Fed. 278, 288. Certiorari denied, 252 
U. S. , 40 Sup. Ct. 583, 64 L. Ed. . 

Tbe (iuestions of law involved in tbe two cases are idcntlcal. They were 
argued together and will lie decided in one opinion. The actions were com- 
mencr'd in tbe New York Suprême Court in the county of Saratoga, and were 
remcved to tbe TTnited States District Court for the Northern District of 
New York. The défendant in error, in each case, was plaintiff below, and i.s 
hereinafter called plaintiff. The plaintiff in error, in each case, was défend- 
ant below, and is hereinafter called défendant. The plaintiit' is a corporation 
organized and existing under the laws of the .state of New York, and owns 
and opérâtes a faetory for the manufacture of men's under wear, consisting of 
knit sbirts and diawers. The défendant is a corporation organized and 
existing under the laws of the state of Pennsylvania. 

ÊzsiFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
265 F.— 12 
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In the flrst of thèse actions the plalntiff alleged that défendant Is justly 
Indebted to it In the sum of $14,090.08 ou account of goods, wares, and mer- 
chandlse sold and delivered to défendant at its request at agreed priées on 
varions dates and times between the 18th day of May and the lOth day of 
September, 1917. The défendant in its answer conceded that plaintllï had 
sold and deli/ered the merchandise sued for, but by way of counterclaim 
pleaded that the parties to the lltigatlon had entered into an agreement for 
the manufacture and dellvery of certain underwear ; that a part only, to 
wit, that sued for, had been delivered, and that because of the fallure of 
plaintlft to dellver the balance, défendant had suffered damage in excess of 
the amount sued for. 

The plaintiffi in its reply sought to avoid liabillty to défendant for its ad- 
mitted failure to make complète dellvery by the fact that the United States 
government had "commandeered" it to make dellvery to It of supplies of un- 
derwear for the army and navy, whlch required the entire production of the 
plaintiff's faetory and plant from July 1, 1917, untll after October 1, 1918. and 
that thls prevented it from making complète dellvery of ail the goods which 
it had agreed to manufacture and deliver to défendant. The issue ralsed by 
the reply was separately tried in advance, and a jury trial was waived. It 
was decided that by reason of the facts proved plaintlfC had established its 
reply, and aceordîngly the counterclaim was dismissed, and judgment was en- 
tered for the plalntiff for the amount demanded In the complaint. Moore & 
Tierney, Inc., v. Roxford Knitting Co. (D. C.) 250 Fed. 278. 

Gallert & Heilbom, of New York City (Walter S. Heilbom and 
David J. Gallert, bcth of New York City, of counsel), for plaintiff in 
error. 

Thomas O'Connor. of Waterford, N. Y. (George E. O'Connor, of 
Waterford, N. Y., of counsel), for défendants in error, 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). In De- 
cember, 1916, the plaintiff agreed to manufacture at its faetory in 
the city of Cohoes, in the state of New York, for the défendant, cer- 
tain knit underwear. The deliveries were to be made at various times 
stated in the orders between February 1, 1917, and December 15, 1917. 
Ali the orders received from défendant and accepted by plaintiff were 
taken subject to the following: 

"AU orders are taken subject to delays or nondellvery caused by strlkes, 
accidents, fire, or for any other reason beyond our control." 

It is not questioned that, if a party by his contra et charges him- 
self with an obligation possible to be performed, he must make it good, 
unless performance is rendered impossible by the act of God, the 
law, or the other party. If what is agreed to be donc is possible and 
lawful, it must be done. Sun Printing & Publishing Ass'n v. Moore, 
183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. 366; Carnegie Steel Co. v. 
United States, 240 U. S. 156, 165, 36 Sup. Ct. 342, 60 L,. Ed. 576. 
The plaintiff admits that it entered into contracts with défendant 
which it did not completely perform within the time agreed upon. 
The performance was not prevented either by act of God or the other 
party. Was it prevented by the law? If not, was performance ex- 
cused under the clause in the contracts declaring that the obligations 
assumed were subject "to delays or nondelivery caused by * * * 
any other reason beyond our control"? 
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[1] The plaintiff seeks to excuse its failure to perform its con- 
tracts by the fact that the United States government placed with it 
certain orders for war materials for the army and navy, which or- 
ders the plaintiff allèges it was obliged to accept, and that the said or- 
ders of the government required the entire production which was pos- 
sible to be made from plaintiff's factory and plant from July 1, 1917, 
until after October 1, 1918. This it claims relieved it from any duty 
or obligation to défendant by reason of the agreements which had been 
previously made between plaintiff and défendant. It déclares that 
on July 6, 1917, it notified défendant that plaintiff had been obliged 
to enter into said contracts with the United States government, and 
that plaintiff in conséquence would be unable to make any of the 
goods it had agreed to m.ake for défendant, except those that had been 
made and delivered, and that further deliveries were prevented by 
reason of its orders and contracts with the government of the United 
States. 

In time of war or of impending public danger, and without statutory 
authorization, private property may be appropriated to the public 
use. In Mitchell v. Harmony, 13 How. 115, 133 (14 L. Ed. 75), Chief 
Justice Taney states that there are without doubt occasions in which 
a military officer may impress private property into the public service, 
or take it for public use ; the government being bound in ail such cases 
to make full compensation to the owner. He adds : 

"But we are clearly of opinion that in ail of tliese cases the danger must be 
immédiate and impending, or the necessity urgent for the public service, such 
as will not admit of delay, and where the action of the civil authorlty would 
be too late in providing the means which the occasion calls for. * * * It 
is the emergeney that gives the right, and the emergency must be shown to 
exist before the taliing can be justified." 

That was a case which had its origin in the Mexican War. The 
subject was again before the court in United States v. Russell, 13 
Wall. 623, 20 L,. Ed. 474, in a case which had its origin in the War 
between the States. Mr. Justice Clifford, writing for the court, says 
that beyond ail doubt in cases of extrême necessity, in time of war or 
of immédiate and impending public danger, private property may be 
appropriated to the public use without the consent of the owner, 
and in enumerating the property which can be taken he refers among 
other things to — 

"food or medicine for a sick and famishing army, utterly destitute and with- 
out other means of such supplies, or [property] to transport troops, munitions 
of war, or clothing to reiuforce or supply an army in a distant fleld, where 
the necessity for such reinforcemcnt or supplies is extrême and imperative. 
* ♦ * Exigencies of the kind do arise in time of war or imi)ending public 
danger, but it is the emergency, as was said by a great magistrale, that gives 
the rlght, and it is clear that the emergency must be shown to exist before 
the taking can be justified." 

Congress, however, as appears hereinafter in this opinion, has leg- 
islated upon this subject, and empowered the Président in time of 
war or of national emergency, to be determined by the Président 
by proclamation, to place "orders" for war supplies, and made such 
"orders" obligatory on any person to whom such orders are given. 



180 265 FEDERAL REPORTER 

and provided that such "orders" shall take precedence over ail other 
orders and contracts theretofore placed with such persons. There are 
four separate orders which were given to plaintiff by the government : 
(1) One dated June 6, 1917, required the plaintiff to deliver to the 
Quartermaster's Department of the United States Army in the city 
of New York, on or before December 31, 1917, 36,000 undershirts 
and 36,000 pairs of drawers in equal monthly deliveries of 12,000 gar- 
ments, commencing July 1, 1917. 

(2) One dated July 25, 1917, requiring the plaintiff' to deliver to the 
Navy Yard in the city of New York, before December 1, 1917, 38,000 
undershirts and 38,000 pairs of drawers. 

(3) One dated November 16, 1917, requiring the plaintiff to deliver 
to the Quartermaster's Department of the United States Army, in 
the city of New York, on or before December 31, 1917, 6,000 under- 
shirts and 6,000 pairs of dravi'ers. 

(4) One dated December 12, 1917, requiring the plaintiff to deliv- 
er to the Quartermaster's Department of the United States Army, 
on or before September 30, 1918, 108,000 undershirts and 108,000 
pairs of drawers. 

Thèse orders were ail placed after the enactment of the National 
Défense Act. 39 Stat. 166. The défendant insists that ail four of 
thèse orders were contracts voluntarily entered into, and that con- 
tracts with the government for military supi)lies, even in time of war, 
afford no excuse for the nonperformance of civil contracts. If the 
orders were contracts voluntarily made, we agrée that the perform- 
ance of contracts so made was not entitled to precedence over other 
contracts previously taken. 

The National Défense Act of June 3, 1916, c. 134, § 120 (Comp. 
St. § 3115g), empowered the Président in time of war, or when 
war is imminent, through the head of any department of the govern- 
ment, to place orders for such products as might be required, and 
made orders so given obligatory, and gave them precedence over ail 
other orders and contracts. It made any individual or the responsible 
head of any association or corporation failing to comply with the pro- 
visions of the section guilty of a felony, and provided that upon 
conviction he should be punished by imprisonment for not more than 
three years and by a fine not exceeding $50,000. See U. S. Stat. 
at Large, vol. 39, pt. 1, c. 134, § 120, p. 213. The constitutionality 
of this act is not challenged. That its enactment was a lawful exercise 
of the war powers of Congress must be conceded. 

By an act of Congress passed on August 29, 1916 (39 Stat. 619), 
a Council of National Défense was established, for the co-ordination 
of industries and resources for the national security and welfare. It 
consisted of the Secretary of War, the Secretary of the Navy, the 
Secretary of the Interior, the Secretary of Agriculture, the Secretary 
of Commerce, and the Secretary of Uabor. The Council of National 
Défense was authorized to nominate to the Président, who was directed 
to appoint, an advisory commission, each of whom was to possess 
spécial knov^'ledge of some industry, or otherwise be specially qualified 
in the opinion of the Council for the performance of the duties im- 
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posed. It was inade the diity of the Council to direct investigations 
and make recommendations to the Président and the heads of execu- 
tive departments, among other things, of data as to amounts, location, 
method, and means of production, and availahility of military sup- 
plies, and to give information to producers and manufacturers as to 
the class of supplies needed hy the military and other services of the 
government, the requirements relating thereto, and the création of 
relations "which will render ])ossible in time of need the immédiate 
concentration and utilization of the resources of the nation." and 
the Council was authorized to adopt ruies and régulations for the 
conduct of its work, which were to be subject to the approval of the 
Président, and was to provide for the work of the advisory commission. 
U. S. Stat. at Large, vol. 39, c. 418, § 2, p. 649 (Comp. St. § 3115c). 
On March 4, 1917, Congress passcd the Navy Purcha.se Act (39 
Stat. 1193), which provided as follows : 

"(h) Tliat in time of war, or of luitioiiiil omorKOncy arisinp: prior to Mardi 
first. niiioteoii liiinclrod and eislitepn, to bc (Iclcnninprt by tlie PresitUnit by 
proclamation, tbp Prpsidonf is lu'rcl)y antborized and rmpowercd, in addition 
to ail other existinp; provisions of law : 

"Fir.st. Witliin tlic liniits of the amounts appropriatcd therefor, to phice 
an order witli an.v pei-soii for sneli sliips or war material as tlip neee,s,«!ities of 
t!ie sovernnient, to l)o deterniined by the Président, may reqinrc and wliicli 
are of tlie nature, liind. and (piantity nsnully produecd or capaljle of t)einK 
prodiu'od l)y snch person. Conipliance with ail snch orders sliall be oWijïatory 
on any pt-rson to whom snch order Is si^'f^'i. aiirt snch order sliall talce pre- 
eedenfo over ail other orders and contracts therefore placed with siich 
person." 

On April 6, 1917, Congress passed a resolution (40 Stat. 1), which 
was on the same day approved by the Président, declaring that a 
State of war existed between the United States and the Impérial Ger- 
man government. On June 15, 1917, Congress passed the Urgent 
Deficiency Act which provided as follows: 

"(c) To reqiiîre the owner or oecupier of any plant In v.'hidi ships or 
materials are built or produeed to place at the disposai of the lînited States 
the whole or any part of the outjiut of snch phuit, to deliver such outpnt or 
part thereof in such quantities and at such times as may lie speclfied in the 
order. * * * 

"Compliance with ail orders issued hereunder shall be obligatory on miy 
person to whom .siioh order is Riven. and such order shall tako precedence 
over ail otlier orders and contracts placed wUh su<-Ii pei'son. If any person 
owning any ship, charter, or material, or owniiif;, leasing, or operating any 
plant equipped for the building or production of ships or material shall re- 
fuse or fail to comply therewith or to givc to the T'nited States such préférence 
in the exécution of such order. or shall refuse to Imild. sujiply, furnish. or 
manufacture the Icind. quantities, or qualifies of the ships or materials so 
ordered, at such reasonable pi-ice as shall be determined by tlip Président, the 
Président may take immédiate possession of any ship. charter, material or 
plant of such person, or any part thereof without taking posses.sion of tlio 
entire plant, and may use the same at such times and in such manner as he 
mav consider necessary or expédient." U. S. Stat. at Large, vol. 40, pt. 1, c. 
29, p. 182 (Comp. St. 1918. Comp. St. Ann. Supp. 1919, § SllSViod). 

On May 22, 1917, one A. Frey, a member of the Knit Goods Com- 
mittee of the Advisory Board of National Défense, wrote a letter 
to the plaintiff, in which he stated that the government was in the 
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market for a quantity of flat wool underwear. He inclosed spécifica- 
tions and asked to be advised as to how large a quantity plaintifï 
could furnish prior to September Ist and at what price. In his letter 
he wrote: 

"I request you not to write me that you are sold up and cannot furnish any 
of thèse goods. I am aware that this condition prevails with every one. 
* * * I hâve before me a list of ail the manufacturers, with their capacity 
as flgured ont by myself according to number of cards, and there should not 
be any troubre to place this amount within a very reasoiiable time. It is not 
the committee's intention to place the whole burden on one mill, but to 
divide it according to production. • * * " 

A similar communication had been sent to other manufacturers of 
woolen knit goods in Cohoes and Waterford, and on its receipt a meet- 
ing of their association was called to consider the matter. AU agreed 
that the letter was intended by the government as a demand, and they 
sent a représentative to New York there to confer with the chairman 
of the Knit Goods Committee of the Council of National Défense, 
and to inform him of the quantity they could produce, and still fill 
ail their civilian orders. The plaintifï's proposai was to furnish 10,0CX> 
dozens during 1917. The chairman of the Knit Goods Committee 
increased the amount to 12,000 dozens without consulting the plain- 
tifï. This brought a protest f rom plaintifï, saying that if so large an 
order were placed deliveries would hâve to be made later. To this the 
chairman replied that, since it was possible to make the large amount, 
the plaintifï would hâve to do it. Thereafter regular contract forms 
were sent to the manufacturers, including the plaintifï, and were sign- 
ed. The orders thus placed were for the army, and they did not in- 
terfère with civilian deliveries ; the capacity of plaintifï's mill being 
sufificient for both the army and the civilian orders. The difficulties 
arose later, when the order for the navy came in. The capacity of 
plaintifï's mill for the year 1917 was 33,059Vi2 dozens, and prior 
to the navy 's order the total civilian and army orders aggregated 31,- 
945 ^/i 2 dozens. 

Then July 2, 1917, the chairman of the Knit Goods Committee 
wrote the plaintifï that his committee had received an emergency call 
from the Navy Department, and that it was absolutely necessary that 
the underwear should be furnished for the use of the sailors on the 
North Sea Service in the winter, as the underwear in use was too 
light. He continued: 

"This underwear can be made by only a limlted number of mllls In the 
country. We hâve carefuUy apportioned It among the différent mllls, and 
knovr that vce cannot secure the quantity needed unless we can receive from 
you 25,000 shlrts and 25,000 drawers by October Ist, and the same quantity 
additional by December Ist." 

The plaintifï addressed the foUowing letter to the chairman: 

"Dear Sir: In référence to the Navy order, would say we hâve gone over 
this matter carefuUy and conservatively, and we find that you hâve allotted 
to us about 2,000 dozen more than we can produce in the prescribed time. 
This is known as a six-set mill, and we can only produce so many dozen per 
week; we are not as large in size as the Hope Knitting Company or tho 
William Moore Knitting Company. 
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"In addition to tliis, \ve are facing tlie annnal sliut-down for one week's 
vacation during the last woek in Aiignst, which we do not see any way to 
avoid, as tlie lielp hâve liad tliis vacation every year for the last 40 years. 
We are wilJiiifr to do ail in oiir power to give the sovernment every dozen we 
can produce within the allotted time, but as we sald before, you liave allotted 
to us 2,000 dozen more than we can produee within the time allowed. Wish 
you would kindly let us hear from you on this matter and oblige." 

To this the chairman replied as follows: 

"Gentlemen : Yonr letter of the 19tli inst. is at hand. We hâve telephoned 
to the Navy Department, suggesting that 12,000 shirts and 12,000 drawers of 
the Navy ujiderwear shall be eanceled from your order, and we shall arrange 
to transfer that quantity to another mill." 

Upon receipt of the Navy order the manufacturers of knit goods 
at Cohoes, including the plaintiff, again called a meeting and appoint- 
ée a committee to go to New York and confer with Mr. Cromwell, 
the Chairman of the Knit Goods Committee of the Council of Na- 
tional Défense. The testimony shows that the committee saw Mr. 
Cromwell with the following results: 

"Q. AVill you give us the conversation as near as you recoUect it, which 
occurred with Mr. Cromwell? A. We told him we were in receipt of his 
letter for emergency wear and we came down to understand it. We explalned 
it would take our entire production for the entire year, if they insisted on 
us taking this order. His reply was that it was an emergency order and 
was absolutely necessary to hâve it. ïhe soldiers were up in the North Sea — 

"Q. The sailors, you meanV A. ïes; with very light underwear, freezing 
to death, and there was no way we could get out of making it, and we had 
to take our share — he was sorry, but it had to be done. We spoke to him 
about putting off deliveries of the army stufC to January, February, and 
Mardi ; told him that would help us out with our trade. He said it was 
absolutely impossible ; that the clvllian trade would bave to wait until the 
army and navy were taken care of. Tlie committee had notified ail its 
mills to that eiîeet, to set aside civilian business to talte care of thèse or- 
ders." 

The testimony shows that Mr. Cromwell was the personal représen- 
tative of Paymaster Hancock, the officer in charge of the purchasing 
division of the Bureau of Supplies and Accounts of the Navy De- 
partment, and it was through Cromwell, as Hancock testified, that 
the Navy communicated with the plaintiff. There is also testimony 
that the Secretary of War issued instructions stating that he would 
hold the army officiais responsible for supplying the army, and that 
they were to leave to the Supplies Committee of the Council of Na- 
tional Défense ail of such purchases. So far as army orders were 
concerned, they appear to hâve been handled by the several advisory 
committees of the Council. In the placing of the orders for knit 
goods there was no contract between the manufacturers and the of- 
ficers of the army. The manufacturers of knit goods dealt with the 
Knit Goods Committee and with Mr. Cromwell, who was placed iti 
charge of ail army purchases of such goods. This fact needs to be 
kept in mind in considering the letter from Frey, already referred 
to; Frey being a member of the committee of which Cromwell was 
the chairman. 
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It is not necessary to state ail the communications which passée! be- 
tween the plaintiff and those who représentée! ttie government ; and 
we see nothing in tlie record wliich differentiates the orders placed 
for the army from those placed for the navy. The plaintiff was alike 
given to understand that the orders were to hâve precedence over 
civil contracts, and that the plaintiff was required to furnish the goods. 
If one order was compulsory, a!l were; and if any one was contrac- 
tual, ail the others were. That the issue between the parties to this 
litigation may be the better understood, we shall refer at some length 
to the correspondence which passed between them concerning the 
demand which the government had made upon the pjaintiff, and de- 
fendant's disposition respecting it. 

The navy order was received by plaintiff on July 2, 1917, and two 
days later plaintiff vvrote défendant that the government had taken 
over its entire plant production for the next six months. This letter 
défendant replied to on July 16th, and wrote : 

"We beg to stîito that wo ciinnot rerognize yoiir autliority to crinc-rf aiiy 
of the goods we hâve on orcler with you." 

The défendant continued to demand delivery from time to time. 
Finally, on September 17th, plaintiff wrote défendant, explaining at 
length the situation in whicli it had been placed by the government 
and stating that it would be impossible for it to make any further de- 
livery on defendant's order during the year, adding: 

"We dislike to advise you to tl)is effeet, but it is ouly fair tliat you should 
be tully informod of the situation. We liave no nieanm of knowlng wliether 
we will be called npon to make more goods for the Tiiitcd States government. 
and in consequenee. as lirst stated liereln, we are unable to advise wlien we 
will be able to make any deliveries." 

In reply défendant wrote on September 21st: 

"This is to advise .vou that we hold you liable in damages for any failure 
on your part to make deliveries in aecordance with your contraet." 

On October 15th défendant wrote: 

"Inasmuch as you bave failed to eomply with your eontract with us, we 
shall ask that you deduct from the amount of our bill the damage whioh we 
bave sustained by rea.son of your default." 

The plaintiff referred défendant to Mr. Cromwell, chairman of the 
Committee of National Défense, for any information it desired in re- 
gard to the plaintiff's making goods for the government of the United 
States. To this défendant on October 23d replied : 

"Whatever damages are due us, occasioned by your deliberate breach ot 
eontract it is now uj) to you to make good. It is not our wisli or désire to 
drag Mr. Cromwell into this controversy, and we do not understand what 
he can say which in any way would justify a deliberate breaeh of tlie eon- 
tract on your part." 
« 

It appears that plaintiff in the meantime had taken tlie matter up 
with Mr. Cromwell, sending to him the correspondence which had 
passed between it and défendant, wliereupon Mr. Cromwell wrote the 
following letter to plaintiff : 
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"Knit Goods Oommittee of tlie (Jouneil of National Défense. 

"New York, Oct. £3, 1917. 
"Messrs. Moore & Tlerney, Colioes, N. Y. — Gentlemen : We hâve read tlie 
correspondenee sent us between you and the Koxfovd Knittins Company in 
regard to au untilUnl order wliioli you took from tliem for eivilian trade. No 
busine,ss plaeed by the Knit Goods Committee, nor to the l)est of our knowl- 
edge hy any other agoney of the C'ouneil of National Défense, ean be used as 
an excuse to cancel obligations of eivilian trade. Ail that the govornnient did 
was to insist tliat its ovders should be given priority in delivery, and that 
eivilian orders, so far as they interfère vvitli the government reQuirements, 
should be postponed in delivery. 

"Yours truly. Ijincoln Cromwell, 

"Chairman Knit Goods Committee." 

On October 27lh ]ilaintiff again wrote défendant at length a full 
account of what had been donc and said : 

"We liave not caneeled, nor did we intend to cancel, any of our coiitracts 
with the eivilian trade." 

The letter concluded as follows: 

"The government is insisting that they are entitled to priority over the 
eivilian trade, and this is exactly what we liave advised ail our customers, 
including you, that we ai-e eompelled to fulfill flrst the government require- 
ments, give them priority, and afterwards will furnish th(! eivilian trade." 

In reply défendant closed the correspondenee on November 2d, 
writing : 

"The reason you assign in yoiir eomraunii ation we cannot recognize as in 
any way affocting our coutract, either from a moral or légal standpoint." 

It thus appears that, notwithstanding the fact that défendant knew 
that the underwear was absohitely retiuired for the immédiate needs 
of the soldiers and sailors of the United States engaged in the war, 
and in spite of the fact that it knew that the Council of National Dé- 
fense had stated that the government must hâve the goods and hâve 
them at once, défendant declined to see in thèse facts any moral or 
légal excuse for plaintiff s inability to deliver to it the goods ordered 
for its eivilian trade and btisiness. As respects the first "order," dated 
June 6, 1917, there appears in the record what is entitled "Contract for 
Supplies, * "* * '■ ]t déclares that — 

"Thèse articles of agroeiiicnt cntered into this Oth day of June, l'.tlT, be- 
tween Coh)nei M. (iiay /'aliiisld. (.lnartcvuiasler Corps, ['nited States Army, 
of the lirst ]>art, for and in bclialf of the fnitcd States of America, and 
Moore & Tierney, * * * witiicss tliat the said parties do hereby mutually 
covenant and agrée. * * * " 

As respects the second "order," dated July 2,5, 1917, it appears that 
the Xavy Department, under date of July 23, 1917, notified the plain- 
tifï that "the foUowing classes in your proposai for naval supplies 
* * * are hereby awarded you under contract No. 31378," and 
that in due course a formai contract would be forwarded for exécu- 
tion; and under date of July 25, 1917, the department states that "a 
contract numbered as stated above (No. 31378), and dated 4th August, 
1917, has been entered into with" plaintiff. 
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As respects the third "order," the War Department, under date o£ 
November 15, 1917, notified the plaintifï in writing as follows: 

"In accordance with your offer, contract is awarded you for furnishlng 
and dellvering at the New York dépôt o£ this corps. • * * " 

Then followed the statement that "this contract will be dated No- 
vember 16, 1917." This was signed, "H. L. Hirsch, Colonel, Q. M. 
Corps, in Charge." Then, under date of November 30, 1917, a letter 
was written to the plaintifï, stating that there was inclosed the "con- 
tract" in tripHcate, dated November 16, 1917, which plaintifï was 
requested to sign and return at the earhest practicable date. 

As respects the fourth "order," the War Department, under date 
of December 11, 1917, informed the plaintifï that "in accordance with 
your ofïer, contract is awarded you for furnishing to this corps. 
* * * " Then followed the statement "This contract will be dated 
December 12, 1917." Prior to the awarding of this contract, and on 
December 7, 1917, the Committee on Supplies from its New York 
office wrote the advisory commission of the Council of National Dé- 
fense, advising "the following purchase" from the plaintifï of the 
undershirts and drawers in the amounts and prices as they were af- 
terwards included in the award of the contract above referred to 
under date of December 11, 1917. 

Ail four of the plaintifif's "orders" thus appear in the record as 
formai contracts, reduced to writing and signed by the contracting par- 
ties, with their names at the end thereof. An order, strictly speaking. 
is a command or a direction. Hence défendant insists that what the 
plaintifï calls "orders" were not in reality orders, placed pursuant to 
a commandeering statute, but ordinary voluntary contracts, and it as- 
serts that such contracts made with the government, even in time of 
war, afford no légal excuse for the nonperformance of civilian con- 
tracts and that if such civilian contracts are to be displaced it can 
be only because some statute has so provided. The National Dé- 
fense Act has not so provided, but has empowered the Président 
"to place an order," and made "ail such orders" obligatory, and pro- 
vided that "they [the orders] shall take precedence over ail other 
orders and contracts." 

The Navy Department devised a form of order which was a com- 
mand or direction, the first line of which was: "Effective July 1, 1917, 
plcase be prepared to furnish. * * *" Jt then went on to déclare r 
The particular points "at which deliveries of thèse items will be called 
for under this order, as well as the forms of delivery required, are to 
l^g * * =K " j^r)(j "the prices to be paid for such petroleum prod- 
ucts as you may be required to deliver are to be determined later." 
This form of order was not used for the navy contract upon which 
the plaintifï in this case sues, and which is dated August 4, 1917. And 
in a letter, dated March 28, 1918, and signed "Hancock, by Direction 
of the Paymaster General," it is said : 

"Contracts for supplies for the navy are made pursuant to sections 3709 
and 3718 of the Eevised Statutes. * ♦ • When orders are placed under 
the commandeering power, as delegated to the Secretary of the Navy, by the 
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Président of the United States, a navy order is used to dlstingulsli tlie same 
from tlie usual contract." 

The défendant claims that the government proceeded under section 
3709 of the Revised Statutes (Comp. St. § 6832). That section pro- 
vides that ail purchases and contracts for supplies in any of the 
departments shall be made by advertising, when the public exigencies 
do not require immédiate delivery, and adds ; 

"Wlien immédiate delivery or performance is requlred by tlie publie exi- 
geney, the articles or services requirod may be procured by open purcbase or 
contract, at the places and in the nianner in whicli such articles are usually 
bought and sold, or such services engaged, between individuals." 

It is clearly évident, the défendant says, that the supplies for the 
army were, so far as this plaintiff is concerned, obtained under sec- 
tion 3709 in the form of purchases entered into by contract, and were 
not obtained by "order" under a commandeering statute. When the 
government had to resort to the commandeering power, it used an "or- 
der," and the price to be paid was left open, and was to be sub- 
sequently fixed. In other cases the matter was put in contract form, 
and the price to be paid was specified, having been agreed upon in 
advance. There is not a word in thèse contracts to show that they 
are commandeering orders, or were to be regarded as such. Neither is 
there anything in the record to show that the plaintifif, prior to or at 
the time of the exécution of the contracts, was informed by any one 
that thèse writings embodied commandeering orders. 

It may be conceded that the plaintiff knew, at the time the cor- 
respondence began between it and those representing the government 
concerning the needed supplies, that the government could commandeer 
its plant and compel acquiescence with its wishes. It does not follow, 
because this was known, that any contracts made with such knowledge, 
even though they may be emergency contracts, are to be regarded as 
though they were commandeering orders. The statutes do not say that 
ail contracts made with the government in a period of national emer- 
gency are to hâve precedence over civilian contracts. Whether Con- 
gress ought to hâve said so we need not inquire. It is sufficient for us 
that it has not said so, and that we cannot write into the statutes what 
■Congress has left out of them. 

But the question remains whether the fact that the plaintiff signed 
the contracts submitted to it is décisive of the issue herein involved. 
The plaintiff contends that the forms used cannot take away the real 
substance of what occurred between it and the représentatives of the 
government. It contends that, in view of ail that passed between the 
parties, the correspondence and personal interviews, as well as because 
of the exigencies and emergencies of the army and navy, it believed, 
and had the right to believe, that in acquiescing in the demands made 
upon it the plaintiff was obeying commandeering orders, knowing, 
as plaintiff did, that if it did not yield its assent the government could 
and would reach its strong hand out and take its mills ; and the court 
below was clearly of the opinion that it was not necessary to use 
the particular form of order that was adopted, but that an order 
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obligatory on the manufacturer could be placed in other ways. The 
learned District Judge, referring to this, said : 

"If A., desiring to purchase for family use a bill of grocerles required by 
him, goes to the groceryman, and, ascertalning priées for merchandise to be 
paid for on request, says, 'Please send to my house the followiiig articles,' naiii- 
liig them, 'required by me,' and the mercliant says, 'I will do so,' has uot A. 
plaoed an order therefor, and one obligator.v on the mercliant assuming it to 
be the duty of the merchant to flU orders wlien given? Would it change the 
nature or character of a written mémorandum of what had occurredV In 
such case, as hère, tliere would be a valid contract ; but can it be said an order 
was not placed within the ordinary meaning of the words 'place an oi'der'ï" 

It must be admitted that neither the National Défense Act nor the 
Navy Purchase Act prescribe any stereoptyped form of order which 
must be used. An order might be placed under the form and 
terms of poHte request. It is left to the discrétion of the govern- 
ment to détermine the manner in which orders are to be placed, and 
how its intentions are to be communicated, orally or by writing. They 
may be made known by telegram, or by téléphone, or by letter. The 
acts of Congress do not prescribe the method of communication, nor 
the form of it. In this case the plaintifï was informed by letter and 
by oral communication that the government must bave the supplies, 
that it must bave them at once, that deliveries must take precedence 
over civilian deliveries, which must wait, and that the plaintiff must 
comply with the government's requirements. Under date of Octo- 
ber 23, 1917, Cromwell wrote the plaintiff: 

"AH that the government did was to insist that its orders sliould be given 
priority in delivery, and that civilian orders, .so far as they interfère with 
the government requirements, should be postponed in delivery." 

There is évidence in the record to show that the use of the contract 
form was a matter of departmental routine, and used where compul- 
sory orders had been placed. The officer in charge of the Pur- 
chasing Division of the Bureau of Supplies of the Navy Department 
was asked whether, when he issued "orders" under the commandeer- 
ing statutes, he used the form which has been set forth in this opinion 
as one adopted for compulsory orders. His reply was, "Not in ail 
cases." He was then asked, "When you didn't use that form, what 
did you use?" He replied, "Used the ordinary contract form." He 
added that he used it without any changes. He was asked, referring 
to the contract form, "Was that a method employed in your depart- 
ment for ordering goods under thèse acts (commandeering statutes) 
that bave been referred to ?" He answered, "Yes sir." He was asked, 
"How could an outsider tell whether a formai contract was in fact a 
naval order, an order under thèse statutes?" To this he replied, "I 
don't know, except by developing ail the facts surrounding the case." 
His attention was called to the telegram sent in July, 1917, by the Pay- 
master General of the Navy to the plaintiff, which read as follows : 

"Thirty-eight thousand suits undervvear awarded you four dollars thirty- 
four cents each." 

He was asked whether that telegram was a form of "ordering" 
goods under the statutes (the National Défense and allied acts). Plis 
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answer was, "Yes, sir." He also testified that he personally préparée! 
the "order" form, as distinguished from the "contract" form, and 
that in the thought of the department "the contract was an agreement 
with regard to the price of the material," and that whether the one 
form or the other was used was a matter "addressed rather to the 
sensibiHties of the people than to any reason for the application of the 
aiithority which Congress gave the department." The court stated 
that what he understood the witness to mean was that, when an order 
was given, the department did not in a!l cases use the "order" form, 
but that that form was only used in those cases where it was neces- 
sary to use it to bring about results. And the witness replied, "That 
was the custom." The following colloquy took place between the court 
and the witness : 

"Q. Well, you say hère — I will read this last clause — 'When orders arc 
placed under tho commandeoring clause as dolegated to the Seoretary of the 
Navy by the Président of the United States, the navy order is used to distin- 
guish the same from the usual contract.' As I understand you now, that was 
not done in ail cases? A. Not donc in ail case.s, unless we had to re.sort to 
the commandeering power. If it came down tinally to a power where we 
couldn't agrée on the contract, and the only power we had left was to makc 
them go ahead, then we used the navy order form." 

At the time thèse "orders" were given to the plaintiff it is well to 
remember that ail the conditions which justified a commandeering or- 
der existed. From ail this the plaintiff claims that the teslimony shows 
that it is not the particular form of agreement which was entered into 
or the particular notices of award that were given that are the de- 
termining feature, but it is the entire transaction between the govern- 
ment and the manufacturer that should be considered, in ascertaining 
whether the transaction was voluntary on the part of the individual, 
or whether it was done under the direction of the paramount war 
power ofl the government. That the entire surrounding circum- 
stances must be considered to détermine whether the formai contract 
entered into was a voluntary agreement covering the whole matter, 
or whether it was a mère settlement of détails after the manufacturer 
had been directed to furnish certain material. And it affirmatively 
appears that the officer in charge of the purchase of supplies for the 
navy thought he was entitled to use and did use the contract form in 
cases where the parties on both sides reached an agreement with re- 
gard to the price of material. And in this case the parties had reached 
such an agreement. 

[2] It is évident that the plaintiff and the représentative of the 
Navy Department considered that a commandeering or compulsory 
order was placed. When the Paymaster of the Navy was on the 
stand, the court said to him : 

"They [the plaintiffs] contend, in view of the.se letters and the war exi- 
gencies and the needs of the navy, that they believed aiul had the right to 
believe, not only that they were following a commandeering order, but the 
government had the right so to consider it, and if they had turned around and 
.said, 'We won't take the contract, we won't hâve anything to do with it,' 
that the government could hâve reached Ite strong hand out and taken their 
«lilLs." 
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And the Paymaster replied, "I agrée with that point entirely." 
But after ail it is not décisive to ascertain what the plaintif? or the 
Paymaster thought was being donc, or intended to do. The real 
question is as to what in f act was donc. In order that civil contracts 
should be postponed by "orders" subsequently placed by the govern- 
ment, it is necessary that those orders should be placed in accordance 
with the commandeering act, if the act indicates the method to be 
pursued. If officiais of the War and Navy Departraents entertain er- 
roneous views of their power and of the construction to be placed upon 
an act of Congress, their décision cannot make it the duty of the courts 
to perpetuate the error, and override the statute, and deprive in- 
dividuals of their contract rights. The National Défense Act, as we 
hâve seen, does not prescribe the method by which an order shall 
be placed, beyond providing that the Président, through the head of 
any department of the government, may place an order, compliance 
with which shall be obligatory and shall take precedence over ail other 
orders and contracts. 

We think that under this statute an order need not be signed either 
by the Président or by the head of a department. It is enough that 
the order is the order of either, and there is a presumption that, when 
an order is sent out from the appropriate executive department in 
the regular course of business, such order is with the knowledge 
and approval of the Secretary, unless the contrary appears. Medkirk 
V. United States, 45 Ct. Cl. 395, 403 (1910), And the act of a head 
of a department is in légal contemplation the act of the Président. 
Scott V. Carew, 196 U. S. 100, 109, 110, 25 Sup. Ct. 193, 49 L. Ed. 
403. He speaks and acts through the heads of the several departments 
in relation to subjects which appertain to their respective duties. The 
Confiscation Cases, 20 Wall. 92, 109, 22 L. Ed. 320; Wilcox v. Jack- 
son, 13 Pet. 498, 10 L. Ed. 264. And see United States v. Eliason, 16 
Pet. 291, 10 L. Ed. 968 ; United States v. Farden, 99 U. S. 10, 12, 
25 L. Ed. 267; Wolsey v. Chapman, 101 U. S. 755, 769, 25 L. Ed. 
915; Runkle v. United States, 122 U. S. 543, 557, 7 Sup. Ct. 1141, 
30 L. Ed. 1167. And as it is impossible that each head of a depart- 
ment should perform in person ail the business of his department, the 
law allows him to act through subordinate agents in his department 
whose légal power is included in his, just as his is included in that 
of the Président. See 6 Op. Atty. Gen. 583, 587. 

The Suprême Court in W^illiams v. United States, 1 How. 290, 11 
L. Ed. 135, declared that the Président could not be required to become 
the administrative officer of every department, or to perform in per- 
son the numerous détails incident to services which by the Constitu- 
tion and laws he is required and expected to perform. In that case 
an act of Congress prohibited the advance of public money in any 
case whatsoever to the disbursing officers of the government, except 
under the spécial direction of the Président, and the court held that 
this did not require the personal and ministerial performance of this 
duty to be exercised in every instance by the Président under his 
own hand, and never in any respect delegated. A contrary construc- 



liOXFOED KNITTING CO. V. MOOEE & TIEBNEY 191 

(265 P.> 

tion of the law, it was said, would be so fraught with mischief to the 
public service that it could not be entertained. 

The intention of Congress in enacting tiie National Défense Act 
and the allied acts was in part to enable the Président, acting through 
the heads of departments, to place compulsory orders for war sup- 
plies and materials, and to give to orders so placed priority over civil 
contracts. No doubt it was désirable, in placing ail such orders, to 
hâve done so in a writing vi'hich expressly stated that the orders 
were issued under authority of the National Défense Act, and that 
they vv^ere to hâve priority over ail civil contracts. But as no particu- 
lar form or method vv'as prescribed by the acts, beyond declaring that 
they should be placed by the Président through the heads of depart- 
ments, and as the heads of departments may ordinarily act through 
their subordinates, the majority of the court hold that they were en- 
titled so to act in the giving of orders under thèse acts. 

The majority of the court are not inclined to regard the word "or- 
der," in the National Défense Act, in the provision which authorizes 
the placing of orders which are to hâve priority over civil contracts, as 
necessarily exclusive of orders which the government has placed and 
put into a writing which appears to be contractual because a price to- 
be paid is stated therein and signed by both parties. The Century 
Dictionary defines the verb "order" as meaning: 

"To command to be made, done, issued, etc. ; give a commission for ; re- 
quire to be supplied or furuished ; as to order goods tlirougli an agent." 

The same authority defines the noun as: 

"Authoritative direction ; injunction ; mandate ; command, wliether oral 
or written ; instruction : as, to receive orders to march ; to disobey orders." 

And when a manufacturer is given to understand that he is requii'ed 
to supply certain goods to the government of the United States, and 
is told that he has no option to décline to comply, we are satisfied 
that as to those goods an "order" has been placed or received, within 
the spirit and intent and the letter of the statute, whether the authori- 
tative direction is written or oral, and notwithstanding the fact that 
the parties actually come to an agreement in what has the form of a 
contract. Substance is not to be sacrificed in such cases to form. 

The fundamental rule and "pôle star of statutory construction" is 
to ascertain and give efïect to the intention of the Législature. In pur- 
suance of that purpose the courts hâve established the rule that a stat- 
ute must be construed with référence to the object intended to be 
accomplished by it, United States v. Musgrave (D. C.) 160 Fed. 700, 
St. Louis, etc., R. Co. v. Delk, 162 Fed. 145, 89 C. C. A. 169; that the 
spirit or reason of the law will prevail over its letter, Holy Trinity 
Church V. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 
226; Wilkinson v. Leland, 2 Pet. 627, 7 L. Ed. 542; that words 
in common use are to be construed in their natural, plain, and ordinary 
signification, Lake County v. Rollins, 130 U. S. 662, 9 Sup. Ct. 65L 
32 L. Ed. 1060; that if a législative intent can unmistakably be gather- 
ed from title, text, context, and the background of common knowl- 
edge, it is as much a part of the act, as said by the Circuit Court o£ 
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Appeals for the Seventh Circuit, as if it were ail written out in the 
clearest words, Ross v. Schooley, 257 Fed. 290, 168 C. C. A. 374. 

The majority of the court is also satisfied that the officiais of the 
United States gave the plaintiff to understand that it was required to 
manufacture the supplies demanded of it, that it had no right to re- 
fuse to Gomply, and that with this understanding the supplies were 
furnished. That being so, effect should be given to the intent of the 
Congress that civil contracts should be postponed to orders compul- 
sorily -placed. 

Judgment affirmed, in both cases. 



HELLEB V. NEW YORK, N. H. & H. R. CO. 

(Circuit Court of Appeals, Second Circuit. Mardi 2, 1920.) 

No. 125. 

1. Négligence 'S^'SSCS) — No duty in gênerai to protect child trespasser from 

injury. 

Tlie mère fact tliat a trespasser is a child docs not create or Impose on 
tlië owner any duty to l^eei) liis promises safe, at least wliere there is 
notliing about the premises which is attractive to cliildren ; tlie only duty 
in such case i.s that of a^'oidinj; willful or wariton injury. 

2. Négligence '§=='11 — "Reckless" defined; "willful;" "wanton." 

The word "reclch^ss," as applied to négligence, is the légal équivalent 
of '"willful'' or "wanton." 

[Kd. Note. — For other delinitions, see Words and Phrases, First and 
Second Séries, Kcckless; Wanton; Willful.] 

3. Electricity «S^^'làCl) — Electrocution of boy trespasser climbing on railroad 

abiitmcnt held not actionable. 

A railroad conipiiny, which maintained an eletttric feed wire alongside 
its track, 2!> inches from an ahutment, wliere it passed under a highway 
bridge 22 teet above the track, held not chargeable with négligence, 
which rendered it liable for the deatli of a boy 10 years old, who climbed 
on tlie ahutment, and through an opening in the wire screen above It, and 
touched the wire with a tin can ; there being no reasonable ground to 
antieipate such action. 

4. Trespass ©^l — "Trespasser" deflned. 

Every unanthoriy.ed eiitry on another's property is a "trespass," and 
any person who makes such an entry is a "trespasser," who is one who 
goes npon the premises of another without invitation, express or implied. 
and does so out of curiosity, or for his own purposes or convenience, and 
not in the performance of any duty to the owner; and it is not ueces- 
sary that on(( in making such entry should hâve any unlawful intent. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Trespass; Trespasser.] 

5. Négligence <3=23(1) — "Tumtable doctrine" deflned. 

The "turntable doctrine" requirc^s the owner of premises not to at- 
tract or lure ehiidren into unsuspected danger or great bodily harm, by 
keeping thereon atti'active machinery or dangerous instrumentalities in 
an exposed and unguarded condition, and where injuries liave been re- 
ceived hy a child so enticed the entry is not regarded as unlawful, and 
does not necessarily iireclude a rec^tvery of damagf^s ; the attractiveness 
of the machine or structure amountlng to an implied invitation to enter. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Turntable.] 

<@=53Fof other cases see same topic & KBY-NUMBBR in ail Kcv-Numhereel Digeata &. Indexes 
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6. Négligence "S^l — Définition. 

"Négligence" is tlie omission to talce the care wliicli untler the clrcum- 
stauces of tlie particular case a reasonable and prudent person would 
ta lie. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Négligence.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Benzion Heller, administrator of the estate of Max Heller, 
deceased, against the New York, New liaven & Hartford Railroad 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

Olcott, Bonynge, McManus & Ernst, of New York City (Terrence 
J. McManus and E. L. Bourke, both of New York City, of counsel), 
for plaintiff in error. 

John M. Gibbons, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This action was brought to recover dam- 
ages for negligently causing the deatli of the plaintiff's son, who was 
about 11 years of âge. His death occurred on September 3, 1917. 
At the close of the case défendant moved to dismiss the complaint, or 
to direct a verdict for défendant. The motions were denied. The case 
was submitted to the jury; a verdict being returned in favor of de- 
fendant. 

The plaintiff' alleged that the défendant owned and maintained a 
certain electric feed wire for the purjiose of conducting and supply- 
ing electricity for the opération of its railroad trains. This feed wire 
carried 11,000 volts, and paralleled defendant's tracks at the place 
where this accident happcncd in the borough of the Bronx, city of 
New York. The claim is that this feed wire, together witli its sur- 
roundings and easy approach, were so negligently and insufficiently 
protected as to constitute such an invitation to children as the law 
terms a "lure" or "trap." 

The accident happened on defendant's premises, at a place where a 
bridge crosscd defendant's tracks ; the bridge being a public highway 
and about 22 feet above the tracks. The bridge structure rested up- 
on the usual abutments, with sloping concrète walls running from 
the bridge base east and west, parallel with the tracks and the power 
wires which operated the defendant's trains. The power wires for 
construction reasons were placed comparatively close to the sloping 
abutments east and west of the bridge roadway. The boy was at 
play with two other boys in the immédiate neighborhood of the bridge. 
At the east of the bridge was an embankment running down to a lot 
which ran parallel with the railroad tracks. Alongside of the tracks, 
and separating the lot from the tracks and extending up to the bridge, 
was a stone abutment, reaching the point where the bridge crossed 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
205 F.— 13 
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the raiiroad tracks. The abutment ran at right angles to the bridge. 
A wire screen was over the abutment, and it extended up a number 
of feet, to where it connected with the bridge. At the top, and at a 
point parallel with the bridge as it ran along, and not covered by the 
wire screen, was an opening some 3 or 4 feet in dimensions ; and 
right at the point where the wire fence connected with the bridge 
there was this hole, extending under the wire fence. There were a 
number of wires, including the feed wire, running under the bridge 
and over the tracks. The boy picked up a can, climbed up the abut- 
ment, then down into this hole under the screen, finally reached eut, 
and touched with the tin can a heavily charged wire, and the con- 
tact with the can and the wire and his holding it resulted in the cur- 
rent being conducted into his body, and he fell over on the wire electro- 
cuted, 

[1-4] Every unauthorized entry on another's property is a trespass 
and any person who makes such an entry is a trespasser. A trespasser 
is one who goes upon the premises of another without invitation, ex- 
press or implied, and does so out of curiosity, or for his own pur- 
poses or convenience, and not in the performance of any duty to such 
owner. It is not necessary that one in making such an entry should 
bave any unlawful intent. The plaintiff's intestate was on the de- 
fendant's property as a trespasser, unless circumstances, hereinafter 
mentioned, must be regarded as an invitation to enter. A child, even 
of tender years, may be a trespasser. Holbrook v. Aldrich, 168 
Mass. 15, 46 N. E. 115, 36 E. R. A. 493, 60 Am. St. Rep. 364; Gil- 
lespie V. McGowan, 100 Pa. 144, 45 Am. Rep. 365 ; Thomas v. Chi- 
cago, etc., R. Co., 93 lowa, 248, 61 N. W. 967. The mère fact that a 
trespasser is a child does not create or impose on the owner any duty 
to keep his premises safe, at least where there is nothing about the 
premises which is attractive to children. The only duty in such a 
case is that of avoiding willful or wanton injury. Rodgers v. Lees, 
140 Pa. 475, 21 Atl. 399, 12 L. R. A. 216, 23 Am. St. Rep. 250; 
Hughes V. Boston, etc., R. Co., 71 N. H. 279, 51 Atl. 1070, 93 Am. 
St. Rep. 518; Mergenthaler v. Kirby, 79 Md. 182, 28 Atl. 1065, 47 
Am. St. Rep. 371 ; Nolan v. New York, etc., R. Ce, 53 Conn. 461, 
4 Atl. 106; Delaware, etc., R. Co. v. Reich, 61 N. J. Law, 635, 40 
Atl. 682, 41 L. R. A. 831, 68 Am. St. Rep. 727; Uthermohlen v. 
Boggs Run Ce, 50 W. Va. 457, 40 S. E. 410, 55 L. R. A. 911, 88 
Am. St. Rep. 884. 

It has been held in England that if a child's own act directly brings 
the injury upon him, while the négligence of the défendant is only 
such as exposes the child to the possibility of injury, the latter cannot 
recover damages. Hughes v. Macfie, 2 Hurlst. etc., 744; Managan 
V. Atterton, L. R. 1 Ex. 239. Thèse décisions, however, hâve been 
condemned in England. Clark v. Chambers, L,. R. Q. B. Div. 327, 339. 
See Beven on Négligence (3d Ed.) pp. 161, 163, 166, 170. They are 
said to be opposed to the current of American cases. Shearman & 
Redfield on Négligence (6th Ed.) vol. 1, p. 183. 

[5] In the United States, in some jurisdictions, though not in ail, 
the courts recognize a duty on the part of the owner of premises to- 
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wards children not to attract or lure them into unsuspected danger 
or great bodily harm, by keeping thereon attractive machinery or 
dangerous instrumentalities in an exposed and unguarded condition. 
Where a child so enticed upon another's property bas been injured by 
a dangerous machine or structure, which bas been suffered to re- 
main exposed upon the premises, the entry is not regarded in such 
jurisdictions as unlawful, and does not necessarily preclude a re- 
covery of damages, if injury follows. It is there lield that the at- 
tractiveness of the machine or structure amounts to an imphed invi- 
tation to enter. This is known as the "doctrine of tlie turntable cases." 

The leading case, announcing it, is that of Railroad Co. v. Stout, 
17 Wall. 657, 21 L. Ed. 745. In that case the plaintifï, a child of 
tender years, was attracted to defendant's premises by a turntable 
on the railroad company's land. He was injured while playing with 
other children on the turntable, which was ordinarily held secure from 
movement by a heavy cast iron latch. This latch had been for some 
time broken, so that the table could be easily turned on its pivot by 
the children who played on and near it. Judge Dillon, in the court 
below, instructed the jury that if the railroad company had no rea- 
son to anticipate that children would be likely to resort to it, or that 
they would be likely to be injured if they d:d resort to it, there was 
no négligence. The pertinent part of the instruction may be found in 
the margin.^ 

The Suprême Court held that the case was properly submitted to 
the jury. And see Union Pacific Railroad Co. v. McDonald, 152 
U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434; Snare & Triest Co. v. 
Friedman, 169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. (N. S.) 367; 
Chesko v. Delaware & Hudson Co., 218 Fed. 804, 134 C. C. A. 492; 
Callahan v. Eel River, etc., R. Co., 92 Cal. 89, 28 Pac. 104; Fergu- 
son v. Columbus, etc., R. Co., 77 Ga. 102 ; Union Pacific R. Co. v. 
Dunden, 37 Kan. 1, 14 Pac. 501 ; Bransom's Adm'r v. Labrot, 81 
Ky. 638, 50 Am. Rep. 193; Westerfield v. Levis, 43 La. Ann. 63, 
9 South. 52; Gay v. Essex, etc., R. Co., 159 Mass. 238, 34 N. E. 
186, 21 L. R. A. 448, 38 Am. St. Rep. 415; Powers v. Harlow, 53 
Mich. 507, 19 N. W. 257, 51 Am. Rep. 154; O'Malley v. St. Paul, 
etc., R. Co., 43 Minn. 289, 45 N. W. 440; Baltimore, etc., R. Co. v. 
Schwindling, 101 Pa. 258, 47 Am. Rep. 706; Bridger v. Asheville, 
etc., R. Co., 25 S. C. 24. 

In McAlpin v. Powell, 70 N. Y. 126, 26 Am. Rep. 555 (1877), 
Judge Miller, referring to Railroad Co. v. Stout, speaks disapprov- 

1 "That to malntain the action it must appear by the évidence that tlie 
turntable, in the condition, situation, and place where it tlien was, was a dan- 
gerous machine, one which, if unguarded or unlocked, would be likely to cause 
in]ury to children ; that, it in its construction and the manner in which it was 
left it was not dangerous in its nature, the défendants were not liable for 
négligence ; that they were further to consider whether, situated as it was on 
the defendant's property in a small town, somewhat remote from habitations, 
there was négligence in not anticipatlng that injury might occur If it was left 
unlocKed or unguarded ; that if they did not hâve reason to anticipate tnat 
children would be likely to resort to it, or that they would be likely to be in- 
jured if they dId resort to it, then there was no négligence." 
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ingly of it and of the case of Keffe v. Milwaukee, etc., Ry. Co., 21 

Minn. 209, 18 Am. Rep. 393, which f oUowed it, saying : 

"While we are not prepared to uphold them, It is enough to say that the 
facts are by no means analogous." 

He adds that a wide distinction exists between those cases and the 
one then before the court. 

In the instant case the judge charged the jury at length upon the 
question as to the duty which the défendant owed to the plaintiff. 
That portion of the charge is found in the margin.^ The jury was told 
that the deceased was a trespasser. In certain jurisdictions the de- 
ceased would not be a technical trespasser, if he came upon defend- 

2 "In the next place, the deceased was what in law we call a trespasser at 
the tlme of this accident. Tlie accident did not occur upon a publie highway, 
upon a Street or a sidewalk, or other public way. It occurred upon property 
belonging to the défendant company. That is conceded. Hence the boy was a 
trespasser, and we corne to the question of tlie duty of the railroad company in 
such a case. A railroad company cannot wilfuUy injure one who trespasses 
vipon its property, and akin to that rule is the further rule or principle that 
it cannot invite persons who hâve no right upon its property to corne tliere 
by creating alluring conditions with a concealed danger or péril. And one 
of the primary questions hère is whether or not the évidence supports the 
contention of counsel for tlie plaintiff that the railroad company created hère 
a lure or trap for the boy. That does not necessarily mean, of course, that 
with malice or with spécifie intent the railroad company undertook to injure 
this particular boy, but the question is, did the défendant company create a 
condition which constituted a lure for children and in connection with that 
maintain a concealed or unknown dangerous condition or ageney as it is con- 
tended this charged wlre was in this particular place. 

"In that connection, you may consider the location of the bridge under con- 
sidération and the wires connected therevi'ith ; you may consider the vacant 
lot adjacent thereto ; you may consider the bridge ; you may consider the tes- 
timony that children were more or less accustomed to play upon the vacant lot 
and upon the bridge, as bringing home to the railroad company the knowledge 
of the fact that children played in that gênerai vicinlty. Upon the other hand, 
you may consider the fact that there is no évidence hère and it is not con- 
tended, as I understand, that other children went to this particular place 
where the boy was injured. The évidence only goes to the extent of show- 
ing that children played upon the vacant lot down below and upon the bridge 
adjacent to the particular point where the accident occurred; there is no évi- 
dence that any other children had either elimbed up the wall on the outslde, 
or had elimbed down through this opetiing under the fence. 

"I say you will take into considération ail of thèse circumstances in de- 
termlning whether or not this was in fact a lure, whether it was a place which 
would attract children, whether the conditions were such as to charge the 
railroad company, acting reasonably, acting prudently ; that is, in such a 
way as men ordinarily and reasonably would act with due regard for their 
own safety and the safety of other people. 

"You will consider the nature of this opeuing or hole, as it is called, and con- 
sider the location of this wire, as to whether or not a reasonable man would 
expect that a child would go upon there (the premises), and do as this boy did, 
and thus brlng himself into contact with the wire and get the current there- 
from. 

"Consider ail of the circumstances to which I hâve called your attention, 
and the others in évidence, and say whether or not the railroad company did 
knowlngly create a condition there which constituted a lure, attracting chil- 
dren into a place of unknown or unappreciated danger. If it did not, if it was 
not such a place, if it was not such a lure or trap, then without further con- 
sidération of the other facts in the case you should find for the défendant." 
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ant's premises upon an im]jliecl invitation, because of alluring condi- 
tions. In those jurisdictions it would not be strictly accurate to tell the 
jury the deceased vvas a trespasser, and then inimediately thereafter 
leave it to the jury to détermine whether <iefendant had invited him 
to enter upon the premises by creating alluring conditions with a 
concealed danger or péril. After the judge had charged as stated 
in the margin, counsel for défendant asked him to charge "that the 
only négligence that would make the défendant responsible would 
be willful, wanton, or reckless négligence." The court thereupon 
said : 

"I (hink I Iiave in Hulistrtiice .so cliarged. Of t'onrsp, the nesliseripc miist 
lip willful. If t!K> conditions wcre sncli as I havo desc-ribed — tliat is, if tliere 
was somo liu'(> or trap tliat was willfnlly or rccklo.ssly niaintaincd tlierc — 
tlien the (U'fondant conipan.v would liave viohitod it.s duty. That is true. If 
not, it would not liave violatod its daty." 

The jury in the instant case was instructed to apply the rule of 
willful négligence as alone making défendant liable, whether the de- 
ceased was on the premises as a trespasser, or whether lie was there 
upon invitation implied by law because of the "lure," if the jury should 
find that there was a "lure." Whether the défendant would bave 
been liable if it negligently, but not willfully, maintained the "lure,"' 
is a question upon which différent courts might arrive at différent con- 
clusions, according as they thought or did not think the doctrine of 
the turntable cases applicable to the particular facts herein involved. 
Whether that doctrine is ajjplicable to the facts of this case is a 
question which we do not find it necessary to détermine, for reasons 
soon to be mentioned. 

In the Century Dictionary the word "reckless" is defined as meaning 
"desperately heedless." In the New Standard Dictionary the term 
is defined as "'destitute of heed or conccrn for conseciuences ; espe- 
cially, foolishly heedless of danger, headlong; rash; desperate." In 
Gustafson v. Chicago, R. I. & P. Ry. Co., 128 Fed. 85, an allégation 
is made that an engineer "'carelessly, negligently, and recklessly" dis- 
regarded and ran by signais. The court said that the term "reckless- 
ly," thus employed, was tantamount to an allégation that it was a wan- 
ton disregard of ail conse((aences, and would warrant the jury in 
awarding exemplary damages. In W'aish v. United States, 174 Fed. 
615, 618. 98 C. C. A. 461, the Circuit Court of Appeals for the 
Seventh Circuit quotes a])provingly the language of Judge Archbald 
in bis concurring opinion in Lear v. United States, 147 Fed. 359, 17 
C. C. A. 537, saying: "A reckless act, moreover, is always regarded 
as the équivalent of a willful one." In Harrington v. Los Angeles 
Ry. Co., 140 Cal. 514, 74 Pac. 15, 63 L. R. A. 238, 98 Am. St. Rep. 
85, the terms "recklessly" and "wantonly" were regarded as synony- 
mous. So they were also regarded in Bussey v. Charleston & W. C. 
Ry., 75 S. C. 116, 55 S. E. 163, and in Cro.sby v. Seaboard Air Line 
Ry., 81 S. C. 24, 61 S. E. 1064. In Pegram v. Seaboard Air Line 
Ry. Co., 139 N. C. 303, 51 S. E. 975, 4 Ann. Cas. 214, it is declared 
that the word "reckless" means more than carelessness — it implies 
willfulness. In Bailey v. North Carolina R. Co., 149 N. C. 169, 62 S. 
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E. 912, it is said that the word "recklessly," when used with "wanton- 
ly," is the légal équivalent of willful misconduct and intentional wrong. 
In Kansas Pacific Railway Co. v. Whipple, 39 Kan. 531, 541, 18 Pac. 
730, 735, the court said: 

"There Is a distinction between ordinary négligence and recklessness, or 
wantonness, as defined in our décisions. * * * In popular use and by our 
décisions 'recklessness' and 'wantonness' are stronger ternis than mère or 
ordinary négligence." 

This distinction is again stated by the same court in Chicago, R. 
I. & P. Ry. Co. V. Lacy, 78 Kan. 622, 97 Pac. 1025. 

[6] Négligence is the omission to take the care which under the 
circumstances of the particular case a reasonable and prudent person 
would take. Davidson Steamship Co. v. United States, 205 U. S. 

191, 193, 27 Sup. Ct. 480, 51 L. Ed. 764. The failure to exercise such 
care imposes liability. It is a maxim of the law that one must so 
use and enjoy his property as to interfère with the comfort and 
safety of others as little as possible, consistently with its proper use. 
The failure to observe it in respect to those who hâve a right to in- 
voke its protection is a breach of duty and constitutes négligence. 
If the défendant ought reasonably to hâve anticipated that children 
would be Ukely to resort to this particular place to play, and, if they 
did, that they would be likely to be injured, it was guilty of négligence 
in maintaining the place in its exposed state. It is sufficient to au- 
thorize a recovery in cases of this nature if it appears that caution- 
ary measures of a reasonable character would hâve prevented the 
injury complained of, and that such measures were not taken by de- 
fendant. Erickson v. Great Northern R. Co., 82 Minn. 60, 84 N. 
W. 462, 51 L. R. A. 645, 83 Am. St. Rep. 410; Edgington v. Bur- 
lington, etc., R. Co., 116 lowa, 410, 90 N. W. 95, 57 L. R. A. 561; 
Chicago, etc., R. Co. v. Krayenbuhl, 65 Neb. 889, 91 N. W. 880, 59 
L. R. A. 920; Bridger v. Asheville, etc., R. Co., 27 S. C. 456, 3 S. E. 
860, 13 Am. St. Rep. 653 ; 20 R. C. E. 88. 

Whether the instructions, in the form in which they were given, 
were erroneous or not, we do not find it necessary to détermine ; for, 
even if error in the instructions occurs, a case is not reversed when 
the court can see that the error is harmless. It is obvions, therefore, 
that the question for this court to consider, and it is the only question 
which we décide, is whether there was testimony in the case from 
which a jury might rightfully conclude that the défendant was guilty 
of négligence. If no such testimony is in the record, the interests 
of the appellant hâve not been prejudiced. We do not think, upon 
the évidence, that there was any testimony of defendant's négligence to 
go to the jury. Where there is uncertainty as to the existence of nég- 
ligence, whether the uncertainty arises from a conflict in the testimony, 
or whether, the facts being undisputed, fair-minded individuals can 
honestly draw différent conclusions from them, the question is for the 
jury. Davidson Steamship Co. v. United States, 205 U. S. 187, 

192, 27 Sup. Ct. 480, 51 L. Ed. 764; Richmond & DanviUe Railroad 
Co. V. Powers, 149 U. S. 43, 45, 13 Sup. Ct. 748, 37 L. Ed. 642. We 
find no conflict in the testimony, and the undisputed facts are not such 
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that fair-minded persons can honestly draw différent conclusions from 
them. In ail cases of this kind the character of the instrumentality 
by which the injury complained of was received, and as to whether 
it can be said to possess a quality which would be likely to attract or 
prove tempting to children, as well as its accessibiHty or nonaccessi- 
bility to children, must be considered in determining the question of 
defendant's négligence; and under the circumstances existing in this 
case we think it can be said as matter of law that no négligence on 
the part of défendant appears. It had no reason to anticipate that 
the deceased would do what he did — climb up the abutment of the 
bridge, some 20 feet or more, carrying a paint can, and then get down 
into a hole under the screen, and finally reach out 29 inches and touch 
with a tin can the feed wire which supplied electricity in the opéra- 
tion of defendant's, trains. His extraordinary act was not one that de- 
fendant could be expected to hâve foreseen, and which it could hâve 
anticipated. If a verdict had been rendered in favor of the plaintiff, 
we should hâve felt it to be our duty to hâve reversed the judgtnent. 
For that reason the judgment is affirmed. 



GULF COMPRESS CO. et al. v. MERCHANTS' COTTON PRESS & STOR- 

AGE CO. 

MERCHANTS' COTTON PRESS & STORAGE CO. v. HANSON et al. 

(Circuit Court o£ Appeals, Sixth Circuit. April 9, 1920.) 
Nos. 3321, 3322. 

1. Corporations "Ê^SSOd) — Receivers <S=>92 — Contract of iiisolvent cannot be 

modifîed, except by approval of court. 

Where a corporation lessee of a cotton compress for a term of years 
became insolvent, and Us property passed into the hands of a receiver, it 
had no power thereafter to make a contract modifying the terms of the 
lease, nor could such a contract be made by the receiver, except by ap- 
proval of the court. 

2. Landlord and tenant "S^lOSd), 199 'A — Lessor, on default of insolvent les- 

see, not denied recovery of rent for his refusai to operate compress indefl- 
nitely for lessee pursuant to his option under lease. 

Under a lease of a cotton compress for five years at an annual rental. 
payable in monthly installments, and authorizing lessor in case of default 
to take possession and operate the compress for account of lessee, credit- 
ing net profits on rental, or at its élection to terminate the lease, its tak- 
ing possession for opération did not obligate it to continue such opération 
during the entire term of the lease, when lessee was insolvent, but on 
further default, by failure to pay the deflclency of rent at the end of any 
operating season, it had the right to discontinue and terminate the lease 
without préjudice to its right to recover such past deflclency. 

Cross-Appeals from the District Court of the United States for the 
Western Division of the Western District of Tennessee; John E. 
McCall, Judge. 

Cross-appeals from a decree in equity on pétition of the Merchants' 
Cotton Press & Storage Company in insolvency proceedings against 
the Gulf Compress Company ; C. C. Hanson, receiver. Reversed. 

^ssFor otlieT cases B«e same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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Cause No. 3321 is an original appeal by tlie Gulf Conipress Company, herein- 
after called the Gulf Company, and 0. C. Hauson, receiver. Cause No. 3322 
Is a eross-appeal by the Mereliants' Cottou Press & Storase Company, lierein- 
after called the Merchants' Company, froin the same decree. Both of thèse 
appeals dépend upon the same record, involve the same cpiestions, and were 
heard and snbmitted together. 

Prior to May, 1908, the Merchants' Company by separate writteu contrants, 
executed upon différent dates, leased Its uptown compress in the city of Mem- 
phls and the Riverside Press to the Gulf Company until September 1, 1913, 
at rentals aggregating $80,000, payable in equal monthly installments. On the 
30th day of May, 1908, the District Court below, on pétition of creditors, 
found the Gulf Company insolvent and appointed C. C. Hanson receiver. On 
the 21st day of July, 1908, on the application of the receiver, that court en- 
tered an order directing him to discontinue the opération of thèse plants and 
surrender the leased property to the lessor. On the 24 th day of July, 1908, 
the receiver notifled the Merchants' Company in vvrlting that this order had 
been entered by the court and tendered return of the properties to the owner. 

On the Ist day of September, 1908, the Merchants' Company replied to this 
written notice from the receiver, and on the same day wrote a separate letter 
to the Gulf Company, refusing to accept the ret\irn of the leased property, 
except under the terms of the leases, and among other things deolared its in- 
tention of exercislng its option to take over this property, but stipulated that 
in so doing It would operate the same for one year only. On the 4th of Sep- 
tember the receiver replied to thèse letters questioning the right of the Mer- 
chants' Company to take over tbis property and operate it under the terms of 
the lease for a period of one year only, and ealling attention to his letter of 
July 24, 1908, notifying the lessor that as receiver he had exercised his option 
not to carry out the loase contraets, and had niade a formai surrender of the 
property covered by the leases in accordance with the order of the court ap- 
pointing him receiver. 

On September 5, 1908, the Merchants' Company wrote a letter to the Gulf 
Company, in which it recalled its letters of September Ist of that year to the 
receiver and to the Gulf Company, and further stated that it had deeided to 
exercise wlthout qualification the flrst alternative option set forth in paragraph 
.'"> of the Riverside lease and paragraph No. 15 of wbat is known as the uptown 
lease. 

Paragraph 1.5 of the lease for the uptown compress reads as follows : 

"If at any time the tenant shall make default in the payment of the rent 
berein reserved, and sucli default shall continue foi' a period of 30 days after 
any installment of snch rent .'iball become due and payable, and if at any time 
the tenant shall make default in tlie performance of any of its covenants 
lierein containcd, then and in such event it shall be lawful for the landlord, 
its successors or assîgns, to re-enter upon ail and every part of the demised 
premises, together with ail improvements and betterments in the nature of 
fixturcs, if any, made thereon by the tenant, and therefrom to remove ail per- 
sons and résume possession and enjoyment of ail of the said property which 
under this agreement shall bave passed to the tenant, and to operate same 
as a cotton compress as freely as though this lease had never been made, and 
after ail necessary outlays therefor, and for the maintenance of said cotton 
compress to retain the procoeds of such opération, and to apply the same upon 
the rentals berein reserved, and to hold the tenant, its successors and assigns, 
bound for any deficiency therein, or, at its élection, the landlord may déclare 
this agreement to be ended and ail rights of the tenants to be determined, 
without préjudice to any cause of action which the landlord may bave against 
the tenant for damage for breach of its covenants in this agreement. The 
rights given the landlord under this clause of the agreement are in addition 
to its rights under the bond provided for in the preceding clause." 

Paragraph 5 of the Riverside lease is in substantially the same langnage. 

The Merchants' Company thereupon tooU possession of the property covered 
by the leases to the Gulf Company and operated the same until September 1, 
1910, which opération resulted in a deficiency in rentals for the year covering 
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tho season of lOOS-1009 of if27,8S<i.70, and foi- tlie yoar covorhis; the soason of 
1!>09-1910 of $09,28(1.31. At the ond of the second .season, and after the opéra- 
tion of tliese ])r(Ji)('rties had résultée! in a failuif! to eani iirotit suttlcient to 
pa.v the fnll amount of the rentals, the Merchants' Company notified the Gulf 
Conii)any tliat it would eanciel tlie leases as of Aimust .'il, 1910, and npon 
that date or shortly snhseiiueut rhereto leased tlie saine to another eonipany 
for a rental of $."iO,000 a yeai'. 

On Fchrnary lô. 1910, the Merchants' Company liled an intervenlnf; pi'tition 
in the in,<olveney iiroceedinss in the District Court, averrinj; a default in 
the paynient of the rent stipnlated in tlie leases for Ihe season of 190S-1909 
in the suni of $2.s.(lll.70, and askinf; tliat it be declai'ed a creditor to that 
aiuoiint, or such other aniounts as niay lie estimiited as and for damages sus- 
tained by reason of tlie tireacli of the lease contract. On ,Iuly 25, 1916, the 
Merchants" Company tiled an arnended or supplemental pétition, setting up Its 
elaini for .$(i9,2S().;n, beins the balance due for rentals for the year 1909-1910 
iiot carned by the o]ieration of the iiroiierlies. On August 18, 1916, the Gulf 
Company filed its aiiswer to the original pétition. 

Thèse daims, together with aîl otlier daims tiled agaiiist the insolvent Gulf 
Company, were referred to a niaster, with directions to take jiroof and report 
his tlndings of law and fact. This lie proceeded to do, and tiled a separate 
report on the claiins of the Merchants' (îoinpany, allowing thereon the sum 
of .'«27,886.70 for déficit in renfs in the flrst season 1908-1909, and $69,286.31 
for the déficit in rents for the season of 1909-1910, aggregating .$97,173.01. 
The District Court, npon the hearing of the e.xecptions to the master's report 
filed by the Gulf Company and C. C. Hanson, receiver, niade and entered the 
foPowing decree : 

"I. That ail the exceptions of the (ïulf Conipress Conipan.Y and its receiver 

filed ou the day of November, 1916, in so far as they relate to the 

flndings on the fact by the niaster touching the daims filed February 16, 1910, 
and .July 2fi, 1916, be and the saine are hereby overruled. 

"II. That ail the exceptions of the (Juif Conipress Comjiany and its receiver 
fîléd on the — — day of November, 1916, in so far as they relate to the 
flndings of law by tl;e inaster touching the claiin filed July 25, 1916, and the 
vnaster'a rejwrt allowiiig said daim for .'^(:9,286.:!l, covering the opérations of 
the compresses for the sr^ason of 1900-1910, are hereby sustained, and the 
master's report as to said daim is not approved, but the same is by the court 
déni éd. 

"III. That ail the exceptions of the Gulf Conipress Company and its receiver 
as to the findings of law, in so far as tliey relate to the clalm filed Fcbniary 
15, 1910, for the sum of •*27,Ss6.70 are hereby overruled, and the master's re- 
'port as to tins daim is apjiroved jind coiifirnied. 

"!\'. That ail tho exceptions tilcd by the Alerchants' Cotton Tross & Storage 
Company to the master's report be and the same are overniled. And to snch 
action of the court, the Mercliants' Cotton Press & Storage Company then and 
there cxeepted. 

"V. Tliat in accordance with fhe writt(>n opinion herctofore filed herein 
that the said daim <if the Merchants' ('otton Press & Storage Company for 
.H'.27,8M(j.7() be and the snnie is allowed as m gênerai daim in this cause against 
the esîate of the Gulf Conipress Company." 

C. L. Sivley, of Mcmphis, Tenu., for (lulf Compress Co. and Han- 
son. 

T. K. Riddick and Wm. P. Metc;df, both of Memphis, Tenn., for 
i\Ierchants' Cotton l'res.s & Storage Co. 

Before KNAPPEN, DENI SON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge (after stating the facts as above). [1] 
It appears from the mémorandum opinion of the District Court, 
on exceptions to the master's report, that its refusai to allow the claim 
of the Merchants' Company for déficit in rentals for the season 1909- 



202 265 FEDERAL REPORTER 

1910 is based upon the conclusion that, in light of the correspondence 
between the parties just prior thereto, the Merchants' Company, by 
electing to take over and operate thèse properties, contracted with the 
Compress Company that it would continue such opération for the 
life of thèse leases ; that its failure to do so was a breach of contract; 
that because of this breach it could not recover for that year, but that 
at the time it filed its pétition for the amount of deficiency in rentals 
for the season 1908-1909 no such breach had occurred, and that 
therefore the rights of the parties must be determined as of the 
date of filing the pétition, February 15, 1910, and for that reason ap- 
proved and confirmed the master's report as to that item. Thèse are 
the important questions, and perhaps, in view of the state of the 
record as filed in this court, the only questions, presented by the re- 
spective appeals. 

It is évident that the letters themselves did not constitute a new 
contract between the parties. The Gulf Company had been declared 
insolvent, and its property was then being administered by the court 
for the benefit of its creditors, so that it had no capacity to contract 
with référence to this property. The receiver could not make or 
enter into a contract, except with the approval of the court appointing 
him ; but no such contract was presented to the court for its approval. 
On the contrary, the court had ordered the receiver to discontinue 
opérations and return thèse properties to the lessor. In obédience 
to that order the receiver had tendered possession to the Merchants' 
Company and had notified it that he would no longer operate the 
same. Nor was there any considération for such new contract. 

It is also apparent from the correspondence itself that no agreement 
was reached by the parties, for on the 5th day of September the Mer- 
chants' Company recalled its letters of September Ist and notified the 
Gulf Company that it had decided to exercise without qualification the 
first alternative option. In other words, it specifically refused to ac- 
cept the receiver's interprétation of this contract, or to attempt any 
interprétation of its own, but declared its intention of taking over 
this property and operating it under the first alternative option 
contained in the leases, without qualification of any kind or char- 
acter, so that, if thèse letters could be considered as negotiations lead- 
ing up to a contract or agreement between the parties as to the eiïect 
of the exercise of this option, no such agreement was reached, and 
the attempt to do so was finally and conclusively abandoned. For 
thèse reasons thèse letters cannot be read into the leases, in order 
to change or modify their terms in any particular whatever, but, on 
the contrary, the rights, duties, and obligations of the lessor must be 
determined, not onîy by the provisions of the particular paragraphs 
under which the right of élection was exercised, but also by ail the 
terms and provisions of the entire contracts of which thèse paragraphs 
are part. 

[2] The élection by the lessor to take over and operate the proper- 
ties brought into full force and effect paragraphs 5 and 15 of the 
respective leases, which prior thereto were not operative, and were 
not intended to be operative, until default in payment of rent occurred 
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and the lessor had elected to proceed under their provision. Thèse 
paragraphs, 5 and 15, specifically provide that, if the profits arising 
from opération by the lessor should prove insufficient to pay the 
rentals, then the Gulf Company would be responsible to the Merchants' 
Company for the différence ; but they do not specifically provide at 
what time or times the Merchants' Company might demand an ac- 
counting and payment of thèse déficits. Therefore it becomes impor- 
tant to consider the other provisions of the leases in order to ascertain 
the lessor's rights in that behalf. 

The leases do not stipulate a sum in gross as rental for the entire 
term, but they do provide for a fixed and annual rental to be paid in 
monthly installments. This provision as to monthly installments 
might be waived by the lessor, without préjudice to its right to insist 
upon the payment of any balance due on the annual rental at the end 
of each year. It further appears from the évidence that this business 
is operated by seasons, beginning the Ist of September in each year 
and ending the 31st of August of the succeeding year. The lessor, 
during the time it operated this property, could not by any practical 
System of accounting hâve arrived at the exact amount of the de- 
ficiencies from month to month; this would appear only at the end 
of each season's business. 

Therefore, if it were conceded that the élection by the lessor to 
take over thèse properties, under the provisions of paragraphs 5 and 
15 of the respective leases, required it to continue such opérations for 
the full life of the leases, certainly it must foUow that this obligation 
to continue opérations upon the part of the lessor was predicated upon 
the promise and agreement by the lessee that it vi^ould pay to the lessor 
any déficit in the rentals over and above the profits earned by such 
opération, not at the end of the term, but monthly, as the contracts 
specifically provide. If, however the payment of monthly install- 
ments of the annual rentals was waived by the lessor, then the déficit 
in the fixed annual rental would become due and payable at the end of 
the year, when the amount of such déficit could be definitely fixed 
and ascertained from the accounts covering the business for the entire 
season. 

The failure of the lessee to do this would be a further breach of 
contract on its part that would authorize the lessor to discontinue 
opérations and recover from the lessee the amount of the déficits in 
rentals then accrued. The District Court evidently reached the same 
conclusion with référence to the right of the lessor to demand pay- 
ment of the déficits and annual rentals at the end of each year; for 
upon no other theory could it hâve approved and confirmed the mas- 
ter's finding in favor of the Merchants' Company for the year 1908- 
1909. 

Thèse lease contracts do not admit of the construction that the lessor 
must operate thèse properties for the life of the leases at an enormous 
loss to itself, regardless of the failure of the lessee to pay the déficits 
in the annual rentals at the end of each season's business, upon the 
theory that it could recover the full amount of its losses at the end 
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of the term from a lessee shown to be entirely solvent. Certainly it 
cafinot be required to do this when it is conceded that the lessee was 
then insolvent and that its property was then in the hands of a re- 
ceiver. 

For the reasons above stated, the Merchants' Company, in discon- 
tinuing opérations, did not commit any breach of the contracts on 
its part, and is therefore not precluded from recovering under the 
terms of thèse contracts. 

It is claimed, however, that the disastrous resuU from the opération 
of thèse properties by the lessor, for the two years it did operate tlie 
same, was occasioned by carelessness, lack of abihty, and refusai to 
adopt certain business methods of opération suggested by the receiver, 
that items for permanent repairs of property were charged as operat- 
ing expenses, and that the évidence does not sustain the amounts f ound 
by the master to be due from the lessee to the lessor under thèse con- 
tracts. 

Thèse are questions of fact, upon which the master and the District 
Court were in agreement. It is also évident from the printed record 
that there is a direct conflict in the évidence relating to thèse issues and 
that there are many items of évidence introduced before the master 
that are not contained in this record. The books of account are not 
hère. Neither is the amended nor suppleraental pétition filed by the 
Merchants' Company on July 5, 1916, covering the claim of that Com- 
pany for the déficit in rentals for the year 1909-1910 contained in 
the printed record. It is therefore impossible for this court to say, 
from the record before it, that the findings of facts returned by the 
master and approved and confirmed by the District Court are not 
sustained by évidence. 

The judgment of the District Court is reversed, and the cause is 
remanded to that court, with directions to overrule ail the exceptions 
to the master's report, and to approve and confirm the same, with 
interest on the amounts found due the Merchants' Company by the 
master from the date of the filing of his report. 
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i\'o. 120. 

Courts (@=:7343— Name in which action mu&t be brought governed by state 
practice. 

Ttie question of tlie name In wliicli an action must be brouglit Is one 
of procédure, as to whieli, under the Conforniity Statute (Comp. St. § 
1537), the fédéral courts ordinarily foUow tlie local state practice. 
Parties <S:=3l— Capacity to sue dépends on law of forum. 

The capacity of a party to sue in a fédéral court dépends on the law 

of the forum, and not upon that of the domicile. 

Courts <g=343— Person locally adjudged insane tnay not si« in fédéral court. 

A person declared insane by the courts of New York, as long as that 

judgment remains In efCect, held not to hâve the capacity to niaintain au 



©=>For otlier cases eee same topic & KEY-NUMBER m ail Key-Numbeied Lngests & ludexci 



NEW YORK EVENING POST CO. V. CHALONEB 205 

(26S P.) 

action In a fédéral court In New York In hls own name, althongh he 
had subsequeutly been adjudged sané in the state of hls résidence. 

4. Parties @=358— Person having légal right as plaintiff may be substituteil. 

Tliere may be a substitution of parties plaintiff, where it Involves no 
change in the cause of action and the person substituted Is the one hav- 
ing the légal right to enforce it. 

5. Courts <@=33l I— Jurisdicrtlon of fédéral court dépends on citizenship of repré- 

sentative plaintiff. 

ïhe citizenship of a plaintiff suing In a représentative capaclty, un- 
less the relationship is merely formai, and not that of the person or 
persons for whose beneflt the action Is brought, détermines the juris- 
dlction of a fédéral court. 

6. Evidence <S=3207(2)— Court may act on admissions of counsel. 

A court may accept and act on admissions of counsel made in argument 
or on trial of a cause. 

7. Insane persons (g=:394!/2— Incapacity of insane plaintiff cured by restoration of 

rights pendente lite. 

Where, pendiiig an action In a fédéral court, which plaintiff was with- 
out capaclty to maiutain because of a judgment of a court of the state 
adjudging him insane and appointing a committee of hls person and 
property, such judgment was vacated and hls property and rights re- 
stored, such fact may be entered of record in the cause and accepted 
as curing the original defect of parties. 

8. Appeal and error <®=sl048(2)— Déniai of examination as to competency not 

réversible error. 

Refusai to permit voir dire examination of a wltness as to hls mental 
competency held not réversible error, where the opposing party was glv- 
en full opportunlty on cross-examination and there was no request to 
Introduce other testlmony on the subject 

9. Appeal and error <S=:397I (2)— Competency of witness question within court's 

discrétion. 

The mental competency of a wltness Is a question for the court, and 
Its détermination is not to be dlsturbed unless It clearly appears that 
Its décision was erroneous. 

10. Libel and siander <@=37(6)— Article referring to one as an "assassin" is libel- 
ous per se. 

A published article referring to a person as an "assassin," without 
qualifying language, Is libelous per se, and an instruction that it amount- 
ed to a charge of murder held not erroneous. 

11. Libel and siander <S=>|24(8)— Instruction permitting punitive damages ap- 
proved. 

An instruction. In an action for libel by charglng plaintiff with a crime, 
which permitted the jury in their discrétion to award punitive damages if 
they fouud that the article had been recklessly published, htld not er- 
roneous. 

12. Libel and siander <@=:37l— That libel was not believed not a défense. 

The right to recover damages for publication of an article libelous per 
se is not lost because of the fact that it was not believed. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by John Armstrong Chaloner against the New York Evening 
Post Company. Judgment for plaintiff, and défendant brings error. 
Afifirmed. 

See, also, 260 Fed. 335. 

Writ of certiorari dismissed 252 U. S. , 40 Sup. Ct. 396, 64 L. 

Ed. . 

4=>For other cases see same toplc A KBY-NUMBBH In ail Kejr-Numbered Digests & Indexes 
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This cause cornes hère on wrlt of errer to the United States District Court 
for the Southern District of New York. 

The plalntifC in error, défendant below, is hereinafter referred to as de- 
fendant. The défendant in error, plaintlff below, is hereinafter referred to 
as plaintlff. 

The action is brought by plaintlff in hls character as a citizen of the state 
of North Carollna agalnst défendant, a citizen of the state of New York ; 
the latter being a corporation organlzed under the laws of the latter state. 

The défendant is the owner, proprietor, and publlsher of a newspaper called 
the Bvenlng Post, which Is published in the clty of New York and circulated 
throughout the United States. 

The complaint allèges that the plaintlff is a well-known and highly re- 
spected citizen of the United States, is one of the leading art patrons there- 
in, is a member of one of the leading familles of the United States, and is 
of high social standing. 

It Is alleged, too, that in March, 1909, at the plaintiflf's place in Virginia, 
while plaintlff was endeavoring to prevent one Gillard froni assaulting and 
Injuring his (GlUard's) wife, Gillard was accldentally shot and kllled ; that 
the matter was made the subject of inquiry in sald state, and that after a 
proper hearing the jury found and detei-mined that Gillard came to his death 
by the accidentai discharge of a revolver in the hands of Gillard and the 
plaintlff while the latter was endeavoring to prevent the former from attempt- 
ing to kill his wife. 

It is also alleged: 

That défendant well knowing the facts aforesaid and coutrivlng and wick- 
edly and maliciously intending to injure this plaintlff in his good name, famé, 
and crédit and to bring him into public scandai, iiifamy, and disgrâce with 
and amenât his neighhors, frlends, and associâtes, and other good and worthy 
cltlzens, and to cause it to be suspected and believed by them that this plain- 
tlff had been and was guilty of the offense and criminal act hereinafter men- 
tioned, made and charged upon him by sald défendant, and to vex, harass, 
and oppress him, did on sald date falsely, wlckedly, and maliciously publlsh 
and procure to be published in sald county of New York in its said newspaper 
called the Evening Post, the following article of and concerning this plaintlff: 

"The latest prominent assassin had the rare foresight to hâve hlmseli 
declared insane before he shot his man." 

That said article is a false, scandalous, and defamatory libel, and was 
published by said défendant concerning this plaintlff, as was well known to 
said défendant. That no extrinsic facts for the purpose of showlng the ap- 
plication to this plaintlff of said defamatory matter are necessary, but such 
application had been publlcly recognized, as appears from an article in 
Harper's Weekly, a well-known paper, published in the city of New York, in 
its édition of March 27, 1909, of which article the following is a copy: 

"Uncivll. 

" 'The latest prominent assassin had the jrare foresight to hâve himselt 
declared insane before he shot his man.' " — N$w York Evening Post. 

"When a man has been proniptly found by his neighbors to hâve shot in 
self-defense, it is hardly polite to call him an assassin, even though hls name 
is not given. It is ail the less polite when he Intervened to protect a threaten- 
ed woman." 

Damages In the sum of $100,000 were asked. 

The défendant entered a demurrer and put in a plea in abatement in which 
it alleged a want of jurisdiction in the District Court in that plaintlff was 
without légal capacity to sue and was not the proper party to sue, having 
been adjudged of unsound mlnd by the Suprême Court of the State of New 
York which had appointed a committee of his person and estate. The de- 
murrer and the plea in alitement were overrulod. 

The défendant then put in an answer in which It set up several distinct 
défenses on the merits. It also filed a pétition in which it asked that the 
committee of the plaintlff be authorized to prosecute the action for the plaintiff 
or be substituted as plaintlff in the action. This was denled. 

The jury found a verdict in favor of plaintiff in the amount of $30,000. 
The court thought the verdict was excessive in view of the fact that plaintiff 
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had not been mentioned by name, and as the shooting affair was referred 
to in a small squib which was not marked by head Unes. The court declared 
he would set the verdict aside unless the plaintifE stipulated within flve days 
to reduce it to $17,500. The défendant consented to this réduction of the 
verdict, and judgmeut was entered accordingly. 

Wherry & Mygatt, of New York City (William M. Wherry, Jr., 
Frédéric E. Mygatt, and White & Case, ail of New York City, of 
counsel), for plaintiff in error. 

Kaplan, Kosman, Streusand & Ware and George M. Curtis, Jr., ail of 
New York City (Samuel Seabury, of New York City, of counsel), for 
défendant in error, 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This is 
in some respects a remarkable and perplexing case. The action was 
commenced in May, 1909, but it was not until May, 1919, that it was 
actually brought to trial before Judge Augustus Hand. The trial 
occupied six days, the défendant at the close of the plaintiff's case de- 
clining to put in any évidence. 

In June, 1909, défendant demurred to the complaint upon the ground 
that it did not state facts sufficient to constitute a cause of action, and 
upon the further ground that plaintifï did not hâve légal capacity to 
sue in that he had been adjudged an incompétent by the Suprême Court 
of New York. The demurrer was heard before Judge Coxe on Febru- 
ary 11, 1910, and his order overruling the demurrer and requiring de- 
fendant to answer within 20 days was filed on March 3, 1910. There- 
upon défendant answered denying, among other things, that the shoot- 
ing referred to in the complaint was accidentai, and setting forth three 
défenses. The answer again raised the question as to plaintiff's com- 
petency by a plea in bar of procédure, alleging that plaintifï did not 
hâve légal capacity to sue. The New York Code permitted that plea 
to be made either by demurrer, if the facts appeared on the face of the 
complaint, or by answer. The facts appeared on the face of the com- 
plaint and were also set up in the answer. Thereafter défendant mov- 
ed before Judge Eearned Hand in October, 1917, for an order author- 
izing the committee of the plaintifï, which had been appointed in the 
State of New York, to conduct the action for the plaintifï and to be 
substituted for or joined as plaintifï therein, and the motion was de- 
nied. Judge Hand said : 

"If the incapacity appeared on the face of the complaint, then the judg- 
ment on the demurrer was wrong, but I cannot reverse it ; correction of that 
error must await an appeal from the final judgment. If the judgment on 
the demurrer was rlght, the Incapacity did not appear on the face of tbe com- 
plaint, and If not pleaded by answer was walved for ail time. Section 49&, 
New York Code." 

The incapacity did appear on the face of the complaint, and the 
answer did raise the issue. 

In March, 1919, a motion was made before Judge Mayer for a sepa- 
rate trial of the issue as to the plaintiff's capacity to sue, and a separate 
trial of that issue was ordered. The trial of that took place before 
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Judge Dietrich, a jury trial having been expressly waived, and on 
April 28, 1919, he overruled the plea of incapacity and in his opinion 
said that — 

"The précise question lias apparently not been ptissed niion in any of tlie 
preliminary proceedings in tlie case or any relatée! proceedings." 

In disposing of the plea as to the incapacity to sue, which was very 
fully argued before him, the learned District Judge was evidently of 
the opinion that he was controlled by the opinion previously rendered 
by Judge Coxe, and as to which judge IvCarned Hand had as we 
hâve seen disapproved. In the argument before him Judge Dietrich 
said: 

"Gentlemen, while I do it with a great deal of misgiving, in fact I think niy 
own impression is against the view, I tlilnlv so far as this motion is concerned 
that I shall foUow the ruling of Judge Coxe to the demurrer. I doiibt the 
propriety of coming hère and taking a différent view upon a question llke 
this in which the facts are precisely the same upon which Judge Coxe ruled." 

When the case finally came on for trial, counsel for défendant 
stated that he was in court pursuant to the order of Judge Dietrich to 
try the case on the merits and that he desired to hâve it entered on 
the record that he took exception to that order and direction and 
did not waive his rights to object to the jurisdiction of the court on the 
ground that plaintifï by reason of his incapacity to sue had no power 
to confer on the court jurisdiction to try the suit on the merits. 

It appears that on June 23, 1899, an order was entered in the Su- 
prême Court of the state of New York, held in and for the county of 
New York, by which it was adjudged that the plaintiff was a person 
of unsound mind and incapable of managing his person and property, 
and a committee of his person and estate was appointed. That order 
was in full force and eft'ect at the time the présent action was com- 
menced and during ail the proceedings in the court below. 

It appears, however, that in September, 1901, the plaintiff being at 
the time a résident of the state of Virginia, a proceeding was instituted 
in the court for the county of Albermarle in that state by one Ran- 
dolph praying for an investigation into the plaintiiï's sanity. It was 
found and determined in that proceeding that the plaintiff was sane 
and capable of taking care of his person and property, and an order 
to that efïect, dated November 6, 1901, was duly entered. This fact 
is pleaded in the complaint in this action. 

In June, 1905, an order was made by the superior court of Halifax 
county, N. C, denying an application to dissolve an injunction in a 
suit brought by the plaintifï against a corporation; the basis of the 
application to dissolve the injunction being that the plaintifï had been 
adjudicated insane and incompétent to manage his affairs in the state 
of New York. This is set up in the reply. 

It also appears that prior to bringing this action the plaintifï claim- 
ed that the action of the New York court in appointing the committee 
was void because he was at the time a résident of the state of Virginia 
and was fraudulently brought into the state of New York. He had 
therefore instituted an action against his committee, in the District 
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Court of the United States for the Southern District of New York, in 
which he sought to recover possession of his property and damages for 
its wrongful withholding. The District Court directed a verdict for 
défendant, and the case coming before this court on writ of error was 
affirmed. Chaloner v. Sherman, 215 Fed. 867, 132 C. C. A. 96. The 
case then went to the Suprême Court, where the judgment of this court 
was affirmed. 242 U. S. 455, 37 Sup. Ct. 136, 61 L. Ed. 427. The 
Suprême Court held that the action of the New York court could not 
be attacked collaterally by proof that the plaintifï was and remained 
a citizen of another state, or that he was served in the proceedings 
through being corruptly lured into New York and there illegally com- 
mitted to a private hospital, or that the adjudication of insanity was 
made on perjured évidence while he was actually sane, or that his 
sanity and competency had been established by a later adjudication of 
a court of his domicile and had since continued. The court held that 
the action taken in New York was not void, and if it was to be set 
aside the 'remedy must be sought by a direct proceeding to that end. 

The plaintifï insists that, as he brings this action in his character as 
a citizen of the state of North Carolina, his capacity to sue is in no 
way affected by the fact that he had been declared of unsound mind 
in the state of New York, inasmuch as in the state of his domicile it 
had since been decided that he was of sound mind. He insists also 
that the question of his capacity to sue in a fédéral court in New York 
is not an open one in this court because of what was said in Chanler v. 
Sherman, 162 Fed. 19, 88 C. C. A. 673, 22 L. R. A. (N. S.) 992. That 
case was decided in this court in 1908, by Judges Lacombe, Coxe, and 
Noyés. The plaintiff as a citizen of Virginia had brought an action in 
the Circuit Court in the Southern District of New York against his 
committee, averring that the orders of the vSupreme Court of New 
York in adjudging him of unsound mind and in appointing the com- 
mittee were void, and demanding damages for the conversion of his 
property. That action had not yet been tried, but the time of trial was 
approaching. As a citizen of Virginia the plaintifï had filed a pétition 
in the court below stating that his présence as a witness at the trial 
was imperatively required, and that if he returned to New York he 
was threatened with reincarceration in the asylum, and he prayed for 
an order protecting him while in the state of New York attending the 
trial. This court held that a writ of protection should issue. In the 
course of the opinion it was said that the plaintitï came into the court 
below "with a decree of the court of the state of which he was a 
citizen declaring his sanity. We cannot disregard that decree. In 
considering it we do not ignore the orders of the courts of New York. 
Insanity is not necessarily permanent. For the purposes of this péti- 
tion — laying aside jurisdictional question.s — we may properly consider 
that the petitioner was insane when so declared in New York, but that 
he had recovered his sanity when he was declared sane in Virginia.'' 
It will be noted, however, that in what was said jurisdictional ques- 
tions were expressly excluded. But great stress is placed on the state- 
ment that the court should regard Chaloner as having regained his 
sanity in view of the Virginia decree. What was said on that subject 
2G;j F.— 14 
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is to be understood as applying to the case as it appeared on the face 
of the pleadings which alleged that the proceedings in New York were 
void because of fraud and want of jnrisdiction. The cause went to 
trial and the court directed a verdict for défendant. It was brought 
into this court on writ of error and the judgment below was affirmed. 
We then held that the judgment of the New York court was not a 
void judgment and must remain vaUd until reversed or set aside by the 
courts of New York. In the course of the opinion it was said : 

"Insanity Is, of course, not necessarily a continuing condition, but the 
trial court was right in holding that Chaloner's présent condition never be- 
canie an Issue in the case and could not hâve become so, unless the court below 
had been justified in coUaterally setting aside the décrétai order." 

The effect of that décision was that so long as the orders of the Su- 
prême Court of New York remained unreversed or vacated Chaloner 
was to be regarded in a fédéral court held in this state as of unsound 
mind — in any case in which his right to sue was dépendent upon the 
lex fori. Instead of establishing plaintiff's capacity to sué, the déci- 
sion established the reverse. The case went to the Suprême Court, 
where it was affirmed. 242 U. S. 455, 37 Sup. Ct. 136, 61 L. Ed. 127. 
Whether plaintiff's capacity to sue in the case now before the court 
dépends upon the lex fori is a question to be considered in a subséquent 
portion of this opinion. 

A cause of action is the right of the plaintiff and its infringement by 
the défendant. The éléments of a cause of action are : First, a breach 
of duty owing by one person to another; and, second, a damage re- 
sulting to the other from the breach. Post v. Campau, 42 Mich. 90, 3 
N. W. 272. In this case the right of the plaintiff which défendant is 
alleged to hâve infringed was the right to the security of his réputa- 
tion. "The security of his réputation or good name from the arts of 
detraction and slander," Blackstone says, "are rights to which every 
man is entitled by reason and natural justice ; since without thèse, it 
is impossible to hâve the perfect enjoyment of any other advantage or 
right." Blackstone's Com. vol. 1, p. 134. 

The Constitution of the United States and the Judicial Code give 
to the plaintiff as a citizen of North Carolina the right to hâve his 
cause of action brought into the United States District Court for the 
Southern District of New York where défendant résides and hâve it 
there decided. The Constitution déclares that the judicial power of 
the United States shall extend to controversies between citizens of dif- 
férent States. This case présents such a controversy. That the United 
States District Court in North Carolina niight hâve heard and decided 
it if plaintiff had found and served défendant in that district cannot 
be denied. 

It is equally undeniable that the United States District Court for the 
Southern District of New York, where défendant resided and was 
served, had jnrisdiction to hear and détermine it. The Judicial Code, 
§ 51 (Comp. St. § 1033), provides: 

"But where the jurisdlction Is founded only on the fact that the action Is 
between citizens of différent states, suit shall be brought only in the district 
of the résidence of either the plaintiff or the défendant." 
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The plaintiff's right to hâve the cause of action determined in a 
fédéral court in either district is one and the same. But the manner in 
which the action shall be brought and the manner in which it shall 
proceed to final détermination may be différent owing to différences 
existing in the lex fori. But that the fédéral court in the Southern 
District of New York wherein défendant résides and where service 
was had has jurisdiction of the cause of action does not seem to us 
open to controversy. And having jurisdiction of that it could hear 
and détermine the question, if raised, as to the plaintiff's capacity to 
sue. The question was raised in the court below and was decided in 
plaintiff's favor. Défendant insists that this was error, and that wheth- 
er or not the plaintiff had the capacity to sue depended on the law 
of the forum. 

The act of Congress known as the Conformity Act provides that — 

"The practice, pleadings, and forms and modes of proceeding in civil 
causes, other than equity and admiralty causes, in the circuit and district 
courts, shall conform, as near as may be, to the practice, pleadings, and 
forms and modes of proceeding existing at the time in like causes in the 
courts of record of the state within which such circuit or district courts are 
held, any rule of court to the contrarv notwithstandlng." U. S. Compiled 
Statutes, § 1537 ; Barnes' Fed. Code (1919) p. 300, § 1281. 

This act requires conformity to be "as near as may be" — not as 
near as may be "possible," or as near as may be "practicable." Indian- 
apolis & St. Louis Railroad Co. v. Horst, 93 U. S. 291, 301, 23 L. Ed. 
898. The intent of the act is well understood to hâve been to bring 
about uniformity in the law of procédure in the fédéral and state 
courts of the same locality. In Nudd v. Burrows, 91 U. S. 426, 441 
(23 L. Ed. 286) the court explained the matter in thèse words : 

"Whlle in the fédéral tribunals the common-law pleadings, forms, and prac- 
tice were adhered to, in the state courts of the same district the simpler forms 
of the local code prevailed. This involved the necessity on the part of the 
bar of studying two distinct Systems of remédiai law, and of practicing ac- 
cording to the wholly dissimilar requirements of both. The inconvenience of 
such a state of things is obvious. The evil was a serious one. It was the aim 
of the provision in question to remove it." 

[1, 2] It must be admitted, we think, that the question whether there 
is a cause of action is a question of right and not of procédure, but 
that the question in whose name the action is to be brought and how it 
is to proceed is one of procédure and not of right, and that in matters 
of procédure the fédéral courts follow ordinarily the local state prac- 
tice. The law of the forum détermines the capacity of the party to 
sue, the f orm of the action, whether it shall be assumpsit, covenant or 
deht, ail process, both mesne and final, the admissibility or inadmissi- 
bility of évidence, as well as the grounds of défenses to actions. 

In Rose's Code of Fédéral Procédure, vol. 1, p. 842, § 902, it is said 
in référence to the conformity statute that it imposes upon the fédéral 
courts in common-law causes the gênerai duty of foUowing the local 
law respecting the proper parties plaintiff or défendant, and the join- 
der, substitution, and misjoinder of parties. The writer, however, 
goes on to point out that this gênerai requirement of conformity is 
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subordinate to several rules respecting parties which are pectiliar to 
fédéral practice and which being jurisdictional in character are not 
subject to infringement or modification by provisions of state law. 
The case now before the court does not, hovvever, seem to fall within 
any of the exceptions named by him. 

The Suprême Court has in a number of cases decided that the ca- 
pacity of a party to sue dépends on the law of the forum and not upon 
that of the domicile. 

In Pritchard v. Norton, 106 U. S. 124, 130, 1 Sup. Ct. 102, 27 L. Ed. 
104, the court declared that whether an assignée of a chose in action 
shall sue in bis own name or that of bis assigner is a technical question 
of mère process, and determinable by the law of the forum. 

In Texas & Pacific Railway Co. v. Humble, 181 U. S. 57, 21 Sup. 
Ct. 526, 45 L. Ed. 747, the court had before it the capacity of a mar- 
ried woman, who was without capacity to maintain a suit in her own 
name under the law of her domicile, which was in Louisiana, to main- 
tain an action in a United States court in Arkansas. It appeared that 
under the law of the latter state a married woman had the capacity to 
maintain a suit in her own name. The Suprême Court sustained her 
right to sue in the fédéral court and held that her right depended upon 
the law of the forum and not upon that of the domicile. 

In Gascjuet v. Fenner, 235 Fed. 997 (1916) a bill was filed in a United 
States District Court in Louisiana by a citizen of Tennessee against 
the executor of his mother's estate to compel the latter to turn over 
to him one-third of the estate. The answer admitted the plaintiff's 
interest in the estate and the amount due him, and that the debts had 
been paid and legacies delivered, but denied the right of the plaintiff 
to maintain the action in the United States court in Louisiana. The 
state courts in Louisiana had adjudged him "incapable of taking care 
of his person and administering his estate, and pronouncing his in- 
terdiction." After establishing himself in Tennessee, a judicial in- 
quiry as to his sanity was instituted in that state and determined in his 
favor, and it was decreed that he was entitled to a settlement from 
ail persons having control of any part of his estate. This Tennessee 
judgment was claimed conclusive of his right to maintain his suit in 
the fédéral court in Louisiana being entitled to full faith and crédit. 
It was conceded for the sake of argument that plaintifl: had acquired 
a domicile in Tennessee, and that the courts of that state had authority 
to déclare him sane. The District Judge declared that his capacity to 
sue in Louisiana was not established by the judgment rendered. "The 
law of Louisiana," he said, "recognizes that insanity may be only 
temporary, but yet provides that, interdiction having been once de- 
creed, a person interdicted cannot résume the exercise of his rights until 
after a définitive judgment, repealing the interdiction." The court 
dismissed the bill saying that in matters of that kind fédéral courts 
administer the laws of the states and are bound by the same rules that 
govern the state tribunals. The Suprême Court affirmed the decree, 
247 U. S. 16, 38 Sup. Ct. 416, 62 L. Ed. 956. We are unable to dis- 
tinguish in principle that case from the case now before us. 

[3] It appears to us therefore that the court below was in error in 
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holding that the plaintiff was entitled to maintain the action in his own 
name. 

[4J Whether tlie defendant's motion to substitute the plaintiff's 
committec for the plaintiff should hâve been granted is another mat- 
ter. At common law an entire change of plaintiffs is not allowable, 
being in efïect regarded as a change of the cause of action. Hallmark 
V. Hopper, 119 Ma. 78, 24 South. 563, 72 Am. St. Rep. 900; Holmes 
V. Pennsylvania R. Co., 220 Fa. 189, 69 Atl. 597, 123 Am. St. Rep. 
685. The reason for the rule indicates its qualification, and where 
there is no change in the cause of action and the party substituted bears 
some relation of interest to the original party and to the suit the sub- 
stitution is allowed. Thus a trustée mav be substituted for his benefi- 
ciary. Owen v. Weston, 63 N. H. 599,' 4 Atl. 801, 56 Am. Rep. 547. 
And when an action is brought by a person who bas the bénéficiai in- 
terest in the subject-matter, the person who bas the légal right to sue 
may and should be substituted. McGovern v. Hern, 153 Mass. 308, 
26 N. E. 861, 10 L. R. A. 815, 25 Am. St. Rep. 632. The rule referred 
to could not. bave prevented the substitution of the committee for the 
plaintiff because of any want of bénéficiai interest. There may, how- 
ever, be another reason why the substitution should not hâve been 
made. 

[5] The Su]5reme Court has repeatedly held that représentatives 
stand upon their own citizenship in the fédéral courts irrespectively of 
the citizenship of the persons whom they represent — such as executors, 
administrators, guardians, trustées, receivers, etc. New Orléans v. 
Gaines' Administrator, 138 U. S. 595, 606, 11 Sup. Ct. 428, 34 L. Ed. 
1102; Mexican Central Railway Co. v. Eckman, 187 U. S. 429, 434, 
23 Sup. Ct. 211, 47 L. Ed. 245. This rule of construction was adopted 
as early as 1808 in the case of one suing as a trustée. Chappedelaine 
v. Dechenaux, 4 Cranch. 306, 308, 2 L. Ed. 627. It was adhered to in 
1823 in the case of an exécuter. Childress v. Emory, 8 Wheat. 642, 
5 L. Ed. 705. In the following year Chief Justice Marshall said that 
it had never been suspectcd that, if the executor be a résident of 
another state, the jur'sdiction of the fédéral courts could not be ousted 
by the fact that the creditors or Icgalees were citizens of the same state 
with the opjjosite partv. (D.sijorn v. lïa.nk of the United States, 9 
Wheat. 738, 856, 6 L. Éd. 204. In 1870 in Coal Co. v. Blatchford, U 
Wall. 172, 20 L. Ed. 179, the question was whether the jurisdiction 
of the fédéral court depended uj;on the citizenship of the trustées who 
were the plaintiffs, or of the jjarties for whose benefit the suit was 
averred to be brought. And Mr. Justice Field sjjeaking for the court 
declared that, if the trustées were ])ersonalIy qualified by their citizen- 
ship to bring suit in the fédéral courts, jurisdiction would not be de- 
feated by the fact that the parties whom they represent were dis- 
qualified. And see Rice v. Houston, 13 Wall. 66, 20 L. Ed. 484; Bon- 
nafee v. Williams, 3 How. 574, 577, 11 L. Ed. 732. The applicability 
of the rule does not dépend upon whether title is or is not in the rep- 
résentative. While title is in executors, administrators, and trustées, 
it is not in the guardians or in receivers. It is not of controlling im- 
portance therefore in the décision of this particular question that the 
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committee was not under the law of New York invested with the title 
to the plaintiff's property. 

The rule under considération is not, however, applied in a!l cases. 
In 1809 Browne v. Strode, 5 Cranch. 303, 3 L. Ed. 108, a case was 
certified to the Suprême Court from a fédéral court in Virginia. The 
action was on a bond given by an executor in conformity to a Virginia 
statute, the bond being executed to the justices of the peace for the 
county of Stafford and for the faithful exécution of the testators. 
The suit was brought in the fédéral court by citizens of Virginia 
against a citizen of the same state for the benefit of a British sub- 
ject. The Suprême Court ordered it certified that the court below had 
jurisdiction. No reason was assigned, but the case is explained in 
Irvine v. Lowry, 14 Pet. 293, 300, 10 L. Ed. 462, where it is said that 
the plaintifif was a mer€ nominal party, a mère instrument through 
whom the légal right of the real plaintiff could be asserted. In 1852 
Hufif V. Hutchinson, 14 How. 586, 14 L. Ed. 553, a United States mar- 
shal, even after he had gone out of office, was held compétent to sue, 
in a United States court, on an attachment bond, citizens of the state 
of which he himself was a citizen at the time ; the bond having been 
given for the benefit of the plaintifïs in the original action who 
were citizens of another state. The Suprême Court held that the real 
plaintififs were those for whose use the suit was brought and who were 
averred to be citizens of New York, and that it was immaterial that 
the marshal and the défendants were alike citizens of Wisconsin ; the 
marshal's relation to the suit being merely nominal. 

So in 1844 in McNutt v. Bland, 2 How. 9, 11 L. Ed. 159, the plaintiff 
was the Govemor of Mississippi and the action was brought in his 
name in a fédéral court in Mississippi against certain défendants who 
were also citizens of the same state. The action was^ brought for 
the benefit of persons who were citizens of New York. The law of 
Mississippi required a bond to be given by ail sherifïs to the Governor 
for the faithful performance of their duty. The action was brought 
against the sheriff and his sureties on the bond. The court in holding 
that the suit might be maintained stated that the Governor was "a 
purely naked trustée for any party injured. He is a mère conduit 
through whom the law affords a remedy to the person injured by the 
acts or omissions of the sheriff." And Mr. Justice Baldwin writing 
for the court f urther said : 

"It would be a glarlng defect In the jurisprudence of the United States, 
if aliens or citizens of other states should be deprlved of the right of suit 
on sherifies' bonds in the fédéral courts sittlng in Mississippi, merely because 
they were taken in the name of the Governor for the use of the plaintlffs in 
mesne or final process, who are in law and equity the beneflciary obligées; 
we think this defect does not exist. * * * In this case there is a con- 
troversy and suit between citizens of New York and Mississippi; there is 
neither between the governor and the défendants : as the instrument of the 
state law to afford a remedy against the sheriff and his sureties, his name 
is in the bond and to the suit upon it, but in no just view of the Constitution 
or law can he be considered as a lltlgant party: Both look to things not 
names— to the actors In controversies and suits, not to the mère forms or in- 
active Instruments used in conducting them, in virtue of some positive law." 
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Thèse cases hâve not, to our knowledge, been overruled. The com- 
mittee appointée! in New York does not come within the exception of 
Browne v. Strode and the cases allied with it. The substitution of 
the committee in the place of the plaintiff would hâve destroyed the 
diversity of citizenship necessary to the maintenance of the action. 
And under the circumstances then existing the action should hâve been 
dismissed — without préjudice. To hâve donc so would not hâve de- 
prived Chaloner of any constitutional right to hâve his cause of ac- 
tion determined in a fédéral court. It would simply hâve postponed 
his right to proceed therein until he had taken the necessary steps in 
the courts of the state of New York to hâve the orders adjudging him 
of unsound miiid and incompétent, and appointing a committee of his 
person and property, vacated ; his sanity having been restored. 

[6] This court cannot take judicial notice of the records of the 
courts of the state of New York within which Vv'e are sitting. A court, 
however, has a right to accept the admissions of counsel made upon 
the argument or trial of a cause, and may act upon it as circum- 
stances require. This court in Smith v. Standard Sanitary Manufac- 
turing Co., 254 Fed. 427, 166 C. C. A. 59, afïîrmed a judgment where 
the court below dismissed the complaint before any testimony was 
taken because of admissions made by plaintiff's counsel in his open- 
ing. And see Oscanyan v. Winchester Repeating Arms, 103 U. S. 
261, 26 L. Ed. 539, where the court said : 

"Indeed, any fact, bearing upon the Issues involved, admitted by counsel, 
may be the ground of the court's procédure equally as if established by the 
clearest proof." 

[7] At the argument in this court it was admitted by counsel for 
both parties that the order adjudging plaiii.iff insane and incompétent 
to manage himself, his property, and his affairs, and appointing a com- 
mittee of his person and property, had been vacated by the Suprême 
Court of New York, and that the committee had been discharged. In 
view of those admissions by both counsel, we hâve allowed to be filed 
in the office of the clerk of this court a certiiîed copy of that order. 
It shows that the order was entered in the Suprême Court of the 
state of New York held in the county of New York on July 30, 1919, 
and that such order adjudged the plaintiff to be sane and compétent 
to manage himself, his property, and his affairs. That the committee 
was therein ordered to return and restore to the plaintiff any and 
ail property belonging to him on or before August 15, 1919, and which 
was then in the hands of the committee — af ter deducting ail proper ex- 
penses and charges. And that the committee was discharged from any 
further duties as a committee of the plaintiff's person and property. 

We know of no reason why the fact that this committee was dis- 
charged prior to the final détermination of the action, which has been 
conceded by both sides, should not be entered on the record. 

And we direct that the entry be made. This cures the error com- 
mitted in allowing the suit to proceed in the plaintiff's name alone. It 
will prevent the necessity of setting aside of the judgment on that 
ground and save the parties the trouble and expense of litigating this 
matter again and traversing once more the very same ground already 
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covered, unless tliere are other errors which make a reversai neces- 
sary, and as to which we shall further incjuire. The situatit)n seems 
somevvhat analogous to that where an infant cornes of âge aftcr the 
commencement of an action. The action does not abate, but the facî 
that he has reached his majority is entered on the record and the next 
friend or guardian ad htem merely steps out of the case and the plain- 
tiff conducts the action as though he had originally commenced it. 
Encyc. of PI. & Pr. vol. 10, p. 591. 

[8] It appears that when the plaintiiï was called as a witness the 
défendant objected to his being sworn and testifying on the ground 
that he was mentally incompétent to testify, and asked for an examina- 
tion on the voir dire. The court denied that request on the ground 
that anything which might be elicited in that regard raight be brought 
out on cross-examination, and said that défendant at the close of the 
plaintifï's testimony could move to strike out if he established from his 
testimony the fact of incompetency. An exception was taken to the 
ruling, which is assigned as error. No suggestion was made by coun- 
sel that he desired to call any witnesses, either lay or expert, to es- 
tabJish the incompetency of the witness. So far as the record dis- 
closes, he proposed to establish it merely by the examination of the 
witness alone. At the trial the fullest opportunity of cross-examina- 
tion was afforded. At the close of the plaintiff's cross-examination 
the défense moved to strike out his testimony on the original ground 
urged when it was proposed to examine him on the voir dire. Tlie 
motion was denied. "I think," said the court, "the question of the 
weight of his testimony is for the jury. I will take care of that in my 
charge." And the jury were informed that they were to consider 
the testimony in regard to the plaintiff's own mental condition and op- 
érations and give it such weight as they thought it deserved. 

The practice of examination on voir dire may be resorted to where 
it is desired to test the competency of a witness to testify. The voir 
dire oath administered in such cases is not "to tell the truth, the whole 
truth, and nothing but the truth," but to give "true answers to such 
questions as should be put to him." Thèse questions to be put on the 
voir dire examination relate solely to the competency of the witness, 
and the burden of this preliminary examination rests upon the party 
objecting to competency. In such cases, when objecting counsel ask 
for the administermg of the voir dire oath, the application is usually 
granted as a matter of course. See Trussell v. Scarlett (C. C.) 18 Fed. 
216. AVnile the défendant may hâve been entitled as matter of right to 
the voir dire examination of the plaintiff, and even of other witnesses 
if the examination left the matter of competency in doubt (Wigmore's 
Evidence, vol. 1, § 497), the déniai of the right does not, at least in 
civil cases, necessarilv amount to réversible error. (Woodworth v. 
Brooklyn Elevated R. R. Co., 22 App. Div. 501, 505, 48 N. Y. 
Supp. 80.) 

[9] The rule is established that a person affected with insanity is 
admissible as a witness if he has sufficient understanding to appre- 
hend the obligation of an oath and to be capable of giving a correct ac- 
count of the matters which he has seen or heard in référence to the 
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(juestions at issue. Whether the j)laintift met that test was a question 
for the court. District of Columbia v. Arms, 107 U. S. 519, 2 Sup. 
et. 840, 27 L. Ed. 618 : Pittsburgh, etc., R. Co. v. Thompson, 82 Fed. 
720, 27 C. C. A. 333; People v. Enright, 256 111. 221, 231, 99 N. E. 
936, Ann. Cas. 1913E, 318; Weeks v. State, 126 Md. 223, 94 Atl. 774; 
State V. Herring, 268 Mo. 514, 188 S. W. 169; State v. Canton, 76 Or. 
51, 147 Pac. 927; State v. Hoke, 76 W. Va. 36, 84 S. E. 1054. The 
court's détermination of the competency of a witness is not to be dis- 
turbed unless it appears clearly by the proof that his décision of the 
matter was erroneous. Coleman v. Commonwealth, 25 Grat. (Va.) 
865, 18 Am. Rep. 711. We do not think error was committed in allow- 
ing the plaintiff's testimony to go to the jury and in allowing the jury 
to judge of its weight. The material question was the manner in which 
the shooting of Gillard by the plaintifï occurred, and a reading of 
Chaloner's testimony on that subject does not disclose that lie had any 
delusions as to that occurrence or that his memory was not perfectly 
clear about it. 

[10] The court in charging the jury instructed as follows : 

"The Word 'assMssin' means one wiio kllls anotlior. I suppose it can he 
said tveacherously. But at any rate it implies tliat the act of Ivilling is iu- 
i-entional and it is thoi'cforc murder, and I vvould cliarfio you tliat this stato- 
nient in the paper aiuounts to a charge of uiurder against soine one." 

To this charge exception was taken, and the court was requested 
to charge as follows : 

"It is for the .iui'y to dcteruiino wlietlier the words complained of show 
on their fiioe, in the coinieetlon in whicli thcy werc used, that there was an 
intention to ini]iute a eriiiio to tlie ]ilaintiff, and, nidess the .iury so finds, the 
verdiet nmst 1)0 for tlie défendant. 

"In considerln?: wlietlier the words as used were intended to iminite a crime 
or would be und(>rsto()d l)y the puiilie as int(>ndiiif; to impute a crime, the 
jury may consider wlietlier the words of tlie article itself are not contradictory 
of the allesed charfje ol' crime. 

"The hurden is on the i)laintilï to show that tliere was an intention of im- 
puting a crime to hini and attackint; his réputation. It is for the Jury to dé- 
termine whether the woi'ds in comiection with tlie circumstances to whicli 
the plaintifC shows tliey refcrred were used with the puniose of iminiting a 
crime, and If they find that thcy were not, they imist tiud for the défendant." 

The above requests were denied, and exception was duly taken. 

The défendant relies u^ion Washington Post v. Chaloner, 250 U. S. 
290, 39 Sup. Ct. 448, 63 L, VA. 987, in which the court reversed a 
judgment in a suit for lihel bec;uise the trial judge did not leave to 
the jury the meaning of the article complained of, and adopted the 
rule stated by Judge Lurtou in Commercial Publishing Co. v. Smith, 
149 Fed. 704', 79 C. C. A. 410. Jn the first of thèse cases the présent 
plaintifï had brought an action against the Washington Post for libel, 
ihat paper having published a statement relating to the same tragedy 
which gave rise to the statement published by the présent défendant. 
The article in the Washington Post stated that the plaintifï was in 
Xorth Carplina "'where he had gone to recuperate following a nervous 
breakdown as a resuit of the tragedy at his home * * * when he 
shot and killed John Gillard, whiie the latter was abusing his wife, who 
had taken refuge at * * * Chaloner's home." There was mure 
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in the statement, but the essential part of the article is contained in the 
above passages. The plaintiff obtained a verdict for $10,000 which 
was affirmed by the Court of Appeals.- In its opinion the Suprême 
Court said it was admitted that a published item saying "C. shot and 
killed G.," without more, would not be libelous per se. The court 
added that the addition of the words, "while the latter was abusing his 
wife who had taken refuge at Merry Mills, Chaloner's home," did not 
convert the statement into a definite charge of murder. 

The ruie which the court adopted and which was laid down in Com- 
mercial Publishing Co. v. Smith, supra, was as f ollows : 

"A publication clalmed to be defamatory must be read and construed In 
tlie sensé in which tlie readers to whom it is addressed would ordinarily 
understand it. So the wliole item, including dlsplay Unes, should be read and 
construed together, and its meaning and signification thus determined. When 
thus read, If its meaning is so unambiguous as to reasonably bear but one in- 
terprétation, it is for the judge to say whether that signification is defamatory 
or not. If, upon the other hand, it is capable of two meanings, one of which 
would be libelous and actlonablo and the other not, it Is for the .1ury to say, 
under ail the circumstances surrounding its publication, including extraneous 
facis admissible m évidence, which of the two meanings would be attributed 
to it by those to whom it is addressed or by whom it may be read." 

See Peck v. Tribune Co., 214 U. S. 185, 190, 29 Sup. Ct. 554, 53 L. 
Ed. 960, 16 Ann. Cas. 1075. 

In the Commercial Publishing Co. Case the newspaper published a 
spécial dispatch f rom its spécial correspondent in words and figures as 
follows : 

"Murderer Arrested. 

"Augusta, Ark., Feb. lOth — SherifC Marshal Patterson arrested Fred Smith, 
eamped in a tent ten miles north of Augusta, on Whlte river. Smitli is 
wanted at Kennett, Mo., for killing old man F. E. Porch, the incentive being 
robbery. The state of Mis.souri offei-ed .$300, the county $200, and the citizens 
of Malden $600, for Smith's arrest. Smith does not deny being the man want- 
ed, but claims he did not do the killing." 

The court below charged the jury that the statement was libelous per 
se and actionable on its face, and denied a request to charge that it 
was the province of the jury to détermine the meaning of the publi- 
cation, and that if they should find that the article only conveyed to 
those who read it the meaning that the plaintiff was arrested by the 
sheriff on the charge of murder, that the plaintiff could not recover 
if they should find that he had been arrested on that charge. Judg- 
ment below was reversed, the Circuit Court of Appeals holding that 
the publication was not so free from reasonable doubt as to its mean- 
ing as to justify the judge in ascribing to it as matter of law the mean- 
ing put upon it by the innuendo. 

The Washington Post case is distinguishable from the case before 
this court. In that case the words used were not libelous per se. It 
does not necessarily follow that one is a murderer because he has shot 
and killed another. In the case now before the court the words used 
were libelous per se. 

The publication in defendant's newspaper charged that the person 
reflected upon was an "assassin." The définition of that word given 
by Webster is : 



NEW YORK EVENIN6 POST CO. V. CHALONEE 219 

(265 F.) 

"One who kllls, or attempts to klll, by surprise or secret assault ; one wlio 
treacherously murders aiiy one unprepared for défense." 

And to "assassinate" is : 

"To kill by surprise or secret assault; to murder by treaeherous violence. 
To assail with murderous intent; iience, by extended meanlng, to maltreat 
exceedingly." 

So that to say of one that he is an assassin is to say not that he 
has killed some one, as in tlie Washington Post case, which may or 
may not be murder, but that he has committed or attempted to com- 
mit murder. And in the présent case there were no explanatory or qual- 
ifying words, as in tlie Commercial Publishing Co. case, which might 
lead tlie readers of the paper to understand that the person was not 
asserted to be a murderer but was only accused of having committed 
the crime. In the présent case the published statement refers to the 
person involved, not as being accused of being an assassin, but it 
refers to him as actually an assassin. When the meaning of the state- 
ment is so unambiguous as reasonably to bear but one interprétation, 
it is for the judge to say whether that signification is libelous or not. 
It is only when it is capable of two meanings, one of which would be 
libelous and the other not, that it is the duty of the judge to leave it 
to the jury to say, under ail the circumstances connected with its publi- 
cation, which of the two meanings would be given to it by those by 
whom it is read. Townshend on Libel and Slander, §§ 281, 286. We 
find no error in the court's instruction that the statement published in 
defendant's newspaper amounted to a charge of murder. The state- 
ment is unambiguous, and it reasonably bears but one interprétation. 

[11] This brings us to the question of damages. The défendant re- 
quested the court to charge : 

"No spécial damages being alleged or proved In this case, and the character 
of the plaintife having Tjeen vlndicated by the coroner's jury, thls jury can only 
award him nominal damages." 

This was denied. 

Défendant also requested the court to charge : 

"Punitive damages, that is to say, a sum in addition to damages, assessed 
as a punislament, wlll not be allowed In tiiis case." 

This also was denied. 

Défendant also requested the court to charge: 

"Unless the jury liuds that the plalntifC was injured in hls character or 
réputation by the article complained ot', tiie verdict must be for the d(;- 
fendant." 

This also was denied. 

The charge of the court on the subject of punitive damages, and to 
which défendant excepted, was as f ollows : 

"If you find that the article was published i-ecklessly and is untrue and 
without auy investigation, you may also award as other damages, to pre- 
vent a répétition of the offense, what are known as punitive or vindictlve 
damages, which in your judgment you may think proper. You are to judge 
ali this question of damages fairly aud temperately, without passion, as 
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business men and reasonable cltizens. You are not obliged. If yoii should 
flnd that he was damaged, to allow any punitive damages whatever. Tliat 
is a matter which under the law rests In your sound discrétion and Is to 
be guided largely by what you thinli are tlie requiremeuts of justice m pre- 
venting a répétition of this iJiud of tliing If you find It was a wrong." 

In thèse refusais to charge and in the charge as actually given there 
was no error. It is established beyond question that punitive damages 
may be awarded in an action for libel either when the publication was 
prompted by actual malice, or the défendant has acted with reckless- 
ness or carelessness. Post Publishing Co. v. Butler, 137 Fed. 723, 71 
C. C. A..309; Duke v. Morning Journal Association (C. C.) 120 Fed. 
860; Times Publishing Co. v. Carlisle Co., 94 Fed. 762, 36 C. C. A. 
475; Smith v. Matthews, 152 N. Y. 152, 46 N. E. 164; Holmes v. 
Jones, 147 N. Y. 59, 41 N. E. 409, 49 Am. St. Rep. 646; Haines v. 
Schultz, 50 N. J. Law, 481, 14 Atl. 488; Newman v. Stein, 75 Mich. 
407, 42 N. W. 956, 13 Am. St. Rep. 447; Orth v. Featherly, 87 Mich. 
315, 49 N. W. 640; Neeb v. Hope, 111 Pa. 145, 2 Atl. 568 ; Folwell v. 
Providence Journal Co., 19 R. I. 551, 37 Atl. 6; Westerlîeld v. Scripps, 
119 Cal. 607, 51 Pac. 958; Turner v. Hearst, 137 Cal. 232, 70 Pac. 18. 
There is no claim in this case that défendant acted with malice, but it 
is alleged that it acted recklessiy or carelessly. In such cases punitive 
damages are not allowed as a matter of right, but their recovery rests 
in the sound discrétion of the j^ury. Bergmann v. Jones, 94 N. Y. 51. 
Punitive damages are allowed on the ground of public policy and not 
on the ground that the plaintiff has any right to the money. That goes 
to him simply because assessed in his suit. Broughton v. McGrew (C. 
C.) 39 Fed. 672, 5 L. R. A. 406. 

Certain publications are actionable per se, by which is meant that an 
action can be maintained against one who published them, and dam- 
ages may be recovered without proof of actual injury, as injury is pre- 
sumed. The publication of a charge that a man is an assassin is, if 
anything can be, Hbelous per se, without averment or proof of spécial 
damage. The gist of an action for libel is the injury which the plain- 
tiff has sufïered because of the wrongful publication, and he is entitled 
to recover damages commensurate with his injury. And in the case 
of a publication Hbelous per se a plaintiff is entitled to gênerai dam- 
ages as compensation for those injuries which the law présumes must 
naturally and necessarily resuit from the publication. He recovers 
under the head of gênerai damages compensation for mental suffering 
and injury to his feelings and for any injury to his character and rép- 
utation. 

[12] The fact that a libel has been published after a man has been 
vindicated of the charge made therein tends to aggravate rather than 
to mitigate the damages. The wrong donc hy the publication is not 
excused nor the right to damages lost by the fact that the libel is not 
believed. Bishop v. Journal Newspaper Co., 168 Mass. 327, 47 N. 
E. 119. 

There are 19 assignments of error in the record in this case. We 
hâve examined them with care, but do not find in any of them ré- 
versible error. 

Judgment affirmed. 
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BLIIEFIELDS FRI lï & S. S. CO. v. WESTERN ASSUR. CO. OF TORONTO. 

(arcuit Court of Appeals, Fifth Circuit. May 12, 102O.) 
No. 3423. 

1. Insurance '^=>1'Î5 — Open policy on cargo "beginning the adventure" does not 

insiire against risk to vessel before loading. 

A policy insuring a ('argo on any vossel by whieh it may be transportée!, 
containing tho connnon "beginning tlie adventure" clause, covers no rlsk 
prior to the loading of insured cargo on board the ve.ssel whieh was to 
make the voyage, in the absence of any ineonsistent clause in the poUcy. 

2. Insurance €^=>149 — Printed clause given elfeci, except as modifled by writ- 

ing. 

By using a printed form of marine Insurance policy, and adding or 
interpolating typewi-itten provi.sions. the parties manifested an intention 
tliat the printed provisions bave the nieanlng and effect called for by 
their language, so far as it is not in conflict witli any typewritten provi- 
sions. 

3. Insurance <S=>173 — Rider covering risk of craft or loading held not to cover 

risk of vessel before loading. 

A clau.se, attacbed to a marine insnranee policy, covering risk of craft 
to and froni the vessel, merely insures the car.go while in transport to 
and from the vessel, but does not cover a loss of the (argo due to acci- 
dents to the vessel before any of the cargo was loaded, wherehy the 
shipnient was delayod and cargo spoiled. 

4. Insurance iS=>]75 — Covering loss resulting from delay to the vessel in cargo 

policy refers only to delay after cargo is on board. 

A clause of an open policy on a cargo, whlcli named no particiilar vessel, 
insuring against delay and conséquence of delay from certain accidents 
to the vessel, refers only to the vessel having the cargo on board, and does 
not cover delay resulting from an accident to the vessel before any of the 
cargo was loaded. 

5. Insurance <S=>175 — Beginning adventure clause controls beginning of risk, 

rather than laden clause. 

Where a cargo Insurance policy descrihes the cargo as laden or to be 
laden, and also contalns the common "beginning the adventure" clause, 
the latter clause is controlUng as io the time the risk attaches; the former 
being merely descriptive of the thing insured. 

6. Insurance 'S='1Î5 — Référence to "vessel or conveyance" in clause lield not 

to cover risks to vessel before loading. 

In a cargo Insurance policy, contaiiiing a clause attacbing the risk "be- 
ginning the adventure" in the "vessel or conveyance as aforesaid," the 
vessel or conve.vance refers only to the vessel in whieh the voyage is to be 
made, not to tlie craft In whieh the cargo was conveyed to the vessel, 
though the risk during such convoyante was eovered by a rider attached 
to the policy. 

7. Insurance "6=175 — Ail risks until delivered does not include risk to vessel 

before loading. 

A clause covering ail risks until delivered into warehouse, in a cargo In- 
surance policy whicli lisid speclfled numerous risks eovered by the policy, 
whieh clause followed immediately a provision covering risk of craft dur- 
ing loading, covers only sirnilar risks during discharge, and does not make 
the policy cover a loss due to delay to the vessel by accident before load- 
ing. 

8. Contracts <S=152 — Ail provisions to be given express meaning, if possible. 

Ail the provisions of a contraet are to be given the meaning expressed by 
their language, unless it plalnly appears tbat only a part of it conveys ail 
the meaning intended by the parties. 

^=3Por other cases see same topic & KEY-NUMBEK ia ail Key-Numbered Digests & Indexes 
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9. Insurance "^î^IîB — ^No lighterage elause held not to cover risks to vessel b»- 
fore I(»ding. 

In a cargo Insurance poUcy, a clause excepting lighterage or craft risk 
from the interior before the cargo reached port of shipment does not In- 
dlcate an intention to cover ail risks after arrivai at the port, so as to 
cover damage resulting from delay to the vesse! intended to take the cargo, 
beeause of an accident before any of the cargo was loaded. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Judge. 

Libel in personam by the Bluefields Fruit & Steamship Company 
against the Western Assurance Company of Toronto. Decree for re- 
spondent, and libelant appeals. Affirmed. 

Wm. C. Dufour, George Janvier, and E. Howard McCaleb, ail of 
New Orléans. La., for appellant. 

Barry, Wainwright, Thacher & Symmers, of New York City, and 
Denègre, Leovy & Chaffe, of New Orléans, La. (John C. Prizer, of 
New York City, of counsel), for appellee. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

WALKER, Circuit Judge. This was a libel in personam, filed by 
the appellant, Bluefields Fruit & Steamship Company, against the 
appellee, Western Assurance Company of Toronto, on a policy of 
marine insurance issued by the latter to the former, a copy of which 
was made an exhibit to the libel. The claim was for the alleged 
amount, with interest thereon, of the value of a cargo of bananas, 
charged to hâve been seriously damaged, with the resuit that it be- 
came a total loss, in the way disclosed by averments to the following 
efïect : 

On May 12, 1917, the bananas were on board craft or boats at 
Providence Landing, Nicaragua, awaiting shipment. On and prior to 
that date they were intended by the libelant to be loaded on the 
steamship Lisboa at Providence Landing, and orders to that effect 
had been given, and the bananas were in due transit by such craft or 
boats to the steamship mentioned, and would, on or about that date, 
hâve been loaded upon that steamship and transported by it thence 
to New Orléans, but for the breaking of four of the steamship's port 
propeller blades in conséquence of striking a submerged obstruction 
while the vessel was maneuvering to take up a position for loading 
the bananas. At the time the accident occurred the craft or boats, 
with the bananas loaded on them for transshipment into the steam- 
ship, were in motion or transit from the station or landing place to 
the ship's side. By reason of the loss of the propeller blades the 
steamship was delayed, in that it could not properly and safely trans- 
port cargo from Providence Landing to New Orléans without being 
repaired. The repairs could not be made at Providence Landing, and 

^=sFoT other cases see same topic & KEV-NUMBBR in aU Key-Numbered Digests & Indexes 
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by reason of the loss of the propeller blades the steamship was com- 
pelled to go to Colon, Canal Zone, for repairs, resulting in a delay of 
about 26 days. No other steamship was available to carry the bananas 
to destination. As a direct and necessary resuit of the delay so caused, 
the bananas were seriously damaged and became a total loss. The 
court sustained an exception to the libel on the ground that it does 
not State a cause of action. 

The policy sued on was in part printed and in part typewritten ; a 
printed form being used, to which a typewritten rider was attached. 
The body of the policy, after the formai heading, the first words of 
which were "Océan Cargo Open Policy," begins as follows (the italics 
showing the words typewritten in blanks in the printed form) : 

"To Bluefleld Fruit d SteamsMp Company 

"On account of ichom it may conccrn 

"In case of loss to be paid to them or order 

"Does make Insurance, and cause them to be Insured, at and from 

"As per form attached 
"On Inmanas and/or cocoanuts — 
as per form attached. 
"Laden or to be laden on board the good steamer or steamers 
"Beginnlng the adventure upon the said goods and merchandise from and 
immediately followlng the loadlng thereof on board of the vessel or convey- 
anee as aforesaid and so shall continue and endure until the sald goo.ls and 
merchandise shall be safely landed as aforesaid. And it shall and may bo 
lawful for the sald vessel, in her voyage, to proceed and sali to, touch and stay 
at, any ports or places. If thereunto obliged by stress of weather or other un- 
avoidable accident, without préjudice to this Insurance. The said goods and 
merchandise, hereby insured, are valued (premium included) at 

"As per form attached 
"Touching the adventures and périls which the said company is contentcd to 
bear and does take upon itself, they are, of the seas, lakes, rivers, canals, rail- 
roads, flre, jettisons, barratry. ♦ • * " 

The following are the provisions of the typewritten rider made a 
part of the policy which can hâve any bearing on the questions raised 
in the case — the copied provisions being in the order shown below : 

"On bananas and/or cocoanuts per steamer or steamers and Connecting cou- 
veyances." 

"At and from ports and/or places in Central America to any port or ports in 
United States, direct or otherv^ise." 

"Free of particular average unless the vessel be stranded, sunk, burned, or 
in collision, in any, ail or several of which events the insurers are liable for 
sueh loss by detay, injury or damage to the fruit as is occasioned thereby, or 
occurs during, or in conséquence of delay resulting theref rom, insurers are also 
liable for such loss in conséquence of delay resulting from any, ail or several 
of the followlng causes, 1. e., breakage of shaft, loss of blades from propeller, 
dérangement or breakage of maehinery, dérangement or breakage of rudder 
and/or sternpost whether or not the vessel be stranded, sunk, burned, or in col- 
lision provided that in ail cases the loss amount to 10 per cent, after deductlng 
5 per cent, for ordinary loss. 

"Includlng ail risk of craft or beats to and from the vessel and from the 
warehouse or factory, whlle in transit by railway, or any conveyance and 
while in warehouse and/or ehed, or on wharf, or quay, awalting shipment or 
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transshipment, or llghterage, and ail rlsk untll safely dellvercfl into tlie con- 
signee's warehouse." 

"Eaeh craft or lighter to be deemed a separate Insurance. 

"With liberty to tow and assist vossels In ail situations and inchidlng ail 
risks incideiital to steani navigation, especially tliose arising from accidents 
to boilers and/or machinery. 

"It is especially understood and agreed, liow<>vor, that notwlthstanding the 
foregoing the rlsk under tliis poliey only commences at the port of sliipment, 
no llghterage or craft risk from the Interior being covered." 

[1] The policy as a whole shows that the intention was to instire 
against risks to which the fruit mentioned would be exposed in a voy- 
age from Central America to a port or ports of the United States, 
including specified risks before and after the fruit was on the vessel 
which carried it. The enterprise of an owner of bananas assembled 
at a port or place in Central America for shipment to a port or ports 
of the United States is subject to risks other than those which were 
insured against by the policy sued on. Among such other risks is 
that of not having or providing at the proper time and place a ves- 
sel ready to receive and carry the l^ananas. The happening of any one 
of an indefinite number of contingencies ma y resuit in a vessel not 
being available for the shipment of bananas so assembled in time to get 
them to a United States port before they are lost by decay. To say 
the least, nothing in the policy makes it plain that the insurer agreed 
to indemnify the owner against such risks. From the terms of the 
policy it is to be implied that it was assumed or presupposed by the 
parties that a vessel would be présent at the proper time and place 
and ready to take on the bananas and undertake the contemplated 
carriage, and that there was an absence of any intention to cover risks 
on that score. Any part of the policy which, considered by itself, 
might be regarded as indicating that the risk of a happening having 
the effect of preventing a vessel being available to receive and under- 
take the carriage of the bananas at the proper time was intended to be 
insured against is to be considered in the light of the fact that such 
a risk is one materially différent from those which the language of the 
contract plainly shows were intended to be covered. 

But for the présence in the contract of the provisions contained in 
the clauses of the rider which respectively use the words "risk of craft," 
etc., "craft or lighter," and "lighterage or craft risk," there would be 
no basis at ail for the contention that any risk insured against had at- 
tached when the breaking of the propelled blades occurred. The 
printed "beginning the adventure" clause is such a one as is in common 
use in marine policies insuring cargo. It is well settled that the 
use of such a clause, if nothing inconsistent with it is inserted, has the 
effect of preventing any risk under the policy from attaching prior to 
the loading of the insured cargo on board the vessel which was to 
make the vovage. Smith & Holt v. Mobile Navigation & Mutual Ins. 
Co., 30 Ala.' 167; Mobile Marine Dock & Mutual Ins. Co. v. Mc- 
Millan & Son, 27 Ala. 11 ; Gordon & Talbot v. American Ins. Co. of 
New York, 4 Denio (N. Y.) 360. It is not unusual for marine cargo 
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voyage policies to contain provisions having the efïect of insuring the 
cargo while it is in transit to and from the vessel, or while it is 
on a dock or wharf, prior to the beginning or after the ending of the 
voyage. It is plain that under the clause of the poUcy sued on in 
référence to "risk of craft," etc., risks attached prior to the bananas 
being on board the vessel which was to make the voyage. The ques- 
tion is : Had the risk of such a casualty as the one to which the 
loss of the bananas by decay is attributed attached before they were 
loaded on the vessel to which the mishap occurred? 

[2, 3| By making use of a printed form, and adding or interpo- 
lating typewritten provisions, the parties manifested an intention that 
the printed provisions hâve the meaning and effect called for by their 
language, so far as it is not in conflict with any typewritten provision. 
Unless provisions of the policy which will be referred to require a 
différent conclusion, the "beginning the adventure" clause may be 
given the efïect of fixing the time when the voyage or vessel risks at- 
tached, and the "risk of craft," etc., provisions also may be given full 
efïect as covering other separate and distinct risks which attached 
prior to the time when the risks referred to in the former clause 
would attach. Such clauses are not unusual. Provisions somewhat 
similar to those in question hâve in well-considered cases been given 
the effect of insuring the goods while in transit to and from the 
vessel which was to or did make the voyage, but not against the ves- 
sel risks, which, under the other provisions of the policy, do not at- 
tach prior to the loading of the goods on the vessel, with the resuit 
that the insured goods, while in craft or boats carrying them to or from 
the vessel, are not regarded as at the specified vessel risks ; the insurer 
not being liable for a loss due to such a casualty as the breaking of 
the vessel's shaft or the loss of blades from its propeller before the in- 
sured goods reach it. Thames & M. M. Ins. Co. v. Pitts Son & King 
[18931 1 Q- B. 476: The Alsace-Lorraine, 62 L. J. Adm. 107; Hol- 
head v. Young, 6 El. & B. 312. Of the policy sued on, except the 
craft-risk provisions of it, it may be said, in the language of the 
last-cited case : 

"This is not an in.suranee on the ship, but on goods on board the ship when 
loaded." 

[4] In view of the fact that the policy sued on is an open one^ 
which named no particular vessel, and left the insured free to hâve 
the fruit carried on any suitable steamer or steamers, it is to be in- 
ferred that "the vessel" referred to in the clause which specifically 
made the insured liable for loss by decay, injury, ov damage to the 
fruit in conséquence of delay resulting from loss of propeller blades, 
or another of the enumerated causes, meant only the vessel having the 
fruit on board. The terms of that provision indicate that the parties 
contemplated that "the vessel" was to be identified by the fruit hav- 
ing been loaded on it, and that a casualty to a vessel not so identified 
was not in mind. Prior to loading, the vessel and cargo are not in 
one common adventure, the périls of which it is the main purpose of 
the policy to insure cargo against. There is nothing in the policy to 
265 F.— 15 
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indicate that the existence of an unexecuted purpose of the insured to 
hâve the subject of the insurance carried by a selected steamer was 
intended to hâve the eiïect of making the poHcy cover risks to such 
steamer before the loading on it of any of the fruit mentioned. 

[5] Several expressions or provisions of the pohcy were mention- 
ed in the argument in behalf of the appellant as supporting the 
contention that the vessel or voyage risks had attached when the 
casualty to which the loss of the bananas is attributed occurred. It 
is suggested that the printed words "laden or to be laden" hâve that 
effect. Those words are in common use in such poHcies. They are 
understood to be descriptive of the thing or things insured. When the 
poHcy containing them also contains such a "beginning the adventure" 
clause as the one of the policy in suit, the latter is controlling, as it 
specifically fixes the time when the risk attaches. Cottam v. Mechan- 
ics' & Traders' Ins. Co., 40 La. Ann. 259, 4 South. 510; Gordon & 
Talbot V. American Ins. Co., 4 Denio (N. Y.) 360. 

[6] It cannot well be inferred that the words "the vessel or convey- 
ance as aforesaid," in the printed "beginning the adventure" clause, 
were intended to refer to the craft or boats used in getting the fruit 
to the vessel which was to carry it, with the resuit of making the 
vessel risks attach upon the loading of the fruit on boats or craft used 
to get it to the vessel. The printed form of which those words are 
a part contains nothing in regard to a risk prior to the subject of in- 
surance becoming océan cargo. The large blank left in that form be- 
tween the words "laden or to be laden on board the good" and the 
"beginning the adventure" clause evidently was intended to be used 
to designate the instrumentality or instrumentalities by which the in- 
sured cargo was to be carried, which might hâve been a barge or 
barges in tow, instead of "steamer or steamers," as in the policy in 
suit. The words "vessel or conveyance as a f oresaid" were appropriate 
to refer to whatever marine instrumentality of carriage might be 
stated in the preceding blank space, and would hâve been a part of the 
contract made by using the form, though no provision had by a rider 
been made as to "risk of craft or boats to and from the vessel." 
That the words "vessel or conveyance" were intended to refer only 
to the one carrying the cargo on the voyage is made quite plain by 
the use of the same words in the subséquent printed clause, reading: 

"It Is hereby agreed that the said company shall not cover for an amount 
exceeding $20,000 by any one vessel or conveyance at any one time," etc. 

It hardly would be contended that this provision had référence 
to craft or boats used in transferring the fruit to and from the ves- 
sel, with the resuit of indemnifying the insured to the extent of $20,- 
000 for fruit on each of several boats used in transferring it to a 
single vessel. 

[7] For support of the above-mentioned contention in behalf of the 
appellant its counsel principally rely upon the concluding words of 
the "risk of craft or boats," etc., clause, namely, "and ail risk until 
safely delivered into the consignee's warehouse," and a succeeding 
provision : 
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"It is especlally understood and agreed. however, that, notwithstanding the 
foregoing, the risk under tliis poliey only commences at the port of shipment, 
no lighterage or craft risk from the interior being covered." 

The above-quoted concluding words of the "risk of craft or boats," 
etc., clause must be interpreted with référence to the words which 
immediately précède, from which tliey are separated only by a comma, 
The words "ail risk," as so used, cover only risks which are of like 
kind to those previously enumerated, and none other. Monongahela 
Ins. Co. V. Chester, 43 Pa. 491 ; 26 Cyc. 660. Those words, being 
part of a typewritten clause dealing with risks which, but for the 
insertion of that clause, by languagc of the printed form made use of 
would hâve been prevented from attaching at ail, well may be under- 
stood as having been intended to cover only risks like those previous- 
ly enumerated in the same clause. We think full effect is given to the 
concluding words of the "risk of craft or boats," etc., clause if they are 
so interpreted as to mean only that ail risks whatsoever of the several 
instrumentalities and places mentioned in that clause were covered, 
and that the insured's liability under that clause was to last until the 
fruit should safely be delivered into the consignee's warehouse. To 
give to that clause, considered by itself or in connection with the 
other one last above set out, the effect of making the poliey one cover- 
ing ail risks whatsoever from the time the fruit was assembled at the 
port of shipment and was ready to be started on the voyage, would re- 
suit in requiring that the use of mucli of the language found in the 
contract, in both the printed and typewritten parts of it, be considered 
a sheer waste of words. If the provisions relied on were intended 
to hâve the meaning attributed to them, both the enumeration in the 
printed part of the poliey of the risks intended to be covered and the 
spécifie typewritten provision as to enumerated vessel risks were whol- 
ly unnecessary. 

[8] Ail provisions of a contract are to be given the meaning ex- 
pressed by their language, unless it plainly appears that only a part 
of it conveys ail the meaning intended by the parties. It is not to be 
supposed that the instrument evidencing the contract would hâve 
contained much that it did contain, notably the long typewritten clause 
specifying, in addition to risks enumerated in the printed part, par- 
ticular risks to be covered, if another small part of it had been un- 
derstood by the parties to mean that the fruit mentioned, from the 
time it was assembled and ready for shipment at a Central American 
port or place, was to be insured against ail risks whatsoever. 

[9] The language of the last-quoted clause shows that it was used 
to make plain that "no lighterage or craft risk from the interior" 
was intended to be covered. It shows that no risk under the poliey 
was to attach prior to the fruit being at the port of shipment. It by 
no nieans shows that ail risks insured against were intended to attach 
prior to the loading of the insured fruit on a vessel selected to carry 
it to a port of the United States. It does not indicate a purpose to 
deprive the printed "beginning the adventure" clause of any effect in 
fixing the time when some of the risks insured against attached. Full 
effect may be given to its language, whether considered by itself or 
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in connection with other provisions of the contract, without making the 
policy cover risks to a vessel on which the insured fruit never was 
loaded. Both printed and typewritten provisions of the policy néga- 
tive the existence of any intention to insure against conséquences of 
the breaking of the propeller blades of a steamer on board which none 
of the appellant's fruit was ever received. Considering the pohcy as 
a whole, we think it would be a perversion of the language of the 
parts of it relied on in hehalf of the appellant to give it the meaning 
attributed to it in argument. 

The foregoing considérations we think require the conclusion that 
the allégations of the libel do not show that the loss of the bananas 
was caused by a risk or casualty insured against by the poHcy sued 
on. It follows that the court did not err in sustaining the exception 
to the libel, and that the decree to that effect should be affirmed. It 
is so ordered. 

Affirmed. 
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Waters and water courses "^=222 — Contract with Réclamation Service valid. 

A contract made under the Réclamation Act, between the United States 
and an irrigation company, on belialf of its stotkholders, for the furnish- 
ing of additional water to the lauds of suuh stoclilioldors from the gov- 
ernment réservoir, construed, and held valid, and to authorize the charges 
made against tlie company for maintenance and opération. 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the New York Canal Company, Limited, against J. B. Bond 
and Charles F. Weinkauf. Decree for défendants, and complainant 
appeals. Affirmed. 

C. C. Cavanah, J. B. Eldridge, and Frank T. Wyman, ail of Boise, 
Idaho, for appellant. 

B. E. Stoutmeyer and J. L. McClear, both of Boise, Idaho, for 
appellees. 

Before GILBERT and HUNT, Circuit Judges, and VAN FLEET, 
District Judge. 

HUNT, Circuit Judge. The Canal Company appealed from a de- 
cree in favor of the appellees upon a motion to dismiss the complaint. 
The Canal Company is a mutual co-operative irrigation company. 
Bond and Weinkauf, appellees, are project manager and fiscal agent, 
respectively, of the Payette-Boise Réclamation Project, and as the 
agents and représentatives of the Secretary of the Interior of the 
United States are charged with the duty of managing the réclama- 
tion work of the project referred to and operating storage water fur- 

©=jFor other cases see same topio & KBY-NUMBE3R in ail Key-Numbered Dlgests & Indexe» 
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nished and delivered to the landowners from Arrowrock réservoir, 
in Boise river, Idaho. The suit is to restrain ap])ellees from charging 
and collecting from appellant and its stockholders certain charges 
for the year 1918, made npon the water rights of appellant and its 
stockholders and water right holders, and from declaring a for- 
feiture of certain percentage of construction charges for storage 
water paid ap])e]lant under a contract between appellant and the Unit- 
ed States, made July 1, 1918. The facts as alleged in the com- 
plaint are as follows : 

The vested water rights of appellant and its stockholders are the 
right to divert and use through the New York Canal, under an ap- 
propriation dated March 23, 1900, a certain quantity of water, and 
the right to hâve the water carried through the canal upon paying 
the proportion of the maintenance and opération charge for the main- 
tenance and opération of ail of the opération of the canal transferred 
by appellant to the United States under a contract of March 3, 1906. 
Appellant allèges that under the contract of March 3, 1906, an opéra- 
tion and maintenance charge was to be made for delivery to appel- 
lant and ils shareholders for their "vested water rights" from the 
[joise river through the canal, then transferred by appellant to the 
United States, and that under the construction given to the contract 
by ail parties the officers of the Réclamation Service delivered the 
vested water rights, and that for several years an opération and 
maintenance charge was paid according to the proportion of the 
opération and maintenance cost of opération for that part of the irri- 
gation Works so transferred by the appellant to the United States un- 
der the contract, but that in 1918 greater charges than the contract pro- 
vided for were made by the a])pellees and the Réclamation Service.. 

In 1915, 1916, and 1917 a])pellant applied for water, and the agents 
of the United States made contracts with appellant, providing that 
the storage waters from the réservoir were to be furnished to the 
stockholders and water right holders of appellant to supplément their 
vested water rights during the latter part of the irrigation season, and 
certain charges were made each year, covering only the delivery and 
use of the storage water. (Jn July 2, 1917, the Secretary of the In- 
terior issued a public notice stating that water would be furnished 
after July Ist of each irrigation season to the lands of appellant and 
its stockholders in a specified manner, namely, that upon proof of 
ownership from the New York Canal Company, the water being 
subject to delivery by the United States under the contract of March 
3, 1906, supplemental water rights would be furnished in certain quan- 
tities at $33 per acre of irrigable land, the water to be delivered after 
July Ist, in an amount sufficient to make the total water supply from 
ail sources equal to the average water supply furnished after July 
Ist, to similar lands of the Boise project for which full water right 
was furnished from the project. The notice also stated that the 
opération and maintenance charge for delivery of water claimable 
on account of "said vested rights of the New York Canal Company" 
should be at the rates provided in the contract between the United 
States and the New York Canal Company, and that the opération and 
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maintenance charge for the delivery of "such supplemental supply 
from the réservoir and other works of the United States" should be 
at rates determinable under section 5 of the Réclamation Extension 
Act (Comp. St. §• 4713e) and announced by public notices for the Boise 
Project. 

It is averred that appellant and its stockholders were given to under- 
stand by the réclamation director and chief engineer, while pretending 
to act for the United States, but who was acting beyond the scope 
of his authority, and arbitrarily, that no further storage water would 
be delivered from the réservoir unless appellant executed before the 
expiration of July 1, 1918, a written contract, dated July 1, 1918, 
which appellant says it was forced by the then project manager and 
the director and chief engineer of the Réclamation Commission of 
the United States to enter into. The contract of July 1, 1918, was 
prepared by counsel for the project, and in order to secure the storage 
water, and to maintain crops, appellant pleads that it entered into the 
contract of July 1, 1918, but then insisted that the contract should 
only require appellant and its stockholders to pay the amount of the 
construction charge therein provided, and the amount of the opération 
and maintenance charge for the storage water furnished thereunder, 
and should not pay an opération and maintenance charge upon their 
vested water rights, as provided in the contract of March 3, 1906. 

It is alleged that under paragraph 6 of the contract (hereinafter 
quoted) of July 1, 1918, appellant's shareholders are to continue to 
receive ail their vested water rights at ail times as they were entitled 
under the contract of March 3, 1906, and that ail their vested water 
rights, if any, were reserved, except as not otherwise provided in the 
, contract, as long as the same were available from the natural flow 
of Boise river, and that nothing contained in the contract of July 1, 
1918, was to lessen or impair any of the vested water rights in any 
way unless by f oreclosure ; that by the contract a supplemental water 
right was to be a supplemental right from Arrowrock réservoir, and 
carried with it the right for water in an amount sufficient to make the 
amount of water delivered equal and similar in amount, as tar as 
practicable, to the average water supply furnished after July 1, each 
year, to similar lands of the project for which full season water rights 
were furnished. 

Paragraph 6 of the contract of July 1, 1918, is as follows: 

(6) "It is understood and agreed that the shareholders and water right 
holders of the company are to continue to receive ail the vested water rights 
at ail times to which they are ontitled nnder said contract of March 3, 1906, 
and reserve' ail other vested rights, if any, not otherwise provided herein, as 
long as the same are available from the natural flow of Boise river, and 
nothing herein contained shall lessen or impair any of said vested water 
rights in any way, unless by foreclosure of lien for nonpayment as herein 
provided, and it is agreed and understood that the supplemental water 
right herein provided to be furnished for said New York water right lands 
shall be a supplemental right from said Arrowrock réservoir, and the meas- 
ure of the supplemental or additional water right to be furnished by the 
United States to said New York water right lands under thls contract 
shall be the use and beneflt of sufRcient storage capacity in Arrowrock 
réservoir to furnish a supplemental water supply delivered after .Tuly Ist 
of each year in sufficient amount to make the amount of water delivered to 
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said New Tork Avater riglit lauds («niai and slmilar in amount, as nearly as 
reasoiiably practieal, to the average vvater siipply furnished after July Ist to 
simllar lands of the Boise project for whicli fuU season water riglits are fur- 
nislied froin said Project, but in no event sliall the United States be obliged 
to deliver suc'h suppleraental water supply for more acreage than the total 
contractcd and pald for by the company uuder this contract." 

Paragraph 16 is as follows: 

(16) "In addition to tlie construction charge herein agreed to be paid, the 
Company will pay to the United States an annual opération and maintenance 
charge, which will be determined and anaounced each year by the Secretary 
of the Interior in the nianner provided in section 5 of the said Réclamation 
Extension Act of August 13, 1914 (38 Stat. 686). For the irrigation season 
of 1918, and each year thereafter until further notice, the opération and main- 
tenance charge will be forty (40) cents per acre-foot for ail water delivered 
to or for each of the several tracts of land described in the attached orders 
and certificates from whatever source after July Ist of each year : Provided, 
that for 1918 and each year until further notice by the Secretary of the In- 
terior, a minimum opération and maintenance charge of forty (40) cents per 
acre for water service after July Ist will be made for each and every irrigable 
acre in each of said tracts described in the attached orders and certificates, 
whether water be used thereon or not, and until further notice ail opération 
and maintenance charges for each year will be due and payable on March Ist 
of the year following the year in which the water was delivered. If paid 
by the company to the United States on or before the date when due, the 
opération and maintenance charge for the suppleraental water supply herein 
provided shall be subject to a discount of flve (5%) per cent, as provided in 
section six (6) of the said act of Congress of August 13, 1914, and if not paid 
when due shall be subject to the penaltles provided in said section 6, which 
said opération and maintenance charge after July Ist of each year shall cover 
ail water delivered after July Ist out of both said supplemental and vested 
water rights." 

Turning to the contract o£ March 3, 1906, referred to in paragraph 
6 just quoted, we quote sections 7 and 8: 

(7) "The delivery of such water reserved to the holders of said certificates 
of stock and contracts, and the payments for maintaining and opéra ting the 
System as hereinafter provided, shall be made in accordance with the provi- 
.sions of the exlsting by-laws of the said company and the terms of the con- 
tracts, from any exlsting latéral on the main canal between the point of 
diversion at Boise river and a point not more than flve miles southwest of the 
crosslng of such main canal by the Oregon Short Line Railroad, near Mora, 
and shall be given precedence over any other rights to water in said canal 
which may be subsequently acquired: Provided, that delivery of water rep- 
resented by said certificates of stock and contracts shall be made exclusively 
from the unregulated flow of the Boise river and shall be limited by the 
amount thereof. Copies of said by-laws and contracts are hereto attached and 
made a part hereof : And provided further that it is expressly agreed and 
understood that no part of the expense for the enlargement of said canal shall 
be assessed agalnst or borne by or charged to the stock of the stockholders of 
the said New York Canal Company, Limited." 

(8) "It is further agreed that an équitable proportion of the cost of main- 
taining and operating the System of Irrigation works which may be construct- 
ed by the United States on the south side of the Boise valley, as may be 
determined by the Secretary of the Interior, shall be paid to the United States 
by the holders of said certificates of stock. The holders of rights nnder said 
contracts with the company shall pay to the United States the cost of main- 
taining and operating such gystemof irrigation works in accordance with the 
terms of their said contract." 
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It vvill be observée! that paragraphs 7 and 8, just quoted, pertain to 
the payment for maintaining and operating Systems and to the pro- 
portion of the cost of maintenance and opération of the same. But 
the contract which controlled the delivery of stored waters from the 
Arrowrock réservoir was the agreement of July 1, 1918. This, we 
think, is plain, because that is the only agreement which relates to 
the delivery of stored water. Furthermore, it is iinder the contract 
of July 1, 1918, that the défendants presented a bill for maintenance 
charges, and it is against the payment of maintenance charges that the 
Canal Company objects. The contract of March 3, 1906, is properly 
referred to in order to arrive at the true understanding of the parties 
in their contract of July 1, 1918. The latter contract was made un- 
der the provisions of the Act of Congress of June 17, 1902, 32 Stat. 
388 (Corop. St. §§ 4700-4708), and acts amendatory thereof, and sec- 
tion 2 of the Act of Congress of Kebruary 21, 1911, 36 Stat. 925 
(Comp. St. § 4739), the Warren Act, which provided in substance that 
in carrying out the Réclamation Act the Secretary of the Interior had 
authority — 

"upon such tenns as ina.v be agreod upoii to co-operate with irrijîatlon dis- 
tricts, water users' associations, * * * or water users for tlio construction 
or use of sucti réservoirs, cauals, or ditches as may be advantageously used by 
the ,government and Irrigation districts, water users' associations, * * * 
entrymen, * * * for inipounding, delivering and carrying water for irri- 
gation purposes." 

In order, however, to obtain a better understanding of the contro- 
versy, référence should be had to section 5 of the Act of Congress 
of August 13, 1914, 38 Stat. 686 (Comp. St. § 4713e), which provides 
that, in addition to the construction charge, every water right ap- 
plicant or landowner upon a réclamation project shall also pay, when- 
ever water service is available for the irrigation of his land, an opéra- 
tion and maintenance charge based upon the total cost of opération 
and maintenance of tlie project or each separate unit thereof, and such 
charge shall be made for each acre-foot of water delivered, provided 
tliat, when an organized association shall so request, the Secretary of 
the Interior is authorized in his discrétion to transfer the opération 
and maintenance of ail or any part of the project works, subject 
to such rules and régulations as he may prescribe. Keeping thèse 
several matters in mind, and going back now to section 16, we find its 
provisions quite plain. In addition to the charge to be paid by the 
contract, the company agreed to pay an annual opération and main- 
tenance charge, to be déterminée! and announced by the Secretary 
of the Interior as provided in section 5 of tlie Réclamation Act of 
August 13, 1914, just referred to. There is also in the contract pro- 
vision for the irrigation season of 1918 and eacli year thereafter until 
further notice, whereby the opération and maintenance charge would 
be 40 cents per acre-foot for ail water delivered to the land describ- 
ed in a certain order after July Ist of each year ; also a provision 
that for 1918 and each year thereafter until further notice by the 
Secretary of the Interior there should be a minimum opération and 
maintenance charge of 40 cents per acre for water service after July 
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Ist for each and every irrigable acre in the tract described, whethcr 
water was iised or not : also provision that if the company paid to the 
United States, on or before the date when the charge was due, the 
opération and maintenance charge for the supplemental water siipply 
provided for in the contract, tire payments woiild be subject to a 
discount as provided by the referred to Act of Congress of August 
13, 1914, and if not païd when due penahies might be imposed as 
provided in section 6 of that act (Comp. St. § 4713f), and that the — 

".sait! oporatioii and maiiitcnaiice cliargo aftcv July Ist ot caeli year shall 
covev ail water dclivered after July Ist out of botli supplciiicutal aiul vestcd 
wator rights." 

It is urged that there was nothing in the contract of July 1, 1918, 
which should lessen or impair any of "said vested water rights in any 
way except by foreclosure" as provided in the contract. But, as we 
read section 6, it is a spécification of the water rights which the Canal 
Company was to bave, while section 16 spécifies the monetary charges 
for the use of the water. There was in section 6 the agreement that 
the water right holders of the Canal Company should continue to re- 
ceive ail the vested water rights to which they were entitled under 
the contract of 1906, and a réservation of ail other vested rights, if 
any there were, not otherwise provided in the contract, as long as the 
same were available from the natural flow of Boise river. We must 
construe the provisions of the contract in a way to give force and 
validity to ail of them, for it is in this way that we arrive at the true 
intention of the ]3arties and are best able to give meaning and efifect 
to their language. By using the words "not otherwise provided here- 
in," appearing in section 6, the parties intended to make it clear that 
nothing in section 6 should nullify the spécifie provisions of other 
sections of the contract. In this way we recognize the rights, not 
only reserved by section 6, but those which are conferred by the 
other provisions of the as'reement. The words of limitation, whereby 
the Canal Company should reçoive water rights "as long as the same 
are available from the natural flow of Boise river," are évidence that 
the parties referred to the use of water, not to a right to a particular 
maintenance charge or opération tax. 

We find ourselves in accord with the view of the learned judge of the 
District Court, who held that the language of section 6 is not out 
of harmony with the import of section 16, and that the Canal Com- 
pany in executing the new agreement was careful to guard existing 
vested rights. Paragraph 16, pertaining to payments for the specified 
maintenance charge for ail water delivered from whatever source 
after July Ist of each year, ap])ears to bave been a part of the con- 
sidération agreed upon for granting the supplemental and stored 
water right referred to in section 5. As said, however, by the District 
Court : 

"Tlio snbstantive right is somothins quito différent from the niatter of the 
oxpense of maintaining the faeilities for its enjoyment." 

Even the contract of 1906, heretofore referred to, by section 8, pro- 
vided for payment of an équitable proportion, as determined by the 
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Secretary of the Interior, of the cost of opération and maintenance 
of the entire System of irrigation works to be constructed for the 
United States on the south side of Boise valley; it was not merely 
an agreement to pay a share of the cost of maintaining the works 
turned over to the United States by the company. Niday v. Barker, 
16 Idaho, 73, 101 Pac. 254; Coburn v. Wilson, 24 Idaho, 104, 132 
Pac. 579. There would necessarily be an opération and maintenance 
charge for delivery of water, whether delivered from a right already 
vested or acquired by supplementary agreement. 

We do not perceive that there is any injustice in the resuit of the 
holding that the company should pay the charge agreed to be paid 
and required to be paid. The Canal Company and its stockholders 
hâve obtained a very valuable right, which greatly adds to the value 
of their land holdings. Expérience may hâve proved that it would 
be more satisfactory to obtain uniform maintenance rates applicable 
to ail waters delivered after July Ist, from whatever source, and 
that, by making an agreement accordingly, difficulties in determining 
just what part of the water delivered to each stockholder would corne 
out of the vested rights of the company and what part would come 
out of the rights of the United States would be obviated. 

Référence to the ofïer contained in the public notice of the Secre- 
tary of the Interior is not required, in view of the fact that the 
parties agreed upon a rate of 40 cents per acre-foot as the maintenance 
rate in 1918 for ail water delivered after July Ist. Had they not 
agreed to that rate, it would hâve been the duty of the Secretary of 
the Interior in his judgment to fix a rate to be charged to the share- 
holders of the company. Indeed, under section 8 of the contract of 
1906, as well as section 16 of the contract of July 1, 1918, the par- 
ties agreed that the Secretary of the Interior should détermine the 
charge to be made, and it is reasonable to say that under the Réclama- 
tion Extension Act of August 13, 1914, authority is placed in the Sec- 
retary of the Interior to fix charges where the parties hâve not agreed 
upon them. Kihlberg v. United States, 97 U. S. 398, 24 L. Ed. 1106; 
Houston V. St. Louis Independent Packing Co., 249 U. S. 479, 39 Sup. 
et. 332, 63 L. Ed. 717. 

In considering the contract of 1918 it is to be noticed that there 
was no obligation on the Canal Company to purchase supplemental wa- 
ters from the Arrowrock réservoir. Plad not the company desired 
to purchase, it could hâve preserved its vested rights, and thus would 
hâve continued to receive what water it had received before the United 
States constructed the Arrowrock réservoir. They did not elect to 
pursue this course, and chose to avail themselves of the benefits of 
the Arrowrock réservoir, and in order to secure such additional rights, 
the company assumed the obligations of the provisions of the con- 
tract of July 1, 1918. 

The complaint that the charge made is excessive is without solid 
foundation, for the rate was agreed upon, and section 5 of the Act 
of August 13, 1914, hereinbefore cited, requires that each acre of 
ground, whether irrigated or not, shall be charged with a minimunâ 
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opération and maintenance charge, based upon the charge for de- 
livery of net less than one acre-foot of water. 

Little need be said as to the assertion of the Canal Company that 
it was compelled to sign the contract of July 1, 1918. If the Com- 
pany construed the contract as it is now contended it should be con- 
strued, its rights were carefully protected. Nor is the plea of duress 
of serions moment, for the company does not ask for a cancellation, 
but for a construction, of the contract. 

The decree is affirmed. 



JONES V. LNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 10, 1920.) 

No. 3342. 

1. Public lands <S=>123 — Damages for value of land recoverable for frauda- 
ient entry, although proof was insufflcient. 

Where défendant obtalned patents for public lands through fraudulent 
entries made for his beneflt by otliers, who swore falsely as to résidence, 
eultivatlon, and the bona fides of their entries, the United States is not 
precluded from the recovery of damages for the value of the land, because, 
even if such testimony had been true, it would not as matter of law, hâve 
entitled the entrymen to patents which were issued through mistake of 
law by the Land Department- 

3. Public lands <S='123 — Procuring fraudulent entries question for jury. 

Evidence held sufflcient to require submission to the jury of the ques- 
tion whether homestead entries of public lands were f raudulently procured 
by défendant in whole or in part for his benefit. 

3. Evidence "§=> 135(1) — Of fraudulent entries other than those in issue ad- 

missible to show intent. 

In an action by the United States to recover the value of public lands 
alleged to hâve been secured by défendant through fraudulent entries by 
persons who had previously entered into contracts wlth défendant, évi- 
dence that défendant procured other illégal entries under similar con- 
tracts held admissible on the question of intent. 

4. Appeal and errer <S='373(6) — Sufficiency of exceptions to instructions. 

To entitle a plaintifC in error to a review of instructions given, the ex- 
ceptions taken thereto must bave been suflSciently spécifie to direct the 
attention of the trial court to the particular error complained of. 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Action by the United States against Willard N. Jones. From the 
judgment, défendant brings error. Affirmed. 

See, also, 242 Fed. 609, 155 C. C. A. 299. 

Action at law by the United States to recover of the défendant, 
Willard N. Jones, damages for the value of certain public lands 
which it is charged he, through misrepresentation and fraud, induced 
the Land Department of the government to part with its title to and 
issue patents therefor to certain persons, claiming to be bona fide 
entrymen, but who were not such entrymen, and not entitled to re- 
ceive such patents or the title to said lands. 

€=3For otlier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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John H. Hall and Jay Bowerman, both of Portland, Or., for plain- 
tiff in error. 

Bert E. Haney, U. vS. Atty., and Barnett H. Goldstein, Asst. U. S. 
Atty-, both of Portland, Or. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. [1] This case is hère for the second 
time. The statement of facts contained in the former opinion of this 
court sufficiently describes the pleadings. U. S. v. Jones, 242 Fed. 
609, 155 C. C. A. 299. The former writ of error brought up tlie 
question whether the court belovv was correct in entering a judgment 
on the pleadings in favor of the défendant. The question there in- 
volved was stated by Judge Hunt, speaking for this court, as f ollows : 

"The entries described in the coaiplaiiit were made umler an act of Goii- 
gress (28 Stat. 2S{), 326) and the aniotidments thereto (31 Stat. 170, 740) re- 
quiring, among other thiugs, that throe years' aetual résidence on tlie land 
'shall he established by siich évidence as is now requii-ed in liomestèad proofe 
as a prerequisite to title or patent.' Bnt tlie Land Department of the United 
States, acting under wliat is now eoneeded to hâve been a mistake of law, 
perinltted eiglit of the entrymen to make proot of résidences of from one to 
one and one-lialf years, respectively, aud to deduet tirnes of their respective 
military services from the required three-year period of résidence. This er- 
ror arose by applying to the entries iipon lands witliln tlie Siletz réservation 
the provisions of sections 2304 and 230.1, Revlsed .Statntes (Comp. St. 1916, 
§§ 4,502, 4593), and Act .Tan. 2(i, 1901, c. 180 (31 Stat. 740), which relate to 
coniinnration of homestead entries made by honorably discharged Union 
soldiers." 

The court then stated the question at issue in the case as foUovvs: 

"Inasmuch, then, as the reqnirements of the statiite under which the proofs 
wère talien and the patents issued could only hâve been properly met by proot 
of three years' actnal résidence on the land, the question arises : Is tlie United 
States precluded in this action from recovcring damages although the entry- 
mem in their final proof.s did not say that they had actually resided on their 
lands for the required jieriod of three years, yet did falsely swear that they 
had actually re.sided on the lands for certain timcs, though for less than the 
three years required ; that they were making the entries for themselves 
when in tact they were making them for the benelit of the défendant, Jones ; 
that they had made certain improvements which in fact they had not made ; 
and that they had made their entries for the purpose of actnal settlement and 
cultivation, when in fact they had not made them for those purposes?" 

The court held that the United States was not precluded from re- 
covering damages in this action for the lands conveyed in the patents 
to the entrymen therein named, notwithstanding the entrymen in 
their final proofs did not say that they had actually resided on their 
lands for the required period of three years. The court according- 
ly reversed the judgment of the trial court and upon the subséquent 
trial of the issues before a jury a verdict and judgment was entered 
in favor of the United States for the sum of $18,204.84. 

The question involved in the former writ of error is again brought 
up for review upon an objection to the introduction of any évidence 
in support of the allégations of the complaint. The objection to such 
évidence is made upon the ground that the officers of the Land De- 
partment could not hâve been deceived to the extent that any of the 
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homestead claims had sufïiciently complied with the laws of the United 
States to entitle them to final certificates and patents, and that the 
false représentations and testimony given by them upon their final 
proofs, even if strictly true, would not entitle them to patents. To 
this objection we must reply as before, that — 

"tliis contention would oliinin.'ite intentional niisrcprcsentiition and falsohood 
as to agi-ecments of alUniatiou and as to continuons résidence for tlie time 
sworn to in tlie final yiroof and as to cxdtivation of the lands embraced 
witliin the entries and occnpancy thereof for home pnrposes;" that "thèse 
several requii'enient.s eannot be looked upon as ininuiterial and irrelevant, 
because tliev are of the essence of the homestead law." U. S. v. Jones, 242 
Fed. G14, 155 C. C. A. HOi. 

[2] It is next contended that the court should hâve granted defend- 
ant's motion for a nonsuit and for a directed verdict in favor of the 
défendant, for the reason that the testimony was insufficient to sustain 
the charge of misrepresentation and fraud on the part of the défend- 
ant, Jones, with respect to the entries and proof described in the 
complaint. It is admitted that the défendant entered into a written 
agreement with tlie nine prospective entrymen mentioned in the 
complaint with res])ect to thèse lands. This agreement provided in 
substance, among other things, that Jones could give to each of the 
entrymen information which would enable the latter to locate and 
file a homestead upon 160 acres of the public lands of the United 
States situated within the state of Oregon; tliat the entryman was 
to pay Jones a com])ensation for such services and information and 
for his services to be performed in the préparation of the papers 
and affidavits necessary in making such filing, the sum of $185 ; that 
the entryman should employ Jones to build a house upon the land to 
be taken as a homestead and to pay Jones therefor the sum of $100 ; 
that Jones would clear and cultivate the land to be taken up under 
the agreement, or so much thereof as was required, and for the time 
required by the laws of the United States in order to procvire title 
thereto ; that the entryman would pay therefor the sum of $175 ; 
that Jones would accept such employment and agrée to do and per- 
form, or cause to be performed, ail the work and labor necessar}' to 
be donc and performed upon said premises in order to comply with 
the laws of the United States ; that Jones would advance to the en- 
tryman, if required, the amount of fées required at the land office in 
order to make and perfect such filing, and ail necessary expenses of 
the entryman in connection therewith, not to exceed the sum of $60; 
that the entryman agreed to repay to Jones ail sums advanced by him ; 
that Jones, after final proof had been made upon the claim, would 
at the option of the entryman procure for the entryman a loan not to 
exceed the sum of $720 to be secured by a fir.st mortgage upon the 
claim, and immediately upon the procurement of such loan ail sums 
of money still to be paid to Jones by the entryman, together with 
ail sums of money advanced by Jones to the entryman under the 
agreement, should become due and payable, and .should be paid out of 
the loan so secured. It was further provided that, if the entryman 
did not avail himself of the loan mentioned, then ail moneys ad- 
vanced to the entryman by Jones under the agreement, together with 
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ail sums of money agreed to be paid to Jones by the entryman should 
become due and payable as soon as final proof should hâve been made 
upon the claim, 

The lands in controversy, the value of which the United States is 
seeking to recover frora the défendant Jones, were formerly a part 
of the Siletz Indian réservation, in Lincoln county, in the state of 
Oregon. They were ceded to the United States by the Indians under 
an agreement dated October 31, 1892. They were opened to settle- 
ment and entry on July 25, 1895, under the homestead laws of the 
United States, by section 15 of the act of August 15, 1894 (Indian 
Appropriation Bill, 28 Stat. 286, 323, 326), and the proclamation of 
the Président of the United States dated May 16, 1896 (29 Stat. 
866). The act of August 15, 1894 provided, among other things, 
that— 

"The minerai lands shall be disposed of under the laws applicable thereto, 
and the balance of the land so ceded shall be disposed of until further pro- 
vided by law under the townsite law and under the provisions of the home- 
stead law : Provided, however, that each settler, under and in accordanee 
witn the provisions of said homestead laws shall, at the time of making bis 
original entry, pay the sum of 50 cents per acre in addition to the fées now 
required by law, and at the time of making ilnal proof shall pay the further 
sum of $1.00 per acre, linal proof to be made within live years from the date of 
entry, and three years' actual résidence on the land shall be established by 
such évidence as is now required in homestead proof, as a prerequisite to title 
or patent." 

The law relating to homestead proof hère referred to is found 
in sections 2290 and 2291 of the Revised Statutes of the United 
States (Comp. St. §§ 4531, 4532). In section 2290 it is provided 
that any person applying to enter land as a homestead shall make 
affidavit "that such application is honestly and in good faith made 
for the purpose of actual settlement and cultivation, and not for 
the benefit of any other person, * * * that he * * * does 
not apply to enter the same for the purpose of spéculation, but in 
good faith to obtain a home for himself, * * * and that he 

* * * has not directly or indirectly made, and will not make, 
any agreement or contract in any way or manner, with any person 

* * * whatsoever, by which the title which he * * * might 
acquire from the government of the United States should inure, in 
whole or in part, to the benefit of any person, except himself," and 
in section 2291 it is provided that in making final proof by the en- 
tryman he shall prove by "two crédible witnesses that he * * * 
has resided upon or cultivated the" homestead "for the term of 
three years immediately succeeding the time of filing the affidavit, 
and * * * that no part of such land has been alienated" ex- 
cept as provided in a preceding section not applicable hère. 

The act of August 15, 1894, required the homestead entryman 
to réside on the land for only three years, instead of five years, as 
then required by the gênerai homestead law. With this single ex- 
ception, the homestead entryman was required to comply with ail 
the provisions of the gênerai homestead law. Under this law the 
question upon the trial was: Did the entrymen, in their applica- 
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tion to enter the land or upon final proof, make false représentations 
in any of the particulars mentioned with intent to deceive and de- 
fraud the United States out of the title to such lands, and, if such 
false représentations were made, were they made with the knowl- 
edge and solicitation of the défendant, Jones? The first inquiry 
is : Did the défendant, Jones, make an agreement or contract with 
the entrymen, or either of them, mentioned in the complaint, in any 
way or manner whereby the title the entryman might acquire from 
the government of the United States would inure in whole or in 
part to the benefit of the défendant, Jones? 

A written agreement was made by the défendant, Jones, with each 
of the entrymen relating to this land. The agreements provided that 
Jones would give the entrymen information which would enable 
each of them to locate and file a homestead upon 160 acres of pub- 
lic lands. It does not appear from the évidence that thèse pro- 
spective entrymen were looking for homesteads, or indeed for land 
of any kind. On the contrary, Jones had employed an agent to 
look up the lands for him, and another agent was sent out to look 
up qualified entrymen to enter the lands. The agreement was to 
bind the entrymen to Jones in such a manner that, while it appear- 
ed upon its face to aid the entryman in acquiring a homestead for 
himself under the law, it was in fact an agreement in which that 
feature of the transaction might hâve a différent complexion, and 
be made subordinate to the interest of Jones in a profitable trans- 
action for himself in land or money, or possibly both. The agree- 
ment provided that, after final proof had been made by the entry- 
men, Jones, at the option of the entryman, would procure a loan, 
not to exceed the sum of $720 to be secured by a first mortgage upon 
the claims, and immediately upon the procurement of such a loan 
ail sums of money advanced by Jones should become due and pay- 
able, and should be paid out of the loan so secured. 

Thèse advances to be made by Jones were set forth in the agree- 
ment and were for: (1) Information to be furnished by Jones which 
would enable the entryman to locate and file a homestead upon 160 
acres of land and for affidavits necessary in making such filing, 
$185; (2) the building of a house upon the land by Jones, $100; 
(3) the clearing and cultivating of the land by Jones, $175 ; (4) the 
advance by Jones of the fées to make and perfect the filing, $60 — 
making a total of $520. After final proof, Jones was to procure a 
loan for each entryman for an araount not to exceed the sum of 
$720. Hère was a différence of $200 between the advances to be 
made by Jones as provided for in the agreement and the amount 
of the loan. Manifestly this written agreement required scrutiny 
and careful inquiry into the facts and circumstances under which 
it was entered into and was to be carried out. 

The défendant was a witness in his own behalf. He testified that 
he had heard about this land being taken on the Siletz, and he sent a 
Mr. Mead over to make an examination of it — to cruise it. The 
meaning of the term "cruise," as hère used, is defined by the Stand- 
ard Dictionary as ; 
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"A report of a timber surveyor showing the character and amount of tîmber 
in a stand." 

The land in controversy is timber land, and the purpose of the 
survey was therefore to ascertain its value as timber land, and not as 
agriculture land. The witness said he had in mind at that time 
to locate soldiers' widows on the land, and he had a contract pre- 
pared by a Mr. Potter, who, it appears, was a lawyer; that he went 
to see a Mr. Wells, to see if he (Wells) could secure the signatures 
of widows to thèse contracts. He went to Wells, because he was 
adjutant gênerai of the G. A. R. of the state, and as such knew ail, 
or a great many, of his comrades. After he had secured the sig- 
natures of 13 or 14 soldiers' widows, he ascertained that there were 
not very many more soldiers' widows who were eligible for claims. 
With respect to those that were secured, no houses were built on the 
claims, because it was thought it was not required; but the Interior 
Department decided that a soldier's widow had to identify herself 
with the land by some act of settlement. The resuit was ail thèse 
widows' claims were canceled by the Secretary of the Interior ; but 
the witness had already turned his attention to the ex-soldiers' claims 
in their own right, and he employed Mr. Wells to secure signatures 
to the claims of ex-soldiers, for which he paid Wells $5 each. The 
witness was asked whether thèse contracts "were prepared before 
the entrymen were secured." He answered : 

"Why, yes, they were prepai'od ; tliat was the Orst thing tliat was dono, 
was to prépare the contracts, arid those contracts in blank were {"'min to Mr. 
Wells, and he brousht them back to my office sigued. There were very few, if 
any, of those entrymen that I ever saw at tbat time. They were sisnod, not 
in my présence, or not frfim any conversation tbat 1 had with hiin or with 
them, but the signatures were secured by Mr. Widls." 

The witness testifîed that in accordance with the terms of the 
agreement he took a mortgage from each of tlie nine entrymen men- 
tioned in the complaint for $720, except in one instance, where the 
entryman gave him a quitclaim deed. He acquired title after the 
patents had been issued to four of the claims. The title to the re- 
maining five he did not get. He was not looking to the soldiers for 
the security. There was no individual security there. He did not 
expect to recover against the soldiers. Hé was looking to the land. 
He was asked if he expected the old soldiers to pay off the advances 
he had made to them. Fie answered that he hoped they v/ould. He 
was asked where he thought they were going to get the money to 
pay them off. He replied that he supposed they would sell the land, 
like most homesteaders did. 

J. h. Wells was a witness for the United States, and he testified 
that he was a member of the G. A. R. ; that he had made a filing 
for himself, and entered into the contract with défendant, Jones, 
mentioned in the complaint. He also interviewed and secured con- 
tracts with the eight others described as entrymen in the complaint. 
He was asked, concerning his own entry, if he at any time had in- 
tended to file on the land as a home. He answered, "No; not ex- 
actly." He was asked if any of the others intended to file upon the 
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land as homes. He answered, "Not exactiy, as he understood it." 
Widi respect to the Teghtmeier claim, the witness had made affidavit 
before the land office to the effect that the claimant and family made 
the homestead his continuons résidence, except what time he had 
been off for a while; that the claimant was married, and his family 
resided vvith him. He was asked if that was true. He replied, "No ; 
that it was not true." He testified that the claims were not taken 
up as homesteads ; that he proved up his own claim by commut- 
ing the same; that commutation fee was furnished by Jones. Aft- 
er he got title to the land, he sold the same to Jones for $200. He 
was asked if that was the understanding he had in the beginning — 
that he was to do that. He answered, "That was the understanding." 
There is much more testimony of this character in the record. It was 
clearly sufficient to jnstify the court in denying defendant's mo- 
tion for an instructed verdict in his favor. 

[3] The défendant contends that the trial court erred in admit- 
ting in évidence the form of contract purporting to hâve been en- 
tered into between the défendant Jones and certain widows of 
deceased soldiers, and the évidence of witnesses to the efifect that de- 
fendant had procured widows to file on lands in the Siletz réserva- 
tion without settlement. That évidence was also admitted to show 
final proof, and oral testimony of a number of ex-soldiers who had 
contracted vvith the défendant in the same manner and form as had 
the nine settlers whose claims went to patent in this case. This 
évidence was admitted as tending to show with what intent and 
purpose the défendant acted with référence to the nine claims hère 
involved, and for no other purpose, and the jury was so instructed 
by the court. The évidence was properly admitted. Jones v. U. S., 
162 Fcd. 417, 89 C. C. A. 303; Jones v. U. S., 179 Fed. 584, 103 
C. C. A. 142; Hallowell v. U. S., 253 Fed. 865, 165 C. C. A. 345. 

[4] The évidence as to the value of the timber land involved in this 
action was plainly admissible. We think the citation of authorities 
is unnecessary in support of that rule. The refusai of the court 
to give a requested instruction concerning the absence of wrongful 
intent is assigned as error. The instruction requested was fully cov- 
ered by the instructions given by the court. It is urged that the 
court erred in giving an instruction relative to the matter of interest 
as an élément in the measure of damages. The objection to the 
instructions of the court was gênerai. The exception was "to the 
refusai of the court to give the instruction reciuestcd by the défend- 
ant which were not given." In Hammond v. U. S., 246 Fed. 40, 158 
C. C. A. 266, Judge Ross, speaking for this court, said : 

"ïlu> rule is establislied by décisions aimost iuumorable that, to cntitle an 
appfllant to call in question instructions ftivon by a trial court to the jury, the 
exception or excejjtions taken thereto niust be sufticiently spécifie to direct 
llie attention of the court to the particular error or errors complained of, to 
the end that tlie court may correct the error, ghould one be found to exist, 
l)t'fore tlie retireinent of tlio jury." 

Finding no error in the record, the judgment of the District Court 
is affirmed. 

2Gô F.— 16 
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POUNDS V. UNITED STATES. 

(Circuit Court of Appéals, Seventli Circuit. March 20, 1920.) 

No. 2745. 

1. Beceivlng stolen goods «§='7 (5) — Description of property in indictment suffi- 
cient. 

An indictment charging défendant with feloniously havlng in his pos- 
session stolen property, coiisistïng of "a large quantity of Wayne knit 
hose, to wit, one case of lio.se, tlxen and there of the value of, to wit, 
tive hundied and seventy-six dollars," held sufficient in description of the 
property. 

3. Larceny <S='33(5) — Indictment for stealing property in interstate trans- 
portation sufficient, where alleging qualifled ownership of carrier. 

In an indictment for stealing property from a railroad car while In 
course of Interstate transportatlon, it is not necessary to allège ownership 
of the property, further than the qualifled ownership of the carrier. 

3. Crimiual law <§=1172(2) — Harmless error in instructions. 

In a criminal case, the giving of instructions which were erroneous in 
respect to proof of certain faets essential to conviction held not réversible 
error, where such facts were clearly shown by testimony which the jury 
must hâve believed to reacli a verdict of guilty. 

4. Receiving stolen goods "2=9(2) — Instruction as to Imowledge of défendant 

lield erroneous. 

On trial of défendant, charged with havlng possession of stolen prop- 
erty knowing that it was stolen, au instruction that, if he recelved it un- 
der circumstauces that would lead a reasonable and prudent man to be- 
lieve that it was stolen, the jury were justifled in linding that he had 
such knowledge, held erroneous. 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

Criminal prosecution by the United States against Andrew Pounds. 
Judgment of conviction, and défendant brings error. Affirmed. 

Chester H. Krum, of St. Louis, Mo., and Charles A. Karch, of 
East St. Louis, 111., for plaintiff in error. 

James G. Burnside, of Vandalia, 111., and Andrew B. Dennis, of 
Danville, 111., for the United States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge. An indictment of four counts was 
returned against plaintifï in error and eight others — the first count 
charging feloniously breaking the seal of a railroad car containing 
freight being carried Interstate; the second, feloniously entering a 
railroad car containing such freight ; the third, stealing from such rail- 
road car ; and the fourth, feloniously having in possession such prop- 
erty stolen from such railroad car. Plaintiff in error and seven other 
of the défendants were tried, convicted, and sentenced under various 
of the counts, plaintiff in error under the fourth alone; having been 
acquitted on the other three. 

[1] To reverse the judgment it is urged (1) that the indictment 
does not sufficiently describe the property nor allège its ownership; 
(2) that the court improperly charged the jury on the subject of 

^;::s3For other cases see same topiu & KEY-NUMBEU lu ail Key-Numbered Dlgests &l Indexes 



POUNDS V. UNITED STATES 243 

(265 F.) 

knowledge that the property was stolen; (3) that there was no évi- 
dence to warrant conviction. The alleged stolen property is stated in 
the fourth count as: 

"A large quantity of Wayne knit hose, to wlt, one case of hose, then and 
there of the value of, to wit, &ve hundred seveuty-slx dollars ($576.00)." 

We consider this a sufficient description of the property, particular- 
ly where, as hère, the sufficiency of the indictment was not challenged 
before verdict. 

[2] As to the ownership the count states that the défendants un- 
lawfuUy had in their possession property which to their knowledge 
had theretofore been feloniously stolen from a certain described rail- 
road car, and constituted part of an interstate shipment then in trans- 
it, and which was in the possession of the Président of the United 
States by and through the Director General of Railroads. The allé- 
gation that the possession was in the Président by and through the 
Director General of Railroads must be read in the light of the act of 
Congress under which the Président through the Director General of 
Railroads was in fact operating them, and thereby became in fact the 
carrier, in lawful possession of ail property in transit in the railroad 
cars. Under the statute creating this offense, the question of the 
ownership of property, beyond that qualified ownership which is 
manifestly the possession which the carrier has while transporting 
the property, does not arise. 

[3] It is urged there is serions error in the following charge to 
the jury: 

"Your attention is dlrected to two défendants, onc of whom is not shown to 
hâve stolen any of the property ; yet if you further believe that his brother, 
if the évidence justifies you in belleving that his brother stole the goods In 
question and they were stolen in the state of Illinois and in this district, in 
St. Clair county, that that défendant came across the river in his automo- 
bile or othervs'ise, and hère received them in this district, and transported 
them back to Missouri, and there was found in the possession of them, then in 
that case you v?ould be warranted in flnding that such défendant was equally 
guilty vyith the man who had stolen them and secreted them hère in this dis- 
trict." 

This référence is to plaintiff in error and his convicted codefend- 
ant brother, Albert. As an abstract proposition this charge is er- 
roneous, in that it tells the jury, if they beHeve that Albert stole 
the property in Illinois, and the défendant came to Illinois and took 
it to Missouri, he is equally guilty with Albert, omitting the élément 
of Andrew's knowledge that the property was stolen. 

The évidence in the record which connected Andrev^' with the crime 
was that of three men who called at his home in St. Louis, Mo. 
They testified they met Andrew there, told him Albert was under 
arrest, and asked him if there was railroad property in the house; 
that Andrew said there was, and that they searched the house and 
found in a cupboard there, and also in Albert's trunk, a very large 
amount of merchandise of différent kinds, including a considérable 
number of pairs of Wayne knit hose, which on the trial were identi- 
fied as being part of the alleged shipment stolen from the car; that. 
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on further questioning as to how the merchandise got there, An- 
drew stated to them that his brother Albert, who was working for 
the Wabash Raih-oad, woiild take the merchandise from the car 
at night in the East St. Louis freight yard and hide it in the adjacent 
weeds there, and that he (Andrew) would come over with his auto- 
mobile, take it from its hiding place, and convey it in the machine 
ta the house in Missouri in which the brothers lived, and wherein 
diese men testified the prop.erty was found. 

Just before this part of the charge complained of, the court charg- 
ed the jury that for the possession in Missouri of any goods stol- 
en from the cars in Illinois there could be no conviction in this dis- 
trict; and so it is plain that the jury must bave found that Andrew 
Pounds was in possession of the propcrty in the district. But the 
only possession by Andrew of the property in this district of which 
there was any évidence was the possession which was testified to 
by thèse three witnesses, and it thus necessarily follovvs that the jury 
must bave believed the story of thèse witnesses. And if they be- 
lieved thèse witnesses, they must bave believed that Andrew told 
them the story to which they testified, with référence to the manner 
in which the goods came to be in the house of himself and brother in 
Missouri. There is no place in the story at which a jury could bave 
drawn a line of cleavage betwecn the proof of his having had posses- 
sion of the projicrty in Illinois and the proof of Andrew's knowledge 
that it was stolen. Although Andrew did not testify, yet if he had 
testified to the same facts which thèse witnesses say he related to 
them, no reasonable nian could escape the conclusion that he knew 
the goods were stolen, nor that the jury which found him guilty of 
having possession of the goods in Illinois could hâve concluded other- 
wise than that he knew the goods were stolen. If the jury believed, 
as they must hâve believed, in order to convict, the évidence of thèse 
witnesses, they must, in the absence of any qualifying facts and cir- 
cumstances, inevitably hâve concluded, not only that Andrew was in 
possession of the goods in Illinois, but that, when he came into pos- 
session of them he knew they had been stolen. The charge was 
not directed to the nature or the quality of the évidence, and vvhile 
it omitted the élément of knowledge as being essential to the crime, 
the fact of knowledge so clearly and unmistakably appears in the 
évidence, which the jury must hâve found to be crédible in order 
to hâve returned a verdict of guilty under the fourth count, that 
we are constrained to conclude that from the entire record it ap- 
pears that the erroneous charge worked no harm to plaintifï in error. 

This conclusion is further impelled by considération of the whole 
charge, in one part of which it is stated that the fourth count charges 
possession of the goods which défendant "knew at the time had been 
stolen." In another place it is charged that the law makes it a 
crime to bave unlawfully and feloniously in possession such goods, 
"known by the possessor to bave been stolen." From thèse références, 
and that part of the charge upon the subject of knowledge next re- 
ferred to, it is not likely that the jury was misled into the belief that 
they might find this défendant guilty under the fourth count, unless 
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they found from the évidence that he knew tliat property which was 
in his possession in Illinois was stolen. 

[4] Error is also alleged as to the following part of the charge: 

"A party in posses.sioii of in'operty, eomiiis into .siu-li i)o.sso.ssioii uiider cir- 
cumstances that wouid Iciul a rcasonnblt; and pnident iiuui to bo'.ieve tliat 
sueli goods wc>re stol(>n a! Ilic tinu» lie ko rccc'ivcd thciii, wovdd justify you in 
tlie bellef that he knew tliey were «tolen." 

As an abstract pro])osition of law this is not sustainable. The 
statute creating the offense prescribes as an clément that the posses- 
sor of the projjerty "knows" it to hâve been stolen, not that he may 
hâve reason to believe it to hâve been stolen. The test of the crimi- 
nality of a défendant is not whether he has or has not acted as a 
reasonable and prudent person would act, but whether he knew that 
the property was stolen. The fact that he ac(|uired possession un- 
der circutnstances which a jury might believe would indicate to a 
reasonable and prudent man that the property was stolen would doubt- 
less be an important clément in determining whether or not a défend- 
ant did in fact hâve that knowledge. But it was not proper to charge 
the jury that this élément alone would justify the conclusion that 
such knowledge was shovvn, unless from it the jury was satisfied 
that the défendant acttially knew the property was stolen. It might 
hâve appeared to the jury that the défendant was not a reasonable or 
prudent person, or that in a given instance he acted unwisely, unrea- 
sonably, imprudently, or carelessly, but not with criminal intent. 
Under such circumstances he could not be convicted. This view is 
supported by state and fédéral authorities, some of which are Cohn 
V. People, 197 111. 482, 64 N. E. 306; State v. Goldman, 65 N. J. Eaw, 
394, 47 Atl. 641 ; Young v. Commonwealth, 4 Kv. Law Rep. 55 ; 
Kasle V. United vStates, 233 Fed. 878, 147 C. C. A. 552 (6 C. C. A.) ; 
Peterson v. United States, 213 Fed. 920, 130 C. C. A. 398 (9 C. C. A.). 

But there is the same situation as to this part of the charge as with 
that above discussed. The finding that plaintifî in error was in pos- 
session of the property in Illinois necessarily rests upon the évidence 
referred to, from which it likewise necessarily follows that he had 
knowledge that it was stolen : and, under the circumstances appearing, 
the error in this part of the charge did not work injury to plaintifî in 
error. 

What has been said of the évidence disposes of the contention 
that the record discloscs no basis for verdict or judgment against plain- 
tifî in error. 

The judgment is afifirmed. 
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NESTOR V. JOSEPH. 

In re CHICAGO SCRAP IRON CO. 

(Circuit Court of Appeals, Seventh Circuit. February 11, 1920. Kehearing 
Denied Mareh 11, 1920.) 

No. 2652. 

Bankruptcy ®=165(2) — Rétention of money from proceeds of joint enter- 
prise not preferentiai payment. 

Evidence held to sustain défendant'» contention tliat au arrangement 
by wliich he advanced money to bankrupt witli wliich to buy scrap iron, 
to be sold to a rolling mill company of wliich défendant was président, 
was a joint enterprise, the profits and losses of wliich were shared equally 
between bankrupt and défendant, and under which the rétention by de- 
fendant of proceeds of sales dld not constitute preferentiai payment of a 
debt. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by Arthur Nestor, trustée in bankruptcy of the Chicago Scrap 
Iron Company, bankrupt, against Israël Joseph. Decree for complain- 
ant, and défendant appeals. Reversed. 

Thomas J. Lawless, of Chicago, 111., for appellant. 
Herman Frank, of Chicago, 111., for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge. Appellee recovered judgment for the 
amount of an alleged préférence paid within four months of the date 
of the adjudication in bankruptcy. No question of insolvency, date 
of payment, or appellant's knowledge of the bankrupt's financial 
condition at the time of payment is in issue. Appellant contends, 
however, that he had a right to retain the money received, because it 
was the proceeds of a joint adventure of said bankrupt and appel- 
lant. 

Briefly related, the évidence showed that appellant, the président of 
the Joliet Rolling Mill Company, a corporation engaged in handling 
scrap iron, was also engaged in the same business, as was also the 
bankrupt. Appellant and the bankrupt in May, 1911, entered into 
an agreement which is described in the report of the master as fol- 
lows : 

"The évidence taken on this hearing shows that in May, 1911, the défendant 
Israël Joseph was président of Joliet Rolling Mill Company. The bankrupt 
was at the same time in the scrap iron business In Chicago. The bankrupt 
and the défendant entered Into an agreement by which the bankrupt should 
sell scrap iron to the Joliet Rolling Mill Company. The bankrupt did not 
hâve sufficient capital to buy the scrap iron, and the bankrupt and défendant 
entered into an agreement by which the défendant was to f urnish the money to 
pay for the scrap iron and share equally in the profits and losses. In pursu- 
ance of this agreement bankrupt sold to the Joliet Rolling Mill Company, 
from May to October, 1911, inclusive, a large quantity of scrap iron, on 30 tp 
60 days' time. In ail thèse sales the bankrupt drew time drafts on défendant 
at the time he shipped the scrap iron to the purchaser for the amount for 

(Ss=>For other cases see same toplc & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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which the scrap iron was sold, défendant took notes from the banknipt for 
the amount of the draft, the bankrupt discounted the drafts at the bank, and 
they were accepted by the défendant and paid at maturity. The bankrupt de- 
livered to défendant duplieate involces of the shipments to the rolling mill. 
Wheu it sold the iron, and the Joliet Rolling Mill Company paid bankrupt for 
the shipment, the bankrupt in turn paid défendant the amount advanced, and 
afterwards accounted to him for liis sliare of the profits." 

The only transactions in dispute were those covering the last nine 
carload shipments. On October 31, 1911, apparently alarmed over 
bankrupt's financial condition, appellant procured from the Joliet 
Rolling Mill Company checks for the payment for thèse shipments, 
secured bankrupt's indorsement, and cashed them. On November 4th 
creditors of the bankrupt filed their pétition in bankruptcy and an ad- 
judication followed. The master, in disposing of the issues, further 
reported : 

"In re Kessler, 74 Fed. 906 (Judgo Holt, N. Y. Dist.), is referred to by de- 
fendant's eounsel. That was a joint advonture, the purchase of certain bonds 
and stocks on joint account, although the capital was advanced by one. In 
the case at bar there was no purchase of anything as a joint purchase. It was 
the individual purchase by the bankrupt with money advanced by the défend- 
ant. The property was to be immediately sold to the Joliet Company, but 
the title to it was to reniain in the bankrupt in the intérim. After the sale to 
the Joliet Company, and after he had received the pay, the bankrupt was to 
repay the défendant, and also to remit him one-half the profit or commis.sion. 
I fait to see that there was a partnership, such as diseussed In the case re- 
ferred to, or that it was such a deal as changes the désignation as that of debt- 
or and créditer." 

The determining question is therefore one of fact ; for, if a joint 
adventure is disclosed by the testimony, appellant's right to retain the 
money cannot be successfully assailed. Bankruptcy Act 1898, § 5h 
(Comp. St. § 9589) ; Francis v. McNeal, 228 U. S. 695, 33 Sup'. Ct. 
701, 57 L. Ed. 1029, L. R. A. 1915E, 706; Mills v. Fisher & Co., 159 
Fed. 897, 87 C. C. A. 77, 16 L. R. A. (N. S.) 656; In re Kessler & 
Co. (D. C.) 174 Fed. 906. 

There is little or no conflict in the testimony. Appellee contends 
that the testimony of appellant on a prior hearing was quite différent 
from his testimony given before the master. We hâve carefuUy ex- 
amined the évidence given on both occasions, and are unable to find any 
ir.aterial discrepancy between the two statements. On his first exami- 
nation, when no question as to his right to retain this money was in- 
volved, appellant described his relations with the bankrupt as f oUows : 

"Q. And the relation between you and the Chicago Scrap Iron Company Is 
that of debtor and créditer, wasn't itV They owed you the money? A. Well, 
I don't kuow whether you might call it debtor and creditor. You might call it 
agent. They bought this stuff, and I paid for it. I was to get this money from 
the Joliet Rolling Mill Company, and they were to pay me this money. You 
understand my position. My business with them was of two kinds. I buy 
from them direct, and if I buy from them direct, why I would accept a draft 
and then pay the draft. And then agaiu I said : 'Why, now, you go and sell 
the Joliet Rolling Mill Company ten or fifteen thousand dollars worth,' and he 
would say to me, 'where is the money coming from?' and I would say, 'AU 
right, I will pay it,' and he sent his goods to the Joliet Rolling Mill Company 
and would draw on me for that amount, and I being an officer of the Joliet 
Rolling Mill Company, whenever the amount was due, would take thèse 
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clît'cks, aïKl bring tliem in to Broad, aud lie would iiulorst! and pay me the 
juoiiey I had advanced." 

On the same hearing, vvhen the relations were again gone into, he 
sa ici : 

"My transactions with the niiieago Scrap Tron Company were tvvo kimis: 
oue kind where tliey well the stutf to me, aud oiie kind where they sell to t!ic 
Jollet Rolling Mill Company and 1 pay thèse bills. Not when they niatured, 
but when tliey were sent to me, and ilie (Chicago Seraj) Iron Company, tliey 
draw on me drafts for the amount they send to the Joliet Rolling Mills Com- 
pany, and glve me a note for it. In other words, tins partioular transaction 
is on this draft hère. * * * ïhis draft was made ont on October 24th, 
and I paid it on that day, and it is marked staraped 'Paid' on October 24tli. 
Hère is the note," etc. 

On the second hearing the same witness went further into the dé- 
tails of the arrangement between himself and the bankrupt, the sub- 
stance of which is accurately set forth in that part of the master's re- 
port first quoted. There was also received in évidence the drafts, 
the bills to the Joliet Rolling Mill Company, also a statement of each 
shipment, a copy of which the bankrupt sent appellant, from which it 
appeared that appellant was charged with certain losses and credited 
with certain profits. 

Certain letters, written at a time when there was no possibility of 
litigation, strongly confirmed appellant's story. For example, as early 
as July 21, 1911, appellant wrote the bankrupt: 

"l'iease advise if you received check from the Joliet Itolling Mills ('ompany 
for yonr invoiee of .Tune 1(>, amouuting to ^'iVi'.i.UI. * * * The writer will 
probabiy be over to seo you to-morrow abont noon." 

Again, on July 31st, the bankrupt wrote: 

"Get after the .follet Rolling Mills Company to give you check for your in- 
voiee of June IGth, for .$,W.).yl ; also for your invoiee of .June 27. * * * 
"Yours very truly." 

On the same day, July 31, 1911, he wrote a second letter: 

'•Inclosed please flnd our check for !f.')3f).5l) in payment for your bill No. 

087 * * * for material shipped to Joliet Rolling Mills for our joint ac- 

roiint." 

In this last letter we find a descriptive characterization of the 
undertaking made at a time when there was no possible motive for 
describing that relation in any other than its true character. Appel- 
lee relies chiefly, if not solely, upon the exécution and delivery of 
notes by the bankrupt at the time the drafts and the invoices were 
presented to appellant ; it being claimed that the notes conclusively 
established the relation of debtor and créditer between bankrupt and 
appellant. It is significant, however, that none of thèse notes drew 
interest, that none of them were returned when appellant received the 
checks from the Joliet Rolling Mill Company, that ail of them were 
presented by appellant at the hearing, and by him explained to be 
mémorandums showing the advancement of money. That thèse notes, 
some of them large, should bave been retained by appellant long after 
the transactions evidenced by them were closed, is unusual. If, how- 
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ever, they were but mémorandums, and not évidence of indebtedness, 
as appellant asserts, their rétention by the payée therein named is 
more readily explained. 

Counsel for appellee insists tiiat this évidence or mémorandum of 
payments was unnecessary, because appellant's own books showed 
the transaction. But obviously appellant's books would not hâve 
lhe same weight or effect as the admissions of the bankrupt. Whlle 
ihe drafts drawn by the bankrupt would perhaps, when paid, be proof 
of an advancement, yet évidence aliunde would be necessary to explain 
the transaction. While the making, delivery, and acceptance oî the 
notes constitute an embarrassing fact from appellant's standpoint, it 
is. we think, overcome by the oral évidence, supported as it is by 
the various bills, statements, and letters, concerning which thcre is no 
disjnite. 

The decree is reversed, with directions to dismiss the bill. 



BLACKSTOCK v. BLACKSTOCK. 

(Circuit Court of Appoals, Eis'htli Circuit. Mardi .10, 1920.) 
No. .5417. 

1, Bankruptey 'S='421 (5) — Debt held for support of wife and childreii and not 

(lissharseable. 

Where pntitioner for voluiifar.v banliruptcy in bis scbodulo statod tbat 
a note was givcn to lii.s wlfo, and tlie contract betwoen tliem providcrt 
tiiat: tbe wife KlionUl take tlie note, execnted to otliors, in satisfaction of 
maintenauce and support court mislit award lu'r in divorce procoedin^ïs, or 
in satisfaction of claim for support of lierself and clilldren, tlie bankrupt 
cannot elaiin tliat tbe note was glvon as attorney's fces, and a judgment 
for the note was a liabllity for maintenance or support of wife or clùld, 
which Is not a discliarf;eable debt, uiider Banl<ruptcy Act, § 17, as amend- 
ed in l!l()3 (Comp. St. § !)(;01). 

2. Bankruptey <S=>.'>i — Court can vacate voluntary adjudication and dismiss 

pétition, vvlien no debt would l.e barred by disciiarge. 

Wlietlier a sok; creditor, whos(> claim woiTld not be barred by tlie dis- 
charge, can object to tbe dischai'Ke or not, it was within court's discrétion 
to vacate the adjudication of voluntary bankruptey and dismiss tbe péti- 
tion, when it appeared tbat no (b>bt was disclosed vvliich would be barred 
by a dlscb.arge. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; y\rba S. Van Valkenburgh, Judge. 

Voluntary proceedings in bankruptey by Andrew J. Blackstock. 
From a decree dismissing the jjetition, on objection by Minnie Black- 
stock, the .sole creditor, petitioner appeals. Affirmed. 

Omar E. Robinson and Halbert H. McCluer, both of Kansas City, 
Mo., for appellant. 

Brown Harris and Henry C. Smith, both of Kansas City, Mo., 
and Wm. J. Davidson, of Oklahoma City, Okl., for appellee. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
Distr-'Ct Judges. 

^=aFor other cases see same topig & KEY-NUMBER in ail Kcy-Numbered Digests & ladexea 
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MUNGER, District Judge. This case présents an appeal from an 
order dismissing a pétition in bankruptcy. The appellant, a résident 
of Jackson county, Mo., on October 19, 1917, filed a voluntary péti- 
tion asking that he be declared a bankrupt. In his schedule of debts ow- 
ing by him, he listed Minnie Blackstock as his only creditor. He set 
forth that the debt was contracted in 1904, and that it had been re- 
duced to judgment in March, 1917, in the state court for Jackson 
county, Mo. He further stated: 

"The considération of the debt originally was a promissory note given by 
the bankrupt to Minnie Blackstock, who was then his wife, preceding whicli 
note there had been a séparation between this bankrupt and Minnie Black- 
stock. There was then a divorce .suit pending' against this bankrupt, which 
suit, however, was abandoned by the said Minnie Blackstock." 

An order of adjudication and référence was made upon this pétition. 
The bankrupt then applied for a discharge in bankruptcy. Minnie 
Blackstock then filed a pétition in the case setting forth that she was 
the judgment creditor referred to in the schedules and alleging that 
the judgment was founded on a daim and settlement for alimony, 
and asked that the discharge be denied, and the bankruptcy pétition 
be dismissed. 

The issues thus made were referred by the court to the référée, 
and testimony was taken before him and reported to the court. It was 
disclosed that the bankrupt owed no other debts than the one repre- 
sented by the judgment. The judgment had been entered for the 
balance on a promissory note which had been given in 1904, at the 
same time that a written contract had been executed between the 
bankrupt and Minnie Blackstock. This contract recited that she had 
filed a peûition for divorce, alimony, and attorney's fées, and for the 
custody of the two minor children, and that in considération of $2,000 
then paid by the bankrupt to Minnie Blackstock, and the exécution of 
a promissory note by him payable to the order of Chew and Fitz- 
hugh in the suni of $500, Minnie Blackstock accepted the same in full 
satisfaction for the support, maintenance, and ahmony that might 
be awarded her by the court in the pending divorce proceedings, and 
for the support and maintenance of the minor children, if a divorce 
were decreed and their custody awarded to her. 

The contract further provided that, if the court should not decree a 
dissolution of the matrimonial bonds, the payment and acceptance of 
the money and the premises therein was accepted in full satisfaction 
by her for the support and maintenance, and for any claim that she 
might hâve against him for support and maintenance, as his wife, 
during her coverture, and for the support and maintenance of the 
minor children while under her control. The note, as executed, was 
payable to Chew and Fitzhugh, but had been indorsed and assignée 
by them to Minnie Blackstock at the time the contract was executed. 
After the exécution of thèse instruments, Andrew J. Blackstock and 
his wife did not live together, and she had the care and maintenance 
of the children, and some time before the hearing of this case the par- 
ties had been divorced. 



BLACKSTOCK V. BLACKSTOCK 251 

(265 F.) 

Upon considération of the évidence showing thèse facts, the court 
expressed the opinion that the judgment hsted by the bankrupt was 
not a provable or dischargeable debt, and that it was without jurisdic- 
tion to adjudicate Blackstock as a bankrupt, because he owed no debts, 
but, whether jurisdiction was entirely wanting or otherwise, that it 
had discrétion to dismiss the pétition as one filed for an unworthy 
and unlawful purpose, and an order of dismissal was made. 

[1] Appellant contends that the judgment against the bankrupt was 
such a debt as was dischargeable by the bankruptcy proceedings. 
The claim is not made that the court may not look back of the judg- 
ment and of the promissory note to see the nature of the liability on 
which they were founded. Neither is it claimed that, if the note had 
been given for the support of the wife and miner children, it would 
be a dischargeable debt. Even before the amendment of section 17 
of the Bankruptcy Act in 1903 (Comp. St. § 9601), there would hâve 
been little basis for such contentions. Audubon v. Shufeldt, 181 U. S. 
575, 21 Sup. Ct. 735, 45 L. Ed. 1009; Dunbar v. Dunbar, 190 U. 
S. 340, 23 Sup. Ct. 757, 47 L. Ed. 1084; Wetmore v. Markoe, 196 
U. S. 68, 25 Sup. Ct. 172, 49 L. Ed. 390, 2 Ann. Cas. 265. By sec- 
tion 17 of the Bankruptcy Act, as it was in force at the time of this 
proceeding, a discharge in bankruptcy released a bankrupt from ail 
his provable debts, wilh certain exceptions, among which were : "Lia- 
bilities for maintenance or support of wife or child." 

The appellant claims that the note was given to the payées, Chew 
and Fitzhugh, as attorney's fées. There is no évidence in the record 
to show that Chew and Fitzhugh were attorneys or that the note was 
given for any such object. The bankrupt, in the schedule to his pé- 
tition, States that the note was given by the bankrupt to his wife. The 
contract executed between them at the time of the making of this 
note provides that she take both the money then paid and the note 
then executed to Chew and Fitzhugh in satisfaction of the support 
and maintenance that the court might award her in the divorce pro- 
ceedings, and for the support of the minor children, or, if a divorce 
is not granted, then "the payment and acceptance of the said sum of 
money, and the premises herein, is accepted in fuU satisfaction" of 
any claim for her support during coverture and for the support of the 
minor children. This clearly shows that the note was for the benefit 
of her and of the minor children and was given for their support, and 
it was her property, even if she were not named as the payée, and it 
was a liability expressly excepted from discharge by the terms of 
section 17 of the Bankruptcy Act. 

[2] Whether Minnie Blackstock was entitled to make objection to 
' the discharge or not, when the fact came to the attention of the court 
that the bankrupt's pétition disclosed no debt that would be barred 
by a discharge, it was within its discrétion to vacate the adjudication 
and dismiss the pétition. In re Maples (D. C.) 105 Fed. 919 ; In re 
Yates (D. C.) 114 Fed. 365; In re Colaluca (D. C.) 133 Fed. 255; 
In re Gulick (D. C.) 190 Fed. 52; In re Shepardson (D. C.) 220 Fed. 
186. 

The dccree will be affirmed. 
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PROSSER et al. v. UNITED STATES (two cases), 

(Circuit Court of Appeals, Eiglitli Circuit. Mardi 15, 1020.) 
Nos. 5317, 5318. 

1. Criininal law <&=753(2) — Failiire to renew motion for directed verdict at 

close of évidence waives objection. 

Wliere a motion l'or dirocted verdict,, mîide liy défendant at tlie dose 
of tlic évidence for tlie prosecutîon, i.s overruled, and is not renewed at 
tlie close of the case, tlie objection in waived. 

2. Criminal law <§=419, 430(10) — Testimony of third persons compétent to 

prove oral coutract. 

Testimony of third person.s, wlio were présent and heard an oral con- 
tract mado, is not hearsay, but compétent to prove tlie eontract and its 
ternis. 

3. Indians <S=335 — Automobile transporting liquor into former Indian Terri- 

tory forfeiiable. 

Act Mardi 2, 1917, § 1 fComp. St. 1018, Comp. St. Ann. Snpp. 1019, § 
4141a), providiug for i'orfeiture of automobiles or otlier veliicles used in 
introducing or attempting to introduce Intoxicants into tlie Indian coun- 
try, or wiiere tlie introduction is prohibitcd by trcaty or fédéral .statute, 
applles to tliat part of Oklalionia which \\-as fornierly tlie Indian Terri- 
tory and within the prohibition of Act Mardi 1, 1<S05, § 8 (Comp. Ht. § 
41,36b). 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Jtidge. 

Criminal prosecution by the United States against John Prosser 
and another, and also information for forfeiture of automobiles. 
Judgment of conviction and for forfeiture, and défendants bring er- 
ror. Reversed. 

J. V. Bourland, of Ft. Smith, Ark., for plaintiffs in error. 
Emon O. Mahoney, U. S. Atty., and J. Seab Holt, Asst. U. S. Atty., 
both of Ft. Smith, Ark. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. An indictment was found against the 
two défendants. Presser and Hampton, charging a conspiracy to com- 
mit an offense against the lavvs of the United States, by carrying in- 
toxicating liquor from Missouri through Arkansas and into that 
part of Oklahoma which was formerly Indian Territory, and alleg- 
ing overt acts to accomplish the conspiracy by driving automobiles 
loaded with such liquor from Missouri into Arkansas. The défend- 
ants were convicted, and hâve prosecuted the writ of error from the 
judgment in case No. 5317. An information was also filed against 
the automobiles and liquor, which were seized by the United States 
marshal, and an order was made forfeiting the property and ordering 
it sold. The writ of error in case No. 5318 challenges the proceed- 
ings in that case. The évidence given upon the trial of the conspiracy 
charge was the only évidence submitted to the court on the hearing 
of the suit for forfeiture. 

®:»Foi otber cases see same toplc & KBY-NUMBEK in ail Key-Numbereâ Dlgests & Indexe» 
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The proofs showed that the défendants, each driving an automo- 
bile, were traveling on a road in Arkansas leading to the town o£ 
Siloam Springs, which is a few miles east of the state line between 
Arkansas and Oklahoma. A deputy sheriff of the county pursued 
them in another automobile. The défendants, just before reaching 
Siloam Springs, went westerly on a road at the north boundaries of 
the town. The deputy sheriff drove into Siloam Springs and took 
into his car another police officer, and they drove northeast and 
overtook the défendants about 2V2 miles from the town. They had 
stopped to make inquiries of the way from two boys. They knew 
that officers had been pursuing them. They were a mile and a quar- 
ter from the Oklahoma state line. The officers placed them under 
arrest, and the}^ were taken with the automobiles and the liquor to 
Siloam Springs. 

[1] In the conspiracy case but four errors are assigned. It is alleg- 
ed that the court erred in overruling the reriuest of the défendants 
for an instructed verdict in their favor. This inotion was made 
at the close of the introduction of testimony in chief on the part 
of the government, and was not renewed when ail the testimony in 
the case had been presented. The objection was therefore waived. 
Burton v. United States, 142 Fed. 57, 73 C. C. A. 243 ; Simpson v. 
United States, 184 Fed. 817, 107 C. C. A. 89. 

A second error alleged is the overruling of the défendants' ob- 
jections to the testimony of the deputy sheritï that he had arrested 
one of the défendants a few weeks before this occurrence, when he 
was transporting intoxicating liquor in an automoljile. No excep- 
tion was taken to any ruling of the court relating to this testimony. 

Another error alleged is to the réception of rebuttal évidence, 
but the record shows no objection made to its admission. 

[2] The remaining assignment of error challenges the exclusion of 
évidence offered by the défendants. The theory of the government's 
case was that the défendants, acting together, intended to transport 
the liquor into the former Indian Territory portion of Oklahoma. 
Although the défendants had not yet entered that state, reliance 
was placed on circumstances and statements that the prosecution 
claimed as indicative of such a plan. As a part of the défense, 
one of the défendants testified in some détail that the liquor was 
procured in Arkansas and was being taken to another point in that 
state. He testified to a verbal contract they had made in Tulsa, 
Okl., with a man named Sullivan, to transport the liquor between 
thèse two Arkansas points, and that this joiu-ney was in exécution 
of that contract. The défendants then attempted to show by two 
other witnesses that they were présent at Tulsa and heard this con- 
tract made, and that its terms were as the défendant had testified. 
The testimony was excluded as hearsay, on the objection of the pros- 
ecution, on the theory that only the parties making the contract 
could testify to its existence and terms. The testimony was not 
hearsay, but was direct évidence of the existence of the contract by 
one who heard it made, and whose testimony was equally admissible 
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with that of the parties to the contract. 1 Wig. on Ev. §■ 657; 4 
Chamb. on Ev. § 2595. 

[3] The exclusion of this testimony requires a reversai of the judg- 
ment in both cases, as the défendants were entitled to the considéra- 
tion of this compétent and material évidence in each case. By re- 
quests for déclarations of law the défendants in the forfeiture sought 
a construction of the Act of Congress of March 2, 1917, 39 Stat. 969, 
970 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 4141a), which 
reads as follows: 

"Provided, that automobiles or any other vehicles or conveyanees iised in 
introducing, or attempting to introdnce, intoxicanta Into the Indian country, 
or where the introduction is prohlbited by treaty or fédéral statute, wbether 
used by tlie owner tbereof or other person, shall be subject to the seizure, 
libel, and forfeiture provided in section 2140 of the Revisod Statutes of the 
United States" 

— so that it would not apply to an introduction or to an attempt to 
introduce intoxicants into the part of Oklahoma which was formerly 
the Indian Territory, unless the introduction or attempted introduc- 
tion was into the Indian country. The contrary is stated in prior 
décisions of this court as far as the introduction of liquors is con- 

cerned. Ford v. United States, 260 Fed. 657, C. C. A. ; 

Commercial Investment Trust Co. v. United States, 261 Fed. 330, 
C. C. A. . 

The act of March 2, 1917, quoted above, couples together and 
equally penalizes the introducing or attempting to introduce intox- 
icants, where the introduction is prohibited by fédéral statute, and 
a fédéral statute (section 8 of the Act of Congress of March 1, 
1895, 28 Stat. 693, Comp. Stats., § 4136b) provides punishment for 
any one "who shall carry, or in any manner hâve carried into said 
[Indian] territory any such liquors." No error was committed by 
the refusai of the requested déclarations of law. 

Because of the error in the exclusion of évidence, the cases are each 
reversed and remanded. 



CENTRAL BLDG. CO. v. ALMA DEVELOPMENT CO., Limited. 

(Circuit Court of Appeals, Sixth Circuit. May 11, 1920.) 

No. 3368. 

Acknowledgment <2==>39 — Mechanic's lien based on unautlienticated foreign af- 
fldavit invalid. 

The provision of Comp. Laws Mich. 1915, § 12502, that "in cases where 
by law the affldavit of any person residing in another state * * * is 
required, or may be received in judieial proceedings in this state to en- 
title the same to be read, it must be authentieated." if talcen before a 
notary public in another state, by the certifieate of the clerk of a court of 
record in the county where taken, under the seal of said court, to the 
signature of such notary, and that he was such notary public, held to 
apply, not only to affidavits to be read in judieial proceedings, but to 
ail others required by law, including the statement of demand to inltiate 

ÊzaFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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a mechanic's lien, which is required to be verifled by affidavit, and a 
claimed lien, based on an aASdavit not so authenticated, held invalid and 
not enforceable. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit by the Central Building Company against the Aima Develop- 
ment Company, Limited. Decree for défendant, and complainant 
appeals. Affirmed. 

Charles M. Owen, of Grand Rapids, Mich., for appellant. 
Kelly S. Searl, of St. Johns, Mich., for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. This is an appeal from the judgment 
of the District Court dismissing a bill of complaint for the foreclo- 
sure of a mechanic's lien on property situate in the state of Michigan. 
The affidavit to the statement of demand purports to hâve been ver- 
ified by the oath of Bradford A. Gibson, a résident of Worcester, 
Mass., and président of the Central Building Company of that place, 
and the jurât thereto is subscribed as follows: 

"William 0. Melish, Notary Public, Worcester County, Mass. My commis- 
sion expires July 12, 1923." 

The District Court sustained the motion to dismiss, for the reason 
that there was not attached to the statement of demand a certificate 
of a clerk of a court of record of Worcester county, Mass., authen- 
ticating the signature of the person signing the same as notary pub- 
lic, and that such person was at the date of the affidavit a notary pub- 
lic in and for that county and state. 

The Michigan mechanic's lien statute (Comp. Laws Mich. 1915, § 
14800) requires that the statement of demand be "verified by affi- 
davit." The Suprême Court of Michigan has held that the mechanic's 
lien law is in dérogation of the common law, and therefore must be 
strictly construed, at least to the point where the lien attaches. Wildey 
V. Gillett, 171 Mich. I.î3, 136 N. W. 1116; Sterner v. Haas, 108 Mich. 
488, 66 N. W. 34S; Wagar v. Briscoe, 38 Mich. 587; Hall v. Erkfitz, 
125 Mich. 332, 84 N. W. 310. Failure to verify the statement of 
demand is fatal to the validity of the lien. Lindsay v. Huth, 74 Mich. 
712, 42 N. W. 358. 

Section 12502, Comp. Laws Mich. 1915, provides that — 

"In cases where by law the affidavit of any person residing in another state 
of the United States, or In any foreign country, is required, or may be re- 
ceived in judidal proceedings in this state, to entitle the same to be read, it 
muet be authenticated as follows : ♦ * ♦ If such affidavit be taken in any 
other of the United States * * * it may be taken * * » before any 
notary public • * * authorized by the laws of such state to admlnister 
oaths therein. The signature of such notary public ♦ • • and the fact 
that at the time of the taking of such affidavit the person before whom the 
same was taken was such notary public * ♦ * shall be certified by the 
clerk of any court of record in the county where such affidavit shall be taken, 
under the seal of said court." 
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The pivotai question is whether, as appellant contends, this require- 
nient of authentication is confined to such affidavits as are to be "re- 
ceived in judicial proceedings," or whether it extends to ail cases 
where by law such affidavit "is required." We think the latter the 
natural and correct construction. If so, it is not important that the 
requirement of authentication is not found in the mechanic's lien law 
itself. 

While punctuation is not of controlling importance, yet if the 
statute was intended to be limited to judicial proceedings it would 
hâve been more natural to omit the comma after "required." This 
interprétation is reinforced by the inhérent improbability that the Lég- 
islature intended to limit the provisions of the statute to judicial pro- 
ceedings, in which the officiai character and signature of the notary 
would always be open to direct proof, rather than to make it applica- 
ble also to the large and important class of cases in which the validity 
of a lien or of a notice dépends upon proper vérification as entitling it 
to b.e read, as in the case of mechanic's lien proceedings and chattel 
mortgages (People v. Burns, 161 Mich. 169, 125 N. W.^40, 137 Am. 
St. Rep. 466), and the efïectiveness of the vérification dépends solely 
on the fact of notarial authority and signature of an officer outside 
the State, with respect to which the citizens of this state hâve no im- 
médiate means of knowledge ; and an affidavit of demand in mechanic's 
lien proceedings is not amendable. Lacy v. Power & Heat Co., 157 
Mich. 544, 122 N. W. 112, 133 Am. St. Rep. 360. The Législature 
could not, we think, hâve contemplated that the fact of such notice 
should be left to stand or fall by proof outside the record that the 
alleged notary had or had not such officiai character, or that the sig- 
nature was or was not bis, as the case might prove. 

The words "to entitle the same to be read" do not, in our opinion, 
militate against the construction of the statute above announced. As 
said in Berkery v. Circuit Judge, 82 Mich. 160, 167, 168, 46 N. W. 
436, 438, in answering an objection that the statute did not apply to 
an affidavit necessary to enahie the entry by the clerk in the circuit 
court of a judgment based upon a transcript of judgment rendered 
by a justice of the peace : 

"The derk miist i'f>ad the affidavit to know whether it coniplies with the 
.■«tatute, and so to détermine whether he should file it, and enter judgment 
upon it." 

The requirement of an affidavit présupposes that it is intended to 
be read. That is bound to be so where an affidavit is required by stat- 
ute for purposes of notice and évidence of fact. Indeed, an affida- 
vit of the character in question hère should be read by the register of 
deeds before recording to détermine whether it meets statutory re- 
quireraents, and so is entitled to record. 

Our interprétation of the statute accords with what we understand 
to be the construction generally accepted by the bench and bar of 
Michigan, and such interprétation should not be lightly ignored. While 
the Suprême Court of Michigan bas not had occasion to consider the 
précise question before us, its décisions, cited below, are in no v^rise 
in confîict with our construction. Berkery v. Circuit Judge, supra; 
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Metcalfe v. Carr, 133 Mich. 123, 94 N. W. 734. The décisions in 
Other jurisdictions upon statutes there involved are not specially help- 
ful. True, the Berkery Case related solely to a judicial proceeding, 
and it was there held that the section hère in cpiestion appHed thereto; 
but there was no occasion to consider, and the court did not consider, 
its applicabihty to other than judicial proceedings. Neither section 
2497, section 12494, nor section 11757, in our judgment sustains the 
vérification in question. 

It follows that the affidavit of demand in the case at bar was not 
authenticated as required by statute, and therefore was not entitled 
to record, and the court was thus without jurisdiction to enforce the 
same. 

The judgment of the District Court is affirmed. 



RAY V. UNITED STATES. 

(Cirouil: Court of Appeals, Sixth Circuit. April n, 1020.) 
No. :î341. 

1. Criminal law <Srsl044— Sufficiency of évidence not reviewable in absence of 

motion for directed verdict. 

Tiie question of tlie sntficlency of the evidrnee to sustain tlie verdict in 
a «■iminal case is not présentée! for review liy the appeUate court, in the 
ahspnce of a motion for directed verdict, but niay l)e considered i>y the 
court, where it clearly appears that error has intervened to tlie préjudice 
of défendant. 

2. Criminal law <S=>777'/2, 780(3)— Instructions as to receiving testimony of ac- 

complice and reviewing évidence, held sufRcient. 

Instructions in a criminal case respecting considération to he s'ven 1)y 
tlie jury to the testimony of an accomplice, and also respecting statements 
by thp judge reviewiiig the évidence, held sufflcient. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States against Willie Ray. Judg- 
ment of conviction, and défendant brings error. Affirmed. 

A. B. Galloway, of Memphis, Tenu., for plaintiiîf in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. Plaintiff in error, Willie Ray, was 
jointly indicted with Allen McNamara, Percy Martin, and William 
Jennings upon an indictment containing two counts ; the first count 
charging the unlawful and felonious breaking of a seal of a railroad 
car containing an interstate shipment of freight, and the second count 
charging the stealing and carrying away of 99 cases of whisky, which 
was moving in interstate commerce from Louisville, Ky., to Monroe, 
La. An order of noUe prosequi was entered as to William Jennings 
and Percy Martin. Upon the trial of Ray and McNamara the court 
directed the jury to.return a verdict of not guilty as to défendant 

^s>FoT other cases bm same toplc & KEY-NUMBKR in ail Key-Numbered Digests & Indeze!> 
26.'> F.— 17 
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McNamara. Ray was f ound guilty as charged in the îndîctment, and 
sentenced to imprisonment for a period of five years, and assessed 
a fine of $1,000 and costs. There was no motion by the défendant 
for a directed verdict, either at the conclusion of the évidence offered 
by the government or at the conclusion of ail the proof . 

[1] Counsel for plaintifï in error insists that there is no substan- 
tial évidence to sustain this verdict of guilty. That question is not pre- 
sented by the record in this case. Wear v. Impérial Window Glass 
Co., 224 Fed. 60, 139 C. C. A. 622 ; City of Lincoln v. Sun Vapor 
Street Light Co., 59 Fed. 756, 8 C. C. A. 253. However, in a criminal 
case, where it clearly appears that error has intervened to the préju- 
dice of the défendant, a reviewing court may correct that error, al- 
though the question may not hâve been raised in a formai or proper 
manner. Wiborg v. United States, 163 U. S. 632, 16 Sup. Ct. 1127, 
1197, 41 L. Ed. 289; Crawford v. United States, 212 U. S. 183, 29 
Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392. 

The credibility of witnesses, however, is always a matter for the 
détermination of the jury. In this case, if the jur}- believed the évi- 
dence of Jennings, the accomplice of Ray, as it evidently did, it could 
hâve arrived at no other conclusion than the conclusion declared in 
its verdict of guilty. But, aside from the évidence of Jennings, there 
is other évidence in this record that would require the cause to be sub- 
mitted to the jury, and that would sustain this verdict. 

[2] In view, however, of the testimony of Jennings to material facts 
not within the knowledge of other witnesses, the daim of counsel 
for plaintifï in error that the court erred in not cautioning the jury 
against placing too much reliance upon the testimony of an accom- 
plice becomes a very important question in the détermination of this 
case. In référence to this question the trial court charged : 

"The faet that he is an accomplice should lead the jury to look at the story 
in the light of ail the other évidence, and welgh it in the light of ail the other 
évidence, and vsreigh it in the light of the fact that he places himself there as 
one of the perpetrators of the crime." 

And again the court said : 

"Yoii should examine his testimony in the Ught of ail the other testimony 
that is before you, mîndful of the fact that he was of the party, and give it 
such weight as you believe it is reasonably entitled to. Is there any évidence 
that you do believe that corroborâtes what he said in that particular?" 

This, we think, is sufïicient caution to the jury in référence to the 
considération it should give to the testimony of an accomplice in crime. 
Caminetti v. United States, 242 U. S. 470, 495, 2>7 Sup. Ct 192, 61 
L. Ed. 442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 1168. 

At the close of the gênerai charge, counsel for plaintifï in error re- 
quested the court to give the f oUowing spécial request : 

"I want to ask your hpnor to further charge the jury that they cannot con- 
vict the défendant on tne uncorroborated testimony of his accomplice, Jen- 
nings." 

It is not now seriously contended that this charge should bave 
been given, and, if such contention were made, it would be fuUy an- 
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swered by the opinion of the Suprême Court in the case of Caminetti 
V. United States, supra. 

It is also insisted upon behalf of plaintiff in error that the court in 
its charge gave too much prominence to the évidence offered by the 
government, and that its charge was largely argumentative. The 
court, not only had the légal right, but it was its duty to review the 
évidence, provided it informed the jury that it was the trier of the 
fact, and that the jury must dépend upon its own recollection as to 
the évidence. In this connection the court said : 

"Wherever I made an attompt to recite what a witnes.s said, I was oiily 
givlng you my recoUection of it, and in so far as niy recollection of what was 
said doesn't accord with your own, you niust act upon your o>vn recollection 
of it, and not upon the court's, as I only attenipted to recite the substajice of 
the testimony, with a view of presenting a concrète case for your décision. You 
must remember the évidence, and pass upon it as you remeniber it." 

It is therefore évident that the court did not err in its charge in 
this respect. Lovejoy v. United States, 128 U. S. 171, 9 Sup. Ct. 
57, 32 L. Ed. 389; Young v. Corrigan, 210 Fed. 442, 127 C. C. A. 
174. 

The other assignments of error are not discussed in the brief of 
counsel for plaintiff in error; but, upon an inspection of the whole 
record, we are of the opinion that no error intervened in the trial of 
this cause prejudicial to the rights of the plaintiff in error. 

The judgment is affirmed. 



BERMAN V. UNITED STATES. 

(Circuit Court of Appcals, Seventh Circuit. March 20, 1920.) 

No. 2730. 

Intoxicating liquors <S=238(20) — Evidence not sufficient to establish offense 
of interstaie transportation. 

Conviction of défendant for violation of the Reed Amendnient (Act 
March 3, 1917, § 5 [Comp. St. 1918, Coinp. St. Ann. Supp. 1919, § 8739a]) 
by causing liquor to bc transported iuto a pi'ohibition state, heM not sus- 
tained b,y évidence whicli failod to ,show that défendant',? agent, wlio 
was transporting the lirjuor, had reaclied the state line when liis vehicle 
w.as seized by ollicers w'ho themselves took it the romainder of the way. 

In Error to the District Court of the United States for the District 
of Indiana. 

Criminal prosecution by the United States against Louis G. Ber- 
man. Judgment of conviction, and défendant brings error. Reversed 
and remanded. 

Frédéric Burnham, of Chicago, 111., for plaintiff in error. 
L,. Ert Slack, of Indianapolis, Ind., for the United States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge. Plaintiff in error Berman and three 
others were indicted under section 5 of the Act of Congress of March 

^=3For otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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3, 1917, commonly known as the Reed Amendment, on two counts — 
the first charging thetn with causing whisky to be transported from 
Illinois into Indiana, the laws of the latter state then prohibiting the 
manufacture and sale in that state of intoxicating liquors; and the 
second charging the défendants with conspiracy to commit an offense 
against the United States by causing the whisky to be so transported, 
setting forth certain overt acts. Berman alone was tried, his code- 
fendants having pleaded guilty, testifying on the trial as government 
witnesses. Berman was convicted on the first count and acquitted 
on the second. Judgment and sentence followed. 

There was évidence tending to show that at his wholesale liquor 
store in South Chicago, 111., Berman solicited one Zaleski to carry in 
his (Zaleski's) automobile some kegs of whisky from the store to a 
party at East Chicago, Ind., and that accordingly Zaleski loaded the 
kegs of whisky at the store and started toward East Chicago, but 
while on the road was arrested and taken to the Hammond, Ind., po- 
lice station where some of the kegs were unloaded, and under direc- 
tion of the officers the rest was carried to East Chicago. Berman 
denied any intent of sending the whisky into Indiana, claiming it was 
intended for and directed to be sent to one of his customers at West 
Hammond, 111. There was more or less of corroboration on both 
sides, and to say the least, the évidence was irreconcilably confîicting. 

However, in the state of the record, of the several questions pre- 
sented we need consider but one, viz. does the record disclose that the 
actual transporting of the whisky into Indiana was caused by Berman? 
The entire proof on this subject is afforded by the testimony of Za- 
leski, who after testifying that Berman told him to take the whisky 
to East Chicago, and that he loaded it at Berman's store and started 
with it, said: 

"Then I at once go with it to talce that whisky to En.st Chicago. Policeman 
arrested me on the South Chicago and Hammond boulevard. The policeman 
took me over to Hammond to the police station. Some of them got in my 
automobile and went with me to the Hammond police station ; they took three 
of the kegs of whisky ont in the police station and the policemen .stayed with 
me and go to East Chicago." 

If through misventure the whisky had never got beyond the 
Indiana state line, the crime of causing the whisky to be transported 
into Indiana, as alleged in the first count, would not hâve been com- 
mitted, notwithstanding that when the transportation began at Ber- 
man's store it was his intent that it be transported into Indiana. If 
before reaching the Indiana line a cyclone had struck the kegs and car- 
ried them into that state, the transportation into Indiana would not 
hâve been by Berman. Nor would it bave been so, had a highway- 
man seized and carried them there. The resuit would not be dif- 
férent if before the Indiana line was reached the transporting agent 
was taken into custody by officers of the law, under whose entire 
direction and control the whisky was actually taken into Indiana. In 
such event conviction upon the first count could not stand. 

East Chicago, Ind., is about 8 miles east of South Chicago, 111., 
and between them lie the contiguous municipalities of West Ham- 
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mond, 111., and Hammond, Ind., separated only by the imaginary north- 
erly and southerly state line. From Zaleski's testimony that, as he 
was driving- east on the boulevard Connecting South Chicago and 
Hammond, he was arrested, and "the police took me over to Ham- 
mond to the jîolice station," it may well be the fact that he had not 
reached Hammond when he was arrested. K he had not then reached 
Hammond, he was not in Indiana. 

The government does not dispute that the above indicated resuit 
would follow the location of the arrest in Illinois, and its only conten- 
tion on this subject is that, as Zaleski testified it was a policeman 
who arrested him and took him to the Hammond police station, the 
arrest must hâve been made in Indiana, since a Hammond policeman 
would bave had no authority to hâve made the arrest in Illinois, and 
it will not be presumed that the Hammond policeman made an illégal 
arrest. This is at best an inference v;hich of itself does not constitute 
proof of an essential élément of this statutory crime. Besides, the 
record discloses that Zalesl-ri was a foreigner, far from adept in the 
ure of Eng'^sh, and it cannot be presumed as a fact that he cm- 
.ployed Ihe word "policeman" in its technical sensé. It is quite likeJy 
that any person who under authority, real or assumed, would arrest 
him and take him to a police station, would be by him regarded as a 
policeman, notwithstanding he might bave been a fédéral revenue of- 
ficer or even a ])rivate citizen. Zaleski lived at Indiana Harbor, Ind., 
which is east of East Chicago, and it does not appear that he knew 
the persons who arrested him. 

If Zaleski had testified he did not know on which side of the 
State line the arrest was made, and the fact was not otherwise shown, 
the proof would be wanting to show this élément of the crime neces- 
sary to sustain conviction on count one. The most that can hère be 
said is that the record fails to disclose whether the arrest was made in 
Illinois or in Indiana, and in such circumstances we are constrained 
to hold that it does not shuw that the transportation of the whisky 
into Indiana was caused by Berman. 

The judgment is reversed, and the cause remanded for a new trial. 



UNITED STATES v. HAKKIS. 

(Circuit Court of AppeiiLs, EijrUfli Circiiil. Mardi 17, 1920. Rehearing Denled 

June 10, l'.)2().) 

No. 5422. 

Indians <§='lô(3) — Devisee of Osage allottee's liomcstead cannot convey with- 
oiit certiflcate of competency. 

Under Aet Jurie 28, lîXXi, § 2, par. 4, provldiiig, relative to the lands of 
O.sage Indians, tliat tlie liome.stead sliall be inaliénable and nontaxabk; 
until "otlierwi.se provided by act of Congress,"' and paragraph 7, authorlz- 
ing the Sccretary of the Interior to issue certificates of eompetency au- 
thoi'lzing the sale of lands other than the honie.stead, a devisee of an al- 
lottee's homestead cannot convey it without a certilicate of competency, 
notvs'ithstanding Act April 18, 1912, § 8, authorizing any adult member of 
the tribe to dispose of property by will. 

<S=»For other cases see Bame topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Oklahoma; Joseph W. Woodrough, Judge. 

Suit by the United States against P. H. Harris. From a judgment 
dismissing the suit, the United States appeals. Reversed. 

Frank E. Ransdell, Asst. U. S. Atty., of Oklahoma City, Okl. (John 
A. Fain, U. S. Atty., of Lawton, Okl., on the brief), for the United 
States. 

Elmer E. Grinstead, of Pawhuska, Okl. (Eugène F. Scott, of Paw- 
huska, Okl., on the brief), for appellee. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

LEWIS, District Judge. Husband and wife were Osage Indians, 
and selected and received their allotments of tribal land under the Act 
of June 28, 1906 (34 Stat. 539). She died testate on January 5, 1916. 
Her will was valid under the permissive Act of April 18, 1912 (37 
Stat. 86), and lie took her homestead sélection as her devisee; which 
he afterward attempted to convey by deed, now appearing of public 
record, to appellee. This suit was brought to cancel that deed as a 
cloud on the title of the devisee. In addition to the f oregoing f acts, the 
complaint alleged that neither of the Indians ever applied for or re- 
ceived the certificate of competency that may be issued under the Act 
of June 28. A motion to dismiss the suit was sustained. 

The restrictions against aliénation found in Pars. 4 and 7 of Sec. 2 
of that Act (June 28) were considered and construed by this court in 
Aaron v. United States, 204 Fed. 943, 123 C. C. A. 265, and it was 
held that an heir to the homestead who had not received the certificate 
of competency was without capacity to make conveyance. But it is 
now contended that Sec. 8 of the Act of April 18 removed ail restric- 
tions against the homestead after the death of the testate allottee. It 
reads : 

"That any adult member of the Osage Tribe of Indians not mentally Incom- 
pétent may dispose of any or ail of his estate, roal, personal, or mixed, in- 
cluding trust funds, from which restrictions as to aliénation hâve not been re- 
moved, by will, in accordance with the laws of the State of Oklahoma." 

Specifically, it is argued that this section was intended to supply 
the législation contemplated by the clause "until otherwise provided 
by Act of Congress," found in the fourth paragraph of section 2 of 
the earlier Act ; and that thus thç inalienability of the homestead, there 
declared, has been removed. The language used makes the meaning 
of the section very clear. Its one purpose was to enable any adult 
Indian of the Osage Tribe, mentally compétent, to make a will dis- 
posing of ail of his estate. No purpose to remove the restrictions 
against aliénation imposed by the Act of June 28, appears, except in 
so far as that purpose is embodied in disposition by will. 

The reasons for removing the restriction against disposai by will 
and retaining it against disposai by deed, are plain and twof old in pur- 
pose. By will, the testator retains title, possession and enjoyment until 
death; while continued restriction against disposai by contract pro- 
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tects the Indian from the chances of being overreached. In that as- 
pect Sec. 8 is a logical séquence of the législative assumption in Par. 
7 of Sec. 2 of the earlier Act, to-wit, that every Osage Indian is in- 
capable of transacting his own business and caring for bis own indi- 
vidual affairs. And this leads to the conclusion that in the enactment 
of Sec. 8 there was no intention of exercising the power specifically 
noted in the clause quoted from Par. 4, supra, but the intention was 
only to modify the requirement in Par. 7, and relieve the Indian from 
the necessity of obtaining a certificate of competency when disposition 
is made by will. Besides, Sec. 6 of the later Act overrides the con- 
tention and argument by expressly removing the restriction against 
aliénation by heirs who hold certificates of competency, which by 
necessary implication retains it as to heirs who do not hold the certifi- 
cate; and inasmuch as there can be no occasion for différence in the 
protection of heir and devisee, the latter also cannot make disposai 
by contract until certificate issues to him. 
Reversed. 



BISHOP V. DBLANO et al. 

(Circuit Court of Appeals, Seventli Circuit. March 30, 1620.) 

No. 2678. 

Commerce <S=>37(5) — Railroad employé held not engaged in "Interstate com- 
merce" when in.iured. 

A member of a train crew, wliose run was from a point in another 
State to Cliicago and return but whicli liad 8 liours oflC duty in Chicago and 
returned with a différent train, wlio was killed during such 8-liour period 
while sleeping in ttie caboose, whicli was being transferred from one point 
to anotlier in tlie Chicago yards, held not employed at the time in "inter- 
state commerce," within the meaning of Bmployers' Liability Act April 22, 
1908, § 1 (Comp. St. § 8657). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

In Error to the District Court of the United States for Eastern 
Division of the Northern District of Illinois. 

Action by James F. Bishop, administrator of the estate of Orville 
Bordner, deCeased, against Frederick A. Delano, William K. Bixby, 
and Edward B. Pryor, receivers of the Wabash Railroad Company. 
Judgment for défendants, and plaintiff brings error. Affirmed. 

See, also, 234 Fed. 9, 148 C. C. A. 25. 

James D. Power, of Chicago, 111., for plaintiff in error. 
William S. Hay, of Chicago, 111., for défendants in error, 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

BAKER, Circuit Judge. At the first trial in the District Court, 
plaintiff in error had a verdict and judgment in his favor. On writ 
of error this court reversed the judgment and ordered a new trial. 
Pryor v. Bishop, 234 Fed. 9, 148 C. C. A. 25. 

At the second trial the évidence consisted of the transcript of the 

^ssFoi other cases see same topic & KET-NUMBER in ail Key-Numbered Digeste & Indexée 
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sténographie report of the testimony given at the first trial. Judgment 
on a directed verdict for défendant is now attacked on a second writ. 

In connection with tlie first writ a bill of exceptions was presented, 
which consisted of a condensed statement of the évidence. The facts 
in that bill are fully stated in our former opinion. With the présent 
writ appears a new bill of exceptions which contains a somewhat 
fuller récital of the testimony. The différence, which is urged as 
material, is that Myers, conductor of the crew of which Bordner was 
a member, is now shown to hâve testified that the crew's "run was 
from Montpelier to Chicago and return," and it is sought from this 
to hâve us hold that Bordner was engaged in Interstate commerce 
while he was asleep in thé caboose which was being transferred from 
one point to another in the Chicago yards. But other parts of 
Myers's testimony agrées with ail the rest that the "run from Mont- 
pelier to Chicago and return" was not an unbroken period of serv- 
ice ; that the crew operated one f reight train from Montpelier into 
Chicago, and an entirely différent train on the return part of the 
run; and that the members of the crew were entitled to hâve and in 
fact always did hâve a period between the separate parts of the round 
trip of at least eight hours' rest, during which they were the masters 
of their own time and actions. 

Though the défendant knew that Bordner, if he chose, might 
stay in the caboose during his free period, bis doing so was not a 
requirement of his service. We see no larger ground of liability than 
if the défendant had permitted Bordner during his time of nonservice 
to sleep in a station building, and he had there been killed through 
the négligence of defendant's servants. 

Plaintiff in error calls our attention particularly to Erie Rld. Co. 
v. Winfield, 244 U. S. 170, 37 Sup. Ct. 556, 61 L. Ed. 1057, y\nn. Cas. 
1918B, 662, and Philadelphia, B. & W. Rld. Co. v. Smith, 250 U. S. 
101, 39 Sup. Ct. 396, 63 L. Ed. 869, decided since we gave our former 
opinion ; but we fmd in them nothing to militate against our décision. 

Indeed, even if Bordner, having been discharged from his Interstate 
run between Montpelier and Chicago, had been engaged in moving the 
caboose from one point to another in the Chicago yards, so that the 
caboose might the foUowing day be attached to an outgoing interstate 
train on which he was expecting to be called into service, he would 
not hâve been engaged in interstate service. Chicago, B. & O. Rld. 
Co. V. Harrington, 241 U. S. 177, 36 Sup. Ct. 517, 60 I.. Ed. 941, 
also decided since our former décision. 

The judgment is affirmed. 
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PAYNE V. UNITED STATES. 

(Circuit Court of Appcals, Eighth Circuit. Marcli 27, 1020.) 

Xo. 030!). 

Intoxicating liquors ©^ISS — Carrying liquors across state Une at coinmand of 
officer not interstate offense. 

Where dcfciidiuit, driving an automobile trucli, was stopped at the eri- 
trancfi to un interstate bridge by an otticer of the other state there sta- 
tloned, wtio mounted the tniek and couimanded défendant to drive across 
the l)ridKe and to the police station, wliere liquor was found eoneealed 
in the truck, défendant lield uot subject to conviction for interstate trans- 
portation of the liciuor, uuder lieed Amendment, § 5 (Comp. St. 1918. 
Comp. St. Ann. Supp. lOli», § 8730a). 

In Error to the District Court of the United States for the District 
of Nebraska ; J. W. Woodrough, Judge. 

Criminal prosecution by the United States against Ike Payne. 
Judgment of conviction, and défendant brings error. Reversed. 

William E. Lovely, of Omaha, Xeb., for plaintiff in error. 
T. S. Allen, U. S. Atty., of Lincoln, Neb. (F. A. Peterson, Asst. 
U. S. Atty., of Omaha, Neb., on the brief), for the United States. 

Pefore SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

MUNGER, District Judge. Ike Payne was found guilty of trans- 
porting intoxicating liquor from lowa into Nebraska, under the Act 
of Congress apjjroved March 3, 1917, 39 Stat. 1069, commonly known 
as the Reed Amendment (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§§ 8739a, 10387a- 10387c). Ile has prosecuted this error proceed- 
ing from the judgment imposed. 

The évidence shovi's that there is a highway from the city of Coun- 
cil Bluffs, lowa, to the city of Omaha, Neb., and this highway crosses 
the Missouri river upon a bridge. There is a toll house near the 
east end of the bridge and another at the west end. Payne, about noon 
on October 8, 1918, drove an automobile truck upon the bridge from 
the east, and stopped at the east toll house, in lowa, and paid his toll. 
A police officer of Omaha, who was also a spécial officer of the United 
States, was stationed at this toll house. He knew Payne, and Payne 
knew him. When Payne paid his toll, the officer asked Payne to drive 
on a little further, so that he could look under the seat and examine 
the truck for licjuor. Ile also asked him if he had quit hauling whisky, 
and Payne said he had. On examination of the truck, the floor of 
it seemed to the officer to be too high in its position, and he told Payne 
that there was something wrong or funny about the truck. Payne 
said there was nothing wrong about it. Thereupon the officer says 
he said to Payne, "I will ride across with you and we will show it to 
Chief Briggs," that he "wanted to show the truck to Chief Briggs," 
and that he told him, "I will ride across with you, and we will go down 
and let Briggs see the truck." The officer at once entered the truck, 

^;s»For other cases see same topic & KEY-NUMBER iu ail Key-Numbereil Digests & Indexes 



266 265 FEDERAL EEPORTER 

and Payne drove it across the state line and to police headquarters 
at Omaha. It was then found that there was a false bottom in the 
truck and that there was a large amount of whisky concealed between 
the floors. 

A request of the défendant that a verdict should be directed in his 
favor was overruled, and is assigned as errer. No transportation 
in interstate commerce is shown, except as it occurred after the 
ofScer stopped the truck. There is no substantial évidence that 
the transportation across the state line and in Nebraska was volun- 
tary on the part of Payne. The officer had taken charge of his move- 
ments at the toll house, when he commanded Payne to drive on a 
little and then stop, so that he might search the vehicle for liquor. 
His assertion, after examining the truck, that there was something 
wrong with it, and that he would ride across with Payne, and that it 
would be shown to Chief Briggs at Omaha, was a continuance of 
assumed authority over the movements of the truck and its driver. 
Payne was not given an opportunity to retum along the way he had 
come, nor any choice other than obédience to the efficer's command 
to drive into Omaha. Under thèse circumstances, there was no 
voluntary and unlawful transportation of the liquor by Payne across 
the state boundary line into Nebraska, and it was erroneous to re- 
fuse the instruction requested. 

The judgment will be reversed, and a new trial ordered. 



GALVBSTON, H. £ H. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Ciicnit. April 24, 1920. Rebearlng Denied 

June 11, 1920.) 

No. 3467, 

Bailroads ®=254{6) — Evidence excusiiig violation of fédéral statute Irrele- 
vant. 

In an action for penaltles for movlng cuts of cars without having the 
air brakes coupled and under control of the engine, as requlred by Safety 
Appllance Act March 2, 1903, c. 976 (Comp. St. §§ 8613-8615), where un- 
der the undisputed facts the movements were train movements covered 
by the act, defendant's rules showing that It interpreted them as switch- 
ing movements, and évidence that in the opinion of witnesses it was saf- 
er to hâve air brakes uncoupled, and that to comply with the law would 
occasion great inconvenience and delay, was irrelevant and immaterial. 

In Error to the District Court of the United States for the South- 
ern District of Texas ; J. C. Hutcheson, Jr., Judge. 

Action by the United States against the Galveston, Houston & Hen- 
derson Railroad Company. Judgment for the United States, and de- 
fendant brings error. Affirmed. 

J. W. Terry, of Galveston, Tex., and Claude Pollard, of Houston, 
Tex. (Baker, Botts, Parker & Garwood, of Houston, Tex., Jno. L. Dar- 
rouzet, of Galveston, Tex., and McMeans, Garrison & Pollard, of 
Houston, Tex., on the brief), for plaintiff in error. 

D. E. Simmons, U. S. Atty., of Houston, Tex., and Roscoe F. 
Walter, Sp. Asst. U. S. Atty., of Washington, D. C. 

®=>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexe» 
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Before WAI^KER, Circtàt Judge, and FOSTER and CALL, Dis- 
trict Jndges. 

POSTER, District Judge. This was an action for the recovery of 
penalties for four aHeged violations of the air brake provision of the 
Safety AppHance Act (Act March 2, 1903, c. 976, par. 2, 32 Stat. 943 
[Comp. St. § 8614]) by moving four cuts of cars without having the 
air braikes coupled and under control from the engine. On a former 
trial a verdict was directed in favor of the défendant railroad company, 
plaintifï in error herein, and on a writ of error to this court that judg- 
ment was reversed. 255 Fed. 755, 167 C. C. A. 101. On the second 
trial of the case the District Court, on practically the same évidence, 
following the opinion of this court, directed a verdict for the govern- 
ment. It is unnecessary to hère repeat the essential f acts, as tliey are 
fully set out in the former opinion of this court. 

Thirty-two errors are assigned. The first is to the action of the 
court in directing the verdict and the second to the overruling of a 
motion to submit the case to the jury on the issue of whether the 
four movements of cars complained of in plaintiffs' pétition consti- 
tuted train movements. The other 30 assignments of error run to the 
refusai of the court to admit in évidence testimony tending to show 
that in the opinion of the witnesses it was safer for the trainmen to 
handle the trains with the air brakes uncoupled, that it would occasion 
the railroad great inconvenience and delay to comply with the law, and 
to the excluding of printed copies of railroad rules tending to show 
that the movements of cars in question were interpreted by the de- 
fendant to be switching movements, not covered by the law, and not 
requiring the air brakes to be coupled. None of thèse assignments is 
well taken. 

Under the undisputed facts, as interpreted by this court în its for- 
mer opinion, the movements of cars, for which the United States 
sought to collect the penalties, were train movements, and covered by 
the Safety Appliance Act. The évidence excluded by the court was 
clearly irrelevant and immaterial. 

Judgment affirmed. 



F. H. ORCUTT & SON CO. et al. v. NATIONAL TRUST & CREDIT CO. 

(Circuit Court of Appeals, Seventh Circuit. February 11, 1920.) 

No. 2785. 

Appeal and error <S=» 1097(1) — ^Décision of appellate court îs law ot case on 
subséquent appeal. 

A decree entered pursuant to a décision of the appellate court wiU not 
be reviewed by that court, as former décision is law of the case. 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Suit by the National Trust & Crédit Company against ihe F. H. 
Orcutt & Son Company, David D. Miller, and William A Maurer, 
trustée. From the decree, défendants appeal. Affirmed. 

Certiorari denied 252 U. S. , 40 Sup. Ct. 584, 64 L- Ed. . 

^ssFor other cases lee same toi^c * KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe* 
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Wm. S. Oppenheim, of Chicago, 111., for appellants. 
Donald J. De Wolfe, of Chicago, 111., for appellee. 

Before BAKER, AI.SCHUI.ER, and EVANS, Circuit Judges. 

PER CURIAM. This appeal présents a decree which was render- 
ed in the District Court in pursuance of the directions of this court 
in a prior appeal in the same case. The former décision (259 Fed. 830, 
177 C. C. A. 630) is the law of the case, so far as this court is con- 
cerned, and the decree is therefore affirmed. 



KBITH V. KILMBR, 

(Circuit Court of Appeals, First Circuit. April 20, 1920.) 
No. 1400. 

On motion to amend decree. Motion granted. 

For former opinion, see 261 Fed. 733, C. C. A. . 

PER CURIAM. Motion allowed, in order to correct an inadvertent 
error in the decree for mandate as originally entered, however by 
such allowance implying no modification of the views contained in 
the opinions. 

Let the order be: 

It is ordered that the decree entered November 15, 1919, be and 
the same hereby is amended to read as follows : 

"Tlie decree of tlie District Court is reversed, aud tlie case is rcmanded to 
tliat court for furtlier proceedinss not ineonsistent witli tlie opinion passed 
down Novemlier 15, 1019, as explained by tlie per enriani oiiiiùon of Janu- 
ary G, 1920, and the appellaut recovers hi.s costs of appeal." 



GEO. BORGFELDT & CO. et al. v. WEISS. 

(Circuit Court of Appeals, Second Circuit. Mardi 19, 1920.) 

No. 113. 

1. Patents ©=252 — ^Infringement of design patent dépends on impression pro- 

duced on purchasers. 

The question of infrinjïement of a design patent for a doU is a question 
as to the impression produced on would-be purchasers. 

2. Patents ®=»328 — Design for doU valid and Infringed. 

The Pfeffer design patent, No. 51,559, for a doll, neld valid and infringed. 

3. Patents 'S=>252 — Test of infringement of design stated. 

Infrlngement of a design patent for a doll turns upon whether there is 
identity of appearance, whether the effect produced upon the ej'e i.s the 
same, and whether there is substantial identity of design ; and the per- 
sons to be deceived are not experts, but ordinary observers, glving such 
attention to the matter as purchasers usually give. 

©=5ffor otlier oa.ses née same topic & KBY-NUMBER in ail Key-Numbored Ulgests t Indexe» 
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4. Patents 'S^'lfiO — Design patent entitletl to équivalents respeeting nonessen- 
tial détails. 

A design patent for a doll entitles the liolder to tlie usual range of 
équivalents witli respect to known prier unessential détails, and. though the 
patent drawings show a doll wlth a cap, the ligure showii is Included 
within the claim of the patent, whetUer the doll is provided wlth painted 
hair, real hair, hathing cap, or military or naval cap, or any otlier stand- 
ard form of headdress. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit by George Borgfeldt & Co. and another against Léo D. Weiss. 
From a decree dismissing the bill, complainants appeal. Reversed, 
with directions. 

Hans V. Briesen, of New York City (Fred A. Klein, of New York 
City, of counsel), for appellants. 

Kornbluth & Pollack, of New York City (Herman C. PoUack, of 
New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The suit is for the infringement of 
United States design patent No. 51,559, issued to Miss Geneviève 
Pfeffer, of San José, Cal., on December 11, 1917. The patentée states 
in her spécification that she has invented a new, original, and orna- 
mental design for dolls, of which "the following is a spécification, réf- 
érence being had to the accompanying drawing." There is no written 
description of the invention, and the claim is "the ornamental design 
for a doll as shown." Those drawings are reproduced herein : 



^^.±. 
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The complaînant gets Us title f rom a contract with Miss Pf effer, 
givîng it the manufacturing rights, and reserving to herself a royalty. 

The défendant has taken out no patent, but reproductions of the 
alleged infringing doU are hère shown: 




The plaintifF calls his doll "Splashme" and défendant names his 
"Duckme." The plaintifï's figurettes hâve met with remarkable suc- 
cess in the market; some 360,000 having been sold between April, 
1918, when they were put on the market, and June, 1919, when the 
case was tried. The amount of the sales is said to be somewhere be- 
tween $500,000 and $1,000,000. 

[1] The doUs of the plaintifif and those of défendant differ from 
each other in certain détails which are unessential. The defendant's 
doll is provided with painted hair, or imitation hair, where the doll 
of the patent shows hair covered by a cap. The defendant's doll omits 
the cap. The posture of the arms and legs has been slightly varied 
in the doll of the défendant, and the defendant's doll has painted 
slippers, where the plaintifï's doll has bare toes, The conclusion, 
however, is irrésistible that défendant has copied plaintifï's design as 
a whole and sought to escape infringement by varying the ornamen- 
tation. In the opinion below the District Judge, speaking of the two 
dolls, says: 

"At a glance one would, of course, see the patent plagiarism." 

He also says that — 

"The only variation which the défendant has made, and whlch Is at ail ob- 
servable, Is to take ofl the bathlng cap from the figure In the design. That 
would not be enough under ordinary clrcumstances, because a dose-fltting cap 
is only dlstlnguishable by some attention from an uncovered head." 
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He adds that when the cap is oiï — and it is removable from plain- 
tif5F's doll — the two figures are distmguishable beyond question. That 
is true, but in the stores, when the doUs are sold, they hâve their caps 
on; and the question is as to the impression produced on would-be 
purchasers. 

In Ashley v. Tatum, 186 Fed. 339, 108 C. C. A. 539, this court held 
that a patent for a design is not invalid because it does not contain 
a written description of the design, although its absence may hâve a 
bearing upon the construction of the patent, and therefore on the 
question of infringement. The Suprême Court in Dobson v. Dornan, 
118 U. S. 10, 6 Sup. Ct. 946, 30 L. Ed. 63, had already held that the 
spécification for a design, which is accompanied by a photographie il- 
lustration and merely states that the nature of the design is fully 
represented in the illustration and claims the configuration of the de- 
sign annexed, is a sufficient description and claim. 

[2] This court is of the opinion that plaintifï's patent is valid. 
The plaintifï's design is clever and attractive ; the controlling features 
being the eyes and the posture of a doll in bathing costume. It is not 
invalidated by anything in the prior art. The exhibits produced by 
défendant at the trial only served to emphasize the uniqueness and in- 
dividuality of the plaintifï's design. 

[3] The plaintifï's patent being valid, there remains the question 
whether the défendant infringes. The question of infringement turns 
upon virhether there is identity of appearance; whether the efifect 
produced upon the eye is the same; whether there is substantial 
identity of design ; and the persons to be deceived are not the experts, 
but the ordinary observers, giving such attention to the matter as 
purchasers usually give. That is the test laid down in Gorham Co. 
v. White, 14 Wall. 511, 20 L,. Ed. 731, a case which has never been 
overruled. 

The court below has decided that there is no infringement, and in 
doing so appears to hâve misapprehended the décision of this court 
in Ashley v. Tatum. That case was decided in the lower court in 
1910, and the opinion of the District Judge is found in 181 Fed. 840. 
The patent in that case was a design patent for an inkwell. The 
District Judge held the patent valid and infringed, declaring that the 
prior art presented nothing which in the least suggested it. The 
complainant's design contained no ornamentation. The defendant's 
design did contain ornamentation, and the court declared it was "no 
doubt distinguishable" from complainant's design, but he also found 
that it contained "every élément of complainant's design." He said: 

"The défendant ha.s taken over bodily every élément of the complainant's 
design, and he has added just enough, and that, too, Injurlously, to inake a 
colorable clalm to difCerentiatlon. * • • The complainant's design ap- 
pears to me to hâve been imitated. and I therefore find that the defendant's 
Wells are an infringement." 

The case was brought to this court upon appeal, and the décision 
is found in 186 Fed. 339, 108 C. C. A. 539 ; the opinion being written 
by Judge Lacombe. This court reversed the court below, and held 
thére was no infringement, although agreeing with the District Judge 
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that the two inkwells were plainly distinguishable. "The différence 
between the two is readily apparent to any one, expert or nonexpert, 
* * * " said Judge Lacombe, "and there seems no likehhood that, 
whether looked at together or apart, the one could be mistaken for 
the other." 

In Ashley v. Tatum there was no spécification of any kind, and the 
patent consisted entirely of an illustration, and the article said to 
infringe was plainly distinguishable f rom the article which was said 
to be infringed. What was said in that case must be strictly confined 
to the class of cases to which it belongs. The case is plainly distin- 
guishable from the case now before the court, as will presently appear. 
After this court decided Ashley v. Tatum, an attempt was made to 
get it before the Suprême Court by writ of certiorari; it being al- 
leged that the Patent Office would allow no verbal description in 
design patents, and that over 30,000 of such patents were imperiled 
so far as their scope was concerned. The application, however, was 
denied. 225 U. S. 707, 32 Sup. Ct. 839, 56 L. Ed. 1266. 

In 1912 in Graff, Washbourne & Dunn v. Webster, 195 Fed. 522, 
115 C. C. A. 432, this court had before it a design patent for a dish. 
The question under considération in the Tatum Case was not dis- 
cussed, and the case itself was not referred to. But Judge Coxe, 
speaking for the court, said: 

"Having seen the complainant's design in a sliow caso or sliop window, tlie 
ordinary buyer would ho. very likely to mistakc tlic défendants' design for it, 
if seen in siniilar environnient, Tliis is tlie real test of infringenient of design 
patents. If tlie ordinary l)uyer, Jiaviiig seen one of tlie complainant's dishes 
and vvisliing to procure one llke it. wonld be induced to buy one of tlie de- 
fendants' dislies instead, it is enougli. ïliat he wonld be so deceived is plain. 
not only from tlie testinioiiy that persoiis were aenially deceived, bnt also from 
an examination of tlie disb.es tbemselves. Their gênerai appearance is so sini- 
ilar that a minute and carefnl inspection is rtHioired to distingnish the dif- 
férences.'" 

In 1914, in Mygatt v. Schafïer, 218 Fed. 827, 134 C. C. A. 515, 
this court had before it a design patent for a prismatic glass reflector. 
In this case the Tatum Case was not referred to. We held it not 
necessary that the alleged in'fringing article should be an exact copy 
of that of the patent to sustain a charge of infringement of design 
patent. There was nothing said in the opinion which has any bearing 
upon the question now under considération. 

In 1915, in Ashley v. Weeks-Numan Co., 220 Fed. 899, 136 C. C. 
A. 465, this court again had before it a design patent for an inkstand. 
But in this case there was a written spécification, and we held that the 
patentée was not limited to the précise article shown in the drawing, 
but was entitled to the protection of the court against the making 
and marketing of inkstands which contained the dominant features of 
the design described in the spécification. 

[4] The court agrées with the statement of plaintiff's counsel that, 
so far as the claim of the design patent is concerned, the plaintiff is 
entitled to the usual range of équivalents with respect to known prior 
unessential détails, so that the figure shown is clearly included within 
the claim of the patent, whether the doll is provided with painted hair. 



BEDMAN MFG. CO. V. TODD PROTECTOGRAPH CO. 273 
(2(5 F.) 

real hair, bathing cap, military or naval cap, or any other standard 
form of head dress, since ail of thèse were well-known équivalents 
in the actual art to wliich this patent relates. 

The décision in Ashley v. Tatum did not enunciate a rule of law 
applicable to ail design patents, but a rule applicable to the type of 
case then before the court, in which, on the face of the exhibits, the 
article of the design patent and the article alleged to be infringed 
were so clearly distinguishable that no likelihood existed of one be- 
ing mistaken for the other. That case dififers from this, in that in 
this case the article of the design patent and the article alleged to be 
infringed so closely resemble each other that there is a likelihood of 
the one being mistaken for the other by the ordinary observer. Where 
this is the case, infringement is made out, and the rule laid down in 
Ashley v. Tatum does not apply. 

The decree is reversed, with costs, and the court is directed to 
reinstate the bill and to grant the relief prayed. 



HEDMAN MFG. CO. et al. v. TODD PROTECTOGRAPH CO. 

(Circuit Court of Appeals, Seventh Circuit. March IG, 1920.) 
No. 2722. 

1. Patents "^=328 — 793,349, for check protecting printing apparatus valid and 

infringed. 

Tlie Todd patent, No. 79,S,249, for printing apparatus, designed to pro- 
tect checks and drafts, held not andelpated, valid, and Infringed. 

2. Equity <S=>65(3) — Unauthorized unfair practices by a^ent does not bar 

principal from équitable relief- 

TJnfair business practices on the part of an agent, unknown to and un- 
autliorlzed by hls principal, held not to preclude the principal, under the 
doctrine of "unclean hands," from équitable relief agalnst the person in- 
jured for unfair practices by such person agalnst the principal. 

3. Trade-marks and trade-names ®=84 — Infrînger of patent not entitled to 

protection a^aihst unfair compétition. 

A court, havlng enjolned défendant as an infrînger of plalntiffs patent, 
cannot grant it protectlve relief In marketing its product agalnst unfair 
methods of compétition by plaintiff. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by the Todd Protectograph Company against the Hedman 
Manufacturing Company and others. Decree for complainant, and 
défendants appeal. Affirmed. 

For opinion belov/, see 254 Fed. 829. 

The dcci-ee appealod from found valld and infringed clalms 3, 4, and 5 of 
TJnited States patent No. 793,249, to Todd, Juiie 27, 1905, for improvements 
in printing apparatus designed to protect checks, drafts, and the like from 
altération, by means of printing upon the Instrument figures or numerals In 
such manner as to render impossible, or at least to increase the difficulty of, 
.successfully altering them. The decree also awarded injunctlon against ap- 
pellant for uufair compétition. 

The claims are : 

"3- In a printing apparatus, the combinatlon with the type support pro- 
Tided with printing characters the impression surfaces of which are made up 

^=3For otbcr cases see satne topic & KBY-NUMBER in ail Key-Nuinbered Dtgesta & Indei i 
265 F.— 18 
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of a plurallty of parallel ridges having continuous ink-recelvlng surfaces be- 
tween them, and an inklng device for supplying ink to the characters, of a 
platen arranged to co-operate wlth said characters having projeeting portions 
arranged to register wlth the ink-reeeiving surfaces and dépressions arranged 
to receive the ridges of the prlntlng characters. 

"4. In a printing apparatus, the eomblnation wlth the type support provided 
wlth printing characters the impression surfaces of which are lormed wlth a 
plurality of elongated ridges the adjacent sides of which are incllned to form 
flat ink-recelving surfaces, and an inklng device for supplying Ink to the 
characters, of a platen co-operatlng wlth said characters having an impres- 
sion surface formed to receive the ridges of the printing characters, and hav- 
ing projections adapted to register with the incllned printing surfaces of the 
characters. 

"5. In a printing apparatus, the eomblnation wlth the type support pro- 
vided with printing characters the printing surfaces of which are formed wlth 
a séries of alternately arranged ridges and dépressions, and an inklng device 
for supplying ink to the surfaces of the characters, of a platen co-operating 
with the characters having an impression surface formed to correspond with 
the impression surfaces of the characters." 

Lynn A. Williams, of Chicago, 111., for appellants. 
Edward Rector, of Chicago, 111., for appellee. 

Before BAKER, ALSCHUEER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as aboyé). 
[1] The claims in controversy hâve to do, not with the mechanism 
whereby the printing means is caused to move and make the im- 
pression, but with the type itself and the platen with which it coacts 
in producing the impression upon the interposed instrument. The 
platen is of métal, having across its surface a regular séries of paral- 
lel grooves or ridges, of shape to receive corresponding grooves or 
ridges across the type. The characters may be of any desired form. 
The foUowing patent drawing 3 illustrâtes characters having the 
ridges across them, and Figure 5 shows cross-section of the type 3 
in the process of being pressed down upon the intervening paper 
into the corresponding ridges of the platen Jf.. 
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Thus the type, being first thoroughly inked, not only prints the 
character upon the face of instrument, but at the same time presses 
the paper between the ridges, lacerating it at the places where the 
ridges of the type press into the corresponding dépressions of the 
platen, and the ink pénétrâtes and imprégnâtes the lacerated or sev- 
eral edges, so that altération of the printed part is made far more 
difficult than with ordinary printing upon an unmutilated surface. 

Appellants' apparatus, comprising what may be termed the print- 
ing press, is radically différent from that of the patent; but, when 
the type is arranged for printing, there is presented a séries of char- 
acters of any desired shape, with parallel grooves and ridges across 
them, designed to be pressed down upon the paper, which rests upon 
a platen having corresponding grooves and ridges to receive those 
of the type, lacerating and printing the paper in the same manner as 
is donc by the type and platen of the patent. The only différence 
is found in the fact that in the description of the patent the grooves 
and ridges are shown perpendicularly across the characters, as ap- 
pears in the illustration, while in the alleged infringmg device they 
run diagonally, resulting in a corresponding cutting or lacération of 
the characters on the instrument, as in the foUowing eut of an im- 
pression made by appellants' machine: 






Appellants deny infringement on the ground, first, that the patent 
did not contemplate ridges running otherwise than as they are shown, 
and that the diagonal ridges of the alleged infringing device are 
wholly without the purview of the patent; and, second, because ap- 
pellants' device follows the teaching of the prior art and not of the 
patent. 

In the claims there is no limitation respecting the inclination of 
the ridges with référence to the letters ; and while the patent draw- 
ings show no variation from ridges perpendicularly across the char- 
acters, we do not perceive wherein the law of the patent device is 
such that the ridges may not be inclined, if for any reason inclina- 
tion is preferred. We do not think the diagonal ridging of the 
platen and type évades the spirit of the invention or the letter of the 
grant. 

In support of the contention that appellants' device follows only 
the prior art, many patents are cited, but the ones mainly relied on 
are those of Beebe and Hendrick. 

The Beebe patents are Nos. 554,613, 1896, 576,999, 1897, and 594,- 
319, 1897. The nearest of thèse is the last one, which shows type 
consisting of regularly spaced punch points of conventional designs 
such as dots, diamond shapes, circles, squares, and the like, arranged 
in the gênerai form of the desired character. The die thus formed 
by the type fits into and coacts with a corresponding matrix or platen, 
the surface of which is a regularly arranged séries of corresponding 
indentations to receive the punch points of the type. Thus this uni- 
versal platen will serve as the matrix for any character which may 
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be formed by the employment of the punch points. The interposée! 
paper pressed hetween the type and platen is thus embossed and ser- 
rated, fontiing the character so made by the séries of points, and the 
inking ol the points causes the paper to be inked at the points of 
indentatiion. The différence in the devices is indicated by the différ- 
ence in the impressions produced. In Beebe it is a character composed 
of a séries of regular conventional designs, arranged as nearly as 
may be in form of the letter or figure, while in the alleged infring- 
ing devices the characters are in usual normal or any desired form, 
with a séries of parallel ridges across them. While the différence is 
not broad, it is sufificient to overcome the contention that appellee's 
device follows the Beebe patents. 

The Hendrick patent, No. 104,148, 1870, claims only a "printing 
apparatus with a platen having a cutting, perforating or scarifying 
surface." The patent drawings and spécifications show three forms 
of machines embodying the invention. The feature which appel- 
lants stress is the platen which Hendrick describes as having "parallel 
cutting edges," which his Figure 5 shows to be diagonal (D), substan- 
tially as the platen in the alleged infringing device, and, for that 
matter, differing only in the inclination from the platen of the patent 
drawings. But a reading of the spécifications and inspection of the 
dravi'ings make it very plain that the essential concept of the Hen- 
drick invention was only the cutting edges or points of the platen, 
and that correspondingly edged or ridged type was not only with- 
out his concept, ])ut is positively excluded. The scheme of that 
patent was to cause the cutting of the paper to be done from below, 
in such manner as in no way to disturb the printing surface above. 
After describing the opération of cutting from below by means of 
the ridges or points of the platen, the spécification says that — 

"Tho. paper wliere thus prlnted will bo, smootli, aiirl any matter which ma.y 
hâve been previously wi'itten or printed «pou it will not be rendercd indis- 
tinct." 

The intention of excluding any but regular type, unbroken by ser- 
rations or otherwise, is further manifested in the spécification, where 
it is stated: 

"I am aware that types Imve been produced of a great niimber of fine points 
or punehes and xiscA in conibination with a soft platen for pricking letter» 
* * * throiigh the paper. but owing to the liability of sucli types becoming 
in.iured in the breaking of tlieir points, and for oth(U' reasous siicli types are 
objectionàble." 

And it is pointed out that having the sharp ridges or points on the 
surface of the platen obviâtes this objection of having them on the 
type; and it is further stated that, if in use the cutting edges or 
points on the platen become dulled, a new platen can be substituted. 
This last would be unnecessary where the printing characters had 
the ridges corresponding with and fitting into the dépressions in the 
platen. 

In at least one of the figures there shown, and possibly contemplat- 
ed in others, there appears an ink ribbon just under the type, upon 
which the type would first strike in its descent upon the paper. This, 
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also, vvould militate against the plan of type ridges to fit into the 
dépressions of the platen, for the rihbon would thus also be forced 
with the paper between the ridges, thereby not only interfering with 
the action on the paper, but causing speedy destruction of the ribbon. 

Upon the hearing appellants conducted an interesting experiment 
with an ordinary hand-numbering machine, in which they had placed 
a Steel platen with shai'p diagonal ridges npon which the type would 
strike. It was claimed that this produced an example of the Hen- 
drick machine, and the experiment consisted in inserting the paper 
in its proper place, and striking the ordinarily sharp blow for print- 
ing, whereby not only were the characters printed upon the paper, but 
the blow on the cutting edges of the platen produced on the orig- 
inally smooth surfaces of the brass type corresponding ridges, which 
thereafter were in register with those of the platen, and causing 
the paper to he ridged and printed substantially as with appellants' 
machine. The insistence is that the Idendrick machine in its use 
necessarily produced those corres])onding ridges in the type, and there 
would then be présent ail the essential éléments of appellee's ma- 
chine, as well as of the daims in ([uestion, viz. the grooved and ridged 
type coacting with corresponding ridges and grooves in the platen. 
If such opération were part of the plan of Hendrick's invention, the 
character of the type métal would he an important feature, so as to 
insure through use the corresponding ridges upon the type through 
contact with the platen. On this subject the spécifications are silent, 
and the drawings show no serrations on the illustrated characters, 
and, as pointed out, the law of that patent excludes the ridging of 
the type surface. 

We cannot consider expérience from actual use of Hendrick ma- 
chines, since it does not appear from the évidence that such were 
ever made or used. The Hendrick invention, while serving to narrow 
the field in this art, even then quite narrow, and still further restrict- 
ed at the time of Todd's invention, does not justify appellants' con- 
tention that its machine follows the Hendrick invention, nor relieve 
it from the charge of infringement of the claims in issrfe. The dif- 
férences pointed out between the prior patent dcvices referred to and 
those of appellee likewise ])atentably disîinguish those prior patent 
devices from the claims of the patent in issue, and overcome sug- 
gestion of the invalidity of the claims on such prior art. 

The views above expressed are in gênerai consonance with the 
conclusions reached bv other courts wherein this patent has been in 
issue. Todd v. Whitaker (D. C.) 226 Fed. 791 ; Whitaker v. Todd, 
232 Fed. 714, 146 C. C. A. 640, Todd v. New Era Co. (D. C.) 236 
Fed. 768. Some of thèse cases hâve been reviewed in the compre- 
hcnsive opinion herein of the District Court, appearing at 254 Fed 
829. 

[2] Complaint is made respecting that part of the decree finding 
the issue of unfair compétition against appellants, and awarding ap- 
pellee an injunction. It is not contended that évidence of appellants' 
unfair trade practices toward appellee is wanting, but it is urged 
that appellee was likewise guilty of unfair trade practices toward 
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appellants, and that upon this issue appellee's hands were unclean, 
and decree in its favor was therefore not proper. 

The District Court, which heard the witnesses, concluded that 
while there were such unfair practices on appellee's part, they were 
not only provoked by the prior improper conduct of appellants, but 
found that under the évidence the conduct of appellee which might 
be said to be unfair, was unknown to appellee itself or to any of its 
officers, but was by agents of appellee, who were not authorized by 
appellee to indulge in such practices toward appellants. This raises 
the question whether unfair business practices on the part of an 
agent, unknown to and unauthorized by his principal, and for which 
the principal might be liable in damages and to injunctive relief against 
continuance of the conduct, would, on the "unclean hands" doctrine^ 
prevent the principal from obtaining équitable relief against the per- 
son thus injured by the acts of the agents for unfair trade practices 
of such person toward the principal. The authorities upon this ques- 
tion are not numerous. A case quite in point is that of Vulcan Detin- 
ning Co. V. American Can Ce, 72 N. J. Eq. 387, 67 Atl. 339, 12 L. R. 
A. (N. S.) 102, wherein it was said: 

"That the knowledge possessed by an agent, but not acquh-ed by him while 
acting for his principal, will under certain conditions be imputed to the 
latter, is in the nature of a presumption indulged in by courts in working out 
the rights of litigating parties. * * * An essential part of the presump- 
tion in question is that the principal is ignorant of the knowledge that nas 
been casually acquired by his agent. * * * True, he may be bound by 
it in the sensé that his légal rights may be determined with référence to the 
knowledge with which he is thus chargeable; but his conscience is void of 
offense, and hence it cannot with any propriety be said that his hands are 
unclean, for 'unclean hands,' within the meaning of the maxim of equity, is a 
figurative description of a class of suitors to whom a court of equity as a 
court of conscience will not even listen, because the conduct of such suitors 
is itself unconscionable — ^1. e., morally reprehensible as to known facts." 

Associated Press v. International News Service (D. C.) 240 Fed. 
983 is to like effect. 

We regard this statement of the law as Sound, and we do not feel 
warranted in disturbing the conclusion reached by the District Court 
respecting this phase of the case, either upon the facts or its appli- 
cation thereto of the law. 

[3] Respecting the contention that relief should hâve been granted 
appellants upon their showing of appellee's unfair trade compétition, 
whether by itself or through its agents, it is sufificient to say that, 
having found appellants guilty of infringement of appellee's patent, 
the court could not by injunction or otherwise afford appellants pro- 
tection in their further marketing of the infringing devices, and thus 
the injunctive relief asked in appellants' counterclaim was properly 
denied. 

The decree of the District Court is affirmed. 
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WALKER MFG. CO. et al. v. ILLINOIS BRASS MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. February 24, 1920.) 

No. 2771. 

Patents <&=>328— 1,321,190, for radius rods for automobiles, void for lack of 
invention. 

The Knudsen patent, Xo. 1,221,190, for radius rods for automobiles, 
clalms 1 and 2, held not infringed, and claims 3 and 4 void for lack of in- 
vention. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of lUinois. 

Suit by the Walker Manufacturing Company, Becker Christian 
Knudsen, and the Vaughn-Harris Company against the IlUnois Brass 
Manufacturing Company. Decree for défendant, and complainants 
appeal. Affirmed. 

Otto R. Barnett, of Chicago, 111., for appellants. 
Max W. Zabel, of Chicago, 111., for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge. Suit to restrain infringement of patent 
to Knudsen, No. 1,221,190, covering "radius rods for automobiles." 
The device, while not limited in its application, is intended primarily 
to support radius rods in Ford automobiles; the inventer stating that 
his — 

"invention relates to radius rods employed to brace and liold in position tne 
front axle of an automobile of the type consisting of the two rods meeting and 
joined togetlier at an angle at which point an enlargement of globular form 
is situated and contained in a bail and soeket bearing attachment to the 
bottom of the engine and crank case. » * * My invention consists in a 
hrace attached to said radius rods at a point between the two extremities 
and extending to that point on the lower side of said front axle, where the 
end of the spring hanger in the form of a thread boit protrudes through a hole 
In the axle, the end of said brace rod which is of a shape suitable for the pur- 
pose is attached to said lower end of said spring hanger and * * » gecure- 
ly fastened thereto." 

Four claims appear in the patent, two of which are herewith quoted 
and are typical : 

"2. The combination with a V-shapod radius rod, for motor vehicles, the 
crotch of said i-adius rod having a swivel connection with the transmission 
case of the motor vohicle, and having its legs connected to the top of the 
front axle, of a V-shaped subradius rod having an attachable and détachable 
connection with the crotch of the radius rod and having its legs connected to 
the bottom of said front axle." 

"4. The combination with a V-sliapod radius rod for motor vehicles, the 
crotch of the radius rod having a swivel connection with a fixed part of the 
motor vehicle and having its legs connected to the top of the front axle, of a 
V-shaped subradius rod connected at one eud to said radius rod near its crotch 
and at its other end to said axle." 

The patentée clearly made known the object of his invention when 
he said: 

^:::^For other cases see same topic & KEY-XUMBER in ail Key-Numbered Digests & Indexes 
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"Tho objeet of my invention Is to re-inforco and strengthen said front 
radius rods, so that tliey will resist the violent jnr iinparted to tliem on tlie 
road aud yet maintain tlieir oi-igiiial sliape thei'('l)y .suecessfully servins to 
lîcep the front axle in aliueuient and facilitate safety and tlie easy steering 
(lualities of the automobile." 

In other words, the applicant sought and secured a patent upon a 
brace that supported the V-shaped radius rods of the Ford automobile. 
Appellee denied infringement, and also attacked the validity of ail 
claims. 

Claims 1 and 2 provide for the attachaient of the brace to the radius 
rod "at the crotch." The importance of the place of attachment is 
emphasized by examining the third and fourth claims, both of which 
provide for the attachment "near its crotch." The infringing struc- 
ture is not attached at the crotch, and we therefore dismiss thèse 
claims without further considération, on the ground that their in- 
fringement does not appear. 

This défense does not exist as to claims 3 and 4, but as to them ap- 
pellee insists that both are invalid for want of invention. 

The problem which patentée attacked was certainly not a difficult 
one. When he found that the radius rods were insnfïicient to support 
the strain which hard usage entailed, he sought to strengthen them. 
Not only was the strengthening of the radius rods the obvious remedy, 
but a brace was the means which even a layman would hâve adopted 
to accomplish the end. To fasten one end of the brace to the lower 
sida of the axle and to attach the other end to the radius rod was not 
only the obvious way, but it was practically the only way. Stich at- 
tachment might be either at the end of the radius rod — that is, at the 
crotch — or between the crotch and the axle, or it might be nearer to 
the crotch than to the axle. Certainly to describe it as being "near 
the crotch" does not suggest, nor bas the counsel furnished us with any 
reason for attributing, genius to patentée in selecting bis place of at- 
tachment. With the location of the place of attachment eliminated, we 
find nothing in the patent but a brace for a rod. We are unable to 
agrée with the patent office that this constitutes invention. Crouch v. 
Roemer, 103 U. S. 797, 26 L. Ed. 426; Pope Mfg. Co. v. Arnold, 
Schwinn & Co., 193 Fed. 649, 652, 113 C. C. A. 517; Stevenson v. 
Shalcross, 205 Fed. 286, 123 C. C. A. 438 ; W. F. & John Barnes Co. 
V. Vandyck Churchill Co. et al.. 213 Fed. 637, 13Ô C. C. A. 301; 
Streit V. Kaiper et al., 143 Fed. 981, 983, 7S C. C. À. 167; Luten v. 
Washburn, 253 Fed. 950, 165 C. C. A. 392. 

The decree is afïirmed. 
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STANDARD COMPUTING SCALE CO. v. DETROIT AUTOMATIC SCALB 

CO. 

(Circuit Court of Appeals, Sixth Circuit. April 0, 1020.) 

No. 3351. 

1. Patents '2=>313(3) — Actual view best évidence in suit for infringement of 

design patent. 

On the question of infringement of a design patent, oral evidonco is 
never so satisfactory as tlie judgment of tlie eye, on aetual view of tlie 
design of tlie patent and tlie one claimed to be an Infrinseniént. 

2. Patents <&=>328 — For design for scale fraine not infringed. 

The Jaenichen de.-<lsii patent, No. 40,ir)7, for design of a scale frame, hrM 
not infringod. 

Appeal from the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan ; Arthur J. Tuttle, 
Judge. 

Suit in equity by the Standard Computing Scale Company against 
the Détroit Automatic Scale Company. Decree for défendant, and 
complainant appeals. Affirmed. 

Edward N. Pagelsen, of Détroit, Mich., for appellant. 
D. W. Cooper, of Xcw York City, N. Y., for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. This is an appeal by the plaintiff from 
the decree of the District Court dismissing a bill of complaint filed by 
the Standard Computing Scale Company against the Détroit Automatic 
Scale Comj>any, for alleged infringement of design patent No. 40,157, 
granted July 20, 1909, to the Standard Computing Scale Company of 
Uetroit, Mich., as assignée of Louis Jaenichen, covering design of a 
scale frame. 

The bill of comj)laint also averred infringement of mechanical pat- 
ent No. 1,001,202, issucd to this appellant August 22, 1911, as assignée 
of Bert W. King. A decree was entered, by consent, adjudging the 
validity of this patent, and enjoining défendant from further infringe- 
ment thereof. This appeal is from the decree of the trial court in 
référence to the design ]3atent only. 

It appears from the évidence that the défendant appellee has also 
secured a patent U-i^on the design wliich it is claimed is an infringe- 
ment of the patent in suit, 

fi] Considérable évidence was introduced relating to the history 
of the art and to the basic principles, lines, and contour of each design, 
ail of which is helpful to the court in the dis])osition of the question 
involved ; but, where a question of an infringement of a design patent 
is presented, oral évidence is never so satisfactory as the judgment 
of the eye, upoft actual view of the original design patent and the 
one claimed to be an infringement thereof. Thèse designs are both 
for single column Computing scales, and are of necessity similar in 
gênerai construction, but materially différent in appearance. 

@=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indeica 
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The record discloses the fact that the Standard Computing Scale 
Company brought a similar action in the United States District Court 
at Indianapolis, against the Strubler Computing Scale Company for in- 
fringement of the design patent hère in suit, in which action the court 
found for the défendant and entered a decree accordingly. From this 
decree an appeal was taken to the Seventh Circuit Court o£ Appeals, 
which court entered a similar judgment November 13, 1917, no writ- 
ten opinion being filed. The Strubler design présents, at least, as much 
similarity to the appellant's design as does the design of the appel- 
lee. For this reason the décision of the Circuit Court of Appeals of 
the Seventh Circuit, while not controUing in this case, is strongly per- 
suasive. 

[2] Independent of the décision in the Strubler Case, however, it 
is apparent to the eye that there is such a substantial différence be- 
tween the design of the appellant and the design of the appellee that 
the latter cannot be held to be an infringement of the former. 

The judgment of the District Court is affirmed. 



SUPERIOB SKYLTGHT CO., Inc., v, AUGUST KUHNLA, Inc, et aL 

(District Court, E. D. New York. April 20, 1920.) 

1, Patents <s;=>178 — Doctrine of équivalents may be invoked, tbough patent 

not pioneer one. 

Tliougii piaintiff's patent Is not a pioneer patent, the doctrine of équiva- 
lents may nerertheless be Involied. 

2. Patents <S=>328 — Patent for skylight opening automatically not Infrfngeit. 

The Goldman patent, No. 1,009,502, for a skyllght with Windows hinged 
at the bottom and slanting outward at a sufficient degree to cause the wln- 
dow to swing open automatically when released, held not Infringed by dé- 
fendant'» skyliglit, having the Windows set perpendlcularly, with a bar 
or rod adapted to force the wlndow open when the retaining rope or chaln 
is released. 

Z. Patents <&= 178— "Equivalents" defined. 

"Equivalents" in an art or process are such acts as. In accordance wltb 
preceding ruies, are Interchangeable with tliose which the inventer ha» 
himself employed. 

[Ed. Note. — For other définitions, see Words and Phrases, First and; 
Second Séries, Equivalent.] 

4. Patents <&=>168(3) — Clainis limited to feature introduced after original 
claims rejectcd. 

Where a patentee's claims for a skyllght were ail rejected, and can- 
celed by hlni, and others substituted, by which he limited each claim lo- 
a skyllght having au inclined jamb, he was limited to a jamb set at a 
distinct incline. 
6. Patents '@=312(1) — Presiuned that patentée does not infringe another pat- 
ent. 

A défendant operating under his own patent is presumed prima facie not 
to infringe. 

In Equity. Suit by the Superior Skylight Company, Incorporated,. 
against August Kuhnla, Incorporated, and others. Bill dismissed. 

Hauff & Warland, of New York City (Wm. E. Warland, of New 
York City, of counsel), for plaintifï. 

£=3For other cases see same topic t KEY-NtJMBER In ail Ker-Numbered DIgests A Indexe» 
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R. B. Cavanagh, of New York City (J. Granville Meyers, R. B. 
Cavanagh, and James A. Koehl, ail of New York City, of counsel), 
for défendants. 

GARVIN, District Judge. Plaintifï brings suit, alleging infringe- 
ment of an invention involved in a patented blind or sash, attached 
to a skylight, suitable for use above the stage of a theater, intended 
principally to carry off smoke and fiâmes in case of fire, although em- 
ployed also for ventilating purposes. 

Plaintifï's device consists of a framelike skylight structure, erecte4 
on the roof of a building, with Windows hinged at the bottom, slanting 
outward at an angle which is estimated to be about 45 degrees, or at 
least sufficient to cause the window to swing open automatically when 
released. Attached to the top of each window is a chain or rope, 
which runs through a puUey at the center of the top of the structure, 
thence down to the stage itself. Thèse ropes may be ail attached to 
a plate, from which a single rope will then run to the stage. In case 
of fire, when the température reaches 160 degrees Fahrenheit, a fusi- 
ble link in the chain or rope séparâtes, and each window by force of 
gravity opens, swinging outward to a position almost horizontal. 
Neither weights nor the application of pressure are necessary to aid 
in this resuit. 

The originality of the invention consists in the application of the 
force of gravity to a window placed at an angle as described, which 
will operate to throw it open when the rope which holds it in place is 
released. The plaintifï expressly disclaims having any right to 
prevent the opération of a skylight, the Windows of which are in a 
perpendicular position, and are opened by the application of weights 
suspended from bars projected from the top of each window, out- 
ward, at right angles. 

The défendants' skylight has its Windows set perpendicularly, with 
hinges at the bottom of each, and with a bar or rod from each window, 
connected with a ring or collar, which slides up and down a pôle in 
the center of the skylight structure. From the top of this apparatus 
a rope or chain runs up and around a pulley, by an arrangement sim- 
ilar to that employed by the plaintifï. Thus, when the rope or chain 
is separated, the ring is released and cornes down the pôle, forcing a 
rod against each window, as a resuit of which the window is thrown 
open to a position nearly horizontal. 

The originality of plaintifï's device consists in having each window 
so arranged that, when its control is released, it will drop open of its 
own weight. This would not follovv, unless the windows were set 
at an angle. Plaintifï's claims 1 and 2 are as f oUows : 

"1. A skyllglit comprising a frame projectlng from the roof of a building 
and liaving an opening with an inelined jamb, and provlded with an olïset at 
the top of the jamb, a cover plvoted to the lower part of the jamb, means 
«onnected to the cover for securlng the cover on to the jamb, and means 
attached to the sald connection for automatically releasing the cover to swing 
<lownwardly to Its open position. 

"2. A skylight comprising a frame projecting from the roof of a building 
and having an opening with an inclined jamb, and provlded with an IncUned 
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offset at the top of the jamb, a cover pivotod to the lower part of the jamb, 
a flexible connection operatlvely secured to the cover for holding the cover 
on to the jamb, a fusible linU attached to and situated between the end of 
the connection and the cover for autoniatically releasing the eover to swlnj^ 
downwardly to Its open position." 

[1] Plaintiff argues that défendants' structure has the équivalent 
of the élément of an inclined jamb which allows the Windows to fall 
outwardly when released, without the necessity of counterweights on 
the outside (or inside) of the Windows. Plaintiff's is not a pioneer 
patent, but nevertheless the doctrine of équivalents may be invoked. 
Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 
405, 28 Sup. Ct. 748, 52 L. Ed. 1122. _ 

[2, 3] If it be true, as plaintifï insists, that under the doctrine of 
the Paper Bag Case, supra, and Nat. Hollow B. B. Co. v. Interchange- 
able B. B. Co., 106 Fed. 693, 45 C. C. A. 544, plaintiff may claim as 
équivalents in a skylight projecting from the roof of a building any 
device which accomplishes the function of the patent in suit, viz. au- 
tomatically opening the windows when the retaining cord is released 
without the aid of weights or counterweights, the court is called upon 
to détermine whether défendants' mechanism can be said to be such as 
to throw open the windows, when so released in such a manner. 

"Kquivalents in an art or process are such acts as, in aceordance with pre- 
ceding niles, are interchangeable with those which the inventor has liim- 
self einployed." KoMnson on Patents, § 258. 

After careful considération and upon examination of the authorities, 
it is my judgment that the rods used by the défendant to force the 
Windows open, in the way they are applied, cannot be considered as 
distinguishable from weights, and hence that the doctrine of équiva- 
lents does not apply. 

The plaintiff contends that this court is bound to grant a decree in 
its favor because of the well-settled rule which is expressed in Ma- 
chine Co. V. Murphy, 97 U. S. 125, 24 L. Ed. 935, as follows: 

"So that, if two devices do the same work in siihstantially the same way, 
and acconiftlish substantially the siune resuit, they are the same, even though 
they dlffer in name, form, or shape." 

Applying that to the case at bar, while both plaintiff's and défend- 
ants' respective devices accomplish the same resuit, viz. the opening 
of the Windows, it cannot be said that it is done in the same, or even in 
substantially the same, way, for défendants' device requires that pres- 
sure be applied, an élément entirely lacking in plaintiff's invention. 
In Windows opened by weights, the same resuit is accomplished, yet 
there is admittedly no infringement. 

Plaintiff also relies upon the case of Lyon Non-Skid Co. et al. v. 
Edward V. Hartford, Inc., 247 Fed. 524, in which Circuit (then Dis- 
trict) Judge Manton said, at page 536: 

"A séries of amendnients were filed withln a month in tlie Fageol appli- 
cation before the Lyon patent was Issued, in an effort to seeure claims broad 
enough to affect the Lyon patent, and in this way many, if not ail, the claim.* 
in suit were inserted and radically modified. This may bave been broughr 
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about by tbe sueoessful and exleiisive use of tlie I.you buinper. The court 
should iiot lend Its aid to such an effort of an enterprisinp; i)atentee. Lovell 
V. Oriental Co., 231 Fed. 719, 146 C. C. A. '.',. The. I.yoïi construction and 
opération was new in Lyon's work in 1011, and is covered by lils patent in 
suit. Lyon gave his valuable invention to the pul)lic. ]'^aseol gave a différent 
type ot rigid bar bumper which proved to b(^ Inipracticable and a failure com- 
mereially. It inevitably follows that Lyon shouhl hâve fuU crédit for tlie 
success and the protection of the court." 

This summarizes admirably the rights of a complainant, who has a 
commercially valuable invention which is sought to be appropriated 
by a business rival, whose original device has proved to be unsuc- 
cessful. The court refused to permit this to be accomplished by 
means of the amendments through which défendant justified the tise 
of its device. Neither the facts nor the mechanism involved in that 
case bear any resemblance to those in the case now before the court. 
In the Lyon Case the court found that there was such a resemblance 
as to permit an easy substitution of the Hartford bumper where the 
Lyon spring bumper was asked for. There is certainly no such re- 
semblance hère. 

[4] The Goldman patent, upon which plaintiff sues, and which it 
is claimed the défendants hâve infringed, is not a pioneer patent. The 
claims of the patent include a construction which involves an inclined 
jamb. Originally five claims were presented, which were rejected. 
The applicant then made an amendmcnt canceling ail the fîve original 
claims, and substituted four, by which he limited each daim to the 
feature of an inclined jamb. It seems to me that, by this acquiescence 
in the rejection, the applicant limited the construction of his claims 
to a jamb set at a distinct incline. Lehigh v. Kearney, 158 U. S. 
461, 15 Sup. Ct. 871, 39 L. Ed. 1055; Phœnîx v. Spiegel, 133 U. S. 
360, 10 Sup. Ct. 409, 33 L. Ed. 663; Shepard v. Carrigan, 116 U. S. 
593, 6 Sup. Ct. 493, 29 L. Ed. 723; Ironclad Mfg. Co. v. Dâiry- 
man's Mfg. Co., 143 Fed. 512, 74 C. C. A. 372. 

In the case of Greene v. lîuckley, 135 Fed. 520, 68 C. C. A. 70, it 
was held : 

"The claims of a patent coverlns a niere iniproveraent upon prlor machines, 
which were capal)le of acconiplisliius tlie sauie gênerai rosult, niust receive a 
narrow interprétation. M(jrley Sewing Machine Co. v. Lancaster, 120 U. S. 
26.'î, 273, 9 Sup. Ct. 299, ?.2 L. Ed. 715. In such case.s the patentée cannot troat 
another as an infringer wlio has iniproved the original machine by use of 
a différent form or (-oinbination jierforniing the sanie function. * * « » 
Where the resuit is old, and the novelty cousists only of imi)rovements In a 
known machine for producing a known r(>sult, the patentée must be tied 
down strictly to the mode which lie has described for effccting such iinprove- 
ments. Proctor v. Bennis, ,3(5 Chancery Division, 740, eited with approval in 
Morley Sewinjç Machine Co. v. Laneaster, supra. 

"Where it appears from the proceedings in tbe Patent Otlice and a con- 
sidération of the State of the art that a patent is not a pioneer patent, its 
claims must be limited in their scope to tbe actual coml)ination of essentiat 
parts as shown, and cannot be construed to cov(>r other combinations of élé- 
ments, of différent construction and arrangements. In such case there .shonld 
be identity of means and identity of opération, conibincd with identity of resuit, 
in order to constitute infringement. Kokomo Fence Machine Co. v. Kitselman, 
189 U. S. 8, 19, 23 Sup. Ct. 521, 47 L. lOd. (i.S9." 
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Thèse observations are peculiarly appropriate to the case under 
considération. 

[5] Nor may the court overlook the well-settled rule that a de- 
fendant, who is operating under his own patent, prima facie is pre- 
sumed not to infringe. United States Fastener Co. v. Meyers (C. C.) 
145 Fed. 536, and authorities therein cited. The court cannot hold 
that the plaintiff has overcome this presumption. 

My conclusion is, therefore, that défendants' metliod of opening 
Windows is by the appHcation of something other than, or at least in 
addition to, gravity, and I can see no différence in principle between 
the rules which should apply to the défendants' device, which is in 
reality a weight applied from within, and those which apply to a sky- 
light having Windows opened by weights from without, which plain- 
tiff concèdes is no infringement. This renders it unnecessary to dis- 
cuss whether there was a private or public user of knowledge. 

The bill is dismissed, with costs. 



HANDEL CO. v. JEFFEKSON GLASS CO. et al. 

(D;i -iet Court, N. D. West Virginia. May 1, 1920.) 

1. Patents <S=^2. . - -rontribiitory infringement not established, in absence of 

collusion. 

A glass compiiîiy, wbicli manufactured and sold to it.s trade glass blanks 
for making lamp .shades, held not llable for infringement of a patent tor a 
sbade liolder, because Its blanlîs were purchascd and used by anotlier in 
tlie manufacture of tlie alleged Inf rlnging articles, in the absence of proof 
of collusion. 

2. Trade-marks and trade-names <©=»68 — "Unfair compétition" to warrant 

équitable relief. 

The essence of "unfair compétition" eonsists in tlie sale of the goods of 
one manufacturer or vendor as those of another, and if ordlnary attention 
by the purchaser would cnable him at once to discriminate the one from 
the other, equity will not interfère. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Unfair Compétition.] 

3. Trade-marlss and trade-nanies "©=79 — Suits for unfair compétition not en- 

couraged. 

Suits to enjoin compétition as unfair are not to be encouraged. 

4. Patents <S=>174 — Improvement patents strictly construed. 

A patent, which at most can only be construed as dlselosing an im- 
proved combination of old éléments,- wliereby a new and useful resuit is 
attained, amounting to a step in advance, is to be strictly construed. 

5. Patents <S=26(2) — New combination of old éléments must disclose in- 

vention. 

Where a patent monopoly is sought for a combination of old éléments, 
not only a new and useful resuit must be attained, but it must be one 
which required discovery or invention, and not merely mechanical skill. 

6. Patents <g=>328 — 979,664, for lamp shadc holder, void for lack of invention. 

The Handel patent, No. n79,G04, for holder for lamp shades, held void 
for lack of invention, lu view of the prior art. 

In Equity. Suit by the Handel Company against the Jefferson Glass 
Company and the Jeft'erson Company. Decree for défendants. 

^ssFor other cases see same topic & KBY-NUMBBR in ail Key-Kumbered Digests & Indexes 
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H. E. Dunlap, of Wheeling, W. Va., and Dodson & Roe, of New 
York City, for complainant. 

J. M. Ritz and John A. Howard, both of Wheeling, W. Va., and 
Duell, Warfield & Duell, of New York City, for défendants. 

DAYTON, District Judge. [1] The plaintiff has instituted this 
suit for infringement of United States patent, No. 979,664, issued De- 
cember 27, 1910, coupled with a charge of unfair compétition. Both 
of the corporation défendants hâve answered, fully traversing the al- 
légations of the bills. The subject-matter of the controversy relates to 
the manufacture and sale of lamp shade holders. The défendant the 
Jefferson Glass Company, in its separate answer, specifically and pos- 
itively dénies that it is — 

"engaged In the use, manufacture, or sale of said shade holders, such as 
descrlbed In plaintlff's bill of complaint, or any shade holders whatever. It is 
engagea in the business of manufacturing and sale of glass. Respondent does 
not use, sell, or manufacture any shade holders whatever, nor hâve any ot its 
ofiicers or agents used, sold, or manufactured any shade holders whatever, and 
respondent is in no way interested or engaged in the manufacture and sale of 
any shade holders whatsoever, and has not in any way inf ringed ou the plain- 
tlff's patent." 

The only positive évidence adduced to réfute this déniai is the 
admitted fact that its codefendant, the Jefïerson Company, buys 
from the Glass Company "the plain crystal or opal blank (shade) 
as it comes from the mold," which it takes in its unfinished state, 
finishes, décorâtes, and fits to the lamp unit which it sells. There 
is, and can be, no contention that plaintitï's patent covers the manu- 
facture and sale of lamp shades. Its object is confined solely to the 
holder of such shades. The spécification of the patent itself is suffi- 
cient to settle that. It says : 

"The object of our Invention is to produce a holder for lamp shades and 
the Ilke, having features of novelty and advantage." 

It inevitably follows that for a glass company to manufacture the 
plain crystal or opal blank as it comes from the mold in no way in- 
fringes the plaintifif's patent right, unless it be shown that it does so 
in direct collusion and interest with another for the purpose of ad- 
justing to such shade the patented holder and selling it, so adjusted, as 
a finished product. I hâve carefully considered the statement of 
witness Netting that Austin, the manager of the Jefïerson Company, 
told him that he had left the Handel Company with the idea of going, 
into the lamp business with other gentlemen who were interested in 
the Jefferson Glass Company, but that the new company was to go 
under the name of the Jefïerson Company, and they were to make 
high-class lamps, and were to operate simply as a selling agent for the 
Jefïerson Glass Company. 

This may be perfectly true. He may hâve contemplated making 
just such an arrangement and combination, but it does not foUow 
that he was able to, or did in fact, make them. It may be true that 
gentlemen interested in the Glass Company are interested in the Jef- 
ferson Company, but that fact alone cannot be held sufficient to fix 
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liability upon tlie corporation itself. Witness Carr states Austin told 
him, when he showed him their line of goods in the Jefferson Hôtel, 
St. Louis, "about two years ago," that — 

"The Jefferson Company vvas a new concern, wliich had been formée! to sell 
the product of the Jetïerson Glass Company and that anything I would buy 
from the Jefferson Company woiild be the product of the Jefferson Glass 
Company." 

This cannot be held sufficient to bind the Glass Company for two 
reasons : First, because Austin is not shown to be connected in any 
capacity with the Glass Company and for any false représentation of 
his it could not be bound ; second, because the statement, reasonably 
construed, may be held to hâve meant that the material used in the 
manufacture of the glass shades in blank was to be that of the Glass 
Company, vvhich is admitted to be true. As to the statements of the 
"drummer," or traveling salesman, Brunn, it cannot, we think, be 
held that his position was such as to warrant holding the Glass Com- 
pany responsible, without some proof of his being authorized to make 
them by some responsible officer of that company. The recklessness 
of statements made by "drummers" in order to secure orders is too 
well known. 

In opposition to ail this inferential testimony stands out the posi- 
tive déniai in the answer of the Glass Company, and the positive testi- 
mony of Austin that the only connection between the two companies 
is that the Jefferson Comi^any purchases, in due course of trade, from 
the Glass Company, only the plain crystal or opal shade blank, which 
Vv-as and could not be in any way covered by patent, becau.se of the 
long and gênerai use of lamp shades. It follows that this cause must be 
dismissed as to the Glass Company. 

[2] Nor am I impressed with the very serious and earnest conten- 
tion of complainant's counsel that the facts of this case dïsclose a 
"most abominable case of unfair compétition." Manufacturers hâve 
three distinct methods, under our laws, whereby they may protect their 
peculiar trade articles from being manufactured and sold by others : 
First, as to some such articles, by securing a patent; and, second, as 
to others, by securing a trade-mark monopoly ; and, tliird, by resort to 
equity to secure its injunction against unfair compétition. The re- 
sort to the last is decidedly less effective that the other two; for, as 
said by Chief Justice Fuller, in Lawrence Mfg. Co. v. Tennessee Mfg. 
Co., 138 U. S. 55L 11 Sup. Ct. 402, 34 L. Ed. 997, "the deceitful 
représentation or perfidious dealing must be made out or be clearly 
inf érable from the circumstances." The same distinguished jurist, 
speaking for the Suprême Court, has said in Howe Scale Co. v. 
Wyckoff, etc., 198 U. S. 140, 25 Sup. Ct. 614, 49 L. Ed. 972, "the es- 
sence of the wrong in unfair compétition consists in the sale of tlie 
goods of one manufacturer or vendor for those of another, and, if 
the défendant so conducts its business as not to palm off its goods as 
those of complainant, the action fails." He cites Mr. Justice Strong's 
statement in Canal Co. v. Clark, 13 Wall. 311, 20 L. Ed. 58L that 
■"purchasers may be mistaken, but they are not deceived by false rep- 
résentations, and equity will not enjoin against telling the truth"; 
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Mr. Justice CHfford's in McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 
828, that "a court of equity vvill not interfère, vvhen ordinary atten- 
tion by the purchaser of the article would enable him at once to dis- 
criminate the one f rom the other" ; Mr. Justice Jackson's in Colum- 
bia Mill Co. V. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 1144, 
that "even in the case of a valid trade-mark, the similarity of brands 
must be such as to mislead the ordinary observer" ; and also cites 
Coats V. Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, 37 L. 
Ed. 847, and Li^^gett & Mvers Tobacco Co. v. Finzer, 128 U. S. 182, 
9 Sup. Ct. 60, 32 L. Ed. "395. 

[3| Resort to this action is not to be encouraged, for several rea- 
sons ; among others, because the remedy it seeks, if applied, is not 
limited in time, as in the cases of patents and trade-marks, and be- 
cause ail legitimate and lawful compétition is not only permissible, but 
extremely désirable, and entitled to be encouraged to the last limit. 
The public is vitally interested in seeing that no monopoly be acquired 
by any one in the manufacture and sale of articles of necessity, or 
even luxury, that is calculated to increase the selling price thereof. 
On the contrary, the man who can produce a better quality of a given 
article and sell it at a lesser price than it bas been selling for thereto- 
fore in the market, is entitled to the highest commendation. Circuit 
Tudge Sanborn, of the Eighth circuit, in Wri.sley v. lowa Soap Co., 
122 Fed. 796. 59 C. C. A. 54, bas so clearly stated the law that such 
statement leaves little, or nothing more to be said : 

"Evpry mil im facturer and vpiitlor lias tho unrtmibtpfl rijïht to soll tlic .çoods 
he makes or owns to the publie, to hl.s own cnstoiners, and to tho customers 
or his compctitors if lie eau. at lowpr priées and on better torins than tliose 
fnrnished b.v tliem, and by tliese and by ail fair means to divert their trade 
to hiraself. even though his aetivity and enterprise may destroy the busines.i 
of his rivais. The only intention the law condenins is the pnrpose of a manu- 
facturer or vendor to pal m oft" liis own goods as tliose of bis competitor, and 
the only aets from wliicb such an intention may be lawfully inferrod are those 
whose natural and probable effect is to perpetrate such a fraud. ïhe Une ol 
démarcation between aets indicative of a lawful and of an unlavvful intent 
hère runs wide and clear between those which would not and those which 
would be likely to induee the oommon purehaser, when exerci.sing ordinary 
care, to buy the article of the vendor as the produet or property of his com- 
petitor. ïhe duty is imposed upon every manufacturer or vendor to so dis- 
tinguish the article lie makes or the goods be sells from tho-se of bis rival that 
neither ils naine nor Its dress will probably deceive the public or mislead the 
oommon buyer. He is not, liowever, required to insnre to the négligent or the 
indiffèrent a kuowledg(> of the manufacture or the ownershlp of the articles he 
présents. His competitor bas no better riglit to a monopoly of the trade of the 
careless and indiffèrent than he has, and any rule of law which would insure 
it to elther would foster a compétition as unfair and unjust as that promoted 
by the sale of tlie goods of one manufacturer as those of anotlier. One who so 
names and dresses his product that a purchaser who exercises ordinary care 
to ascertain the sources of its manufacture can readily learn that fact by a 
reasonable examination of the boxes or wrappers tbat cover it ha.s fairly dls- 
cbarged his duty to the public and to his rivais, and is gulltless of that deceit 
which is an Indispensable élément of unfair compétition. Centaur Co. v. Mar- 
.shall, î)7 Fed. 785, 781), 38 C. C. A. 413, 417 ; Coats v. Thread Co., 149 U. S. 
5G4. 567, 072, 573, 13 Sup. Ct. 966, 37 L. Ed. 847 ; Kann v. Diamond Steel Co., 
89 Fed. 7(>(i, 707, 32 C. C. A. 324, 325 : Manufacturing Co. v. Spear, 2 Sandf . 
[4 N. Y. Super. Ct.] 599, 606 ; Canal Co. v. Clark, 13 Wall. 311, 322, 20 Xj. Ed. 
581; Gorham Co. v, •White, 14 Wall. 511, 528, 20 L. Ed. 731; McLean v. 
265 F.— 19 
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Meming, 96 U. S. 245, 255, 256, 24 L. Ed. 828; N. K. Fairbank Co. v. R. W. Bell 
Mfg. Co., 23 C. C. A. 554, 561, 77 Fed. 869, 876." 

More récent cases by fédéral courts, fuUy approving this enuncia- 
tion of the law, are S. R. Feil Co. v. John E. Robbins Co. (C. C. A. 
7th Cir.) 220 Fed. 650, 136 C. C. A. 258; A. Y. McDonald & Morrison 
Mfg. Co. V. H. Mueller Mfg.'Co. (C. C. A. 8th Cir.) 183 Fed. 972, 
106 C. C. A. 312; Walter Baker & Co. v. Gray (C. C. A. 8th) 192 Fed. 
921, 113 C. C. A. 417, 52 L. R. A. (N. S.) 899; Scandinavia Belting 
Co. V. Asbestos, etc. (C. C. A. 2d) 257 Fed. 937, 169 C. C. A. 87. 

Applying thèse principles to the f acts hère, I am driven to hold that 
they fall far short in establishing a case of unfair compétition. The 
fact that Austin left the employ of the complainant in order to organ- 
ize an independent company to manufacture and sell lamps and lamp 
shades was not in itself reprehensible. There is no légal or moral 
obligation upon an employé to remain in service and refrain from in- 
dependent compétitive business. The complainant could hâve no ex- 
clusive trade monopoly in lamps or lamp shades, both of which, in 
ail shapes, forms, varieties, and colors, were common property many 
years, doubtless, before the plaintiff company had existence. It had 
taken advantage of this common right to manufacture and sell a great 
variety of lamps, comprising many différent shapes, sizes, and designs. 
The Jefferson Company, after organization, embarked likewise in 
the manufacture and sale of over 100 varieties of lamps of différent 
shapes, sizes, and designs. The use of lamp shades in varions forms 
is comparatively as old as the use of lamps themselves. The use re- 
quired of them necessarily requires the différent forms of shades to 
be of a gênerai outline similarity, however, and in the costlier types, 
such as those involved hère, the value is largely dépendent upon the 
art and skill displayed in their décoration and other ornamentation. 
In the exercise of this common right to manufacture an article in such 
diversity of forms, colors, and varieties, it is very reasonable to sup- 
pose that sameness will arise in the finished products of the article as 
produced by différent manufacturers. In such case, if a manufacturer 
desires to segregate a new and novel form of the article, so as to con- 
trol its making, under ordinary conditions, it becomes his duty to iden- 
tify it by some particular trade-mark, which notifies the world of his 
intention. His attaching to a common article, thus open to ail, a new 
and novel means of adjustment or control, ean give him no right there- 
by to daim the exclusive use of the article itself. 

For this reason, the action for unfair compétition is generally con- 
fined to cases where the peculiar trade name, mark, or label of a 
spécifie article, which bas been manufactured and exploited by one, 
is so closely imitated by another's trade name, mark, or label as to 
deceive the ordinary mind into the belief that the two are of one and 
the same make, or to the other case where fraudulent représentations, 
directly or indirectly, are made to the effect that they are of the same 
make. None of thèse conditions arise hère. The évidence adduced by 
both sides réfutes their existence. On the contrary, it shows that 
the Jefferson Company's purpose, as avowed by its manager, was to 
manufacture a finer and better lamp and shade of its own than the 
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Handel one, and at some 25 per cent, less cost to the trade ; that the 
lamps and shades were never in any single instance sold under any 
false représentation, direct or indirect, that they were of the Handel 
manufacture, but, on the contrary, were sold as compétitive ones, ful- 
ly marked and branded, and billed to purchasers as the "Jefferson." 
It follows that the complainant, failing in sustaining its charge of 
unfair compétition, in no event should recover the costs of taking the 
many dépositions ail over the country relating to this branch of the 
case. The controversy is thus narrowed to two questions — the validity 
of the patent, and that of infringement by the Jefferson Company, 
and the latter is dépendent upon the solution of the former. 

[4] As to the validity of the patent, two things are to be par- 
ticularly noted : 

First — That it cannot be considered a pioneer patent, involving a 
broad initiative invention, embodying original Ihought in a practical 
mechanism which under the law is to be zealously protected by the 
courts and accorded a wide range of équivalents (Cimiotti Unhairing 
Co. v. American Fur Refining Co., 198 U. S. 399, 25 Sup. Ct. 697, 
49 L. Ed. 1100), but, to the contrary, it can only at most be construed 
to involve an improved combination of old éléments, whereby a new 
and useful resuit, amounting to discovery or invention, is attained — 
not of a trifling character, but a step in advance in the useful arts, 
and it must therefore be subjected to the stricter rules of such cases 
as Railway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 1053 ; Dunbar v. 
Meyers, 94 U. S. 187, 24 E- Ed. 34; Atlantic Works v. Brady, 107 
U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438; Knapp v. Morss, 150 U. S- 
221, 14 Sup. Ct. 81, 37 L. Ed. 1059; PhiUips v. Détroit, 111 U. S. 604, 

4 Sup. Ct. .580, 28 L. Ed. 532; Mast, Foos & Co. v. Stover Mfg. Co., 
177 U. S. 485, 493, 20 Sup. Ct. 708, 44 L. Ed. 856; Potts v. Creager, 
155 U. S. 597, 608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; Smith v. NicRr^ls, 
21 Wall. 112, 22 L. Ed. 566; Roberts v. Rver, 91 U. S. 150, 23 L. Ed. 
267; Penn. Railroad v. Locomotive Truck Co., 110 U. S. 490, 4 
Sup. Ct. 220, 28 E. Ed. 222; Morris v. McMiUin, 112 U. S. 244, 5 
Sup. Ct. 218, 28 L. Ed. 702; Blake v. San Francisco, 113 U. S. 679, 

5 Sup. Ct. 692, 28 L. Ed. 1070; Royer v. Roth, 132 U. S. 201, 10 
Sup. Ct. 58, 33 E. Ed. 322; Watson v. Cincinnati Ry. Co., 132 U. S. 
161, 10 Sup. Ct. 45, 33 L. Ed. 295; Marchand v. Emkem, 132 U. S- 
195, 10 Sup. Ct. 65, 33 L. Ed. 332; Butler v. Steckel, 137 U. S. 21, 
11 Sup. Ct. 25, .34 E. Ed. 582; Ansonia Co. v. Electrical Supplv Co., 
144 U. S. 11, 12 Sup. Ct. 601, 36 E. Ed. 327; Gates Iron Wo'rks v. 
Frazer, 153 U. S. 332, 14 Sup. Ct. 883, 38 L. Ed. 734; Reckendorfer 
V. Faber, 92 U. S. 347, 23 L. Ed. 719 ; Tack Co. v. Two Rivers Mfg. 
Co., 109 U. S. 117, 3 Sup. Ct. 105, 27 L. Ed. 877; Holland v. Shipley, 
127 U.' S. 396, 8 Sup. Ct. 1089, 32 E. Ed. 185 ; Flendy v. Miners Iron 
Works, 127 U. S. 370, 8 Sup. Ct. 1275, 32 L. Ed. 207 ; Fond Du Eac 
County V. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 714; Busell 
Trimmer Co. v. Stevens, 137 U. S. 423, 11 Sup. Ct. 150, 34 L. Ed. 
719; Beecher Mfg. Co. v. Atwater Mfg. Co., 114 U. S. 523, 5 Sup. 
Ct. 1007, 29 L. Ed. 232; Wright v. Yuengling, 155 U. S. 47, 15 Sup. 
Ct. 1, 39 E. Ed. 64; Brinkerhofï v. Aloe, 146 U. S. 515, 13 Sup. 
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Ct. 221, 36 L. Ed. 1068; Richards v. Chase Elevator Co., 158 U. S. 
299, 15 Sup. Ct. 831, 39 L. Ed. 991 ; Specialty Mfg. Co. v. Fenton 
xMfg. Co., 174 U. S. 492, 19 Sup. Ct. 641, 43 L. Ed. 1058; Slawson v. 
Grand Street R. R. Co., 107 U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576; 
Pearce v. Mulford, 102 U. S. 112, 26 L. Ed. 93; Pomace Holder Co. 
V. Ferguson, 119 U. S. 335, 7 Sup. Ct. 382, 30 L. Ed. 406; McClain v. 
Ortmayer, 141' tJ. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800; Patent Cloth- 
ing Co. V. Glover, 141 U. S. 560, 12 Sup. Ct. 79, 35 L. Ed. 858; Cor- 
bin Cabinet Lock Co. v. Eagle Lock Co., 150 U. S. 38, 14 Sup. Ct. 
28, 37 L. Ed. 989; Florsheim v. Schilling, 137 U. S. 65, 11 Sup. Ct. 
20, 34 L. Ed. 574; Gardner v. Herz, 118 U. S. 180, 6 Sup. Ct. 1027, 
30 L. Ed. 158; Crouch v. Roemer, 103 U. S. 797, 26 L. Ed. 426; 
Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935 ; Magin v. Karle, 
150 U. S. 387, 14 Sup. Ct. 153, Z7 E. Ed. 1118; Howard v. Détroit 
Stove Works, 150 U. S. \(A-, 14 Sup. Ct. 68, Zl L. Ed. 1039; Richards 
V. Chase Elevator Co., 159 U. S. 477, 16 Sup. Ct. 53, 40 L. Ed. 225; 
Guidet V. Brooklyn, 105 U. S. 550, 26 L. Ed. 1106; Tooth Crown Co. 
V. Gaylord, 140 U. S. 55, 11 Sup. Ct. 716, 35 L. Ed. 347; Am. Road 
M. Co. V. Pennock, 164 U. S. 26, 17 Sup. Ct. 1, 41 E. Ed. 337; Estey 
V. Burdett, 109 U. S. 633, 3 Sup. Ct. 531, 27 L. Ed. 1058; Brown v. 
District of Cohimbia, 130 U. S. 87, 9 Sup. Ct. 437, 32 L. Ed. 863; 
Shenfield v. Nashawannuck Mfg. Co., 137 U. S. 56, 11 Sup. Ct. 5, 
34 L. Ed. 573; Wollensak v. Sargent, 151 U. S. 221, 14 Sup. Ct. 291, 
38 L. Ed. 137; Kokomo Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 
47 L. Ed. 689. 

Second — It is asserted by counsel for the défendants in their brief 
that the original application for this patent as to claim one, now hère 
only claimed to be infringed, as disclosed by the file wrapper, was re- 
jected by the Patent Office, until it was amended by specifying the 
securing ring 7'5 as "not rotable." I do not hâve the file wrapper be- 
fore me; if a copy of it was put in the record, I hâve failed to 
find it. The statement, however, is not controverted by counsel for 
plaintifif in their reply brief, and I feel justified in assuming it, there- 
fore, to be true ; and, it being true, it is important as lessening the 
prima facie weight in favor of the patent's validity by reason of its 
issuance, for it seems impossible almost that a monopoly of this kind 
could be supported alone on this "tenuous difïerentiation over art 
otherwise anticipatory." The ruling in Knapp v. Morss, 150 U. S. 
221, 14 Sup. Ct. 81, il h. Ed. 1059, that "a claim in letters patent can- 
not be so construed as to cover what was rejected by the Patent Of- 
fice on the application for the patent" is pertinent. 

[5] The fifty cases hereinbefore cited, from the Suprême Court 
fully illustrate how hard it is, and has been, to control the consuming 
désire to secure the patent monopoly within bounds, and enforce the 
true principles that, as stated in Atlantic Works v. Brady, supra : 

"The design of the patent laws is to reward those vvho iiiîike .sonie snbsttiii- 
tial advance discovery or Invention, wliich adds to onr kiiowledec iuid uiiik<>s a 
step in advance in tlie useful arts. * * * It was ncver" thoir object 
"to grant a monopoly for every trifllng device, every shadow of a sliade of an 
idea, whicli would naturally and spontaneously occnr to aiiy sUilli'd mw'.iauic 
or operator in the ordinary progress of manufactures." 
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And therefore, where such monopoly is sought for a combination 
of old éléments not only a new and useful resuit must be attained, but 
it must be such as "amounts to discovery or invention" — "not of a 
trifling character, but a step in advance in the useful arts" — that "mère 
niechanical skill can never rise to the sphère of invention. The latter 
involves higher thought and brings into activity a différent faculty. 
Their domains are distinct." That "to be patentable the invention 
covered must consist of a new and useful means of accomplishing the 
resuit, and if the means consist of a mère adaptation, by the appli- 
cation of mechanical skill, of devices previously well known, there 
can be no valid patent." That merely making the parts of a machine 
or device adj astable with respect to each other does not constitute in- 
ventTon, but is within the ordinary ingenuity of a skilled mechanic. 
Fraser v. Gates Iron Works, 8.S Fed, 441, 29 C. C. A. 261 (C. C. A. 
7th Cir.), certiorari denied 171 U. S. 687, 18 Sup. Ct. 942. That "an 
improvement consisting in taking a material well known and long used 
for the purpose, and using it in a method well known and long used, 
involves merely the skill of the workman, and not the genius of the 
inventor, and lacks the novelty of a patent." That "the substitution 
of a known équivalent for one of the éléments of a former structure 
is not patentable." That "the mère carrying forward or extending 
the application of a prior device, with a change only in degree, does 
not amount to invention." 

[6| Applying thèse and other principles so clearly enunciated by 
the Suprême Court in thèse cited précédents, to the i)atent hère in- 
volved, I am fully convinced that its validity cannot be held to meet 
the required légal tests, and that thèse cited cases présent many devices 
more nearly so doing than this one does, yet the patents issued there- 
for were by this court of last resort declared invalid for lack of 
novelty and invention under the state and condition of the prior art. 

I therefore hold it invalid, refuse the injunction prayed for, and 
direct the dismissal of plaintiff's bills. 



n KTIS V. Miri't AI.F et al. 

(Disti'ict Court, IX Itliode Islauil. Alay 15, 1018.) 
Xo. 70. 

1. Banks and baiiking €^^354 — Bill by recciver to charge directors of nation- 

al bank îipSd insuffideiît. 

A bill b.v the recciver of a national liiuiU, agiiinst pei'sons wlio were 
(lirectors ai dilïei-ent Unies, cbiirirint; lii>l)ility with respect to many trans- 
actions, set ont, fcovering several years, hcld too gênerai, in the indis- 
enininiite chnrKins of varions liinds of wronfïdoing as applicable equally 
to ail defeiidiints. 

2. Banks and banking iS=>254 — Requirements stated of bill by receiver to 

charge national bank directors for losscs f rom excessive loans. 

In a bill by a receiver against directors of a national baiilv to recover 
losses alleged to bave been caused by loans to a single person in excess 
of the 10 per cent, limit imposed by Rev. St. § 5200, as amended (Comp. 
St. 1 9761), it is material tbat it be shown whether the indebtedness was 

®=3For other cases see saine toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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created by direct borrowing, or by discount of commercial paper on wliich 
the debtor was liable only as Indorser, and also tUat the statute was 
knowingly violated, to create liablUty under Kev. St. § 5239 (Comp. 
St. § 9831). 

3. Pleading «^='48 — Chaires mnst not extend beyond intended proof. 

No mode of pleading Is just to a défendant, wMch charges liim witb. 
more than is intended to be proved against him. 

4. Banks and banking <S=>254 — Bequisites stated of bill to charge national 

bank directors for failure to collect debts. 

A bill to charge a dlrector of a national bank with losses from failuro 
to collect debts due the bank should allège possession by the particular 
debtor of assets from which collection could hâve been niade at tho 
time of the alleged négligence. 

5. Banks and banking €=254 — ^Bill to charge directors of national bank should 

State nature of liability. 

In a suit by the receiver of a national bank against a number of de- 
fendants, who were directors at différent times, to recover losses alleged 
to hâve resulted from making loans in exeess of the statutory limit, and 
also from négligence in making improvident loans and renewals and 
failing to collect, each défendant is entitled to be informed as to the 
extent of the charge of liability against him with respect to each trans- 
action set out, and whether the liability claimed is under the statute or at 
common law. 

6. Banks and banking @=>254 — Bill to charge directors of national bank for 

excessive loans should show extent of liability. 

A bill to charge a director of a national bank, under Rev. St. § .5239 
(Comp. St. § 9831), vi'ith liability for losses upon loans exceeding the limlt 
fixed by Rev. St. § 5200 (Comp. St. § 9761), should show clearly whether 
défendant is charged with liability for the whole loan, or only for the 

exeess. 

7. Banks and banking <S=>254 — In suit against bank directors, not necessary 

to ,1oin aU directors. 

In a suit by the receiver of a national bank against former directors to 
charge them with personal liability for alleged illégal acts, it is not neces- 
sary that ail persons who were directors during the time should be joined 
as défendants. 

In Equity. Suit by Rensselaer L. Curtis, receiver of the Atlantic 
National Bank, against Edward P. Metcalf and others. On défend- 
ants' motions to strike out and to dismiss. Sustained in part, with 
leave to amend bill. 

See, also, 259 Fed. 961. 

Mumford, Huddy & Emerson, of Providence, R. T., for complainant. 

Green, Hinkley & Allen, of Providence, R. L, for défendant Smith. 

Tillinghast & Lynch, of Providence, R. !.. for defetHlpnt Pini-rlen. 

Waterman & Greenlaw, of Providence, R. L, for défendant Chase. 

Fitzgerald & Higgins, of Providence, R. L, for défendant Sullivan. 

Gardner, Pirce & Thornley, of Providence, R. L, for défendants 
Jones, Wellman, Dean, Sherwood, Houlihan, Conley, Harvey, and 
Whipple. 

Murdock & Tillinghast and Percy W. Gardner, ail of Providence, R. 
L, for défendants Dennis and Eddy. 

Edward A. Stockwell, of Providence, R. L, for défendant Swanson. 

Edwards & Angell, of Providence, R. L, for défendant Fletcher. 

Barney, Eee & McCanna, of Providence, R. L, for défendant Tink- 
ham. 

<g=3For other cases see Bame toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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BROWN, District Judge. The bill of complaint by the receiver of 
the Atlantic National Bank of Providence, R. L, against 21 former di- 
rectors and the administrators of James S. Kenyon, a deceased director, 
prays an accounting for losses sustained by said bank, and that each of 
said respondents be required to pay to the receiver, "so much of said 
loss as the said respondent is liable for upon the facts set forth in this 
bill of complaint." 

By motions to dismiss and to strike out, the défendants, respectively, 
make many objections to the bill, which charges violations of the Na- 
tional Bank Act (Act June 3, 1864, c. 106, 13 Stat. 99), and also viola- 
tions of the common-law duties of directors. 

As questions of the latter kind were pending before the Circuit Court 
of Appeals for the First Circuit in Dresser v. Bâtes, Receiver, 250 Fed. 
525, 162 C. C. A. 541, decided March 5, 1918, it seemed désirable to 
defer a considération of this case until a décision by that court. 

[1] The présent bill, filed August 3, 1916, covers a period from 
June 15, 1906, to April 12, 1913, the date of the close of the bank's 
business. As it covers so long a period and relates to so many trans- 
actions, the complainant naturally has sought to frame gênerai alléga- 
tions applicable to many persons and to many transactions. On the 
other hand, apparently out of excessive caution, he has set forth in 
great détail particular items of loans to a large number of borrowers. 

As the différent défendants were directors during différent periods 
of time, and as they are charged, not only with making loans to persons 
not entitled to crédit, and loans which exceeded the statutory limit of 
10 per cent., but also with improper renewals of former loans, and with 
neglect to use due diligence in realizing upon former loans, and to 
enforce the statutory liability of former directors, the various trans- 
actions are so bound together by the gênerai allégations of the bill 
that it is practically impossible for many of the défendants to déter- 
mine the particular losses with which the bill seeks to charge them, 
or the spécial grounds of liability applicable to each loss. 

Furthermore, it is objected that paragraph 20, which sets out in 150 
printed pages the various transactions, does not disclose the nature of 
the obligations of the so-called "borrowers" — whether it is as direct 
borrowers or as indorsers. 

[2] Though the plaintifï contends that it is not material whether 
the "borrower" executed a note as maker or indorser, it would seera 
quite material in respect to the charge of a violation of the statute 
by a loan in excess of the statutory 10 per cent. (Rev. Stats. § 5200, 
as amended [Comp. St. § 9761]), that it should appear whether or 
not the défendants are charged in paragraph 20 by reason of the 
indorsement or discount of commercial or business paper, or by rea- 
son of direct borrowing. The heading "others liable" is equivocal, and 
does not show whether they are liable as makers or indorsers; a 
différence which may be quite material in the préparation of a dé- 
fense to a charge of the violation of the statute as well as to a charge 
of making a bad loan, the défense to which might involve questions of 
fact as to the apparent financial ability of either maker or indorser, 
or of both. 
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Paragraph 16 sets np eight distinct grounds of liability — six kinds 
of acts of misfeasance, and two kinds of nonfeasance. Some are 
violations of statute law; others violations of comnion-law duty. This 
is in terms a gênerai charge against ail défendants, though by reading 
it in connection with paragraph 10, which sets forth the period of lime 
when the défendants were respectively in office, and also with para- 
graphs 18, 19, 20, and 21, and with the prayer of the bill, it is apparent 
that âll défendants are not charged with liability upon the same trans- 
actions nor to the same extent. 

While some limitation of the charges against a particular défendant 
may be worked out by a proper construction of the bill, I am of the 
opinion that, as framed, the bill imposes upon the défendants the bur- 
den of making classifications and séparations which should properly 
be made by the plaintiff. 

[3] No mode of pleading is just to a défendant which charges him 
vvith more than is intended to be proved against him. 

While it is proper to charge a défendant with several grounds of 
liability for a particular loss, it is évident that a charge of making a 
bad loan is inapplicable to one who found such a loan in the bank 
when he becàme a director, and that a renewal of such a loan may or 
may not be a cause of loss, or amount to actionable négligence, ac- 
cording to the circumstances at the time of renewal. If the money 
of a bank be misapplied by paying it out on worthless paper, it is 
obvious that a subséquent renewal of such paper, upon which nothing 
was actually obtained, could not hâve misapplied the monev of the 
bank. Coffin v. U. S., 162 U. S. 677, 16 Sup. Ct. 943, 40 L. Éd. 1109. 

It also seems insufficient to charge in gênerai terms, as in paragraph 
2)7 , that a large part or the whole of said loss might hâve been saved 
by action with reasonable promptness. 

[4] A défendant is entitled to be particularly informed of what loss- 
es on old accounts are charged to him by reason of his inaction or nég- 
ligence ; and the bill, in order to show that such loss resulted f rom his 
négligence, should allège the possession by the particular debtor, at 
the time of the alleged négligence, of assets which could hâve been 
realized for the bank by prompt action taken at that time. 

Furthermore, the défendants are charged with violations of the Na- 
tional Bank Act in making loans for a sum in excess of one-tenth part 
of the unimpaired capital stock and unimpaired surplus fund of the 
bank, called excessive loans. R. S. § 5200. The liability for such 
violation is fixed by R. S. § 5239 (Comp. St. § 9831), and applies only 
to such directors as knowingly violated the act and participated in or 
assented to the violation, and gives damages "sustained in conséquence 
of such violation." The limitation of the amount of a loan to a single 
person is imposed by statute, and the measure of responsibility for 
violation of that provision is exclusively governed by section 5239, 
which re(!iuires proof of something more than négligence ; i. e., that the 
violation must be in effect intentional. Yates v. Jones Nat. Bank, 206 
U. S. 158, 27 Sûp. Ct. 638, 51 L. Ed. 1002; Chesbrough v. Wood- 
wortH, 244 U. S. 72, 78, 37 Sup. Ct. 579, 61 L. Ed. 1000. 

This raises questions of the liability of directors for conduct gov- 
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erned by the fédéral act for which Congress did not make négligence 
the test of liability. Jones Nat. Bank v. Yates, 240 U. S. 541, 550, 555, 
36 Slip. Ct. 429, 60 L. Ed. 788. 

[5] I am of the opinion that each défendant is entitled to be in- 
formed as to the extent of the charge of liability nnder the statute for 
loans in excess of 10 per cent., so that it will appear whether he is 
charged for the entire amùunt of the loans to a particular borrower, or 
only for the amount by which said loans exceeded the statutory limit, 
and so that he may raise an issue as to his liability under the statute 
distinct from the issue as to his liability upon grounds other than those 
fixed by statute. Though section 5239 furnishes the exclusive rule ap- 
plicable to a loss resulting solely from a violation of the Banking Act, 
it does not foUow that a défendant may not be liable on common law 
principles for the entire amount of the aggregate loans to a borrovvcr, 
including the excess over the statutory limit. Allen v. Luke (C. C.) 
163 Fed. 1018, 1020: McCormick v. King, 241 Fed. 737, 743 et seq., 
154 C. C. A. 439; Williams v. Brady (D. C.) 232 Fed. 740. But the 
two grounds of liability are distinct, and raise distinct issues of fact 
and law. 

[B] It seems to hâve been held that the liability under section 5239 
is api)licable only to the amount of damages resulting from the excess 
of a borrower's obligations over the statutory limit. and is inapplicable 
to that portion of the gross indebtedness which did not exceed the 
spécifie limit. Witters v. Sowles (C. C.) 43 Fed. 405 ; Rankin v. Coop- 
vr (C. C.) 149 Fed. 1010, 1017; Stephens v. Over.stolz (C. C.) 43 Fed. 
771, 775. The bill should show clearly whether the défendant is 
chàrged with the whole loan or only with the excess. 

As was said in Allen v. Luke (C. C.) 141 Fed. 694, 696, the défend- 
ants "are entitled to know the kind of alleged négligence upon which 
the complainant will rely. * * * The complainant must specify 
the action or inaction relied on." So, also, the défendants are entitled 
to know, respectively, which spécifie transactions are charged against 
them as violations of the statute involving liability under section 5239 

As a basis of the charges of statutory liability it will be necessary 
for the plaintifif to show the amount of the bank's unimpaired capital 
stock and unimpaired sm-plus fund from time to time, in order to dé- 
termine if the total liabilities of any borrower exceed one-tenth part 
thereof. R. S. § 5200, as amended June 22, 1906 (Comp. Stats. 1916, § 
9761). This is unnecessary to establish the charges of négligence and 
of lialjility upon common-law grounds. 

As it is apparent that the grounds ot liability involve différent ques- 
tions of fact — tbe statutory ground, the fmancial status of the bank ; 
the common-law ground, the financial status or apparent crédit of th(.' 
borrower and indorsers — as well as questions of knowledge, actual 
or imputed, of thèse quite différent things, it seems a practical neces- 
sity to so limit the charges against a particular défendant as to relieve 
him from attendance upon the taking of testimony upon issues which 
do not concern him. 

In paragraph 8 there are allégations as to the time of total exhaus- 
tion of assets, and proof of complète exhaustion of assets at a par- 
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ticular date would render ail subséquent loans of whatever amount 
excessive loans ; for which, under R. S. § 5239, directors who know- 
ingly violated section 5200 might be liable. But this paragraph does 
not cover the earlier period of the bill, and does not furnish a basis for 
determining which of the earlier loans were in excess of the statutory 
limit. This paragraph 8 begins with the clause : 

"In conséquence of the wrongful action and neglect of said respondents, as 
hereinafter set forth, the capital and surplus was impaired," etc. 

This seems to introduce at this point an immaterial question. It is 
the fact of impairment, rather than the mode of impairment, which is 
material upon the question of excessive loans, and the liability for nég- 
ligence must dépend upon the subséquent charges. This clause should 
be stricken out as tending to introduce a false issue, and as super- 
fluous in view of the référence "as hereinafter set forth." 

Paragraph 8 should further be amended to show clearly at what time 
the capital and surplus had been reduced to such extent as to make par- 
ticular loans excessive, and at what time so completely exhausted as to 
make excessive ail loans thereafter. It is, of course, not necessary for 
the plaintiff to state the amount of capital and surplus on each day, 
but only to charge that particular loans were in excess of 10 per cent, 
of the then existing capital and surplus, and that particular défend- 
ants knowingly violated the statute in respect to such loans. 

To détermine the amount of the unimpaired capital and surplus of 
the bank from time to time, it will be necessary to send the case to 
a master, and it will probably be most convenient for the master to 
détermine : 

First. At what period of time the capital stock and surplus had 
been wholly exhausted; and 

Second. At what times the impairment was such as to render ex- 
cessive ail loans over a certain amount. 

The plaintiflf, before the master, may charge this in gênerai terms, 
and if the charge is denied it will probably be necessary for him to 
specify in détail what loans or crédits he deducts to show exhaustion 
-or dépréciation of capital and surplus. 

The plaintiff 's brief in reply states : 

"In the présent case the facts which gave rise to the cause of action were 
not the loans appearlng on the books, but the character of those loans — ^a 
character not apparent on the hooUs because dépendent upon the crédit of the 
borrowers." 

The bill charges also the payments of dividends in violation of 
section 5204, R. S. (Comp. St. § 9766). 

"An investigation into the merits of this charge wlU uecessarily involve a 
crUlcal inquiry into the flnanflal condition of the bank on each of said occa- 
sions," etc. Cockrill v. Cooper, 86 Fed. 7, 15, 29 C. C. A. 529. 

It does not appear necessary that the plaintiff in his bill should 
set forth what loans depleted the capital, though it may become nec- 
essary for him to charge this before the master. Neither is it nec- 
essary to show that the depletion was caused by debts due on which 
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interest was past due and unpaid for a period of six months ; the same 
not being well secured. It does not f ollow, because section 5204 makes 
thèse bad debts, that it makes ail other debts good, or that debts which 
are otherwise bad are not to be deducted to détermine the unimpaired 
capital and surplus. 

Other objections require brief considération. 

[7] I am of the opinion that the objection for nonjoinder of other 
directors is not well taken, and that it is for the plaintiff to say which 
of the directors he will sue. If there is any right of contribution, 
which is ver)^ doubtful at least, that right will not be prejudiced by 
nonjoinder, and the plaintiff should not be compelled to join parties 
against whom he has found no cause of action, or whom he deems 
pecuniarily irresponsible. 

Paragraph 14 : Lines 6 to 14, inclusive, and words beginning "and 
that the liabilities" and ending with the word "association" on line 
16, are mère surplusage, and should be stricken out. 

Paragraph 15: This seems to be too gênerai to be of use, and 
adds nothing to the bill. It should be stricken out or amended. 

Paragraph 16 may stand as a gênerai allégation, but should be sup- 
plemented by allégations defining the particular loans or loss of divi- 
dends charged to particular directors, and the spécial ground of lia- 
bility of each director for each loan. This, of course, will permit 
of some grouping for the purpose of condensation; but that each 
défendant should be separately informed as to the matters in the 
bill charged against him is an indispensable requisite of pleading. He 
should not be compelled, at his own risk, to discriminate between the 
matters charged to him and matters charged to other directors, or be- 
tween the grounds of liability applicable to him and those applicable 
only to others. This is a burden which the plaintiff must assume, 
and from which no liberality in the rules of pleading can excuse him, 
for this is matter of substance. 

Paragraph 18 may stand, but should be supplemented. It should 
not be difficult for the plaintiff to state defînitely which dividends hâve 
been wrongfully declared by particular directors, and which directors 
he seeks to charge with responsibility for loss due to a failure to re- 
cover the same, and the grounds of this liability. 

Paragraphs 27 and 28 should be supplemented by a charge as to each 
director, stating the spécifie investment in stocks and bonds for which 
he is to be held responsible. 

Paragraphs 30, 31, 32, and 33 relate to négligence in respect to 
the président, Edward P. Metcalf ; but thèse allégations do not seem 
to be connected with any spécifie transactions, and it is not enough as 
to any particular director to say that Metcalf's unfaithfulness was a 
large part of the cause of loss, without defining what sums they are 
charged with negligently losing through trusting matters to Metcalf. 
Thèse should be stricken out or amended. 

Paragraph 37, as we hâve already said, is too broad and uncertain 
in its terms, and cannot be applied to any particular loan. It should 
be amended or stricken out. 
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Paragraphs 38, 39, and 40 seem to be inserted for the purpose of 
explaintng delay, and of removing any presumption of lâches which 
might arise from the fact that items beyond the period of the stat- 
ute of limitations are relied upon. As to récent matters, witliin the 
period of the statute of limitations, it is not seen that paragraphs 38, 
39, and 40 bear upon the liability of the présent défendants. The al- 
légations are too indiscriminately made. The questions of lâches and 
limitations, however, may be dealt with more conveniently after the 
filing by the plaintiff of further particulars as to each défendant. 

Concerning the bill generally it may be said that it appears to be 
drawn with the view of convenience of the plaintiff, and that it 
charges the défendants too indiscriminately with ail the kinds of lia- 
bility, statutory and at common law, which may be imposed upon di- 
rectors, and with many transactions with which they are not connected, 
or, if connected, only in some particular way. 

It should not be forgotten that this bill asserts money claims. It as- 
serts that known losses were due to the misfeasance or nonfeasance of 
thèse défendants. Each défendant is entitled to know the money claim 
made upon him, the grounds upon which he is charged in respect to 
each distinct transaction, in order that he may meet only those charges 
which affect him, and not be put to the expense of defending gênerai 
charges with a large part of which he is not concerned, with the risk 
that, if he does not défend on ail points as to ail défendants, he may be 
in default and incur excessive damages. 

The bill is not defective in substance, but seems to be subject to 
the criticism of a défendant that it présents "an indiscriminate charg- 
ing of various kinds of wrongdoing as applicable equally to ail the re- 
spondents" ; whereas it should be so f ramed as to enable each défend- 
ant to plead or answer, not to the whole bill, but as to the matter 
chargeable to him only. 

In addition to the amendments hereinbefore suggested or indicated 
as necessary, I am of the opinion, though it may impose some burden 
on the plaintiff, that each individual director is entitled to hâve the 
money claim made upon him stated with the same definiteness and cer- 
tainty, both as to the amount claimed and to the grounds of liability, 
as if he were sued alone. This may admit of some grouping of de- 
fendants, but will doubtless resuit in at once relieving many of the de- 
fendants from the burden of préparation in respect to many of the 
transactions set up in the bill. 

Thèse statements of particulars should be framed in such form that 
they may be used before the master as plaintiff's charges against each 
défendant. It is suggested that in view of the full statement of certain 
particulars in paragraph 20 of the bill thèse additional statements may 
be much condensed, especially by the omission of the full détails of 
many items apparently of renewal, and the substitution therefor of a 
gênerai statement, with référence, if necessary, to particular items set 
forth in paragraph 20 of the bill. 

Important questions of limitations and lâches appear upon the face 
of the bill. 
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Whether the allégations that loans actually made were carried on the 
books at their face value, instead of at a depreciated value, show such 
concealment as avoids the statute is very doubtful. After the retire- 
ment of a director, both the security for the loans and the Financial 
responsibility of the borrower were matters open to inquiry by examin- 
ers and subséquent directors. There is no allégation of concealment 
of what loans were made, or of suppression of the usual sources of 
information open as to the responsibility of borrowers or the value of 
assets. 

Thèse défenses, however, do not go to the whole bill, which covers 
many transactions within the period of limitations. They may be best 
considered after the Lill has been amended, and after the filing of tlie 
bdls of particulars. 

Jn accordance with equity rule 20 (198 Fed. xxiv, 115 C. C. A. xxiv), 
the plaintiff is ordered to file, within 30 days, a further and bettc.r 
statement of the nature of his claim, and further and better particulars 
of the matters of his bill in accordance with the foregoing opinion. 

Further considération of motions to dismiss and to strike out is de- 
ferred until expiration of time allowed plaintiff by above order. 



In re FRANKLIN BRP:WINO CO. 

(District Court, E. D. Nfw Yc)rl<:. Mardi 10, 1920.) 

1. Bankruptcy <S=>4(î7 — Ordpr reversing allowaiice of part of claim for fur- 

ther heariiig not final order. 

Whorc, on appcal l's'oin au allowaiice by tlio rcfert'c of part of a daim, 
his compiitation was adopted, but the allowaiice wns reversée! for a new 
hearing on affirmative défenses, the order was not a final order, and the 
entire (juestlon was before the court on a subséquent appeal from an or- 
der allowing the saine part of the claim. 

2. Bankruptcy <Ê=^;<11(6; — Acceptance of seciired bonds, subsequently set 

aside as preferential, not an accord and satisfaction. 

Where a corporation issued bonds securcd by a mortgage to the execu- 
tors of a creditor, wiio was its principal stockholder, and the executors ais- 
tributed the bonds to the Icgatees, but the mortgage and bonds were lield 
invalid, as pr(>ferential, and were returned, there was no accord and sat- 
isfaction, preventing proof of the claim s an uiisccured claim. 

3. Bankruptcy <S=»31I(2) — Legatees held to iiave acquiesced in préférence 

obtained by executors. 

Where a corporation issued mortgage bonds to a creditor's executors, 
the legatees, who con.sented to the taking of the bonds by the exécutera, 
acquiesced in the préférence thereby obtained. 

4. Bankruptcy "S^SIKS) — Attempt to secure préférence by tiiose in control 

of corporation held not to prevent proof of claim. 

The securing by executors of a creditor and principal stockholder of a 
corporation of a préférence by causing mortgage bonds to be issued to 
them held not such a fraud as required disallovvauce of the claim as an 
unsecured claim, though they included in the amount for which the bonds 
were issued the testator's investment in stock of the corporation, and 
also a lump snm to cover any possible errors in computation. 

^=>For otter cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexw» 
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5. Bankruptcy <5=>311(6)— Creditors, surrendering préférence, may prove 

claim. 

When a créditer voluntarily surrenders a préférence, he may prove his 
claim, whether or not lie was dellberately attempting to obtain a préfér- 
ence. 

6. Bankruptcy <Ss=>3ll(6) — Créditer, compelled to surrender préférence, may 

prove claim. 

A créditer, compelled to surrender his préférence, may prove his debt, 
vcitûout référence to whether or not he had knowledge of just what "he 
was doing when the préférence was created. 

7. Bankruptcy '§='314(1) — ^Investment in stock not provable claim against 

estate of corporation. 

Moneys Invested and lost by a créditer of a corporation by subscrip- 
tion to the corporation's stock may not be iiicluded in his claim in bank- 
ruptcy. 

In Bankrf ptcy. In the matter of the Franklin Brewing Company, 
bankrupt. On appeal from an order of the référée allowing a claim 
in part. Exceptions overruled, and claim allowed at the amount 
found by the référée. 

See, also, 257 Fed. 135. 

Samuel Evans Maires, of Brooklyn, N. Y., for trustées in bank- 
ruptcy. 

Henry F. Cochrane, of Brooklyn, N. Y. (Charles E. Hughes and 
Charles E. Hughes, Jr., both of New York City, of counsel), for 
claimants. 

CHATFIELD, District Judge. As stated in the mémorandum filed 
on August 2, 1919, upon the previous appeal, the computation adopted 
by the référée seems to be correct. Both parties at that time appealed 
from an allowance by the référée of a part of the claim. The allow- 
ance was reversed and sent back for a new hearing upon two afifirina- 
tive défenses, and no final judgment was entered either allowing or 
disallowing the claim. The présent order of the référée allows the 
same portion of the claim after the hearing and décision of the affirma- 
tive défenses, and this appeal brings up ail questions involved in an 
allowance of part of a claim. The order of August 2, 1919, approved 
the amount to be allowed, and thus made it unnecessary for the 
référée to make différent findings as to the amount, unless some new 
évidence was presented. 

[1] A pétition to revise the order of August 2, 1919, in matters of 
law, might hâve been filed with the Circuit Court of Appeals ; but that 
order was not a final order, and the entire question is now before the 
court, except that the court cannot on the same record be expected to 
change its disposition as to the amount of the claim to be allowed. 
But this disposition must be again formally declared, if the allowance 
of a part of the claim and a disallowance of the balance is to be up- 
held. The court, therefore, will reaffirm the finding that no reason is 
shown by the record for dififering from the referee's conclusion as to 
the amount of the claim. 

The only questions which need be considered on the présent appeal 
are whether the défense of accord and satisfaction is maintained, and 

©saFor other c»ses see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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whethér the transaction by the executors was a fraud of such a nature 
that the estate of Claus Doscher is not entitled to disavow the fraud, 
surrender the bonds held to be preferential, and prove its claim, even 
to the extent to which it may be held to represent an actual debt. 
Keppel V. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 L. 
Ed. 790. 

[2, 3] The case does not seem to be one of accord and satisfaction, 
except in so far as any preferential payment to a creditor is for the 
time being treated by the creditor as full payment. The legatees of 
the estate of Claus Doscher are still entitled to a distributive share of 
whatever there is in his estate. They consented to the taking of the 
bonds by the executors, and thereby acquiesced in what was evidently 
a préférence. But thèse legatees are not the creditor. They hâve 
given back their bonds and mortgage (In re Franklin Brewing Co. 
[D. C] 254 Fed. 910), and are still entitled to anything which will 
take the place of thèse bonds in the hands of the executors. 

If the executors had taken the bonds of an independent railroad, 
with the knowledge of their legatees, and had distributed them to the 
legatees, and the turning over of thèse railroad bonds had been shown 
to be a préférence, then the preferential payment could hâve been 
refunded, and the executors would be still entitled to prove their gên- 
erai debt. The legatees would hâve been entitled to receive whatever 
dividend was paid on account of the gênerai debt after it was proved. 

If, on the other hand, the issuance of bonds by the railroad had been 
attacked, the situation might bave been like one where checks upon 
a bank had been accepted, then certifled, and thereafter the bank had 
become insolvent. This would not be the case of a préférence, but 
the securities would bave become worthless after payment to the 
creditor. 

In t'ie présent case the trustées in bankruptcy brought an action 
(Karasik v. People's Trust Co. [D. C] 252 Fed. 324, affirmed 252 
Fed. 337, 164 C. C. A. 261), to déclare the bonds and mortgage void 
ab initio. They were held to be voidable and preferential on the de- 
mand of the trustées in bankruptcy, because issued to directors and 
stockholders with knowledge of the facts. This was therefore not a 
payment of securities which proved worthless to a creditor, who then 
claimed that he had received a préférence from the bankrupt estate. 
It was a payment which rendered the mortgage worthless or fraudu- 
lent, because it was preferential. The illegaHty was not in the ac- 
knowledgment of the debt by the issuance of bonds, but in the attempt 
to pay or secure the debt ahead of other creditors. The executors had 
no greater claim than the estate, so far as the original debt was con- 
cerned. The executors and the legatees both were parties to the 
création of the obligations, and are therefore bound by the fraud, for 
the bonds were not issued until after the death of Claus Doscher. 
But the Doscher estate was the creditor of the bankrupt. The legatees 
were merely parties who had a claim against the executors for their 
distributive shares. The trustées did not make thèse legatees parties 
in the litigation to déclare the bonds void, and the legatees, there- 
fore, even with knowledge of the transaction, were not bound to do 
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more than the Doscher esta te, and give up the security which was 
found by the court to be preferential. This they hâve done, and they 
certainly will receive ultimately from the executors of the estate of 
Claus Doscher, deceased, their share of whatever is obtained in place 
of thèse securities. 

Starting, therefore, with the propositions that the legatees hâve no 
claim, except through the executors, that the fraud or wrongdoing 
was shared by the executors, the directors, and the legatees, that there 
was no satisfaction of the claim, except in so far as a preferential pay- 
ment was accepted, and that the fraud was a fraud against other 
creditors, instead of an attempt to establish a claim with no foundation 
of debt at ail, we must consider whether the déception imposed upon 
the other creditors was so indivisible, or of such a reprehensible na- 
ture, that the claim itself, as a whole, should be disallowed, on the 
ground that those presenting it are not in a position to ask the ecjuity 
involved in the allowance of the riglits to which, as a matter of law, 
they would be entitled to the extent of a valid debt. 

[4] We can disregard the amount by which the $450,000 issue of 
bonds exceeded the total debt. This evidently was not the resuit of 
any deliberate action, but the amount of the mortgage was put at a 
lump sum sufficient to cover ail of the items found by the bookkeep- 
ers, with a margin for possible error much in excess of what was 
proper or allowable. It was but a part of the same careless and dis- 
regardful way in which the entire transaction was carried out. When 
the inquiry was made, the claim was promptly reduced to the figures 
which had some apparent foundation in the accounts. But even the 
legatees and executors are not chargeable with a deliberate intent 
to steal the funds of the brewery, without some considération for 
their claim. One of them, Henry Doscher, was the person who first 
assumed the responsibility of transferring the items of money paid 
in by Claus Doscher, deceased (and which, to a great part, were un- 
collectible, except as they represented stock in the corporation), into 
an obligation secured by a mortgage. But even Henry Doscher had 
the basis of thèse payments for the return of the money Vk^hich had 
been put into the corporation, and his wrongdoing was no greater, so 
far as the allovi^ance of a claim for his actual advances v, s concerned, 
than woidd be the act of any creditor, who, with kncvledge of the 
bankrupt's affairs, obtains a préférence from the bankrupt's property. 

[5. 6] As was held in the Keppel Case, supra, Page v. Rogers, 2il 
U. S. 575. 29 Sup. Ct. 159, 53 L. Ed. 332, In re Clark (D. C.) 176 
Fed. 955, In re Louis J. Bergdoll Motor Co., 233 Fed. 410, 147 C. C. 
A. 346, and State Bank v. Ingram, 237 Fed. 76, 150 C. C. A. 278, when 
a creditor voluntarily surrenders a préférence, he may prove his 
claim, whether or not he was deliberately attempting to obtain a préf- 
érence; also, when he is compelled to surrender his préférence, he 
may prove his debt, without référence to whether or not he had knowl- 
edge of just what he was doing when the préférence was created. 

As was said in the mémorandum in this case filed August 2, 1919, 
the wrongdoing, so far as the claim allowed by the référée is con- 
cerned, is not in the création of the original debt, but was only in the 
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attempt to obtain the préférence. And this is true, even with respect to 
that part of the claim which has been disallowed by the référée. Claus 
Doscher, deceased, and much less his executors and legatees, had no 
right to seek or to obtain a préférence or to so raanage the affairs of 
the FrankUn Brewing Company as to create a préférence in their own 
favor. But ail of the items which went into the preferential claim 
were based upon advances of money, and it should net be held that 
a wrongful use of the debts created by thèse advances, or of the 
claims accrning to a stockholder who acquired stock by means of thèse 
advances, should deprive that stockholder of proving whatever debt 
may actually be shown to hâve existed, of the same rank as the claims 
of the other gênerai creditors. Nor shoidd the proof of thèse actual 
debts be prevented by the stockholder's ill-advised and unfair attempt 
to include in the préférence his other bad investment of moneys, 
so long as the money was actually advanced and has not been repaid. 

[7] On the other hand, the finding of the référée is correct that the 
moneys which the créditer had invested and lost (in some other way 
than as a gênerai debt, such as a subscription to stock, etc.) were prop- 
erly excluded from the claims which should be paid out of the fund 
for gênerai creditors. 

The exceptions of both parties to the allowance of the claim in 
part, and the disallowance of the balance, respectively, will be over- 
ruled, and the claim allowed at the figure found by the référée. 



STATÎ5 OF MISSOl'KI ex rel. BREWRR, County Revenue CoUector, v. FED- 
ERAL LEAD CO. 

(District Court, E. D. Mi^^^:<)lu■i, E. D. May 4, 1020.) 

Xo. .520",. 

1. Evidence ©='83<1) — Presumption tliat officer qii.ilifleil on day flxed by slat- 

ute. 

Wliore a l)in by a collcctor of rovoiue of a Missouri coiuity, who was 
ol('ctc<l iii 1018 for a tpvm bcfrinnins tlio fu'st Montlay in Mareh, 1019, was 
silciit as to tlie précise date at wliicli tlio collector netually qualifiprt and 
assnmcd diities as sudi. it will be lu-esumed that the collector took his 
office on the day prescribed liy Itev. St. Mo. 1!H)0, § 11448. 

2. Eqiiity €^^Hfi3 — IMotion to dismiss admUs mattcrs weH pleaded. 

A motion to dismi.ss a bill admit.s ail ma tiers and claims set forth whicli 
are well pleaded. 

3. Courts <S=3()6(6) — Where povvers of collectors flxed by statute, common-law 

rulcs rot décisive. 

AVliere the power, dnties, and anthority of collectors of revenue were 
fixed by tho Missouri statutes, nelther common-law rules nor décisions of 
oth(>r States are décisive. 

4. Taxation <S='5()8(6) — Wliere collector fails to makc settlement, bondsman 

liaWe. 

Where collector of revenue fails to mal^e settlement with the county 
court on the last day of his term, as reyuii'ed by Rev. St. Mo. 1009, §§ 
n4(M, 114(17, 114(58, and 11474, or fails to make payment on the scttlemeni 
to th<> county treasurer, etc., both 1k,' and his bondsman become liable 
nndi !• section 11479. 

^ESjFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeats & Indexes 
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5. Principal and agent €=163(1) — Principal may ratify unauthorized act. 

A principal may by ratification become bound by the unauthorized act 
of an agent, or me act of one wlio was net, before such ratification, actual- 
ly tlie agent of tlie principal. 

6. Taxation '&=>552î^ — Wliere county court accepted a less sum, it impliediy 

ratifled compromise by collector. 

While the collectors of revenue of the several counties in the state of 
Missouri are without authority under Rev. St. Mo. 1909, § 11429 et 
seq., to compromise an assessment, and can be relieved of liability nnder 
section 11464 only by collectlng the tax or by procuring a crédit from the 
county court on return of the delinquent tax list, yet where a collector 
entered into a stipulation with a taxpayer that the assessment was 27 
per cent, too high, and on the collectors' final settlement the county court 
accepted the proceeds of a jiidgment obtained pursuant to the stipulation, 
the county court must be deemed to hâve ratifled the réduction of the as- 
sessment, and to hâve acted under the power eonferred by Const. art, 6, 
§ 36, giving the county court jurisdictlon to transact ail county and other 
business, and Rev. St. Mo. 1909, § 11492, allowing the county court to 
correct and reduce assessments; the action of the court amounting to a 
réduction of the assessment. 

7. Taxation <S=>552îé — Wliere collector wîtliout autliority Lowered valuation, 

county court may proceed against taxpayer. 

Where the collector of revenue of a Missouri county vi^ithout authority 
lowered the assessed valuation, the county court, on the end of his term, 
may refuse to settle and proceed against the collector and his bondsmen 
for the fuU amount of the tax or may, so refusing accept the amount ob- 
tained, and thereafter, under Rev. St. Mo. 1909, § 11491, allow the taxes 
for the succeeding year to hecome delinquent and then sue for the entire 
amount or, if the taxpayer lias Personal property in the county, proceed 
against the same under section 11461. 

In Equity. Bill by the State of Missouri, on the relation of J. Ed- 
ward Brewer, Collector of Revenue of St. François County, Mo., 
against the Fédéral Lead Company. On motion to dismiss the bill. 
Motion granted. 

Ben H. Marbury and J. P. Cayce, both of Farmington, Mo., for 
complainant. 

Edward A. Rozier, of Farmington, Mo., Politte Elvins, of Bonne 
Terre, Mo., and Holland, Rutledge & Lashly, of St. L,ouis, Mo., for 
défendant. 



FARIS, District Judge. The facts in this case, as thèse facts are 
disclosed by the bill of complaint, while somewhat voluminous, are 
yet in the last analysis fairly simple and fall within a narrow com- 
pass. As appears from the face of the bill, by the allégations of which 
movant is, of course, concluded, thèse facts run in brief substance 
thus : 

At the September term, 1918, of this court, défendant hère, a cor- 
poration under the laws of New York, as plaintiff therein, filed in this 
court an action in equity to restrain one James J. Croke, as collector 
of the revenue of St. François county, Mo., from enforcing against 
défendant the collection of certain State, county, road, bridge, and 
school taxes, assessed against the real estate of défendant for the year 

^s»For other cases see same topic & KBY-NUMBBR in ail Key-Nurabered Dlgests & Indexes 
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1918, and aggregating the sum of $214,401,91, averring that such tax- 
es, the collection of which was threatened to be enforced, were illégal, 
and therefore uncollectible, except the sum of $100,000, which sum 
défendant herein then and there tendered and paid into the registry 
of this court. The court thereupon granted to plaintiff in the injunc- 
tion suit a temporary injunction, restraining said Croke, as collector 
of the revenue as aforesaid, from proceeding to enforce against this 
défendant the collection of the alleged illégal taxes until the further 
order of the court. Thereafter, and on March 1, 1919, and in the 
September terra, 1918, of this court, Croke, défendant in the injunc- 
tion suit, answered, admitting ail merely formai matters, but specifi- 
cally denying ail allégations and averments making for any errors or 
illegalities in the assessment and valuation of this defendant's prop- 
erty, and praying, by way of counterclaim, judgment for the sum of 
$250,850.23, the sum then due for taxes and penalties, as shown by the 
tax books in the hands of said Croke, collector as aforesaid. 

Following the filing of the above answer and counterclaim, and on 
March 3, 1919, Croke and this défendant entered into and filed in 
this court a stipulation wherein Croke, défendant therein, in his ca- 
pacity as collector of the revenue of St. François county aforesaid, ad- 
mîtted that the taxes assessed against this défendant for the year 1918 
were "discriminatory and excessive" to the extent of 27 per cent, of 
the assessed aggregate thereof, and that the same ought to be reduced 
27 per cent., and thereupon a decree embodying this réduction, but 
with certain penalties and attorney's fées, was accordingly entered in 
this court. By the terms of this decree this défendant was adjudged 
to pay and did pay to Croke, as collector as aforesaid, the sum of 
$100,000 then in the registry of this court, plus the additional sum of 
$56,513.39 as taxes, together with $2,150 as statutory penalties and 
$2,150 as commissions to Croke as collector, and an attorney's fee of 
$5,375, amounting in the aggregate to the sum of $166,188.39, plus the 
interest on the sum of $100,000 paid into court, the amount of which 
interest is not disclosed. By this decree Croke, as collector, and his 
successors in that office, were perpetually enjoined from en forcing 
against this défendant the collection of ail taxes assessed against it for 
the year 1918. 

[1] J. Edward Brewer, at whose relation the state of Missouri sues 
as plaintifif in the instant case, was elected collector of the revenue of 
St. François county, Mo., in November, 1918, for a term beginning 
on the first Monday in March, 1919. Section 11448, R. S. Mo. 1909. 
The bill of complaint herein is silent as to the précise date at which 
Brewer actually qualified and assumed his duties as such collector. 
Absent such allégation, it will be presumed that relator took over 
this office on the day prescribed by statute. Brewer, collector as 
aforesaid, as relator, filed the instant action in this court on February 
20, 1920, to set aside the decree which was entered by this court on 
the 4th day of March, 1919, and as ancillary thereto and for further re- 
lief therein to enforce against the défendant the collection of the fuU 
sum of $214,401.91 as taxes for the year 1918, together with ail ac- 
crued interest and penalties, amounting when this suit was filed to 
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$250,850.23, less the sum of $151,813.39, paid, it is alleged, by défend- 
ant pnrsuant to the decree of this court on Mardi 19, 1919. 

Relator bottoms his right to set aside such decree on the gênerai 
allégation that the acts of Croke, his predecessor in the office of col- 
lector, in entering into the stipulation pursuant to which the decree was 
made in this court, were "fraudulent and void." This gênerai alléga- 
tion is eked out by the averments that Croke had no authority under 
the laws of Missouri to settle or compromise the injunction suit, or 
to enter into the stipulation above mentioned, or to consent to a de- 
cree for any sum less than that shown by the tax books in his hands 
as collector; that there are provided by applicatory statutes of the 
State of Missouri a county board of equalization and a state tax com- 
mission, in which is vested the sole power to adjust and equalize tax- 
es; that by entering into the said stipulation Croke, as collector, and 
this défendant, unlawfully and wrongfully deprived the said board of 
equalization and the state tax commission of their lawful statutory 
powers of adjusting and equalizing the taxes assessed against défend- 
ant ; that it was not true, as conceded in the stipulation signed by 
Croke, that the assessment against this défendant was discriminatory 
and unjust ; and that this court was not advised of the true facts when 
it entered the decree hère sought to be set aside. Thus, in fair sub- 
stance, run the whole of the allégations of fraud and of a meritorious 
défense to the action wherein the decree hère attacked was entered. 

Barring the inference from an offer, contained as vvell in the body 
of the pétition as in the prayer for relief, to crédit défendant herein 
with ail payments made by it to Croke as collector, as aforesaid (ex- 
cept the sum of $5,375 paid to Croke's attorneys, which is not men- 
tioned), there is no direct admission that St. François county ever 
got the $161,813.39 paid to Croke under the decree of March 4, 1919; 
nor, save this, is there any offer to pay the latter sum into court, nor 
is there any other tender, or offer to do equity. 

Défendant filed its motion to dismiss the bill (among other grounds, 
either not well taken or duplicated in substance), for that (a) the bill 
sets up no ground for équitable relief ; (b) that plaintiff has not donc 
equity, nor offered to do equity : (c) that there is no allégation that the 
taxes sued for as ancillary relief hère are delinquent, or were ever re- 
turned delinquent by Croke as collector; (d) that there is a defect of 
parties défendant, in that Croke is not made a party herein ; (e) that 
it appears on the face of the bill that Croke, as collector, had the au- 
thority to compromise the suit against him; and that his action in 
that behalf was légal and binding on the county of St. François. 

[2] I consider the case, therefore, upon the motion to dismiss, which 
admits ail matters and things set forth in the pétition which are well 
pleaded. In doing this I am of opinion that it will not be necessary 
to consider ail the points which I reserve above as being possibly de- 
batable. 

[3-6] Taking the last point first, and considering it literally, but 
in connection with the first point, I think there can be scant doubt that 
Croke had no authority to compromise with défendant by accepting a 
less amount as taxes due from the défendant than the actual sum. 
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shown by the tax books in his hands as collector. The duties of Croke 
as collector are defined and prescribed by the statutes of Missouri, 
which create the office of collector of revenue of the several counties 
in the state of Missouri (section 11432, R. S. Mo. 1909; State v. Her- 
ring, 208 Mo. 708), 106 S. W. 984, and which prescribe the duties of 
such collectors (sections 11429, 11434, 11440, 11445, 11448, 11450, 
11456, 11459, 11460, 11461, 11464, 11465, 11466, 11467, 11468, 11469, 
11473, 11474, 11475, 11477, 11478, 11479, and 11480, R. S. of Mo. 
1909). Since, therefore, the office is of statutory origin (State v. Her- 
ring, supra), neither the common-law rules, nor the décisions of other 
States, touching the powers, duties, and authority of collectors of state 
and county revenue in such states, are décisive. Section 11429, R. S. 
Mo. 1909, cited supra, j^rovides that ujîon the delivery of the tax books 
to the collector he is to be charged with the full amonnt of the taxes 
shown upon such books. He can be reli^^^ëd from liability only (a) by 
collecting such taxes, or (b) by procuring'j'cçedit from the county court 
of his county upon a return of a delinquênt list pursuant to statute. 
Section 11464, R. S. Mo. 1909, supra. To the end that the collector 
may be relieved, upon the performance of either one or the other of 
the above contingencies, annual settlements with the county court are 
required. Thèse settlements, to distinguish them, perhaps, from the 
"monthly statements" and the monthly payments also required to be 
made by the collector (section 11473, supra), are called "final settle- 
ments" in the statutes (section 11465, supra). 

The policy of the state of Missouri, as expressed in the décisions 
of the Suprême Court thereof, is clearly opposed to the view that any 
officer, such as a collector, can bind the county, save and except by 
such performance of incumbent duties as is prescribed by statute. 
Lamar Township v. City of Lamar, 261 Mo. 271, 169 S. W. 12, Ann. 
Cas. 1916D, 740; Mullins v. Kansas City, 268 Mo. 444, 188 S. W. 193 ; 
Ex parte Tartar (Mo.) 213 S. W. 94. There seems to be no Mis- 
souri statute conferring power on the collector to take a less sum in 
payment of the taxes charged to him on the tax books than the amount 
of such taxes as shown by such tax bonks. At least the diligence of 
counsel has disclosed none such, and after a diligent search, aided by 
some prior knowledge of the subject, I havc been unable to find any 
such statute. Neither is there any statute in existence which express- 
ly places authority on a county court of Missouri to compromise tax- 
es as such, and which bave been levied and assessed and made up into 
a tax book, in a case such as is hère before me. County courts in Mis- 
souri are empowered to compromise back taxes, when the lands against 
which such taxes hâve been assessed are not wortli the taxes assessed 
thereon (section 11496, R. S. Mo. 1909); to refund taxes coUected on 
an illégal levy, provided the fact of such illegality has theretofore been 
judicially determined by the Suprême Court of the state (section 
11523, R. S. Mo. 1909) ; to correct erroneous assessments, for that the 
lands were not subject to taxation, or were assessed twice for the 
same years, or assessed to two différent persons (section 11522, R. S. 
Mo. 1909). None of the above statutes, it is obvious, applies to the 
situation hère presented. 
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There îs a statute, liowever, which confers upon the county courts 
of the several counties of Missouri plenary authoAy to either raise or 
lower assessed valuations upon property, which lowering of valuations 
will hâve the inévitable effect to lower the amount of taxes due there- 
on. This section reads as follows : 

"Errors in Tax Books may &e Corrected, When — In ail cases where the 
county court, or assessment board, or any city council or assessment board, 
shall bave assessed and levîed taxes, gênerai oi- spécial, on any real estate, 
according to law, whether the same be delinquent or otherwlse, and untll the 
same are pald and collected, with ail costs, Interest and penaltles thereon, the 
city council of any city and the county court of any county shall hâve tlio 
full power to correct any errors which may appear in connection therewith, 
whether of valuation, subject to the provisions of the Constitution of this 
State, or of description, or ownersliip, double assessment, omission from the 
assessment list or books, or othervfise, and to malje such valuations, assess- 
ment and levy conform in ail respects to the facts and requirements of the 
law. Any description or désignation of property for assessment purposes by 
which it may be identifled or located shall be a sufficient and valid description 
or désignation." Section 11492, R. S. Mo. 1909. 

It will be noted that the section of the Missouri statutes above quot- 
ed confers authority upon the several county courts to raise or lower 
valuations and to correct errors, "subject to the provisions of the Con- 
stitution of the State." Without going into other of the exceptions 
and limitations of the Missouri statutes touching matters not hère 
relevant, it seems obvions that the power conferred on the several 
county courts by the section of the statutes, supra, is derived from 
section 36 of article 6 of the Constitution of Missouri, which, so far 
as pertinent, reads thus: 

"In each county there shall be a county court, which shall be a court of 
record, and shall bave jurisdictiôn to transact ail county and such other busi- 
ness as may be prescribed by law." 

It is also obvions that the above constitutional provision, in confer- 
ring upon the county courts of the several counties power to trans- 
act "ail county business," has the eflfect of making such county courts 
the gênerai agents of the counties. If this view is correct, it is clear 
that the above statute and the constitutional provision above quoted 
hâve a very important bearing upon the issues presented in this case. 
For, absent some statutory inMbition, and I know of none, and sub- 
ject to some prohibitions of the Constitution of Missouri not hère 
relevant, the county courts are authorized to deal with ail county 
business just as any other gênerai agent of an individual principal 
might do. 

It is true that the county court of St. François county did not, by 
any explicit order made by it to that identical efifect, lower the assess- 
ed valuation of the property of the défendant. The collecter, how- 
ever, without any statutory authority, as I hâve tried to show, stipu- 
lated in the former case that the assessment was 27 per cent, higher 
on the property of the défendant than it lawfully ought to hâve been. 
In eiïect, then, the collector lowered this valuation, and I think that 
the county court ratified the act of the collector in so doing, as I think 
it had a right to do, pursuant to the statutes which I hâve quoted, and 
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pursuant to the authority conferred on it by the Constitution in making 
it the gênerai agent of the county for the transaction of ail county 
business. For it must be présumée! that the county court made a final 
settlement with this coUector on Monday, the 3d day of March, 1919. 
While there is no explicit allégation of such a settlement, the statute 
then and now in force required the making of such settlement and re- 
quired the payment thereupon to the county treasurer for the county, 
and to the state treasurer of the state, of the monev coUected bv him. 
Sections 11465, 11467, 11468, 11474, R. S. Mo. 1909. If the collect- 
or failed to make such a settlement, or failed to make payment there- 
upon to the county treasurer for the county, and to the state treasurer 
for the state, of ail moneys coUected, he became liable to be sued on 
his bond by either the state or the county, or both, according as to 
whether the failure to pay was as to state or county funds. Section 
11479, R.S.Mo. 1909. 

However, the bill of complaint herein, in obvions eftect admits that 
the collector paid into the statutory custody the moneys received by 
him pursuant to the stipulation and the consent decree. This admis- 
sion, I think, sufficiently appears from the ofïer made by plaintiff in 
this case to crédit such payment on the amount of taxes now alleged 
to be due from défendant. It foUows, therefore, that there is no ne- 
cessity to resort to any presumptions about this matter. If the collect- 
or did not pay the money received by him pursuant to this consent 
decree to the state treasurer and to the county treasurer, and lay be- 
fore the county court the receipts of such treasurers as the basis for 
his settlement with the county court, then a suit wiU lie against him 
and his sureties upon his officiai bond. Clearly the county court hère 
either ratified by its subséquent action, or inaction, the unauthorized 
act of the collector in lowering this valuation, or it did not ratify that 
act. If it did not ratify such act, then it ought to hâve brought suit 
against the collector on his bond, and it follows that this action will 
not lie. 

I am of opinion, then, that the taking of this money from the county 
collector by the county court, in the mode stated, had the légal effect to 
ratify upon the part of St. François county that which the collector 
had theretofore donc without authority. Persuasive toward this view 
is the somewhat analogous case of St. Louis, etc., Raiiroad Co. v. 
Anthony, 73 Mo. 431. For I repeat, while the collector had no au- 
thority to stipulate that the valuation of the defendant's lands was er- 
roneous, the county court, perforée the provisions of section 11492, 
supra, did hâve such authority. That court could act in such behalf 
either directly, by themselves making an order to reduce the valuation 
by 27 per cent., or indirectly, by approving, in their settlement with 
the collector, his act in so reducing this valuation, by the proportion 
named. It took the latter course. It accepted the fruits of this valu- 
ation, or revaluation, as made by the collector, and kept and stiU keeps 
the money of défendant, paid by it pursuant thereto. The case on 
this phase practically résolves itself into the simple légal proposition 
that a principal may, by ratification, become bound by the unauthor- 
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ized act of an agent, or by the act of one who was not before such 
ratification actually the agent of the principal. 

[7] Clearly, when the collector, without légal authoritj' so to do, 
lowered the valuation as assessed against the property of défendant, 
two courses were open to the county court. When Croke, the collect- 
or, made his final settlement with the court as by law he was requir- 
ed to do in March, 1919, it could either (a) hâve refused to settle 
with him, and hâve refused to accept the money which came into his 
hands pursuant to his unauthorized revaluation of defendant's lands, 
and, so refusing, bave thereupon sued him on his bond; or (b) so re- 
fusing to accept such money, hâve credited him with the full amount 
of the taxes as delinquent, and thereupon hâve waited till the taxes 
due from défendant had continued delinquent for the period of one 
year, and then brought suit against the défendant for the total sum 
shown to be due from défendant by the back tax books of the county. 
Section 11491, R. S. Mo. 1909. This, of course, upon the assumption 
that défendant had no personal property out of which by summary dis- 
traint the taxes on its real property could hâve been collected. If it 
had such personal property in St. François county, then the collection 
of ail taxes on its real property could hâve been at once made by the 
incoming collector. Section 11461, R. S. Mo. 1909; State ex rel. v. 
Snyder, 139 Mo. 549, 41 S. W. 216. But the latter method becomes, 
of course, merely académie in the discussion, since there are no facts 
alleged in the bill of complaint on vi'hich to bottom it. 

Other points, some of them serions and of substance, it may be, are 
urged against the right of plaintiff to maintain this action. Some of 
thèse points are obviously such as may be cured by amendment. Oth- 
ers of them, as forecast, may possibly wholly preclude plaintiff's re- 
covery. Deeming that the point above discussed disposes of the case, 
no occasion arises why thèse views should be lengthened by a discus- 
sion of any of the other points which hâve been raised by the defend- 
ant's motion to dismiss the bill. 

It follows, for the reasons given above, that the motion to dismiss 
the bill of complaint should be sustained; and it is so ordered. 



KINLOCH TELBrHONE CO. et al. v. LOCAL UNION NO. 2 OF INTERNA- 
TIONAL BROTHERHOOD OF ELECIRICAL WOBKERS et ai. 

(District Court, E. D. Missouri, E. D. May 6, 1920.) 

No. 5297. 

1. Injunction <®='101(1) — Since Clayton Act, strike in violation of employé'» 
contracts will not be enjoined, though causiug employer irréparable in- 
jury. 

îsince passage of Clayton Act Oct. 15, 1914, § 20 (Comp. St. § 1243d), 
declaring tliat no restraining order or Injunction shaU prolilblt any per- 
son or persons from terminating any relation of employment, or from 
ceasing to perform any worli or labor, or recommending, advising, or per- 
suadîng others by pcaceable means to so do, the officiais of a labor union, 
who callea the strike against an Interstate téléphone company, wlll not 
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be enjoined from malntaining and supportlng the strike by payment of 
benefits and by other peaceful means, even though the strike was In direct 
violation of contract between the employer and strikers, and such strike 
caiised the employer irréparable injury ; the Clayton Act having cur- 
tailed the power of fédéral courts of equity to grant injunction. 

2. Torts "S^IS — Strikers can use only lawful means of persuasion, notwith- 

standing the Clayton Act. , „ „ , ^ 

Notwlthstanding Clayton Act Oct. 15, 1914,1 20 (Comp, St. § 124,-,d>, 
provides that no restrainlng order or injunction shall prohlblt persons 
from terminating relation of employment, or from recommeuding or ad- 
vising others by peaceable means to do so, etc., the officiais of a union who 
called and malntained a strike on feigned grounds for purpose of forcing 
employer to maintain a closed shop, had no right to hâve the shop plcketed 
in sncli manner as to cause per.sons to assemble thereabout, so as to pro- 
duce Intimidation by the very fact of numbcrs, the test what can be donc 
is what any ordinary citizen would be permitted to do if no labor dispute 
existed, and the Word "peaceful" in the act must be strictly construed, and 
any unwarranted interférence with the business of the employer or of 
employés who do not strike is ïinauthorized. 

3. Constitutional law <3=48 — AU reasonable inferences, in favor of statute. 

A statute attacked as unconstitutional must be held valid until ail 
reasonable Inferences of its goodness are resolved agaînst it. 

4. Constitutional law <&=»55 — Clayton Act, forbidding injunctions against em- 

ployés, not invalid as interférence with power of judiciary. 

Clayton Act Oct. 10, 1914,5 20 (Comp. St. § 1243d), forbidding Injunc- 
tions and restraining orders prohibiting any person or persons from ter- 
minatinî; any relation of employment, or advising or recommending in a 
peaccabîo manner nny other person to terminate such relation, will not by 
a fédéral I>:strict Court be held unconstitutional, as imijinglng upon the 
power of the judiciary. 

In Equity. Bill by the Kinloch Téléphone Company and the Kin- 
loch Long-Distance Téléphone Company against Local Union No. 2 
of the International Brotherhood of Electrical Workers and others. 
On motion of plaintiffs for temporary injunction. Motion denied. 

W. R. Orthwein^ of St. Louis, Mo., and Bruce A. Campbell, of East 
St. Louis, 111., for plaintiffs, 
John P. Leahy, of St. Louis, Mo., for défendants. 

PARIS, District Judge. Plaintiffs herein brought this bill of com- 
plaint against Local No. 2 of the International Brotherhood of Elec- 
trical Workers, O. J. McSpadden, individually and as secretary of 
the conférence board of the International Brotherhood of Electrical 
Workers, Orville E. Jennings, individually and as international repré- 
sentative of the International Brotherhood of Electrical Workers, 
Al H. Givens, individually and as business agent of said local No. 2, 
Harry Thompson, individually and as vice président of said Local 
No. 2, Dan Nohl, individually and as financlal secretary of said Local 
No. 2, Harry McGuire, Ed Arnold, William Lantz, Al H. Givens, 
and others named in the caption, individually and as members of the 
executive board of said Local No. 2, and the members, associâtes, 
confederates, and attorneys of the above-named persons and organi- 
zations, as défendants, to perpetually enjoin and restrain said défend- 
ants from compelling, advising, persuading, or inducing, by threats, 

^saVoT other cases see aam« topic ft KKT-NCMBBR in ail Key-Numbered Digests & ludexw 
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intimidation, force, or persuasion, any of the employés of the plain- 
tifFs, to leave the latter's service, or to fail or refuse to perform their 
duty as such employés, and from inducing, by the means aforesaid, 
any persons desiring to seek employment from plaintiffs from so 
accepting such employment, and from inducing, by the means afore- 
said, former employés of plaintiffs, who are on a strike, from con- 
tinuing to strike, in violation of a contract of such employés with 
plaintiffs, and from inducing, by the means aforesaid, any of the em- 
ployés of plaintiffs now on a strike from violating or continuing to 
violate said contract of such employés with plaintiffs, and from tres- 
passing on the premises of plaintiffs, and from communicating in any 
manner vi^hatever with plaintiffs' employés, for the purpose of induc- 
ing such employés to break their said contract with plaintiffs, and 
for other reasons of which the above named are fair types, and which 
will either more nearly and clearly appear from the views expressed 
herein, or which are not deemed pertinent to an understanding of ei- 
ther the facts or the law involved in the case. 

Upon an order to show cause, issued herein, ail the défendants, 
except O. E- Jennings, appeared, and much évidence was offered, both 
by plaintiffs and défendants, upon the issues whether plaintiffs are 
entitled, upon the facts shown at the hearing and the law applicable 
thereto, to the relief prayed for. 

Upon this hearing, the contract between the plaintiffs and the 
then employés of the plaintiffs, bearing date July 3, 1919, was offered 
in évidence. Snbstantially this contract provided that plaintiffs' 
business, which is concededly of an interstate character, should for the 
term of one year thereafter be run and operated on what is commonly 
called an "open shop" basis. This contract further provided that 
plaintiffs should not interfère with the union affiliations of their em- 
ployés, and that, in the event of any dispute, such dispute should be 
referred to a comrriittee of employés, and other persons on plaintiffs' 
part, as a board of arbitration, whose décision should be binding upon 
both of the contracting parties. 

Upon the hearing évidence was offered pro and con upon the 
question whether this contract had been breached by plaintiffs, or by 
the employés of plaintiffs. In passing, it may be stated that none of 
the défendants herein are employés of plaintiffs. Many of plaintiffs' 
employés, however, and ail of those who are on a strike, are members 
of défendant Local Union No. 2 of the International Brotherhood of 
Electrical Workers, of which organization the défendants hère are, 
as appears from the pétition and in the caption thereof, either in- 
ternational officers or officers and members of various labor unions, 
including Local Union No. 2. I do not deem it necessary to refer 
in extenso to the great mass of évidence adduced upon both sides 
upon the hearing of this case ; but I deem it sufficient to merely state 
certain findings of fact and conclusions of law which I am of opinion 
were either proven, or which arose, upon the hearing, or which fol- 
low from a construction of the contract in évidence. 

I think I may fairly find that there was no sufficient proof of pro- 
hibited or unlawful picketing, or of intimidation, or of the use of 
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abuse or physical force, to compel the granting of demands or to 
further the strike, within the purview of the Clayton Act (38 Stat. 
730). Such évidence of physical force, duress, or intimidation as was 
offered is either lacking in Connecting défendants and union members 
therewith or is disproved by the weight of the évidence adduced. It 
is fairly clear f rom the évidence that the strike was called in a studied 
and concerted effort on the part of the défendants to unionize the 
business of plaintiffs ; that is, to compel plaintiffs to couvert their 
business from an "open shop" into a "closed shop." 

I am of opinion that the most that the proof may be said to show 
is that the défendants, as members, officers, and agents of the Inter- 
national Brotherhood of Electrical Workers and as individuals, are 
causing, maintaining, and supporting the strike in question upon 
whoUy feigned and insufïîcient grievances, with the aim and intent, 
as already stated, to compel plaintiffs to unionize their business ; that 
the resuit of such action upon the part of défendants has been to 
cause the contract existing between plaintiffs and its employés to be 
breached by such emploj'és without sufficient reason or excuse, in 
law or in fact, and, further, that défendants threaten to cause other 
of plaintiffs' employés to breach their contract with the plaintiffs, 
and that défendants are seeking to attain the results above stated by 
advice, persuasion, and inducements bottomed upon labor unioniza- 
tion and union obligations. 

Construing the contract offered in évidence, I am of opinion that 
this contract requires arbitration as therein provided for, even though 
one party to the same may contend that there is no grievance in fact 
upon which to bottom the complaints made. I think that the com- 
mittee referred to therein was intended to be a committee on the part 
of the employés, composed of employés of plaintiffs, and not a com- 
mittee of the Local Union, to which said union employés of plaintiffs 
might belong, or a committee composed of members of the conférence 
board of local unions. Neither upon a construction of this contract, 
nor in common fairness or reason, is there any obligation on the part 
of plaintiffs to pay the union dues of plaintiffs' employés, or to see 
that such dues are paid, or to discharge men who do not pay such dues, 
although it is clear from the évidence that this is one of the chief 
ostensible reasons for calling the strike now existing. 

The proof abundantly shows that at a meeting of one of the local 
unions of the International Brotherhood of Electrical Workers, at 
which an international ofilicer of said brotherhood presided, it was 
voted to authorize défendant Al H. Givens, as business agent of such 
local union, to call a strike whenever he desired to do so. There- 
after such a strike was called by Givens, and practically ail of the 
linemen of plaintiffs, who belonged to the local union, struck and quit 
work. This they did upon the advice and persuasion of défendants, 
either acting singly or in concert. Pending such strike, and prior to 
the issuance of the temporary restraining order herein, défendants 
furnished so-called strike benefits to the striking employés. For the 
most part, the employés of plaintiffs who struck did so because they 
were members of the local union, and because of the strike order 
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adopted by such union, perforée their membership in and obligations 
to such union. Some persuasion, advice, and inducements to strike, 
bottomed upon union obligations, appear in the record; likewise, as 
forecast, there was personal persuasion by défendants in numerous 
instances. 

[1] In the light of the provisions of the Clayton Act, hâve the de- 
fendants, by the several acts found, become in equity liable to be en- 
joined ? I am constrained, by the view I am compelled to take of the 
fairly plain provisions of the act, supra, to hold that they bave not. 
The Clayton Act was passed on the 15th day of October, 1914, and 
provides generally, in substance, that no injunction shall be granted 
in any case between employers and employés, unless such injunction is 
necessary to prevent irréparable injury to property or property rights, 
for which injury the law furnislies no adéquate remedy. To this gên- 
erai inhibition there are then added the below spécifie inhibitions 
against the issuance of an injunction, to wit: 

"And no such restraining ordor or injunction shall prohibit any porson or 
I)erson.s, wiietlier singl.v or in conc<îrt, froni terminating any relation of eni- 
ployment, or from tfea.sins to perforni any work or labor, or from recomniend- 
ing, advising, or persuading otliers by pcaceful nieans so to do ; or from at- 
tending at any place where any such person or persous may lawfully be, for 
the purpose of peacefuUy obtaining or comnumicating information, or from 
peacefnlly persiiadlng any person to work or to abstain from working ; or 
from ceasing to patronixe or to employ any party to sncli dispute, or from 
reconimending, advi.sing, or persuading otliers b.v poaeeful and lawful means 
so to do ; or from paying or giving to, or vvithliolding from, any person en- 
gaged in such dispute, any strike beneflts or other moneys or things of value ; 
or from peaceabl.v asscmbling in a lawful mannor, and for lawfnl pnrposes ; or 
from doing any act or thing which miglit lawfully be donc in the ab.sence of 
such dispute by an.v party thereto ; nor shall any of the acts specifled in this 
paragraph be cousidercd or held to I)e violations of any law of the United 
«tatos." 38 Stat. 738, § 20 (Comp. Ht. § 124.3). 

Upon the record there is no manner of doubt that irréparable in- 
jury bas been done to the property of the plaintiffs, and that further 
irréparable injury is threatened, and that the law applicable to the 
facts in this case provides no adéquate remedy. But the definite par- 
ticularization set out in that part of the Clayton Act, which I hâve 
quoted supra, specifically defines what acts shall nevertheless be deem- 
ed lawful (of course, so far only, as concerns the power to enjoin 
such acts — Kroger Grocery Co. v. Retail Clerks, etc. [D. C] 250 Fed. 
890), even though the doing of such acts shall resuit in irréparable in- 
jury, without an adéquate remedy at law for the redress of such injury. 
That this law worked a radical change in some aspects of the law there- 
tofore existing, in forging restrictions upon the power of courts of 
equity to issue injunctions, I cannot bring myself to doubt. Kroger 
Grocery Co. v. Retail Clerks, supra. 

Looking at this law even casually, it seems plain that any employé, 
by virtue of the provisions which I hâve quoted, may singly (that is, 
by himself or herself) or in concert with others (that is, by virtue of 
prearranged agreement) terminate any relation of einployment. Any 
relation of employment would seem to connote and include any can- 
tract of employment; that is, an employment at will, or an employ- 
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ment for a definite contractual term, whether such term has or has 
net expired by lapse of time. 

Said act further provides that any person or persons, acting alone or 
together, may by peaceful means advise or persuade others — that is, 
any employé — to terminate such employment. In order to advise and 
persuade employés to terminate their employment, and in order to 
communicate or obtain, or for the purpose of communicating infor- 
mation, or obtaining information as to the existing situation, any 
person or persons may go to or attend at any place to which he or 
she might hâve gone, if no labor dispute existed : Provided, he or she 
go in the same way in which he or she would hâve gone if no such 
dispute existed. And ail such persons may, of course, peacefully as- 
semble, pending .such dispute, in the same manner in which any other 
citizens might assemble if no such dispute existed. Other provisions 
of this act are, I think, either so plain and clear as to call for neither 
interprétation nor exposition, or the same are not now involved in this 
case. 

[2] Thèse provisions, of course, do not confer any right to as- 
semble about or to picket the shop or place of business of any former 
employer under such circumstances, or in such numbers as to menace 
peace or produce intimidation by reason of the very fact of numbers. 
Neither does it permit any striker, or any person acting in concert 
with any striker, to use physical force or intimidation of any sort, or 
abuse, or duress, or any threat of physical force, either to the em- 
ployer, or to the employés who are working, or to persons vvho are 
seeking employment of the employer, or to persons who hâve business, 
or who désire to transact business, with the employer. So much, I 
think, is clear from the provisions of the act itself, because, plainly 
the test therein of what may be donc is what any ordinary citizen 
would hâve been permitted to do if no labor dispute existed. Stephens 
v. Téléphone Co. (D. C.) 240 Fed. 759; Duplex Co. v. Deering (D. C.) 
247 Fed. 192. 

"Peacefully," as used in this act, means peacefully in the strict 
sensé of that word ; for it will be noted that the words "peacefully" 
and "lawfully" run as red threads through the very warp and woof 
of this act. Surely no persons can be said to act peacefully, when they 
crowd the streets, sidewalks, or alleys near to or adjacent to the shop 
or place of business under their displeasure and, though silent, threat- 
en and intimidate by numbers. Neilher can a person be within the 
peace or the protection of this statute when he or she, singly or with 
others, in furtherance of a strike, uses threats, abuse, profane or ob- 
scène language, physical force, or other intimidation to any employer, 
or to his agents, servants, or employés, présent or potential, or to 
the customers, or agents and employés of customers, présent or po- 
tential. 

In the case of Stephens v. Ohio State Téléphone Co., 240 Fed. 
loc. cit. 771, Judge Killits collâtes in a most graphie and admirable 
way many of the things (there are probably other.s) which striking 
employés and the members of labor unions, acting in concert with 
such strikers, may not lawfully do in furtherance of a strike, and yet 
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continue to be peaceful within the purview of the Clayton Act. I 
quote : 

"Would le be lawful for one or more men to use offensive, abusive, Insult- 
ing, or threatening language to another or others — for one to eall another a 
'rat,' a 'scaD,' a 'thief,' an 'outeast,' or by any other name commonly accepted 
as offensive, or degrading, or calculated to provoke the other to break the 
peace in resentment? Would it be lawful for one man, or more, to take sta- 
tion adjacent to the place of rest, lodging, or work of another, or others, and 
tiiere, by gesture, language, or otherwise, convey to the other insuit or threat? 
Would it be lawful for one or more men to force bis or their talk upon the 
unwîlling ear of another— to compel him to listen against hls will? Would 
it be lawful for one man or more to persistently foUow another to and from 
his work, to his home or lodging, and about the city, forcing upon him un- 
wlllingly thelr présence, without occasion other than to unmistakably sug- 
gest to him thelr hostility unless he meets thelr views? Would it be lawful 
for one to photograph another againat his will, especially under clrcumstances 
which indieate uufricndUuess to be the spirit, and a hostile use of the photo- 
graph to be the object? Would it be lawful to sllnk upon an unsuspecting 
man, inoffonsively gazlng into a shop window, and deal him a blow — to stop 
from the hiding of an alley to trip a lady, and then to strike her escort as he 
stoops to her assistance? * * * AVould it be lawful to intercept a young 
girl on her way to work, and beat and scratch her and tear her clothing ; to 
destroy the téléphone connections with publie hospltals, so as to leave them 
without means of communication ; to destroy fire department Unes, hazard- 
ing the safety of property ; to so menace, threaten, and f righten the employés 
of another as to make it necessary to convey them to and from their work In 
armored or protected cars ; to so act as to gather large crowds of bystanders 
and curioslty seekers about places of business, to the interruption thereof ; 
for a crowd of a dozen or more men to surround a vehicle, follow It through 
the business streets of a city, shoutlng offensive names, stopping or interfering 
wiiu trafflc ; to eut automobile tires ; to strew tacks in streets for the pur- 
pose of destroying tires ; to throw bricks and stones at automobiles ; to as- 
sault and Deat a boy engaged in delivering water to a place of business ; to 
assault persons entering one of the prominent hôtels of the city, or to fol- 
low such persons from their place of employment to said hôtel, calling them 
offensive names and causlng erowds to gather? • » * 

" 'Any fair-minded man' will answer each of thèse questions above stated In 
the négative. It must be borne in mind that not every act is lawful against 
which no positive provision of law exists. Many acts are unlawful, for which 
no affirmative penalty is enacted, or against which no redress at law Is possi- 
ble ; and sonie, while within the prohibitions of positive law, may not offer a 
practicable occasion for redress at law, yet a court of equity may be asked to 
protect the intendcd sufCerer from the annoyance and damage they may 
create, and such a court may enforce its prohibitions. No législation yet 
exists to the contrary, if législation depriving courts of such power Is possible. 
Some acts, lawful when once performed, may become unlawful when repeate'd 
for the purpose of anno.vance or damage, and may be restralned when that 
purpose becomes plain. The right of free speech does not give any one the 
privilège to force his views upon ■ others, to compel others to listen. The 
right of the others to listen or to décline to listen is as sacred as that of free 
speech. It Is clear that, If one does not désire speech of another, he may sure- 
ly hâve his privacy therefrom as the privacy of his home. It is undenlable 
that the so-called right of peaceful persuasion may be lawfully exercised 
only upon those who are willing to listen to the persuasive arguments. 

"Again, every man lias the right to the pursuit of hls lawful business or 
employment undisturbed, and any act performed with Intent to disturb the 
full and unrestrained exercise of his facultles and wishes in such employ- 
meut is plainly unlawful. Again, he lias the right of privacy and freedom 
from molestation of private persons, hostile or otherwlse, at his home, at his 
lodging, at his place of work ; lie bas the right to walk the streets without 
annoyance from the unwel corne attentions of others. so long as he is conducting 
himself in a lawful uiiUiuer. Agjiiii, the right of one to the privacy of his 
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own features, to the end that he may not be pliotographecl witliout his con- 
sent, is manlfest. It has been sustained by the courts in actions for damages. 
Again, the riglit of one man to work Is as much entitled to respect as the 
right of another to cease work or to strike. Again, the riglit of an employer 
to engage whomsoever he chooses is as strong as the riglit of an employé to 
refuse to work. Again, the right of an employer to hâve access to and from 
his place of business, and his right to hâve the streets and public highways 
in front of his place of business kept clear of crowds, bystanders, and curiosity 
seekers, is as strong as the right to picket, and no picketing which is conducted 
in a manner to attract and retaIn the présence of crowds can be said to be 
peaceful or within the law. 

"It is a safe and proper generalization that any action havlng in it the élé- 
ment of intimidation or coercion, or abuse, physical or verbal, or of invasion 
of rights of privacy, when not performed under sanctions of law by those 
lawfully empowered to enforce the law, is tinlawful ; every act, of speech, of 
gesture, or of conduct, which 'any fair-minded man' may reasonably judge to 
be Intended to convey insuit, threat, or annoyance to another, or to work 
assault (Jr abuse upon him, is unlawful. Not a syllable of the Clayton Act, or 
of any other law, whether of législation of Congress or of the common law, 
sanctions any of the incidents we hâve referred to. They are to be condemned 
as legally inexcusable — such must be the verdict of 'any fair-minded man' — 
nothing can be said in justification. 

"Thèse propositions are so elemental that, but for the confusion which 
exists in many minds that a labor controversy affects the commonest rviles of 
life, It would seem a waste of tlme to state them. The existence of a strike 
does not make that lawful which would otherwise be unlawful. Thèse Personal 
rights to which we hâve alluded are, in each Instance, precisely those which 
tne striker himself would insist upon were conditions reversed. They are 
also so plain, and the answers to the questions involving them so certain, 
that one called upon to enforce the law. If he has but ordinary intelligence, 
wlll plainly fail to do his duty when in his présence a fellow citizen suffers an- 
invasion of his rights of this character." 

[3, 4] By a supplemental bill, filed since this case was submitted 
to the court, it is urged in substance that, if it shall be held that the 
provisions of the Clayton Act by their terms restrict theretofore ex- 
isting powers of courts of equity to issue injunctions in labor disputes 
between employers and employés, then so much of said act which 
so restricts the courts in the behalf mentioned is unconstitutional. 
The force of this contention is instantly apparent. Much of the ar- 
gument presented in favor of the unconstitutionality urged is directed 
against the lawfulness of a secondary boycott. This point is not in- 
volved in the instant case. Judge Manton, then District Judge, and 
now Judge of the Circuit Court of Appeals for the Second Circuit,. 
held that this act is constitutional. Duplex Co. v. Deering (D. C.) 
247 Fed. loc. cit. 196. The Duplex Case went by appeal to the Cir- 
cuit Court of Appeals, and was there afifirmed. Duplex Co. v, Deering, 
252 Fed. 722, 164 C. C. A. 562. While no référence is made in the 
carrying opinion (there was a dissenting opinion by Judge Rogers) to 
the question of the unconstitutionality of the act, I take it that, if the 
point was urged, it was deemed of no sufficient moment to render 
necessary a discussion of it. Since the rule is that the statute attacked 
as unconstitutional must be held valid till ail reasonable inferences of 
its goodness are resolved against it (State v. Baskowitz, 250 Mo. 82,, 
156 S. W. 945, Ann. Cas. 1915A, 477; State v. Thompson, 144 Mo. 
314, 46 S. W. 191), I feel constrained to foUow the Duplex Case, 
supra, till some court superior to this shall rule the matter. 
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Counsel for plaintiffs, to sustain their right to injunctive relief here- 
in, rely largely upon the case of Hitchman Coal & Coke Co. v. 
Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 L. Ed. 260, L. R. A. 
1918C, 497, Ann. Cas. 1918B, 461. While the Hitchman Case was 
not decided until three years after the Clayton Act took efïect, it 
was, however, begun seven years before the passage of that act. If 
the provisions of the Clayton Act passed under judgment in the Hitch- 
man Case, then plaintiffs hâve, upon the facts proven, clearly shown 
themselves entitled to the injunction for which they pray. But I 
cannot bring myself to conclude that the Suprême Court of the 
United States held the Clayton Act in judgment when it ruled the 
Hitchman Case. Judge Trieber seemingly held to the view that the 
Hitchman Case did not consider the Qayton Act. Kroger Grocery 
Co. V. Retail Clerks, supra. In his view I am constrained to acquiesce. 

Many cases are urged upon my attention, which hold substantially 
to the view, so forcefully expressed in Atchison v. Gee (D. C.) 139 
Fed. 582, that there can be no such thing as peaceful picketing, any 
more than there can be "chaste vulgarity, or peaceful mobbing, or 
lawful lynching" ; but of ail such cases it is only necessary to say 
that none of them held in judgment the provisions of the Clayton 
Act. See 24 Cyc. 838; Erdman v. Mitchell, 207 Pa. 19, 56 Atl. 
327, 63 L. R. A. 534, 99 Am. St. Rep. 783 ; Franklin Union No. 4 v. 
People, 220 111. 355, 77 N. E. 176, 4 L. R. A. (N. S.) 1001, 110 Am. 
St. Rep. 248. 

Being constrained to follow the fairly plain provisions of the Clay- 
ton Act, I am of opinion that this case is ruled by it, and, however 
strongly I may herctofore hâve entertained the view that, when there 
is committed an irréparable injury to property and when similar in- 
jury is clearly threatened and no adéquate remedy at law exists, equity 
may grant relief by injunction, even as against employés, I am yet 
bound by this statute, which I deem it my plain duty to follow, even 
to the exclusion of thèse views. 

It follows that the motion of plaintiffs for a temporary injunction 
should be denied, and the temporary restraining order heretofore is- 
sued dissolved. Let an order be entered accordingly. 
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(Bistrict Court, E. D. Pennsylvania. April 22, 1920.) 

No. 5420. 

Contracts <©=232(î) — Compensation for building bridge lield not încreased 
by ciiange merely requiring more material. 

Where plaintiff eontraeted to furnlsh material and Imild a bridge in ac- 
cordance with certain plans and spécifications, payment to be made on the 
basis of tlie weight of material u.sed, and on a later change of the plans, 
requiring a materially longer bridge and more material, but of the samc 
kltid, plaintiff without objection proceeded and built the bridge, the priée 
Ueld measured by the contract. 
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At Law. Action by the Keystone Structural Company against the 
Link-Belt Company. Sur judgment on verdict. Mémorandum to sup- 
plément record. 

M. Hampton Todd, of Philadelphia, Pa., for plaintiff. 
John Kent Kane, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. To expedite an appellate ruling in 
this case, it is proposed to take an appeal directly from any judgment 
which may be entered upon the verdict rendered, without an inter- 
vening motion for a new trial. The following statement of the views 
which controlled the instructions given to the jury is made to supplé- 
ment the record : 

The grounds of the ruling may best be presented by a contrast of 
the respective positions of the parties. The cause of action set forth 
by the plaintifï is based upon the proposition that a contract for the 
érection of an ore tramwav in connection with a railroad bridge, which 
called for a construction having a span of 193 feet and a weight of 
190 tons, is not binding upon the plaintifif, who, at defendant's instance 
and request, erected a différent structure, having a span of 243 feet 
and a weight of 290 tons. There was, in conséquence, no contract 
governing what the parties did, and plaintifï may recover on the 
implied contract of the défendant to pay quod quantum meruit. 

The only basis of plaintiff's claim as pleaded is that there was no 
contract between the parties, other than this implied quantum meruit 
one. The broad gênerai principle, that, in the absence of an agree- 
ment upon price, material supplied and work donc upon request is 
to be paid for in accordance with an implied promise to pay upon 
a quantum meruit basis, must be accepted. The only question is 
whether in a given case the principle is applicable. 

The instructions given the jury were based upon the following prop- 
ositions : 

(1) Where material, without limitation in quantity, is contracted to 
be supplied as ordered at a unit weight price, and is supplied on such 
order without other contract between the parties, the contract price 
applies to ail the material supplied. 

(2) The above principle is applicable, notwithstanding the further 
fact that the material was to be fabricated and erected, and at the time 
of the contract there was in the contemplation of the parties a struc- 
ture of less dimensions and weight than the one afterwards erected; 
the contract made being without limitation of material or work, and 
the unit market price value being, under the usages and practice of 
the trade, unaffected by such an increase in quantity. 

The case of the plaintiff in chief disclosed the following facts, con- 
cerning which, on the motion for binding instructions, there was no 
dispute : 

(1) A contract in writing was entered into by the parties, the terms 
of which are set forth in the acceptance of March 7, 1916. 

(2) The railroad bridge construction then in contemplation called 
foi a span of 193 feet and a weight of about 190 tons. 

265 F.— 21 



322 265 FEDERAL REPORTER 

(3) The construction afterwards erected required a corresponding 
span of 243 feet and a weight of 290 tons. 

(4) The plaintiff supplied the material and did the fabricating and 
erecting work of the kind called for by the contract, and completed 
the enlarged structure without objection or complaint. 

(5) The contract made one-half the contract price payable when the 
material was delivered at the work. The plaintiff billed the material 
when thus delivered at the contract price, and demanded and received 
payment therefor. 

(6) There was évidence that the material supplied and work done 
on a quantum meruit basis was of greater value than the contract 
price, but the plaintiff on the basis of a contract price had been paid 
in full. 

(7) Under the usages, practices, and customs of the trade, the 
value of material and work of the kind called for by this construction 
was measured in units of weight, irrespective otherwise of quantity, 
and plaintiff's évidence of the value of the whole construction was 
based upon this theory of value. 

(8) The claim of the plaintiff, as set forth in the statement of 
claim and évidence, was not for the material and work in the contem- 
plation of the parties at the time of the contract price and for the 
additional material and work on a quantum meruit, but for the whole 
construction as if erected at the request of the défendant, in the ab- 
sence of any other than this implied contract. 

The following narrative statement of the facts disclosed at the 
trial may aid in presenting the grounds of the ruling made : 

The défendant had a contract with a railroad company for a rail- 
road construction. This included a bridge calling for an ore tram- 
way and of dimensions requiring a span of 193 feet and a total weight 
of about 190 tons. A blueprint of the plan of the bridge, showing its 
gênerai construction and the kind and approximate sizes of the ma- 
terial for the tramway construction, was submitted to the plaintiff, 
and it was invited to make a proposai covering the material and the 
fabricating and erecting work for the tramway. The plaintiff offered 
to do the work at a unit of weight price. The parties had some cor- 
respondence; the negotiations finally resulting in an acceptance of 
the proposai and order to go ahead with the work. This acceptance 
was in writing under date of March 7, 1916. It set forth the full 
terms of the agreement, the salient points of which were that the 
plaintiff was to supply the material and do the fabricating and erecting 
work to build an ore tramway in accordance with such plans and 
directions as the défendant might fumish and give, at the price of 
$4.95 per 100 pounds, one-half payable when the material was de- 
livered on the ground, and the balance after completion and accept- 
ance. There was no limitation in quantity of material or work, but 
the acceptance set forth that it was in accordance with the previous 
correspondence, which mentioned a bridge span of "about" 193 feet, 
and the blueprint giving approximate sizes of material. Shortly after 
this the railroad company definitely decided upon an enlarged bridge, 
and increased the span to 243 feet. No spécifie notice of this was 
given to the plaintiff, except as indicated by the spécifications for ma- 
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terial and the plans for the work. The plaintiff delivered the material 
at the work and demanded one-half the contract price. After some 
dispute over the weights, the défendant made payment. This covered 
ail material which went into the bridge. The plaintiff completed the 
construction without objection or complaint because of the increased 
span. The work was accepted as performance of the contract, but 
as the parties had disputes over claims for damages growing out of 
delays in construction, payment of the balance of the contract price 
due was made without préjudice to the claim of either to such dam- 
ages. No demand was at the time made for an increased price for the 
work done. Subsequently the présent action was brought. 

The trial ruling made under the facts above outlined was that the 
plaintiff was held to the contract price. It is of no practical importance 
whether this is properly based upon the finding that the contract was 
for the fabricated material in $4.95 per 100 pounds, whatever the 
weight, or upon the finding that, the plaintiff having agreed to fur- 
nish such material at a price, additional material furnished by the 
plaintiff without objection was furnished under the implied promise of 
the défendant to pay the same price. The doctrine that a change in 
the subject-matter of a contract, as the common phrase expresses it, 
"breaks the contract," is an accepted, because necessary, doctrine, when 
the principle upon which it rests applics. Whatever work is done 
or materials are supplied, if not done or supplied at an agreed price, 
must necessarily be priced on a quantum meruit. The doctrine does 
not apply, however, when the subject-matter of the contract can be 
found in what is performed, and the change is only by way of addition 
of other work or material. 

The familiar cases of contract price and "extras" arise from this. 
The "extras" only are the subject of the implied contract, and neces- 
sarily so, because the contract price for one thing cannot measure a 
différent thing. When, however, the change is only by way of addi- 
tional units, the contract price governs. There is, of course, no ob- 
ligation to supply more than called for by the contract; but, if what 
is supplied is nothing more than additional units of the things con- 
tracted for, the fair implication is the parties hâve agreed to change 
the subject-matter of the contract, or there is an implied agreement 
on the same price. 

The doctrine of implied contracts is an équitable doctrine, and is 
governed by équitable principles. No one, of course, can be required 
to do at a contract price more than he had agreed to do ; but if he 
willingly exceeds his contract obligation, by doing something which 
the contract price fairly measures, he has no equity to compel the 
other party to pay more than the price agreed upon. If he is un- 
willing to exceed his contract obligations on the contract terms, he 
has only to say so; but, if he is willing, he may, and his doing it 
justifies the finding of his agreement so to do. It is again, of course, 
that, if the contract price cannot be applied to what is done beyond 
the contract, it is necessary, as well as équitable, to resort to an im- 
plied quantum meruit contract; but, where the contract price can be 
so applied, it is neither necessary nor équitable to imply a contract 
to pay a différent price. 
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BLAINE V. MLBPHY et 



(District Court, D. Massachusetts. April 2, 1!)20. On Application for 
Kehcaring Aprll 28, 1920. ) 

No. 1161. 

1. Domicile 'S=>4(2) — Intention does not eontrol domicile on erroneous bound- 

ary line. 

Where a change in tlie marking of the state boundary Une showeil that 
the sleeping and eating rooms in défendants' résidence were in a state 
other than that in which défendants had considered themselves résidents 
for 40 years, the intention does not eontrol as it does in determlnlng which 
one of several résidences is a domicile, but the domicile is in that state in 
which the living rooms actually were. 

On Application for Rehearlng. 

2. States <S=>13 — Be-marking established boundary need not be approved by 

Congress. 

Where an agreement establlshing a boundary between two states had 
been approved by Congress, as required by Const. art. 1, § 10, cl. 3, sub- 
séquent action by a joint commission of the two states re-marking the 
boundary in accordance with the original agreement need not be ap- 
proved. 

At Law. Action by Grâce B. Blaine against Mary E. Murphy and 
others. On plea in abatement. Judgment for plaintiff on plea in 
abatement, witn leave to answer over, and application for rehearing 
denied. 

Edwin C. Barringer, of Boston, Mass., for plaintiflf. 
John P. Feeney, of Boston, Mass., for défendants. 

MORTON, District Judge. The only ground of jurisdiction is 
diversity of citizenship, the writ alleging that the plaintiff is a citizen 
of New York and that the défendants are citizens of Massachusetts. 
Both défendants hâve filed pleas in abatement, averring that they are 
citizens of New York and that there is no diversity of citizenship. 
The issue was heard by the court by agreement of parties, oral and 
documentary évidence being introduced. 

The facts are unusual and interesting. The défendants are the 
widow and daughter of Joseph Murphy, deceased, who as early as 
1871 was conducting a hôtel known as the State Line Hôtel, on the 
border between the towns of West Stockbridge, Mass., and Canaan, 
N. Y. He died in the early 80's and the défendants hâve resided at 
and carried on the hôtel ever since. They hâve no other résidence or 
business. 

The family hâve always regarded themselves as citizens of New 
York. The various license papers which were required for the hôtel 
were uniformly taken out in that state. Mr. Murphy's will was 
probated there. In various instruments dealing with land, the de- 
fendants are described as résidents of Canaan, N. Y. There is an 

®=5p^or otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests &. Indexes 
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unbroken séries of fédéral licenses to sell liquor and tobacco, and 
New York licenses to sell liquor, ending 1916 or 1917, and covering 
many years, ail of which describe the hôtel as being in New York 
and the licensee as a résident in that state. There can be no donbt 
that the défendants bave intended to be and hâve supposed themselves 
to be citizens of the state of New York for at least 40 years contin- 
uously. 

The buildings of the State Line Hôtel always stood across the 
boundary between the two states. There was formerly a bound stone 
in the hiçhway near one of the front corners of the bouse ; and it 
was generally understood that the line ran through the building, so 
as to leave the front véranda and a little of the parlor (witli the rooms 
overhead) in Massachusetts, and the rest of the buildings in New York. 

In 1899 commissioners appointed by the two states re-marked — • 
but did not chani.'e — the old boundary. See Report of Mass. Commis- 
sioners Dcsmond Fitzgerald et al. to Mass. Législature dated March 
6, 1900, House Doc. Xo. 1100. This work disclosed that the bound 
stone referred to, and the sujjposed line in that vicinity, were about 
50 feet east of the true line. The location of the State Line. Hôtel 
with référence to the true boundary is shown on a plan accompanying 
the report referred to. AU of the hôtel except the rear part of the 
ell is, and always has been, in Massachusetts. The portion in this 
state includes ail the principal rooms ; that in New York state con- 
tains a few sleejjing rooms in the upper stories, and, on the ground 
floor, rooms used as a storeroom and as a summer dining room. The 
toilets are outside structures, and are in New York, and so are the 
spring from which the water is supplied, the gardens and most of the 
farm. What proportion in the value of the property lies in each state 
is not in évidence. 

[1] Ordinarily questions of domicile arise where a party has 
several places of résidence, or has removed from one place to another. 
In such cases intention may be an important factor. The présent case 
is quite différent. There is no doubt where the défendants in fact 
réside; it is in the building known as the State Line Hôtel. Nor is 
there any question as to where, with référence to that building, the 
boundary between Massachusetts and New York runs ; the part of 
rhe hôtel in which the défendants habitually eat and sleep is in Massa- 
chusetts. 

The place where a person habitually eats, sleeps, and makes his 
home is his domicile. If it be clearly and distinctly within a certain 
state, the person is ipso facto a résident and citizen of that state, re- 
gardless of any intention, or rather désire, to the contrary ; and the 
resuit is not affected by the additional fact that the person can, without 
leaving the building in which he résides, pass into an adjoining state. 
The case at bar is fuUy covered by the opinion of Chief Justice Shaw 
in Abington v. North Bridgewater, 23 Pick. (Mass.) 170. In Foll- 
weiler v. Lutz, 112 Pa. 107, 112 (2 Atl. 721), relied on by the défend- 
ants, it is expressly stated by the trial court : 

"IIow the other rooms were used we do not knovv, nor where David FoU- 
weiler a te or slept." 
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Judgment for the plaintiff on the plea in abatement, but with leave 
to answer over. 

On Application for Rehearing. 

[2] It has been suggested to the court on behalf of the défendants 
that no act of Congress was ever passed confirming the new marking 
of the boundary in question ; that under the United States Constitu- 
tion (article 1, § 10, cl. 3) boundary agreements between the states 
require the "consent of Congress" (see Rhode Island v. Massachusetts, 
12 Pet. 657, 725, [8 L. Ed. 816]); that the new location of the Une 
cannot be recognized for lack of such approval ; and that a rehearing 
of the case may be désirable. 

The boundary was originally established by commissioners appoint- 
ed by Congress in 1785. Commissioners' Report of 1900, p. 6. The 
bound marks then placed appear in many instances not to hâve been 
of very permanent character, and became more or less obliterated and 
forgotten. The work of the commission of 1899 was, not to agrée on 
a new boundary, but to relocate and mark the old one. The report 
States explicitly: 

That "a number of old stone piles found in this viclnlty (near the State 
Line Hôtel) agrée with the line as now loeated" (Report, p. 13) ; and that 
"the old road stones at this place were found to be about 50 feet east to the 
true line, which was thus made to pass through the parler of the hôtel, where- 
as it really crossed the rear portion of the house" (Id. p. 13). 

In view of the acceptance of the re-marking by both states as 
the true location of the line of 1787 (the date of the survey), I do 
not think that further congressional action was necessary. There 
was no dispute between the states as to the true boundary ; the mère 
marking of it by bound stones by joint action of the two states was 
not such an "agreement or compact" (Const. art. 1, § 10, cl. 3) between 
them as required "the consent of Congress." The true line between 
the states is, and since 1787 has been, as assumed in the opinion. 

There is no occasion for rehearing. 



CASSABELLO v. UNITED STATES. 

(District Court, M. D. Pennsylvania. December Term, 1919.) 

No. 1137. 

United States <S=»127 — ^Procédure in suit under War Risk Insurance Act is 
tliat prescribed by Tucker Act. 

In bringing suit against the United States on a certificate of war risk 
insurance, as provided in Act Oct. 6, 1917, as amended by Act May 20, 
1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 514kk), the procédure 
is that prescribed by Tucker Act, §§ 5, 6 (Comp. St. §§ 1575, 1576), 
by fliing verifled pétition, serving a copy on the district attorney, and 
mailing a copy to the Attorney General. 

At Law. Action by Savino Cassarello, executor of the will of Pat- 
rick (Pasquale) Cilletto, sometimes known as Patrick Chilant, against 
the United States. On rule to quash writ of summons. Summons 
quashed. 

^=3For otlier cases see same topic & KEY-NUMBBR la ail Key-Numbered Digests & Indexes 
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A. A. Vosburg, of Scranton, Pa., for plaintiiï. 
R. L. Burnett, U. S. Atty., of Scranton, Pa. 

WITMER, District Judge. The plaintiff brought an action against 
the défendant, the United States of America, to recover upon cer- 
tificate No. 1753749, issued by the Bureau of War Risk Insurance of 
the Treasury Department, for the benefit of the brother of the insured, 
one Patrick Cilletto, otherwise known as Patrick Chilant. 

The suit was instituted in accordance with the procédure and prac- 
tice established in Pennsylvania. On plaintiff's request a summons 
was issued, requiring the défendant to appear, followed by the fiUng 
of plaintifï's statement, with notice. The United States attorney, on 
whom service was attempted, appeared specially, and presented his 
pétition on behalf of défendant, the United States, representing that 
plaintiff's action was brought and summons therein issued and served 
without légal authority, obtaining a rule on plaintiff to show cause why 
the summons should not be quashed. 

Plaintiff points to the act of Congress approved October 6, 1917 
(40 Stat. pt. 1, p. 410), as authority for instituting this suit. Though 
article 4 of this act was subsequently amended by striking out section 
405, which authorized an action in the event of failure tô compromise, 
however, by the amending act of May 20, 1918 (40 Stat. pt. 1, p. 556; 
U. S. Comp. Stat. 1918, Comp. St. Ann. Supp. 1919, § 5l4kk), the 
same proviso regarding this authority, together with the forum for 
instituting suit, was recognized in the proviso: 

"No clalm agent or attorney sliall be recognized In the présentation or ad- 
judication of claims under arti<les 2, 3, and 4, except that in the event of 
disagreement as to a claim under the contract of insurance between the bu- 
reau and any beneficiary or beneficiaries thereunder an action on the clalm 
may be brought against the United States in the District Court of the United 
States in and for the district In whlch such beneflclaries or any one of them 
résides." 

Continuing, the section limits and fixes the amount of attorney's 
fee, with the manner and means of its payment, providing, also, cer- 
tain penalties for violation of its provisions. While authorizing the 
bringing of an action against the United States to recover upon a 
claim under the contract of insurance in the District Court of the 
habitat of the claimant, the act is absolutely silent as to how such 
suit shall be instituted and conducted. It is therefore reasonable to 
suppose that the lawmakers, having in mind the provisions relating 
to the bringing of suits against the government of the United States 
as set forth in Act March 3, 1887, c. 359, §§ 5, 6, 24 Stat. 505 (U. S. 
Comp. Stat. §§ 1575, 1576), known as the Tucker Act, intende(î 
that the same should be controlling in the proceedings which they 
authorized. After conferring upon the Court of Claims jurisdiction 
to hear and détermine "ail claims founded upon the Constitution of 
the United States or any law of Congress, except for pensions, or 
upon any régulation of an executive department, or upon any con- 
tract, expressed or implied, with the government of the United States, 
or for damages, liquidated or unliquidated, in cases not sounding in 
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tort, in respect of which daims the party would be entitled to redress 
against the United States either in a court of law, equity, or admi- 
ralty if the United States were suable" (Comp. St. § 1136[1]), the 
act proceeds to confer concurrent jurisdiction with the Court of 
Claims, withiïi certain hmitations, upon the District and Circuit Courts 
of the United States, providing tliat ail causes brought and tried under 
the provisions of this act should be tried by the court without a jury. 
A fuU and complète method of procédure then f ollows, to wit : 

Section 5. "That the plaintilï in any suit brought under the provisions oC 
the second section of thls act sliall file a pétition, duly verlfled witli the clerlc 
of the respective court having jurisdiction of the case, and in the district 
where the plaintitï résides. Such pétition shall set fortli the fuU name and 
résidence of the plaintiff, the nature of his claim, and a succinct statement 
ot the tacts upon whlch tlie claim Is based, tlie nioney or auy other rhùig 
clainied, or the damages sought to he recovered and i)raylng the court for 
a judginent w decree upon the facts and law." 

Section 6. "ïhat the plaintiff shall cause a copy of his pétition flled under 
the preceding section to be served upon the district attorney of the United 
States in the district wherein suit is brought, and shall mail a copy of llit? 
.same, by registered letter, to the Attorney General of the United States, and 
shall thereupon cause to be flled with the clerk of the court wherein suit is 
instituted an,affidayit of such service and the mailing of such letter. It shall 
be the duty of the district attorney upon whom service of pétition is made 
as aforesaid to appear and défend the interests of the government in the 
suit, and within sixty days after the service of pétition upon him, unless 
the time should be extended by order of the court made In the case to file a 
plça, answer, or demurrer on the part of the government, and to file a no- 
tice of !iny counterclaim, si't-ofï, claim for damagi-s, or other deniand or dé- 
fense whatsoever of the government In the premlses: Provided, that should 
the district attorney negiect or refuse to file the plea, answer, demurrer, or 
défense, as required, the pbiliititï niay proceed with the case under such rules 
as the court may adopt in the premlses ; but the plaintiff shall not hâve 
.ludginent or decree foi' his claim, or any part thereof, unless hc shall es- 
tabllsh the same by proof satisfactory to tlie court." 

Suits against the United States can be maintained, of course, only 
by permission of the United vStates and in manner and subject to the 
restrictions that it may see fit to impose. Reid v. United States, 211 
U. S. 529, 29 Sup. Ct. 171, 53 L. Ed. 313. Though the government 
has consented to be sued, it has nevertheless not permitted this to be 
donc in any other manner than as provided by the Tucker Act. In 
granting the consent to be sued "Congress has an absolute discrétion 
to specif)' the cases and contingencies in which the liability of the 
government is submitted to the courts for judicial détermination, and 
courts mav not go beyond the letter of such consent." Schillinger 
V. United States, 155 U. S. 163, 15 Sup. Ct. 85, 39 L. Ed. 108. As 
was said in Kavvananakoa v. Polyblank, 205 U. S. 349, 27 Sup. Ct. 
526, 51 L. Ed. 834. It has given a restricted permission to be sued, 
and "has created a pattern jurisdiction in the Court of Claims." And 
in the same act in which such jurisdiction was conferred upon the 
Circuit and District Courts, concurrent with the Court of Claims, the 
method of procédure was also created beyond which thèse courts may 
not gq, no matter hovv bénéficiai or inconvénient the same may prove. 

The method of gettîng service upon the government, provided supra, 
has not been complied with in this action, nor has the same been 
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waived by the government, if that were possible. The United States 
attorney, having promptly objected to the prosecution of the action in 
its présent form, moved to quash the writ, and bis motion will be 
sustained. 

The writ of summons is accordingly quashcd. 



UNITED STATES v. MKVKKS. 

(District Court, E. D. Michigan, S. D. April 16, 1920.) 

No. 6775. 

VVar «S^l — Statiite prohibiting prostitution near military camps still in ef- 
fect. 

Sélective Braft Act May 18, 1917, § 13, as amended by Act July 9, 1918 
(Comp. St. Anu. Sui)i). 1919, § 20191)), prohibiting "duriiig the pre.sent 
emergency" houses of 111 ïaiiie wltlnii the zone around military eamp.s to 
bo designated by the Secretary of War, hcld in effect ou September 7, 1919, 
the date of an offense charged in an iudictment. 

Criminal prosecution by the United States against May Meyers. 
On démarrer to indictment. Overruled. 

John E. Kinnane, U. S. Dist. .'\tty., of Détroit, Mich. 
Louis W. McClear, of Détroit, Mich., for défendant. 

TUTTLE, District Jvidge. This cause is before the court on de- 
murrer to an indictment. The indictment, consisting of three counts, 
in appropriate terms charges the défendant with having, on Septem- 
ber 7, 1919, willfully, unlawfully, and knowiagly set up and kept a 
bouse of ill ïame, received and permitted to be received for immoral 
purposes certain persons in said hotise, and permitted said persons to 
remain for said immoral purposes in said bouse, ail in violation of a 
certain régulation established by the Secretary of War on August 1, 
1918, as authorized by section 13 of the Act of Congress of May 18, 
1917, as amended, commonly known as the Sélective Service Law. 

By the demurrer it is alleged that the indictment charges no ofifense 
under the fédéral statutes and that said section 13 bas been repealed. 
Section 13 of the act just referred to, as originally enacted, provid- 
ed that— 

"'rhc Secretary of War is lifreby authorized, enipowered, and directed dur- 
iug Ihe présent war to do everything by him deenied necessary to suppress 
and preveiit the keei)lng (jr setting ii]i of hou.-> s of 111 fanu;, * * * and 
any ]iei'sou * * * roeeivlng or permiuiiig to be received for immoral pur- 
poses any iierson into any plac(> * * * used for the purpose of h>vvduess. 
assignalion, or jirostitution wlthin sucli distance of said places as may b'^ 
designated, or sball i>ennit any such persoii to reniain for Immoral purposes 
in any such place, structure, or building us aforesaid, or who shall violate 
any order, ynh\ or régulation issued to carry out the o))ject and purpose oi 
tins section," should be puiuished as therein provided. 

On July 9, 1918, the section just quoted was amended, so as to read 

as follows : 

®=»Fot other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indeies 
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"Durliig the présent emergency It shall be unlawful, wlthin sueh reasonable 
distance of any military camp, station, fort, post, cantonment, trainiiig or 
mobilization place as the Secretary of War shall détermine to be needful to 
the efflciency and welfare of the army, and shall designate and publish in 
gênerai orders or bulletins, to engage in prostitution or to ald or abat prosti- 
tution or to procure or solicit for purposps of prostitution, or to keep or set 
up a house of iU famé, brothel, or bawdyhouse, or to receive any person for 
purposes of lewdness, assignation, or prostitution into any veliicle, conveyance, 
place, structure, or building, or to permit any person to remaiu for purposes 
of lewdness, assignation, or prostitution in any vehicle, conveyance, place, 
structure, or building." 

It was further provided that any person violating the provision 
of this statute should be punished by the same penalty as that fixed 
in the statute before being so amended, and the Secretary of War was 
authorized "to do everything by him deemed necessary to suppress 
and prevent violation thereof." Pursuant to this statute, as so amend- 
ed, on August 1, 1918, the Secretary of War established and published 
the f oUowing régulation as quoted in the indictment : 

"Ten miles from any military camp, station, fort, post, cantonment, train- 
ing or mobilization place Is hereby designated as the distance determined to 
be needful to the efflciency and welfare of the army, within which it shall 
be unlawful to engage in prostitution or to aid or abet prostitution or to pro- 
cure or solicit for purposes of prostitution, or to lieep or set up a house of 
ill famé, brothel, or bawdyhouse, or to receive any person for purposes of 
lewdness, assignation, or prostitution into any vehicle, conveyance, place, 
structure or building, or to permit any person to remain for purposes of lewd- 
ness, assignation or prostitution in any vehicle, place, structure or building." 

It has been decided by the United States Suprême Court that tin- 
der its express constitutional power to raise and support armies, and 
its conséquent implied power to make rules and régulations for the 
protection of the health and welfare of the soldiers composing such 
armies, Congress was authorized to enact the statute under consid- 
ération as a restriction designed to guard and proniote the health and 
efficiency of the army, and properly left the détails concerning the 
enforcement of such statute to the régulation of the Secretary of War, 
and provided for the ptmishment of those violating such régulation. 
McKinley v. United States, 249 U. S. 397, 39 Sup. Ct. 324, 63 L. Ed. 
668. Any objections, therefore, to the constitutionality of the statute 
in question, must be overruled. 

The contention of défendant is that section 13 of the Sélective Serv- 
ice L,aw as originally passed by Congress prohibiting the doing of the 
things therein mentioned "during the présent war" has been supersed- 
ed by the amendment of July 9, 1918, hereinbefore quoted, making un- 
lawful the doing of said things "during the présent emergency" ; and 
as I understand the oosition of défendant, it is to the effect that the 
emergency thus mentioned had passed at the time of the alleged com- 
mission of the crime charged in this indictment. The only authority 
cited by counsel for défendant is the case of United States v. Hicks, 
256 Fe'd. 707, in which the District Court for the Western District of 
Kentucky held that the "présent war," referred to in the statute as 
originally enacted, had been, by the public statement of the Président 
to Congress on November 11, 1918, to the effect that "the war thus 
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cornes to an end," shown prima facie, and in the absence of évidence 
to demonstrate "the inaccuracy of the President's statement," in the 
language of the court, to hâve been in fact terminated, and that this 
would make said statute inoperative after the date just mentioned. 

Whether the words "présent emergency," as used in the amendment 
of July 9, 1918, and in force at the time of the commission of the 
alleged offense charged in the présent indictment, has or has not a 
différent meaning than the words "présent war," found in the stat- 
ute before the enactment of such amendment, it is now settled by the 
United States Suprême Court, in an opinion filed December 15, 1919, 
that neither such war nor such emergency had terminated up to at 
least October 10, 1919, which was more than a month after the 
date of the commission of said alleged offense involved herein. Hamil- 
ton V. Kentucky Distilleries & Warehouse Co., 251 U. S. 146, 40 Sup. 

Ct. 106, 64 L. Ed. . The grounds upon which the décision in the 

last-cited case was based are so fully and clearly stated in the opinion 
therein that it is unnecessary and would be superfluous to repeat or 
restate them hère. 

In my opinion, the décision in that case controls the disposition of 
the présent case, and an order must be entered overruling the de- 
murrer. 



UNITED STATES v. NEW ÏOBK, N. H. & H. B. CO. 

(District Court, D. Connecticut. May 17, 1919.) 

Internai revenue '^='9 — Computation of net income of corporation; "pald-up 
capital stocic." 

In Corporation Excise Tax Act Aug. 5, 1909, § 38(2), providing that net 
income of a corporation stiall be ascertained by deducting from gross in- 
come interest actually paid within the year on its indebtedness "to an 
amount of such * ♦ • indebtedness not exceeding the paid-up capital 
stock of such corporation * * * outstanding at the close of the year," 
"paid-up capital stock" means such an amount recelved by the corpora- 
tion as does not exceed the par value of the outstanding shares plus the 
amount recelved for any part-paid stock, and does not include any premi- 
um it may hâve recelved above par value. 

lEd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Paid Up.J 

Action by the United States against the New York, New Haven & 
Hartford Railroad Company. Judgment for the United States. 

Raymond G. Lincoln, Asst. U. S. Atty., of Hartford, Conn. 
Henry J. Hart, of Bangor, Me., for défendant. 

THOMAS, District Judge. In this suit the government seeks to 
recover from the défendant additional excise taxes for the taxable 
years ending December 31, 1909, 1910, 1911, and 1912 under and by 
virtue of the provisions of section 38 of the act of Congress approved 
August 5, 1909 (36 Stat. 112), and so far as is hère pertinent section 
38 provides: 

^ssFor ottier cases eee same toplc & KEY-NUMBER in aU Key-Numberea Dlgests & Indezes 
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"That every corporation * * • orgaiùiied for profit and having a capi- 
tal stoelc represented Uy shares, * « * ghaii be subjeet to pay annually 
a spécial excise tax witli respect to tlie carrying on or doiiiR busiiiess by siich 
corporation * * * eanivalent to one per centum upoii tlie entire net in- 
come over and above flve tlioiisand dollars recelved by it froni ail sources dur- 
ing such year," and tliat "such net income .sliall be ascertained by dediKtinR 
from tlie gross amonnt of tlie income of snch corporation, * * * received 
withiii tlae year from ail sources, * * * (tliird) interest actually paid 
witliin the year on its bonded or other indebtedness to an amount of such 
lionded and other indebtedness not exeeeding tlie paid-up capital stock of sucli 
corporation, * * * outstanding at the close of tbe year." 

What did the Congress mean by "paid-up capital stock of such cor- 
poration, outstanding at the close of the year," for the purpose of 
ascertaining the net income of a corporation subject to the tax im- 
posed by the act ? is the sole question hère presented for décision. 

The complaint is in four counts, in each of which a certain ad- 
ditional amount over and above what the défendant bas already paid 
is claimed to be due for each year. The allégations in ail of the 
counts are substantially the same ; the only variations being as to the 
year the tax was due and payable and as to the additional amount due 
the Government. After alleging the incorporation and résidence of 
the défendant, and its liability to pay annually certain excise taxes 
as provided in the act, and that the défendant cotnpany was obligated 
to pay and did pay the tax of 1 per cent, of its net income, as returned, 
to the collector of internai revenue, the first count then proceeds and 
allèges as follows: 

"Fourtli. That in and by said return, nnder the head of 'Pednetion.ïï,' the de- 
fendant included in said item.s of déduction for tbe said year ending December 
31, 1900, the amount of seven million one hundred and eiglity-two tlionsand 
three hundred and forty-tbree dollars and thîrty-tive cents, which said sum 
was the amount of interest paid during the year 1909 upon indebtedness to 
the amount of one hundred and flfty-eigbt million three hundred and seventy- 
four thousand two hundred and ninefy-six dollars and sixteen cents ($158,- 
374,296.16), whereas the défendant, under tlie provisions of the act of Congress 
approved August 5, 1909, was only entitled to deduct interest to the amount 
of six million one hundred and sixty-seven thousand four hundred and five 
dollars and fifty cents (80,107,405.50), said amount being interest paid upon 
indebtedness to the amount of one hundred and thirty-three million and eight 
hundred and fifty dollars ^'Ç133,000,.S,50), which said sum was in fact the en- 
tire amount of the paid-up capital stock of the défendant outstanding at the 
close of the year 1909, and thereby the défendant did wrongfully and unlaw- 
fuUy deduct the amount of one million and fourteen thousand nine hundred 
and thirty-seven dollars and éighty-flve cents ($1,014,937.85). 

"Fifth. Thereafter, to wit, on or about the fifth day of October, 1916 (and 
more than three years after the return herein described was due), the Comrais- 
sioner of Internai Revenue of the plaintifE discovered that said return of tlie 
défendant was incorrect and false as aforesaid in tlie particulars and items 
above set forth, and thereupon the défendant was notified tliereof by the prop- 
er authority on behalf of the plaintiff, and that the additional amount of ex- 
cise tax équivalent to one per cent, of said amount so unlawfuUy deducted was 
due from the défendant to the plaintiff, to wit, ten thousand one hundred and 
forty-nine dollars and thirty-eiglit cents ($10,149.38) for said year ending De- 
cember 31, 1909, and thereupon the défendant refused and neglected and lias 
ever since refused and neglected to amend or correct the aforesaid return, or 
to make payment of the said additional amount of the tax as aforesaid. 

"Sixth. That for the reasons hereinbefore stated the défendant is liable to 
the plaintiff in the sum of ten thousand one hundred and fort.v-iiiue dollars 
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and thlrty-elslit cents (.flO.KO.SS), toiîelher witli intercst thereoT» from the 
fifth day of October, 1916, beiuK the date oï tbe demaiid tbereof. 

"Seventh. That by rcason of the ret'nsal aiid nesleet of the plalntifE to 
ameiid or correct the aforesaid returii, or iiiako payiaent of tbe said sum of 
$10,149.38, the défendant is liahle to the phiiidifl' for a penalty of iifty per cent, 
in addition to said snm of S10,14r'..îS, to wlt, a pe!ialty of five thousand and 
seventy-four dollars and sixty-nine cents (.Sr),(*74.(i9), togetber with interest 
tbereon froni sald fiftb day of October, lOlO." 

The following statement shows the variations in the allégations in 
the four counts of the complaint and the claims the government makes 
respecting the separate amounts due and the figures on which the dé- 
ductions are based : 

First Count. — Report for year ending December 31, 1909: The 
défendant deducted $7,182,343.33. which was interest paid on an al- 
leged indebtedness of $158,374,296.16. Whereas plaintiff claims it 
was entitled to deduct only $6,167,405.50, which was interest paid on 
an actual indebtedness of $135,000,850. Therefore it unlawfuUy de- 
ducted $1,014,937.85, and there is due as an additional tax $10,149.38, 
and défendant is liable to a j)enalty of $5,074.69. 

Second Count. — Report for year ending December 31, 1910: The 
défendant deducted $9,393,228.27, which was interest paid on an al- 
leged indebtedness of $201,309.341.41. Whereas plaintifif claims it 
was entitled to deduct only $7,781,927.45, which was interest paid on 
an actual indebtedness of $155,272,175. Therefore it unlawfully de- 
ducted $1,611,300.82, and there is due as an additional tax $16,ri3.00 
■and défendant is liable to a penalty of $8,056.50. 

Third Count. — Report for year ending December 31, 1911 : The de- 
fendant deducted $10,945,432.22^ which was interest paid on an al- 
leged indebtedness of $233,807,597.66. Whereas plaintifif claims it was 
entitled to deduct only $9,039.259.42, which was interest paid on an 
actual indebtedness of $178,730,700. Therefore it unlawfully deducted 
$1,906,162.80, and there is due as an additional tax $19,061.63, and 
défendant is liable to a penalty of $9,530.81. 

Pourth Count. — Report for year ending December 31, 1912: The 
défendant deducted $10,181,625.66, which was interest paid on an al- 
leged indebtedness of $235,250.847.62. Whereas plaintiff claims it was 
entitled to deduct only $8,239.995.49, which was interest paid on an 
actual indebtedness of $179,775,700, which was entire amount of 
"Paid-Up Capital Stock." Therefore it unlawfully deducted $1,941,- 
630.17, and there is due as an additional tax $19,416.30, and défend- 
ant is liable to a penalty of $9,708.15. 

The answer is a gênerai déniai of the material allégations of each 
count. The facts were stipulated. 

The stipulation shows that ail of the shares of the capital stock of 
the défendant corporation which were issued for sums in excess of 
$100, the par value, were di.sposed of by two methods: (1) To the 
public generally ; (2) to stockholders upon subscription. The shares 
of stock disposed of to the public generally were at priées ranging 
from $144 per share to $258 per share, and until said varying sums for 
the respective shares issued were received by the défendant company, 
the purchaser of the stock was not entitled to and did not receive a 
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certificate representîng the number of shares of his purchase, and the 
shares of stock were not considered as paid for in full until said 
respective sums had been received by the corporation, said shares thus 
subscribed were to be paid îor in one payaient, and at the time the 
certificates were issued the company had actually received therefor the 
varying sums above mentioned for the respective shares. 

In relation to subscriptions by and the issuing of shares of stock to 
stockholders, it appears that on April 11, 1903, 67,532 shares of the 
capital stock of the défendant were oiïered at $175 per share, and 
that thèse subscriptions were limited to the stockholders, whose sub- 
scriptions were to be for full shares in the ratio of one share for each 
10 shares held by ownership of stock or by assignment of rights, ei- 
ther or both, and that thèse were fully subscribed for by stockholders. 
The shares of this stock were payable, at the option of the subscriber, 
in installments, as follows: $50 on June 1, 1903; $40 on August 1, 
1903; $40 on November 2, 1903; and $45 on January 2, 1904. But 
none of the shares of this stock was to be considered as fully paid and 
nonassessable until the full sum of $175 had been paid on each share, 
either by the subscriber therefor or his transférée, although the nom- 
inal or par value of ail shares is, and always bas been, $100. 

When the corporation had received the tull subscription price for a 
share of this stock, a negotiable full-paid receipt was issued to the 
person making the payment. When, however, only an installment pay- 
ment was made, a part-payment form or receipt was given, and, Hke 
the full-paid receipt, was both negotiable and transférable, and the 
transférée of record became responsible for the additional payments 
required by the terms of the original subscription. Shortly after the 
entire subscription price of this stock had been fully paid (at the rate 
of $175 per share), certificates of stock were duly issued to the per- 
sons entitled thereto. The forms of receipts which were issued for 
full-paid subscriptions contained the statement that — 

"As soon as practlcable after January 2, 1904, said company will deliver 

to the légal holder hereof, in exclmnge herefor, a certificate for shares 

of the new capital stock of said company, with interest f rom date to December 
31, 1903, on loo/iTs of said sum at the same rate as dlvidends paid on the 
capital stock of the company during said period." 

On December 20, 1909, the défendant company ofïered for subscrip- 
tion to its stockholders, 446,490 shares of its capital stock at the price 
of $125 per share, under similar conditions of payment (except as to 
dates and amounts) as the offer made in April, 1903, and the first 
payment thereon, to wit, $31.25 per share was due in the month of 
December, 1909. No share of this stock was to be considered as 
paid-up and nonassessable until $125 had been paid the défendant 
company. 

Prior to July 1, 1909, which was the date on which the first uniform 
rules of accounting issued by the Interstate Commerce Commission 
became effective, no uniform method of accounting had been folio wed 
by raiiroad corporations relative to the setting up or disposai of the 
excess amount (over par value) received from sales of their capital 
stocks, though the statutes of some states required that ail sums 
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above the par or nominal value thus received by a corporation should 
be entered in and credited to "Premium Account." Other corpora- 
tions, where no such statutes existed, were accustomed to enter ail 
amounts thus received (in excess of the par or nominal value) in 
their "Profit and Loss Account." But, whichever method was fol- 
io wed, the amount of excess receipts could always be determined by 
référence to and analysis of the profit and loss accounts of such 
companies. 

The uniform régulation rules of the Interstate Commerce Commis- 
sion required that on and after July 1, 1909, ail sums received by 
steam railroads in excess of $100 a share for capital stock should be 
set forth in a "Premium Account." It was, hovvever, left to the op- 
tion of each railroad company, accustomed to enter such excess 
amounts as crédits under "Profit and Loss," to change ail such en- 
tries made prior to July 1, 1909, to "Premium Account," or to allow 
the same to stand as originally entered. On and after July 1, 1909, 
the défendant corporation's entries of excess on sales of its capital 
stock over the par value thereof were set up on the balance sheets as 

Stock. 

Capital stock (in liands of public) 

Premium on capital stock (slnce July 1, 1909) 

Total 

Had the profit and loss account been analyzed, and the amounts re- 
ceived by the défendant on sales of its capital stock in excess of $100 
per share been transferred from profit and loss account to premium 
account, the aggregate of the capital stock and the premium account 
for the years 1909, 1910, 1911, and 1912 would hâve been as outlined 
in the agreed statement of facts. 

The outstanding shares of the paid-up capital stock, for which 
certiûcates of stock had been issued, numbered 1,218,781 on the 31st 
day of December, 1909, and the same number was outstanding on 
December 31, 1910. On December 31, 1911, this number increased to 
1,789,792, and by December 31, 1912, to 1,797,757 shares. On the 
basis of par the total value of the outstanding shares on the last day 
of the years 1909 and 1910 was $121,878,100, and on the last day of 
the years 1911 and 1912 it was $178,979,200 and $179,775,700, re- 
spectively. 

In addition to the outstanding shares on December 31, 1909, for 
which certificates of stock had been issued, the company up to that 
time had been paid $142,375 on 1,139 fuU-paid shares of the December 
20, 1909, ofïer at $125 per share. The company had also been paid 
at that time $13,871,406.25 in part payment of 443,771 shares of 
such stock. Of the last-mentioned sum, $13,864,281.25 was first pay- 
ments on 443,657 shares subscribed for, and $7,125 from fîrst and sec- 
ond installment payments on 114 shares made to that date. For ail of 
thèse payments the défendant had issued proper f orms of receipts. 

As of December 31, 1909, the actual amount which the défendant 
company had received from sales of shares of its stock outstanding on 
that date, and for which certificates of stock had been issued, and for 
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the full-paid and part-paid subscriptions of the December 20, 1909, 
offer, for which forms of receipts had also been given, was $173,580,- 
528.91, ail of which had been invested, or set aside for investment, in 
the physical property of the conipany and in the securities of its 
subsidiary and affiliated transportation companies. 

By December 31, 1910, the company had realized a total of $205,- 
554,497.60 from the same source. Of this amount $16,980,625 rep- 
resented payments on 135,845 full-paid additional shares of stock at 
$125 per share, for which no certificates had then been issued, and 
$29,007,124 represented part payments on 310,609 other shares of the 
December 20, 1909, ofïer, as follows: $1,656.25 as first payments on 
53 shares, $218,312.50 as first and second payments on 3,483 shares, 
and $28,787,156.25 as first, second, and third payments on 307,063 
shares. The whole amount thus shown to hâve been paid défendant 
on account of the capital stock subscriptions and certificates and re- 
ceipts had been invested in the same manner as above stated. 

The gross amount realized by the défendant from receipts on ac- 
count of subscriptions and sales of the 1,789,792 shares of its capital 
stock outstanding as of December 31, 1911, was $234,056,097.66, and 
as of December 31, 1912, on the 1,797,757 shares then outstanding, it 
was $235,250,847.66. Ail of the funds thus received had been in- 
vested or held for investment. On December 31, 1911, the défendant 
had, of its total outstanding shares, 2,485 shares held in spécial insur- 
ance funds. 

The number of outstanding shares of the capital stock for which the 
défendant had received only the par value was the same as on the 
last day of each of the four years mentioned, to wit, 745,302 shares. 
Of the remaining number, the full-paid shares for which the company 
had received more than par value, including full-paid shares for which 
only forms of receipts were given, was 474,618 as of December 31, 
1909; 509,324 as of December 31, 1910; 1,044,490 as of Decem- 
ber 31, 1911; and 1,052,458 as of December 31, 1912. 

The total amount of excess over the par value, which the company 
had received for shares of its capital stock as of December 31, 1912, 
was $58,475,147.66; 1,314 shares were disposed of in 1875, on which 
the company realized as premium $58,159. 

Of the outstanding shares on the 31st day of December, 1909, and 

1910, which had been issued at priées above the par value, 67,532 shares 
had been subscribed for by stockholders of tlie défendant company, 
and the remainder sold to the public generally. On December 31, 

1911, the number of such shares for which the stockholders had sub- 
scribed reached 514,024, and those sold to the public generally num- 
bered 530,466, and by December 31, 1912, the number of shares sold 
to the public had increased to 538,431. 

In crediting its account with référence to receipts from partial pay- 
ment subscriptions from the December 20, 1909, offer as of December 
31, 1909, the aggregate credited to premium account on the 444.771 
part-paid shares was $2,774,281.25, and $11,097,125 was credited to 
capital stock. (The stipulation mentions 444,771, but I think the 
total shares should be 443,771.) This was doue as a convcnicr.it' .'u 
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bookkeeping. During the following year $5,801,425 of the $29,007,- 
124 received as partial payments on 310,609 shares was credited to 
premium account and the balance to capital stock. 

In the return to the collecter of internai revenue for the year end- 
ing December 31, 1909, the défendant set forth $158,374,296.16 as the 
total amount of its outstanding paid-up capital stock as of that date, 
and intended that the amount stated should represent the total sum 
received up to that date for shares of stock issued and outstanding, 
as also for full-paid and part-paid stock receipts issued by the défend- 
ant and outstanding at the time, while as a matter of fact the de- 
fendant had, up to that date, actually received $173,580,528.91 for its 
outstanding shares covered by certificates and for part-paid and full- 
paid shares for which it had only issued appropriate receipts. It 
however failed, through error or omission, to include $15,206,232.75 
of the actual amount it had received on account of subscriptions to 
the capital stock of the corporation. 

When making its déductions from gross income, the défendant 
claimed $7,182,343.25 as interest paid on an indebtedness of $158,374,- 
296.16, which was the amount it had returned as the total amount 
of its outstanding paid-up capital stock on December 31, 1909; but 
it did not deduct, Isecause of an oversight, $608,249.31 representing 
interest paid on an indebtedness amounting to $15,206,232.73 — the 
amount which it had received as full-paid and part-paid subscrip- 
tions to its capital stock, in addition to the sum of $158,374,229.16, 
which it had reported as the total of its outstanding capital stock 
on December 31, 1909. 

In its return for the year ending December 31, 1910, the défend- 
ant set forth $201,309,341.41 as the total of its paid-up capital stock 
outstanding at the close of that year, intending that the amount stated 
should represent the actual sum received on account of stock shares 
issued, as well as for receijHs which it had given for full-paid and 
part-paid stock subscriptions for which no shares had yet been issued, 
whereas it had, in truth, up to that time actually received $205,554,- 
497.66 on account of stock shares issued and for full-paid and part- 
paid subscriptions to the capital stock. The failure to include the re- 
maining $4,245,156.25 was due to oversight or error. 

In the same return the défendant claimed $9,393,338.27 in réduction 
of its gross income for the year as the sum paid by it as interest on 
an indebtedness of $201,309,341.41 : the latter sum being the same 
amount it had reported as the receipts for outstanding capital stock 
on December 31, 1910, and for receipts given for full-paid and part- 
paid stock subscriptions to that date. It failed, however, to claim a 
further déduction of $148,580.47 as a claim for interest paid on $4,- 
245,156.24, which rcpresents the sum the défendant omitted to include 
as a part of the amount it had actually received on account of sub- 
scriptions of its capital stock. 

Under similar circumstances, when making its return for the year 

ending December 31, 1911, the défendant set forth $233,807,597.66 as 

the total amount of its paid-up capital stock outstanding at the close 

of that year, but failed to include the 2,485 shares of its stock, which 

2Gri F.— 22 
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it was holding in spécial insurance funds. In its claims for déduc- 
tions from gross income, défendant set forth $10,945,422.22 as the 
amount of interest it had paid during the year on an indebtedness 
of $233,607,597.66, instead of an indebtedness of $234,056,097.66, 
which amount would represent the amount returned as outstanding 
paid-up capital stock, plus the 2,485 shares held in the spécial insurance 
fund at the par value of $100 per share. 

When it also made the return required for the year ending December 
31, 1912, the défendant stated that its outstanding capital stock was 
$235,250,847.66, which amount it claimed was the total sum received by 
it for the shares of stock outstanding on that date, and claimed $10,- 
181,625.66 as a déduction from gross income as representing interest 
paid on an indebtedness of $235,250,847.66. 

It is the contention of the plaintiff that, under the provisions of 
section 38 of the act, "paid-up capital stock of the corporation, 
* * * outstanding at the close of the year," is an amount not ex- 
ceeding the par value of the outstanding shares plus the amount re- 
ceived for any part-paid stock, whereas the défendant claims that 
"paid-up capital stock of the corporation" is the aggregate amount 
received by the corporation for the outstanding fuU-paid shares, the 
full-paid and part-paid stock receipts by it issued, and includes ail 
sums so received, even though such sums are in excess of the par 
value, or $100 per share. 

At oral argument, and in his brief, counsel for the défendant relies 
upon Stamford Trust Co. v. Yale & Towne Mfg. Co., 83 Conn. 43, 
75 Atl. 90, to support his proposition that the amount paid into the 
treasury of the défendant as a resuit of subscription made to its 
capital stock represented in fact the "paid-up capital stock" of the 
Company, and attention is directed to that part of the opinion found 
in 83 Conn. 49, 75 Atl. 92. Chief Justice Baldwin said : 

"The term 'capital stock of a corporation,' takon in its strict and primary 
sensé, 'is employed to desiguate specifically tlie fund, property, or otlier means 
contributed, or agreed to be contributed, by the sliarelioldex-s as the financial 
basis for the proseeution of the business of the corporation, such contribution 
being made either directiy through stock subscripfions, or indirectly through 
the déclaration of stock dividends. As thus used the term signifies those re- 
sources whose dedieation to the uses of the corporation is made the foundation 
for the issuanee of certificates of capital stock, and which, as the resuit of 
the dedieation, become irrevocably devoted to the satisfaction of ail the obli- 
gations of the corporation.' " 

Ail of the language used after the words "primary sensé," supra, 
is a quotation from the opinion of Justice Prentice in Smith v. Dana, 
77 Conn. 543, 552, 60 Atl. 117, 121 (69 L. R. A. 76, 107 Am. St. 
Rep. 51), in which case the language quoted was used as applying to 
the term "corporation capital." 

In endeavoring to ascertain what is intended by the use of certain 
words, considération should not be confined solely to the language used, 
but it should be considered in the light of ail the facts and circum- 
stances in relation to which the language was employed. A close study 
of the cases referred to, as well as that of Security Co. v. Town of 
Hartford, 61 Conn. 89, 23 Atl. 699, it must necessarily lead to the 
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conclusion that in making use of the language employed by Justice 
Prentice in Smith v. Dana, supra, the eminent jurist who wrote the 
opinion in Yale & Towne Case, supra, intended that the same would 
be understood as applying to the original foundation or basis of a 
corporation's assets, or, in other words, that capital stock consists of 
the original issue of paid-up stock of any corporation at par value 
plus the amounts of any paid-up additional issues of its capital stock, 
also at par value, and constitutes a fund which the corporation di- 
rectors, without a full compliance with the laws relative to the increase 
or réduction of capital stock, are not permitted to enlarge or diminish, 
and that therefore the nonassessable interest of each individual share- 
holder in the corporation's assets must remain in proportion to his 
ownership of its paid-up capital stock at par value. 

This conclusion seems more than justified, especially in view of the 
several références made by Chief Justice Baldwin in the opinion 
cited to the requirements of the statutes of Connecticut relative to the 
organization of corporations with capital stock and the methods to 
be followed when the capital stock of a corporation is to be increased 
beyond the amount authorized at the time of incorporation. 

There is nothing contained in any section of the gênerai incorpora- 
tion laws of Connecticut, nor in any section of the private acts, in 
several of which the charter was amended and permission granted the 
défendant company to increase the amount of its capital stock, which 
indicates that any part of its outstanding shares, whether represented 
by certificates or negotiable receipts issued by its duly authorized 
ofifîcers, were to be considered as other than at par value for the 
purpose of ascertaining the amount required by statute to be paid 
as an additional franchise tax on the amount of its increased capital 
stock. 

In section 3435 of the General Statutes of 1918, it is specifically 
provided in relation to the liability of shareholders of any corpora- 
tion that — 

"No subscriber for or holder of stock shall be liable as such for any payment 
of such stock, or for any debt of the corporation, after the par value of his 
stock has been paid." 

And in section 3492 of the General Statutes of 1918, which has réf- 
érence to the increase of capital stock by specially chartered corpo- 
rations, it is provided that — 

"Before any such corporation shall issue any shares of such increased capi- 
tal stock so voted, a ma.iority of the directors shall make, sign and swear to 
and file in the office of the secretary of the state a certiflcate setting forth the 
number of shares so voted and the pnr value thereof. The secretary shall ex- 
amine the same, and if he shall find that it conforms to law and that ail taxes 
hâve been paid in acrordance with the provisions of section 3ri02, shall indorse 
thereon the word 'Approved,' with his nanie and otflclal title, and shall there- 
upon record such certiflcate in a book kept by him for that purpose." 

Section 3502 of the General Statutes of 1918 also contains the pro- 
vision that — 

"Whenever any specially chartered corporation shall vote to increase the 
amount of its capital stock In aecordance with the provisions of this chapter 
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or of any other gênerai or spécial law aflfecting it, sucli corporation shall pay 
to tlie state treasurer, before any sliares of siieli increased capital stock sliall 
be issued, a further tax of one dollar ou eacli one tliousand dollars of tlie total 
increased capital stock so voted, but no additional franchise tax shall be re- 
quired upon stock upon wliicli tlie corporation lias paid tlie full franchise tax 
required by the law in force at the time of snch payment." 

While one or more of the spécial laws of Connecticut provide tliat 
no shares of the increased capital stock of the défendant shall he is- 
sued for less than $100 per share, and that ail of such shares as would 
remain iinsubscribed for by shareholders of the corporation, together 
with any unpaid parts of subscribed for shares, should be ofïered for 
sale at public auction, this ought not to be construed to mean that any 
différent construction than as above indicated was intended to be 
placed upon the term "paid-up capital stock" by the Connecticut Lég- 
islature, as the évident intention of such provisions was to protect the 
interests of each shareholder of the défendant company and of those 
corporations which were under control of or to become a part of the 
défendant company by merger, as far as possible, and prevent the 
formation of combinations which might be sought for the purpose of 
obtaining control of the corporation's afïairs and against the interest 
of the stockholders, and this view seems wholly justified when, upon 
reading the full text of the several spécial acts hereinafter referred 
to, it becomes apparent that the full increased issue of shares per- 
mitted by such acts were primarily expected to be subscribed for by 
the then shareholders of the défendant company, or by owners of 
stock in other corporations which were under the defendant's control, 
or were expected to become merged with défendant, and that the 
amounts of such subscriptions were limited to one full share in cer- 
tain proportions to the shareholders' ownership of the minimum nuni- 
ber mentioned in the act. See the following spécial acts passed by 
the Connecticut General Assembly: Act of June 30, 1866, page 88, 
vol. 6; Act of Mav 28, 1868, page 319, vol. 6; Act of July 26 and 
27, 1871, pages 252 and 254, vol. 7; Act of March 23, 1880, page 
411, vol. 8; Act of June 14, 1889, page 1298. vol. 10; Act of March 
2, 1893, page 32, vol. 11; Act of Mav 29, 1895, page 348, vol. 12; 
Act of March 15, 1899, page 41, vol. 13; Act of March 19, 1903, 
page 15, vol. 14; Act of June 29, 1905, page 869, vol. 14; Act of 
March 27, 1907, page 40, Spécial Laws of 1907. 

That no interprétation should be given other than that the law in- 
tended, that the shares of the capital stock of the défendant should be 
figured as at par value when making allowance for the déduction of 
the amounts of interest paid during each of the years mentioned, 
seems fully supported by the interprétation which the bookkeeping de- 
partment of the défendant must hâve considered the proper one to 
be applied, in order to hâve pursued, prior to July 1, 1909, the method 
of entering the value of such shares as of par value under its capital 
stock account, and ail amounts over and above the par value thereof 
received by the défendant on sales of its capital stock in its profit 
and loss account. 

Then, again, nothing has been shown to indicate that any extra tax 
or payment required by the state of Connecticut to be paid on each 
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$1,000 of increased capital stock which might be issued by the de- 
fendant was figured on any other basis than that of the par value of 
such additional shares of stock. 

Still another reason for holding that the interprétation above sug- 
gested is the projjer one arises from the fact that in the form of full- 
paid receipts, which the treasurer of the défendant gave to subscrib- 
ers who had paid for their subscriptions in the 1903 additional issue 
of its capital stock, there is contained the following: 

"Said eompaiiy will delivcr a ccrtiliciUc for sharp.s of the new 

capital stock of said coiupany, with inlci-cst frojii date to Decemlier 31, l!X):i, 
on l'x'/i-r. of said siiin at tlie snme rate as divideiids paid on tlie capital stoelc 
of tlie Company durinj; said period.'' 

In General Bonding & CasuaUy Ins. Co. v. Mosely (Tex. Civ. App.) 
174 S. W. 1031, the court said: " 

■•■('ai)ital stock' mcans tlie fiuid contriijuted by tlie sliareliolders as tlie 
ii}iiinc;al tiasis of tlie coi-poratioii's l)nsiness, aud the tenu 'paid-up' coiitains 
rhe idi.a of fnil payaient of the (iiifhorizcd capital into the corporation either 
in niiiney or its e(inivaleiit in property." 

;Vnd the court in \\"illiams v. Brewster, 117 Wis. 370, 93 N. W. 
479. said: 

" 'Capital fully paid in' coutains the idea of full payment of the awlhorizcd 
capital inco the corporation, either in money or its équivalent in property." 

Where state statutes provide a liability on shareholders for debts 
of the corporation to the "extent" or "amount" of their stock in such 
corporation, this is interpreted to mean a liability to the extent of 
the nominal or face value of the stock without référence to the amount 
that may hâve been paid thereon. Willis v. St. Paul Sanitation Co. et 
al, 48 Minn. 140, 50 N. W. 1110, 16 L. R. A. 281, 31 Am. St. Rep. 
626. 

In Houston Belt & Terminal Co. v. U. S., 250 Fed. 1, 162 C. C. A. 
173, it was held that interest which was paid during 1909, 1910, and 
1911 by the four "tenant" lines, who were sureties for the payment 
of a $5,000,000 bond issue to the Central Trust Company, was to be 
considered as income received by the Terminal Company during those 
years, although no part of the interest payment had been made to 
the Terminal Company, and the whole amount thereof went direct 
to the Central Trust Company as payment for interest due on the 
stated bond issue, and the court furthcr held that no portion of the 
interest thus paid by the tenant companies on the $5,000,000 bonded 
indebtedness of the Terminal Company, over and above an amount 
cqual to interest on $25,000 which was the par value of the paid-up 
capital stock of the Terminal Com]5any, aiid which stock was equally 
contributed by the four tenant companies who were the only sub- 
scribers thereto, should be allowed, as a proper déduction from gross 
income of the Terminal Company under the provisions of section 38 
of the act now under considération, and as a resuit the suit which the 
Terminal Company brought against the government for the recovery 
of the claimed excess taxes paid was decided adversely to the Ter- 
minal Company. 
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A sîmilar décision was rendered by the Circuit Court of Appeals for 
the Eighth Circuit in Altheimer & Rawlings Investment Co. v. Allen, 
248 Fed. 688, 160 C. C. A. 588, sustaining the décision of the Dis- 
trict Judge, whose opinion will be found in 246 Fed. 270. There the 
plaintifï, a brokerage corporation with an authorized capital stock of 
$15,000, purchased and carried securities for customers. On those 
purchases the customers paid only part of the purchase price, and 
consequently owed the corporation balances on which they paid in- 
terest, while the corporation in turn also paid on the purchases only a 
part of the purchase price, and accordingly owed balances on them on 
which it also paid interest, but the interest received by the corpora- 
tion from its customers on such purchases exceeded the interest paid 
by it on the purchases. In making its return to the collector of in- 
ternai revenue as required by the statute, the plaintiff included as gross 
income, the différence in amounts between the interest paid it by its 
customers and that which it had paid on the purchases. The Com- 
missioner of Internai Revenue ruled, however, that the entire amount 
received bv the corporation from its customers should be included as 
gross income, and that the aggregate déductions from interest paid 
by the plaintiff, whether for interest on said purchases or for in- 
terest paid otherwise, should be limited to $15,000. During each of 
the years 1909, 1910, and 1911, the plaintifï paid for interest on in- 
debtedness other than that for said purchases $15,000 or more. Ac- 
cordingly the Commissioner allowed no déduction to be made for the 
interest paid by plaintiff on said purchases and made an assessment 
against the plaintiff for an increased amount for each of the three 
years mentioned. Thèse assessments were paid under protest by plain- 
tiff. Subsequently suit was brought to recover the alleged excess pay- 
ments after the preliminary proceedings required by the statute had 
been taken. 

In Boston Terminal Co. v. Gill, Collector, 246 Fed. 664, 158 C. C. 
A. 620 (three cases) where judgments were record ed for the défend- 
ant by the District Judge and affirmed on appeal, the contention of the 
government was upheld on the point that the déduction from gross in- 
come allowable by the Excise Tax Law of August 5, 1909, for interest 
payments made during the years 1909, 1910, and 1911, on the bonded 
or other indebtedness of a corporation coming within the province 
of the statute, must be limited to the amount of interest paid on a 
sum equal to the nominal or par value of the outstanding capital stock 
of such corporation. Although it was shown in thèse cases that 
$490,000 had been actually paid during each of the years mentioned 
by or in behalf of the plaintiff corporation for interest on its bonded 
indebtedness, the amount which the plaintiff was allowed to deduct 
from its gross income for such interest payments was but $17,500 
for each year, which was only 31/2 per cent, on its authorized out- 
standing capital stock of $500,000. 

In Armstrong et al. v. Union Trust & Savings Bank, 248 Fed. 
268, on page 270, 160 C. C. A. 346, on page 348, the Circuit Court 
of Appeals for the Ninth Circuit said: 

"Capital stock lias a distinct cliaraeteristic, and rppresents the capital itpon 
which the corporation is authorized to do business. It may be paid up, or 
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merely subseribed. If tlie latter, the subseriber is liable to the eompany for its 
par value, and it eonstitutes one of the assets of the eompany, to ail of whlch 
creditors may look for payment of their demands." 

In Anderson v. Forty-Two Broadway Co., 239 U. S. 69, 36 Sup. 
Ct. 17, 60 L. Ed. 152, an interest payment déduction of an amount 
only equal to interest computed on $600 was allowed, because the out- 
standing paid-up capital stock of the défendant corporation was only 
$600, notwitlistanding the fact that the corporation actually paid in- 
terest on its bonded indebtedness of $4,750,000. 

Therefore the conclusion is imperative, after a careful analysis of 
the law and a considération of the principles involved in ail cases cited 
by both sides, that the "paid-up capital stock" of the corporation, as 
used in section 38 of the act, means such an amount received by the 
corporation as does not exceed the par value of the outstanding shares, 
plus the amount received for any part-paid stock, and that it does not 
mean the aggregate amount received by the corporation for the shares, 
the full-paid stock receipts, and part-paid stock receipts issued by it, 
even though said sum be in excess of the par value. 

Judgment will therefore be entered on each of the four counts in 
favor of the plaintiff for such amount, with interest from the appro- 
priate date, as shall be found payable as an excise tax over and above 
that claimed and paid by the défendant in accordance with this 
opinion. Costs to abide the event. 

The défendant filed its return within the time prescribed by law. No 
question was raised by the government as to any of the returns until 
the spring of 1916, at which time the eompany was asked to accept 
the government's view of paid-up capital stock, and make new re- 
turns, and pay the additional taxes. This the eompany fairly declined 
to do. Under the circumstances, no penalty will be imposed. 

Decree accordingly. 



In re BLOEIVIECKB. 

(District Court, D. New Jereey. April 13. 1920.) 

Bankruptcy ©=5391(3) — Claim held based on misappropriation in "flducîary 
capacity," so that proceedings in state court will not be stayed. 

AVhere a bankrupt organlsied a corporation and induced stockholders to 
consent to his puveluise of lands on behalf of the corporation, whereupon 
the bankrupt ma de a secret profit, representing that he paid a greater 
priée tlian he aetually did, and on suit in state courts of a stockholder 
decree was reudered against the bankrupt, the claim furnlshing the basis 
of .STich decree is one resting on misappropriation by the bankrupt in a 
flduciary capaeity ; for moiiey is received in a "flduciary capacity" when 
it does not become the absolute property of the one receiving it, but is 
received for a particular purpose, in which other persons than the one 
receiving it are iuterfNsted, and hence, as tlie funds were received by the 
bankrupt in a fiduciary capacity, a discharge would not, under Bankruptcy 
Act, § 17a(4) (Comp. St. § ÎHiOl) release the claim or decree, so section 
11 (section yODô) furnishes no grouud for staying proceedings in the 
state court. 

lEd. Note. — For olher définitions, see AVords aud Phrases, First and 
Second Séries, Fiduciary C^apacity or Character.] 

^=»For other cases see same topic & KEY-N'UMBER iu ail Key-Numbered Ulgests & Indexes 
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In Bankruptcy. In the matter of Henry J. Bloeniecke, bankrupt. 
Pétition by the bankrupt to restrain Charles L. Applegate froin further 
proceedings to enforce a decree carrying a money judgment against 
the bankrupt until the question of discharge should be determined. 
Pétition dismissed. 

Bilder & Bilder, of Newark, N. J., for bankrupt. 
Thomas A. Davis, of Orange, N. J., opposed. 

LYNCH, District Judge. Charles L,. Applegate, a stockholder of 
the Realty Corporation of North America, filed a bill in the court of 
Chancery of New Jersey against Henry J. liloemecke, président of 
that Company, seeking an accounting for certain moneys which, it 
was alleged, Bloemecke had misappropriated. 

The bill alleged that Applegate, as well as a number of others, paid 
over to Bloemecke varions sums of money for corporate purposes : 
that while Bloemecke had this money in his possession he requested 
the board of directors to authorize him to use certain specified sums 
of it in the purchase of certain properties, claiming that the company 
would save money if he alone were permitted to conduct the negotia- 
tions for and acquire the property in his individual name rather than 
in the name of the company ; that such authority was given him by 
the board of directors ; that Bloemecke concluded negotiations for 
the properties and reported to the board the amounts expended there- 
for in behalf of the company, whereupon the board of directors duly 
approved the transactions so reported by him ; that, stibsequent to the 
acquiring of the property by the company, the complainant learned that 
Bloemecke had actually paid less for the properties procured than 
the amounts which he reported he had paid therefor, and had ap- 
propriated the différence to his own individual use, which différence, 
or unexpended balance, amounted in ail to the sum of vl5l8,250. 

Bloemecke filed an answer, denying Applegate's allégations, and 
insisting that the complainant was not entitled to the relief prayed for. 
The matter came on for hearing before Vice Chancellor Stevens on 
April 3, 1918, whose opinion follows: 

"This is a suit by complainant, suing on behnlf of the Realty Corporation ot 
Nortli America, to recover from Henry ,T. ISloemecke moneys of the company 
alleged to hâve heen applied by him to his own une. In .Tune, 1910, Mr. 
lîloenKcke and a Mi'. Hradloy conceived tluî idea of forniin.a a land company, 
whose stockholders should he local superintendents of the Metropolitan JAfc. 
Insurance Company. Bloemecke, besides being one of thèse superintendents, 
was a real estate operator in Newark. Ile attended to the orsanization of the 
realty company, he obtained subscriptions to its cajùtal stock, and he handled 
the money. ïhe scheme was to buy land in Montcliiir for the i)urpose of de- 
veloping it. There were to be 10 stockholders, each of whom was to subscribe 
$i5,(>tK). The corporation was organlzed in September, 1910, and three tracts 
of land, heavily mortgaged, were actually purchaK(>d for it by Bloemeeki^ at 
wliat seem to hâve been excessive priées. The project was a failure and in 
1914 practically abandoned. The land was sold under foreclosure. 

The bill allèges that in the case of each of the three pur-chases Bloemecke 
represented that he was pa.ying for the land more than he actually paid and 
that he appropriated the différence. In the case of the Orange road tract his 
prolit is said to bave been ij;l,2.~iO. He charged the company on its books 
.fî.Tno. Ile actually paid the vendor $(!,ûOO. He accounts for the différence by 
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saying that he tokl liis fcllow stoc'klioldei's that lie woukl U't thc coiupany liave 
the property for .$30 por foot. Tho t<'stifyiug stockholrters say that he agreed 
to turn it over to the company for what it cost. The book entries make it 
more than probable that it was boiiglit witli tlu- stockboldcrs' money just be- 
fore the corporation was organized, and tlieir version of wbat he said on the 
subject of turning it over is more ijrobahle than bis. 

"The profit in the ease of the Loc-kwood tract is said to liave been .$2,(100. It 
is undisputed that the property cost $52,.~)(K), and that Bloeniecke charged the 
Company $54.500. His justification is that bis brother Charles, who liecame 
the company's manager, liad hiniself seciired an option and tlien a con- 
tract of purchase, neither of which he prodncos, and that he (Cliarles) sold 
the interest tlnis acquired for $2,000. The only coutract in évidence is that 
which is made wlth the défendant Henry Bloemecke. His lirotlier does 
iiot testify, although his testiinony was easily obtalnable, and the documents, 
including the company's liooks, kept liy the défendant hiniself, as " far as 
put in évidence, do not bear ont Henry's statoments. As far as tliey go. 
they throw doubt over them. Bloemecke, as i)resident of the company and 
as the custodian of the fund intrusted to him, is bound satisfactorily to ac- 
count for wliat he did wlth the stockholrters' money. This lie does not 
do. It is hard to nnderstand why Charles should bave r<-ceived $2,000 
for an interest thus acquired, an interest that cost him nothing. Mr. Bald- 
win, who acted for the vendor. thinks there was but (nie written agreement — 
the agreement in évidence. Charles, it Is true, as the company's agent, con- 
ducted Ihe ncgotiation ; but it is more than probable that from the be- 
ginning it was understood that he was acquiring it for the company. 

"In the case of the Lindennieyer property, the anunnit alleged to liave been 
wrongfully appropria ted is .$15,000. The pri(^e actually paid to the ex(>cutors 
of the Lindenmeyer estate was .«201 ,.")00, The comiiany is charged $210,500. 
Bloemecke accounts for the différence by saying that he paid it to Henry 
Ijindenmeyer becanse that gentleman inforuied him (1 (piote his words) 'that 
there W(>re quite a nnmber of heirs coneerned iii this ]]roperty : that there were 
a certain nnmlier of trustées, and he said tliat he could influence — that is, the 
trustées were in a position to influence — tlie heirs. and * * * that, if I 
paid him $15,0IK), why he would endeavor to uegotiate the property at a small- 
er price wlth th(> trustées and the heii's.' This is a euphemistic w'ay of saying 
that Mr. Lindenmeyer wa)it(^d a bribe for using his influence to persuade his 
co-trustees and his cestuis rpie trust to accept h^ss than they would otherwise 
hâve donc. There were five executors in ail. The only one sworn was Mr. 
Sonntag. He testifies that Henry Lindeiimeyer died on Decendier 1, 1010, 
11 day.s after the deed was acknowledged by the executors and on the very day 
it was delivered. He says. fnrther, that lie Inid charge of the negotlations, 
that Undenni(>yer liad very little to do witli tliem. that ail the executors made 
the agreement togetlier, and that he knew absoltitely nothing of the alleged 
payment. 

"Wh(>n Bloemecke. with a view of dischnrgiug hiniself from liahillty for 
tliis large sum. accuses a man of ha ring betrayed his trust, a nian whosé lips 
are sealed by death. lie onght to be able, at least. to point to sonie indicati(nis 
of tiie truth of his story. He says tliat h<' saw Mr. Sonntag in the begiimlng, 
and that Mr. Sonntag turu'd him over to Mr. Lindenmeyer. who seemed. as 
he says. to be the man in i-harge. In this lie is contradieted by Mr. Sonntag. 
Tliere Is notliing to indicate that Hrnry Liiidemneyer was in the dominating 
position, or that, on the brink of t!ie grave, hv was willing. for a considération, 
to commit a wrongful act. He says further that he paid the monev in bills 
of the dénomination of $1,000. Neither of his bank accounts shows the with- 
drawal of such a sum about the time of the purchase. It is not likely that he 
had any .such sum elsewhere, and he does mit prétend that he had. 

"He testifies that while the negotlations were progressing he told his eodi- 
rectors he was making 'an inside deal,' but not the particnlars of It, becanse, 
he says, 'tliose things lead to trouble with the man that you make the deal 
with.' Ali the stockholders who are sworn deny that he made any statement 
of the krnd. Tli(\v say that when, two or three years later, it was discovered 
that he had charged more than the price paid, he refused to answer their in- 
quiries untll after he had consulted counsel. In view of thèse considérations, 
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I am unwilling to flnd that Eloemecke lias sufBciently accounted for the 
money ; and, even if the évidence liad been stronger, I doubt whether the 
Company could, if the board ci directors knew nothing of the transaction, be 
deemed to hâve authorized the payment. A gênerai autliorlty to purchase 
would hardly include a gênerai authority to bribe. 

"It is argued that the suit eannot be maintained, for the reason tliat coin- 
plainant has falled to show a refusai, actual or presumptive, by the board of 
directors to prosecute. The évidence is that after the misappropriatlons were 
discovered there was a meeting of the directors, and it was deeided that as they 
were ail employés of the Metropolitan Company it would, in the words of one 
of the wltnesses, be better to get the permission of that company to bring suit, 
for fear that, if it was not approved, some people would lose their positions. 
Permission was sought, and, if not explleitly refused, it was at least not 
granted. Subsequently, in October, 1916, the complainant addressed a formai 
communication to the vice président of the realty company (the président 
being Bloemecke), requesting that action be taken. To this there was no re- 
sponse. The minutes shovv' that the last recorded meeting was held in Febru- 
ary, 1914, In Siegman v. Maloney, 20 Dick. (65 N. J. Eq.) 372, 54 Atl. 405, the 
Chief Justice thus States the rule : 'The right of a stockholder to prosecute a 
suit on behalf of the corporation can only be maintained by sbowing a refusai, 
actual or presumptive, by the board of directors to do so ; and where there 
has been no actual refusai the burden is on the stockholders to show the exist- 
ence of such a State of facts as justifles the conclusion that an application 
to the board to prosecute would be futile.' I think the complainant has shown 
a snfficient refusai. Ile urged tlie board to take action and they did not. 

"It is argned, further, that the suit is barred by lâches. The suit is for 
money had and received by Hloemecke and fraudulently misappropriated. To 
such an action the statute of limitations, and not the doctrine of lâches, ap- 
plies." 

Thereafter, in July, 1918, the Vice Chancellor ordered and de- 
creed that Bloemecke pay to the Realty Corporation of North America 
the .sum of $18,250, be.sides interest, $500 counsel fee, and $35 costs.. 
On September 5, 1918, Bloemecke iiled a voluntary pétition in bank- 
ruptcy in this court, setting out in his schedules this claim or judgment 
of the realty corporation against him, which then totaled $27,213.59. 

In May, 1919, Applegate filed a pétition in the Court of Chancery, 
praying for an order directing that a capias ad satisfaciendum be 
issued against the body of Bloemecke, the hearing of which pétition 
was fîxed for June 17, 1919. On June 9, 1919, Bloemecke petitioned 
this court for an order enjoining and restraining Applegate from tak- 
ing any further proceedings therein until the question of his discharge 
should be determined ; it being alleged by him that the claim of Ap- 
plegate was not "founded upon fraud or false représentation and is 
a claim from which a discharge in bankruptcy would be a release." 

This pétition was filed under the provisions of section 11 of the 
Bankruptcy Act (Comp. St. § 9595), which reads as follows: 

"A suit which is founded upon a claim from which a discharge would be a- 
release, and which is pending against a person at the time of the flling of a 
pétition against him, shall be stayed until after an adjudication or the dis- 
missal of the pétition; if such person is adjudged a bankrupt, sUch action 
niay be further stayed until twelve months after the date of such adjudication, 
or, if within that time such person applies for a discharge, then until the ques- 
tion of such discharge is determined." 

On June 9, 1919, Judge Haight ordered that Applegate show cause 
why Bloemecke's pétition for restraint should not be granted, staying, 
pending the hearing thereof, further proceedings in the Court o£ 
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Chancery between Applegate and Bloemecke. It is this rule to show 
cause which is now before me for détermination. Bloemecke has 
not yet received his discharge. 

In the case of In re Dowie (D. C.) 202 Fed. 816, District Judge 
Holt, in the Southern District of New York, held that a judgment 
on a debt which is not dischargeable should not be stayed pending 
bankruptcy proceedings. Applegate answers that the debt of the 
bankrupt is not dischargeable because — 

"It was created by fraud, embezzlemeiit, misappropriation, and défalcation 
of the bankrupt acting as an officer of said corporation, to wit, as its président, 
anO while acting in a flduciary capacity, to wit, wliile lie was expending money 
of the corporation." 

Bloemecke insists that the judgment is of such a character and 
nature that a discharge in bankruptcy would be a fuU release. He 
argues, first, that in purchasing the lands subsequently acquired by 
the Realty Corporation of North America he did not act as an officer 
of that Company; and, second, that in purchasing said lands he did 
not act in a fiduciary capacity with relation to said realty corpora- 
tion. His argument is that he acted in the capacity of an agent. So 
the issue to be determined is whether the claim, upon which the decree 
is founded, was created by Bloemecke's fraud, embezzlement, misap- 
propriation, or défalcation while acting as an officer or in any fidu- 
ciary capacity. 

Bloemecke and another person (one Bradley) planned the forma- 
tion of this realty company. He attended to its organization, obtained 
subscriptions for its stock, became a stockholder, a director, and its 
président, and deposited its money in his personal bank account in 
New York City. While its président and in the personal possession 
of its funds, he sought authority from the board of directors of the 
company to acquire for it in his individual name some property. The 
board voted authority to him to expend the amounts of money which 
he stated were necessary. The moneys so requested and obtained were 
more than were actually necessary to acquire the desired properties, 
so, instead of so reporting, he retained the différences between the 
amounts received and paid out for his individual use. Vice Chancel- 
lor Stevens concluded that the "suit is for money had and received 
by Bloemecke and fraudulently misappropriated." 

There being no doubt of a misappropriation, was it committed while 
Bloemecke was acting as an officer or in a fiduciary capacity? A 
very good définition of "fiduciary capacity" is that of Vice Chancel- 
ier Pitney in Haggerty v. Badkin, 72 N. J. Eq. 476, 66 Atl. 421, viz.; 

"Money is received or detained by eue from another in a fiduciary capacity 
when, in the mlnd of the person handing the money to the other, as such mind 
Is knowu to that other, it does not beconie the absolute money and property 
of that other to do with as he cliooses as his own money, but is received by 
him for a particular purpose in which a person or persons other than the per- 
son receiving it is or are interested. If two persons are in partnership, and 
one is acting as cashier or flnancial manager, and the other pays money to his 
partner to be uaed in partnership business, the money so paid is received in a 
flduciary capacity, The receiver holds it in trust for the partnership and for 
the beneflt of the partners in proportion to their several interests, and nelther 
partner has the right to appropriate one dollar of it to his Individual use 
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with(>ut the consent, express or Implied, of the other party. * ♦ * Now. 
it seems to me, this sort of flduciary oapaclty is clearly withiu tlie language of 
tlie act." 

Without the knowledge or consent of any of the stockholders or 
directors of the realty corporation Bloemecke committed what has 
properly been declared to be a misappropriation ; and when Applegate 
'earned of it he brought the chancery action, and Vice Chancellor 
Stevens held that — 

"Hloenieeke, as président of the couipany and as the enstodian of the fuiul 
iiitrnsted to him, is houud satisfactorily to acconnt for what he did with 
the stoelïholders' nioney." 

In the case of Haggerty v. Badkin, supra, Vice Chancellor Pitney 
reviews many of the cases relied upon bv Bloemecke, including the 
following: Chapman v. Forsyth, 2 How. 202, 11 L. Ed. 236; Henne- 
quin V. Clews, 111 U. S. 676, 4 Sup. Ct, 576, 28 L. Ed. 565; Craw- 
ford V. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147 ; Noble 
V. Hammond, 129 U. S. 65, 9 Sup. Ct. 235, 32 L. Ed. 621— and 
points out that a "distinction in the proper remédies is adverted to, 
and in a measure relied upon, in determining whether the debt is or is 
not barred by the discharge"; that is to say, if an action at law 
could be maintained against the person misappropriating, as could be 
done in the case of mercantile transactions between factor and prin- 
cipal, the debt would be dischargeable ; but, as is pointed out by coun- 
sel for Applegate, Bloemecke could not be proceeded against at law 
because he, as président and custodian of the company's funds, could 
establish that the money was handled by him in corporation business. 

In the decree of Vice Chancellor Stevens we find the following ex- 
pressions : 

"Tliat he inade suoh purchases of said lands as trustée for tlie said Realty 
Corporation of North America and its stockholders,'' and "tlie sums of money 
reniaining In his hands as trustée for the said llealty Corporation," etc. 

In the case of Upshur v. Briscoe, 138 U. S. at page 378, 11 Sup. Ct. 
314, 34 L. Ed. 931, we find the following: 

"The language would .seom to apply only to a debt created by a person who 
was already a hduciary when the debt was created." 

Can it be seriously argued that Bloemecke, président and custodian 
of the company's moneys, was not already a fiduciary when the debt 
was created; that is to say, when he sought and obtained authority 
to use varions specified amounts for particular purposes? And in 
the case of In re Gulick (D. C.) 186 Fed. 350 (1911), it is held that the 
funds coming to officers of corporations as such are held by thera in 
a "fiduciary capacity" under section 17 (4). I quote from the syllabus: 

"Officers of a corporation, where they get coiitrol, wllli an attendant Ilùu- 
eiary obligation, of property of the corporation, are 'officers' witliin Bank- 
ruptcy Act July 1, 1898, c. 541, § 17, subd. 4, 30 Stat. 551, * * * exempt- 
ing from discharge debts created by misappropriation or défalcation while 
acting as an 'officer,' so that a continua nce of a suit in a state court against 
coi'porate officers for the value of corporate property misappropriated by 
them will not be stayed on the application of the officers who had been adjudi- 
cated Dankrupt." 
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I quote a few lines from Judge Hand's opinion in the Gulick Case, 
supra, with which I fully agrée: 

"Certainiy it is niuicsirable to look too scrnpulously for exceptions in the 
natural meaning of the clause. There is no reason to strain the words, so as 
to protect those who avowedly are guilty of fraud, embezzlenient, misappro- 
priation, or défalcation." 

My conclusion is that Bloemecke misappropriated moneys of the 
Company while acling in a fiduciary capacity, within the meaning of 
section 17a (4) of the Bankruptcy Act (Comp. St. § 9601), and that 
therefore the "claim" upon which Applegate's suit is founded, not 
being one from which a discharge would be a release, section 11 of 
the Bankruptcy Act, providing for a stay, does not apply. 

The pétition will be dismissed. 



UNITED STATES v. UNION METALLIC CARTRIDGE CO. et al. 

(District Court, D. Connecticut. April 21, 1920.) 

1. Customs duties «S^'IOO — Drawback paid on false statemetits may be re- 

covered back. 

IJnder Act Oct. 1, 1890, § 25, providing for a drawbaclc ou exportort 
goods nianufacturcd from imported materials, and providing that the 
imported material.s sliall be identified, and their quantity and the amount 
of duties paid ascertained, etc., the government is not required to keep a 
customs officiai in the factory, so as to hâve the imported material under 
continuons observation, but may rely iipon sworn statements of the ex- 
porter, and when, in reliance on false statements, it makes payments, 
tliey may be recovered. 

2. Customs duties "©='100 — In action tft recover back drawback, noncom- 

pliance with régulations sufficiently alleged. 

Where, in an action to recover back drawback paid on exported goods 
in reliance on false statements, the complaint alleged that the Secretary 
of the ïreasnry promulgated régulations requiring the keeping of aceurate 
and true accounts of ail imported jnaterials, and that no true records 
were kept, there was a sufHcient allégation of failnre to comply witli tlie 
régulations. 

3. Customs duties <&=>100 — Transférée of exporter, assuming latter's obliga- 

tions, may be sued by government for drawback. 

Where an exporter, in relinnc^e ou wliose false statements tlie govern- 
ment paid a dra\vl)ack, transf(>rred ail of its assets to anotber Com- 
pany, which assumed its obligations, the government could sue the trans- 
férée to recover back the di'awhack. 

4. Customs duties <^=>100 — Complaint to recover back drawback held not to 

show estoppel or lâches. 

In an action to recover back drawback paid on (ïxported goods in re- 
liance on false statements as to the use of imported materials, complaint 
held not to show on its face that tlie United States was estopped from 
reeoverlng or guilty of lâches. 

5. Action <S=>50(4) — In action to recover back payment from payée, and bis 

transférée assuming obligations, there was no misjoinder. 

Under Practice P.ook Conu. 1!)08, pp. .32, 84, 8.-), §§ (itS, 618, 622, and 
pages 2.'5S, 245, §§ 120, 1.50, of the rules thereiu, rhere was no misjoinder 
of causes or parties in an action against an exporter, and a transférée of 

^=3Por other cases see same topic & KEY-NXJMBEU in ail Key-Numbered Digests & Indexes 
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Its assets, who assumed Its obligations, to recover back drawbaek paid In 
relianee on the exporter's false statements as to the use of Imported ma- 
terlals. 
6. Pleading ®=>36î(2) — Information necessary to préparation of défenses 
siiould be obtained by bill of partieulars. 

Information necessary to enable défendants to prépare their défenses 
shouïd be obtained by a blll of partieulars, and not by motions to require 
plaintiff to amend. 

At Law. Action by the United States against the Union Metalhc 
Cartridge Company and another. On demurrers to the complaint. De- 
murrers overruled. 

John F. Crosby, U. S. Atty., of Hartford, Conn., and Frank E. Car- 
starphen, Spécial Asst. Atty. Gen. (Frank E. Carstarphen, Charles 
K. Allen, and John Hanson Kennard, ail of New York City, of coun- 
sel), for the United States. 

Gerry & Wakefield, of New York City (Gross, Gross & Hyde, of 
Hartford, Conn., of counsel), for défendants. 

GARVIN, District Judge. Each défendant demurred to the com- 
plaint, which is in three counts, setting forth facts upon which plain- 
tiff claims that both défendants are liable — the défendant Remington 
Arms Union Metallic Cartridge Company (hereinafter referred to 
for convenience as the Remington Company), a corporation, because it 
has assumed the habilities of the other défendant corporation, the 
Union Metallic Cartridge Company (hereinafter called the Union 
Company). 

The first count is based upon payments of $355,553.45, "drawbacks" 
of custom duties, made by plaintiff to the Union Company under mis- 
take of f act, induced by misrepi'esentations of that company ; the sec- 
ond, upon similar payments of smaller sums, made to the M. Hartley 
Company, a corporation, and Marcellus Hartley Dodge, its successor, 
under mistake of fact, induced by misrepresentations of the Union 
Company; and the third, upon like payments made to Hartley & Gra- 
ham under the same circumstances. The payments set forth in the 
second and third counts are included in the amount covered by the 
first count. 

More in détail, the complaint set forth in the first count thereof 
that certain acts of Congress were in force which provided in sub- 
stance that the imported material used in the manufacture or produc- 
tion of articles entitled to "drawbacks" of customs duties, where ex- 
ported, should, in ail cases where a "drawback" of duties paid on 
such materials was claimed, be identified, the quantity of such ma- 
terials used and the amount of duties paid thereon be ascertained, the 
facts of the manufacture or production of such articles in the United 
States and their exportation therefrom should be determined, and 
the "drawback" due thereon should be paid to the manufacturer, pro- 
ducer, or exporter, pursuant to such régulations as the Secretary of 
the Treasury should prescribe ; that said Secretary did promulgate rég- 
ulations requiring such manufacturer to keep accurate and true ac- 

^iz^^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



UNITED STATES V. UNION METALLIC CARTRIDGE CO. 351 

(285 F.) 

counts of ail imported material and of ail articles manufactured 
therefrom for export at the place or factory where manufactured; 
that no such truc record of imported material and the articles manu- 
factured therefrom for export with benefit of "drawbacks" was kept 
by the manufacturer of the cartridge covered by the applications for 
drawback to which référence will be made. 

The count further allèges that from 1894 to 1915, inclusive, the 
Union Company applied to and obtained from the plaintiff large sums 
of money, claiming that said company was entitled to receive the same 
as "drawbacks" upon certain exportations of cartridges containing 
imported lead, upon which lead customs duties had been paid to plain- 
tiff; that plaintiff was induced to make such payments by représen- 
tations made to plaintiff that said lead used in said cartridges was the 
identical lead upon which customs duties on the importation thereof 
had been paid to plaintiff, and that true and accurate records as re- 
quired by the said statutes of the United States and the said régula- 
tions of the Secretary of the Treasury as made and provided were kept, 
showing the identity of the lead on importations throughout the pro- 
cess of manufacture and the exportation thereof. The count further 
allèges that the true and accurate records so required were not kept, 
and duties had not been paid on said lead, of which plaintiff was ig- 
norant, and that plaintiff made the payments aforesaid vmder mistake 
of fact and relying upon and believing thèse false représentations of 
the Union Company. 

The second and third counts involve pa)'ments made to M. Hartley 
Company and to Hartley & Graham, respectively, as heretofore indi- 
cated, through misrepresentations of the Union Company. 

Various grounds of demurrer were alleged, which may be sum- 
marized thus : 

I. Failure to allège a cause of action. 

IL Misjoinder of causes of action. 

III. Misjoinder of parties défendant. 

Upon the argument the plaintiff urged that, as the demurrers were 
gênerai in form, they presented no question of law, for the reason 
that the Connecticut Practice Act, in section 608, provides: "AU de- 
murrers shall distinctly specify the reasons why the pleading demurred 
to is insufficient." Défendants then moved for leave to amend the 
demurrers, and the motions, which are in the discrétion of the court, 
were granted. The amended demurrers attack the sufficiency of the 
complaint ; the demurrer of the Remington Company on the f ollowing 
grounds : 

I. Failure to show that plaintiff is a party to the agreements by 
which the Remington Company assumed the debts of the Union Com- 
pany and of Marcellus Hartley Dodge and the M. Hartley Company. 

II. Failure to show any privity of contract between the Remington 
Company and plaintiff, and an affirmative showing by the complaint 
that there was no such privity. 

III. Failure to show considération for any agreement obligating the 
Remington Company to pay the obligations of the Union Company, 
Marcellus Hartley Dodge, M. Hartley Company, or Hartley & Graham, 



352 2G5 FEDERAL REPOIITER 

and the actual affirmative showing by the complaint that there was 
no considération. 

IV. Failure to show how the Remington Company became obligated 
to pay such obligations, and an affirmative showing by the complaint 
that no agreement was made between plaintiff and Remington Com- 
pany whereby the Remington Company undertook to pay plaintiff's 
claims. 

The amended demvirrer of the défendant Union Company is on the 
ground that no cause of action has been alleged, because : 

I. The duties and obligations imposed by law on the plaintifï can- 
not be delegated to this défendant ; that plaintiff, and not défendant, 
is required to identify the imported materials. 

Both parties défendant demur on the ground that causes of action 
hâve been improperly united and that there is a misjoinder of parties 
défendant. 

The Act of October 1, 1890 (26 S'tat. 567), provides as follows: 

"Sec. 25. Tliat wliere imported materiaLs on wlilch dutios liave been paid, 
are uspd in the mannl'adure of articles niamifaetured or produced in the 
T'nited States, there shall be allowed on the exportation of such articles a 
drawbnek equal in aniount to the dnties paid on the materials used, less one 
por centnm of such duties : Provlded, that wh(-n the articles exported are 
niade in part from doniestic materials, the imported materials, or the parts ot 
the aî'ticles made from such materials shall so appear in the completed arti- 
cles that the quantity or measure thereof may be ascertained : And provided 
furtlTôr, that the drawback on any article allowed under existing law shall 
be contlnued at the rate herein provided. That th(î Imported materials used 
in the manufacture or production of articles entitled to di-awback of customs 
duties when exported sliall in ail cases wlierc drawbacU of duties paid on such 
materials i.s claimed. be identifled, the quantity of such materials used, and 
the amount of duties paid thereon shall be ascertained, the facts of the manu- 
facture or production of such artic!(\s in the Tlnitert States and their exporta- 
tion therefrom shall he determined, and the drawback due thereon shall b(> 
paid to the manufacturer, producer, or exporter, to the agent of either or to 
the person to whom such manufacturer, producer, exporter or agent shall in 
wfiting order such dra'svback raid, under su(!h régulations as the Secretary of 
the Treasury shall prescribe." 

[1,2] Défendants claim that the meaning of the act is that the 
customs officers shall ascertain the quantity of the imported material. 
However this may be, if information is furnished to the customs offi- 
ciais by the exporter, which is known by the latter to be false, or 
which is inaccurate, and the government, in reliance upon the truth 
of such information, makes payment of "drawback," it would be con- 
trary to good morals to refuse to permit such payment to be re- 
covered from those by whom such information was furnished. It 
seems obvious to the court that the government must rely upon sworn 
statements ; it can neither detect substitution of similar materials, nor 
in many cases détermine by examination how much of a component in- 
grédient appears in a finished product for export. It does not appear 
reasonable that either the law or the régulations ever intended to re- 
rjuire that a customs officiai should remain at the factory where im- 
ported material is made up into articles for export, so as to hâve the 
same under continuous observation, as is suggested by défendants. The 
complaint allèges that no true records were kept; it also allèges that 
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the Secretary of the Treasury promulgated régulations requiring the 
keeping of accurate and true account of ail imported material. I 
think this is a sufïicient allégation of failure to comply with the rég- 
ulations. 

[3] The défendant Remington Company argues with great force 
that there was no privity of contract between plaintiff and the Rem- 
ington Company when the latter assumed the obligations of the Union 
Company. The complaint allèges that the Remington Company ac- 
quired ail the assets of the Union Company when it assumed the ob- 
ligations of the latter. It seems to the court that, where assets of A. 
hâve been taken over by B., a promise by B. to pay A. 's debts should 
be enforceable in actions at law by A. 's creditors. Whatever con- 
flict of authoritv there mav be, the reasoning in Lawrence v. Fox, 
20 N. Y. 268, as explained 'by Vrooman v. Turner, 69 N. Y. 280, 25 
Am. Rep. 195, and Smyth v. City of New York, 203 N. Y. 106, 96 
N. E. 409, is Sound and is hère adopted. It cannot be said that the 
United States, if it bas a claim against the Union Company was a 
stranger to a contract by which the Remington Company obligated it- 
self to pay the debts of the Union Company when it took over ail the 
assets of the latter. Indeed, it is fair to assume that the Remington 
Company actually intended to be responsible for ail such debts. 

[4] The court does not find that the complaint upon its face shows 
that the United States is estopped from claiming the relief sought or 
that it bas been guilty of lâches. 

fS] There was no misjoinder of causes of action, nor of parties 
défendant. In section 613, Connecticut Practice Book, it is provided 
that the plaintiff in any civil action may include in bis complaint both 
légal and équitable rights and causes of action, but that — 

"Where several causes of action are nnited in tlie same complaint tlie.v musi 
ail be brought to recover, either ( 1 ) upon contract, express or iniplied ; 
* * * (7) upon claims. whether In contract, or tort, or botli, arising ont 
of the saine transaction or transactions connectcd with the same subject of 
action." 

Section 150, Rules under Conn. Pr. Book, is as follows: 

"Transactions conneeted with the same subject of action may include an.v 
transaetion.s which grow ont of the subject-niatter in regard to which the 
controversy bas arlsen ; as, for instance, the failure of a bailee to «se the 
goods bailed for the purpose agreed, and also an injury to them by his fault 
or neglect ; the breach of a covenant for quiet en.ioymont by the entry of the 
lessor, and also a trespass to goods. committed in the course of the entry." 

Section 618, Conn. Prac. Book, is as follows: 

"Any person may be ma de a défendant who lias or claims an Interest In 
the controversy, or any part * * * adverse to the plaintiff, or whom it i.s 
necessary, for a complète détermination or settlement of any question involved 
tlierein, to make a party." ' ' 

In section 120 of the Rules under said Practice Book, is the follow- 
ing:, 

"Persons may be joined as défendants against whom the rlght to relief is" 
alleged to exist in ihe alternative, although rlght to relief against one may be 
inconsistent with the right to relief against the other." 
265 F.— 23 
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In section 622 of said Practice Book is the foUowing: 

"No action shall be defeated by the nonjolnder or mlsjoinder of parties. 
New parties may be added and summoned In, and parties misjoined may be 
dropped, by order of the court, at any stage of the cause, as it may deem the 
interests of justice to require." 

[8] The défendants hâve also moved that plaintiff be required to 
amend the complaint by setting forth various détails with respect to 
the alleged agreements. This information, if necessary, in order to 
enable the défendants to prépare their défenses, should be obtained by 
a bill of particulars; the motions to require plaintiff to amend the 
complaint are denied. 

The amended demurrers are overruled. 



FILBIN CORPORATION et al. v. UNITED STATES. 

(District Court, B. D. South Carolina. May 28, 1920.) 
No. 788. 

L Jury <S=>19(11) — Owner entitled to jury trial on question of c<HnpeiisatIoii. 

Under the provision of Lever Act Aug. 10, 1917, § 10 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 3115%il), anthorlzing the Président to réqui- 
sition storage facUities for supplies for the anny and navy, and to ascer- 
taln and pay just compensation therefor, and provlding that, if sudi 
compensation is not satisfactory to the owner, he shall be paid 76 per 
cent, of the amount and may sue the United States so as to make up 
jusf compensation, such a suit Is a part of what Is in effect a condemna- 
tion proceeding, instltuted by the réquisition and taking possession of the 
property, and upon the question of just compensation the owner is en- 
titled of rlght to trial by jury. 

2. Eminent domain <£=»! — Rigiit of "eminent domain" defined. 

The rlght of "eminent domain" means the rlght of the governing body, 
under the exigencles of the public weal, to take private property for the 
public use and for the public benefit. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Eminent Domain.] 

k. Courts <@=>41 — Judge and jury as eonstituting "court." 

In common-law actions, the "court" consists, for the deteraaination of 
a controversy, of a judge and a jury. 

[Ed. Note. — For other deânitlons, see Words and Phrases, First and 
Second Séries, Court.] 

At Law. Action by the Filbin Corporation and the Cooper River 
Corporation against the United States. On motion to place cause on 
jury issue docket. Granted. 

Buist & Buist and Miller, Huger, Wilbur & Miller, ail of Charleston, 
S. C, for petitioners, 

Francis H. Weston, U. S. Dîst. Atty., of Columbia, S. G., and J. 
Waties Waring, Asst. U. S. Dist. Atty., of Charleston, S. C. 

SMITH, District Judge. This matter has corne on to be heard 
»pon a motion that the cause for the ascertainment of the amount to 

^ " ' I ! ' : ' — 

^saVoi othèr cases sec min* tepic A KET-NUHBBR in ail Ker-Numbercd Digests A Ind«ZM 



FILBIN CORPORATION V. UNITED STATES 355 

(865 F.) 

be paid be placed on the jury issue docket as an action at law in- 
volving issues of fact for a jury, or, if the same is not put as a matter 
of procédure and right upon that docket, that an issue of fact be fram- 
ed by the court for submission to a jury as to the amount of compen- 
sation which should be paid. 

This proceeding is one that arises under section 10 of the Act of 
Congress approved August 10, 1917, entitled: 

"An act to provide further for the national security and défense by en- 
couraging the production, conserving the supply, and controllin;: the distribu- 
tion of food products and fuel." 40 Stat. p. 27G (Comp. St. l'JlS, Comp. St. 
Ann. Supp. 1919, § 3115%ii). 

This was a statute passed whilst this country was at war with 
Germany, and passed under the exigencies of the requirements of the 
situation. Section 10 provides that — 

"The Président is authorized, from tinie to time, to réquisition foods, feeds, 
fuels, and other supplies necessary to tlie support of the army or the main- 
tenance of the navy, or any other public use cotniected with the common 
défense, and to réquisition, or otherwise provide, storage facilities for such 
supplies ; and he shall ascertain and pay a juat compensation thorefor. If 
the compensation so determined be not satisfactory (o tlie psrson entitled to 
receive the same, such person shall be paid seventy-five per centum of the 
amount so determined by the Président, and shall be entitled to sue the 
United States to recover such further sum as, added to said seventy-five per 
centum, 'will make up such amount as will be just compensation for such 
necessaries or storage space, and jurisdiction is hereby conferred on the 
United States District Courts to hear and détermine ail such controversies." 

Under the authority conferred by this statute, and presumably 
therefore to supply storage facilities for the supplies requisitioned 
under the act, the Président of the United States, about April 5, 
1918, requisitioned the pièces or parcels or tracts of land mentioned 
and described in the pétition herein ; and thereupon the United States 
entered upon the exclusive use and occupation of the premises so 
requisitioned, and erected thereon extensive storage faciHties for the 
storage of the supplies for the army ; and the premises or lands so 
requisitioned remained in the exclusive use and enjoyment of the 
United States. 

In accordance with the terms of the act, the Président determined 
the compensation to be paid to the owners of the property at the sum 
of $42,360; but the compensation so determined by the Président 
was not satisfactory to the owners, who thereupon instituted thèse 
proceedings to recover such further sum as, added to the 75 per 
centum of the amount determined by the Président, will make up such 
amount as will constitute a just compensation for the lands so requi- 
sitioned and taken. To this pétition an answer bas been filed on be- 
half of the United States, and the matter is now at issue and ready for 
trial. 

[1,2] This motion to refer the issue, as to the amount that will 
constitute a just compensation, to a jury, is opposed by counsel on 
behalf of the United States, on the ground that this proceeding, being 
instituted simply by virtue of the authority to sue given under the 
terms of the act, must be strictly followed, and that under the terms 
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of the act thé authority giveh to the District Courts of the United 
States to hear and détermine the controversy over what constitutes 
just compensation, is to be heatd by the court in the sensé of being 
heard by the judge of the court alone, without a jury. The power to 
réquisition or take private property for public purposes, whether 
this public purpose be for the exigencies of war or the necessities of 
peace, in ail circumstances rests upon the power to exercise that at- 
tribute of sovereignty now commonly called "the right of eminent 
domain." That means the right of the governing body, under the 
exigencies of the public weal, to take private property for the public 
use and for the public benefit. 

Under the Fifth Amendment to the Constitution of the United 
States, the exercise of this power of sovereignty to take private prop- 
erty for public use is conditioned on the payment of just compen- 
sation ; and any attempt or proceeding on the part of the government 
to take private property for public purposes without payment of just 
compensation would be wholly tortious and unconstitutional. Beatty 
v. U. S., 203 Fed. 625, 122 C. C. A. 16. In case private property 
should be attempted to be taken by the government of the United 
States, without just compensation, the remedy of the injured property 
holder is limited in its extent. Without the permission of the gov- 
ernment, the government cannot be sued for any damages or amount 
due for the tortious act of its officers or employés; but should it 
be attempted to seize and withhold the use of private property from 
the party entitled thereto, without any provision for just compensa- 
tion, the court would enforce the provisions of the Fifth Amendment, 
either by enjoining individuals who, acting under authority of an un- 
lawful statute, might attempt to detain and occupy the property, or 
would allow suits in trespass against individuals so unlawfully act- 
ing, for the damages inflicted by their unlawful acts. That would be 
the remedy. 

The course of législation, however, under the Constitution of the 
United States, and under the Constitutions of the several states com- 
posing the United States, has been to obviate this conclusion or re- 
sort being forced upon private owners of property, by providing for 
différent ways or methods of ascertaining how the amount of just 
compensation to be paid shall be determined. In ail cases whatso- 
ever, however, the original act of the réquisition (if it be so termed), 
or the condemnation (as it may more properly be termed) of private 
property for public purposes, rests ultimately upon the power of 
the sovereign to take private property for public purposes, under the 
right and power of what we hâve called "eminent domain," and as a 
condition of the exercise of which in this country, under the Constitu- 
tion of the United States, just compensation must be paid. 

There may be différent ways of carrying out this method of taking 
or of obtaining possession for public purposes of the res or article to 
l5c condemned. It may be appointed to be taken by différent tribu- 
nals or différent commissions or différent persons, and, according to 
the exigencies of the case, under différent procédures, or in some states 
it is allowed to be taken by direct législative déclaration, determining 
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the necessity of the exercise of the power, leaving the question of com- 
pensation only to be thereafter déterminée!. 

The power of determining whether the pubHc exigency calls for the 
exercise is, as a nile, vested in the législative department of the gov- 
ernment, and in the case of the United States it lias been so express- 
ly decided ; for determining the question whether or not the property 
is needed for public purposes is a matter that may be decided finally 
and entirely by the législative authority. Acting upon such a dé- 
cision, the taking either may be by a dii'ect législative provision, or 
the Législature may authorize and empovver différent bodies or dif- 
férent individuals to ascertain and détermine whether property should 
be taken and what property should be taken. AU this is within the 
control of the législative brandi of the government. 

The question of compensation, however, is not. The Constitution 
has expressed that the exercise of this power by the législative de- 
partment can be only u]ion condition of the payment of just com- 
pensation. There are tvvo acts involved in the exercise of the power: 
One is the taking possession of the property : and the other is the 
compensation to be ])aid for the same. No matter what may be the 
guise or form or language in which this taking may be phrased or de- 
termined, it ail ultimatelv comes from the same ])ower, and is in ef- 
fect a condernnation for the taking of private property for public use, 
whether it be termed a condemnation or a réquisition or any other 
name. The détermination of the amount of compensation to be 
paid, heing a matter under the Constitution reserved as a controversy 
existing between the public and the individual, in which in the first 
instance the ])ublic is the actor by the mère taking of the property, has 
been decided by the Suprême Court of the United States to be akin in 
ail respects to a suit at common law. Kohi v. U. S., 91 U. S. 367, 23 
L. Ed. 449. A suit at common law in which the action of the légis- 
lative department is conclusive upon the ([uestion of the necessity fot 
the taking, but the question of compensation is still one to be submit- 
ted to a jury. If it be a suit at common law under the Constitution 
of the United States, the right of the individual party to a trial by jury 
is expressly reserved. 

In the opinion of this court, the statute in (|uestion, providing for 
the exigency to meet which it was passed, provided for a condemna- 
tion, the necessity of which was to be determined summarily by the 
Président, and his détermination had ail the force and effect of a 
détermination by statute or resolution of Congress. His détermina- 
tion that it was necessary to take it was conclusive. His détermina- 
tion of the compensation to be made could not, by any valid statute 
passed by Congress, be made conclusive. The provision that he 
should détermine, in the first instance, so as to pay 75 per centum of 
the amount determined by him, was a provision in favor of the own- 
er of the property, so as not to keep him out of ail compensation, 
pending the litigation to which he is entitled by the Constitution to 
détermine what was just compensation. No statute could give to the 
Président alone the power fînally to détermine what should be just 
compensation to be paid for the exercise of the power of condemna- 
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tion. Although the word "réquisition" is used, in the opinion of the 
court the proceeding anthorized by section 10 of the statute is in 
effect a condemnation, save that under the exigencies to be met by 
the statute, instead of having the amount of compensation determined 
before the use and benefit of the property to be condemned could be 
enjoyed by the pubUc for the public weal, that possession and use was 
given at once, leaving the question of compensation to be thereafter 
determined. 

The taking and the method to ascertain the compensation are a part 
of the process of condemnation, being a particular method of con- 
demnation provided by the Législature under the exigencies of the 
case. The proceeding is in reality begun by the réquisition. The ap- 
plication to hâve the compensation fixed is a part of that proceeding, 
necessarily subséquent, as depending upon the fact whether or not the 
owner of the property might agrée to the sum fixed by the Président 
as just compensation. If he so accepted it, there was no necessity for 
any further proceeding. If he were dissatisfied with it, then the ex- 
pression of his dissatisfaction, and the means taken to hâve it deter- 
mined, were ail a part of the condemnation as a whole. 

This proceeding, under section 10, is not an original suit against 
the United States, to institute which needed express législative per- 
mission. It is a part' of the proceeding for condemnation original- 
ly instituted by the United States itself , and in which the United States 
is the actor; this being only the défensive answer of the property 
holder to assert his right to just compensation. No other interpré- 
tation consistent with the Constitution appears a reasonable one. 

The privilège given in the act for a party to sue the United States 
is not a privilège given to sue the United States in matters in which that 
privilège never theretofore existed. It is given as a part of the 
process of condemnation, without which title to the property could not 
be acquired by the governing body for public purposes. It does not 
come within the purview and scope of the gênerai class of claims 
against the United States, resulting under contracts, or for damages 
for the unauthorized acts of its officers, who may be personally re- 
sponsible, but for which the United States could not be sued without 
its consent. If in this case, as a matter of right to ascertain the com- 
pensation, this proceeding could not be instituted by the owner of the 
property, then he would hâve the right by injunction to exclude any 
person, whether authorized by the Président or not, unlawfully in 
possession, or to sue any individuals in possession for damages for 
trespass. 

As a part of the proceeding for condemnation, the amount of the 
compensation can be ascertained, if demanded by the party thereto 
entitled by the verdict of the jury; and in the opinion of the court, 
as a matter of légal right, the owner of the property has a right to 
hâve the question of what is just compensation for his property which 
has been condemned for public purposes, ascertained by a jury. 
Beatty v. U. S., 203 Fed. 625, 122 C. C. A. 16. Further than that, 
however, if it were a matter in which the court possessed any discré- 
tion, it would be eminently a proper question to be submitted to a 
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jury. If a proceeding to obtain compensation under a proceeding to 
condemn did not arise from the constitutional right given every citi- 
zen whose property was taken, but emanated solely from the permis- 
sion of the government to be sued, and the submission of the question 
to a jury was expressly denied, necessarily the court would be without 
the power to refer it to a jury. 

[3] The statute in this case does not in express terms say that the 
issues must not be submitted to a jury, either as a matter of right 
or for the assistance of the conscience of the court in coming to a 
conclusion. It says that jurisdiction "is hereby conferred on the 
United States District Courts to hear and détermine ail such contro- 
versies." In common-law actions, the court consists, for the dé- 
termination of a controversy, of a judge and a jury. In common 
parlance, we sometimes speak of "the court" in such actions as 
meaning the judge, in contradistinction to the jury ; but that is not 
the correct phrase. In the trial of a common-law action, the verdict 
of a jury as part of the court must be placed in the form of exécu- 
tion by the judgment of the court; but both of them are parts of 
the court as a whole in coming to the resuit. 

The very circumstance that in subdivision 20 of section 24 of the 
Judicial Code of the United States (Comp. St. § 991 [20]), relating 
to the jurisdiction of the District Courts, jurisdiction is given to them 
of claims not exceeding $10,000, in respect to which claims the party 
would be entitled to redress against the United States, if the United 
States were suable, it is provided that ail suits brought thereunder 
shall be tried by the court without a jury, is very indicative. It shows 
that without such particular prohibition the causes would be triable 
by a jury, and the omission of that prohibition in the statute of 1917 
would appear to leave it open to that method of trial. 

The very function of the jury at common law was to serve as a 
shield and bulwark between the government (which was that of the 
crown) and the subject. The great reliance placed upon the jury at 
common law, and the eulogies passed upon it as part of the protec- 
tive tribunal of a free people, was that originally a jury stood as the 
shield of the subject from the crown. In fact, in the earlier text-books 
on common law, that is placed as one of the reasons for the original 
existence of the juror — for no free man could be punished at the in- 
stance of the king, save upon a verdict of a tribunal consisting of 12 
of his peers. That period has long since passed. The jury has for 
centuries been considered in common-law cases as part of the tribunal 
to décide controversies between individuals, as well as controversies 
between the government and the subject; but none the less that rea- 
son must be looked at in determining what is the right of the sub- 
ject as against the rights asserted by the government, and evidencing 
also what questions would originally hâve been submitted to a jury 
for détermination, as part of his protection against tortious or op- 
pressive acts of the king or government, and therefore has great weight 
with a court in cases which might be decided by the judge alone, but 
where a jury is permissible in concluding what questions should be by 
him submitted to a jury for the assistance of his conscience. 
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The détermination of what was tlie fair value of a pièce of land 
taken for public purposes would seem to présent a very proper occa- 
sion for the chancellor to hâve the benefit of the opinion of a disin- 
terested jury. The jurors of this court are drawn from ail parts of 
the district, and not simply from the locality in vvhich the property is 
situated; in fact, a very small percentage of them may came (if any 
actually at the trial do corne) from that locality. It would not appear, 
therefore, that any cause of objection to a jury on the ground of in- 
terest or local favoritism would exist against the jurors to whom the 
issue should be presented. 

For ail thèse reasons, it is ordered and adjudged that it shall be 
submitted to a jury at the next term of this court, or at any term 
thereafter, as soon as it can conveniently be tried, to détermine in this 
case the following issue, viz. : What, on April 5, 1918, was the fair 
and reasonable value which would constitute a just compensation to 
be paid for the taking for public purposes of the lands mentioned and 
described in the pétition herein ? 



HOUSTON ELECTRIC CO. v. CITï OF HOUSTON et al. 

(District Court, S. D. Texas, at Houston. Mardi 13, 1920.) 

No. 110. 

1. Carriers "S^lSd) — Courts can interfère witli rates only if they are iin- 
remunerative. 

The fixing of street railway fares, involving considérations of expedicn- 
cy, policy, and fairness, rests witli tlie ratc-malving l)od.y, and tlie courts 
can interfère onI.y wlien it is estai)lislied tliat tlie rate flxed dénies a fair 
return upon tlie reasonable value of tlie property devoted to public use. 

2. Carriers <S='13(5) — Facts affecting reasonableness of rates stated. 

Tlie, reasonableness of street railway rates lixed by a city council dé- 
pends upon tlie reasonable value of the propei'ty eniployed in the public 
service, tlie gross Income, tlie operatlng expeiises, including taxes and 
repairs, dépréciation, a fair rate of return, to wliicli the conipany is enti- 
tled, and the rate of return actually received under the fares as fixcd. 

3. Carriers 5=12(5) — Valuation on which rate is allowable is not sale valua- 

tion. 

Tlie value adopted for rate-maklng purposes is not deterniined by the 
same proce.sses that would be applied for sale or condemnation purpo.ses, 
but is tlie value fair to the utUity and tlie public, as deterinined from ail 
tlie circumstaïK-es on which a return sliould be perniitted. 

4. Carriers «2=12 (5) — Entitled to return on increased valuation. 

A street railway company is entitled to a return on tlie Increased 
valuation of its property over the cost price, since It must also suffer the 
loss from any diminution of value. 

5. Carriers <S='13(5) — Fair rate of return dépends on e.visting interest rates 

in community and security of Investment. 

No flxed rate of return on investment In publie utilities can be accept- 
ed. but the rate is to be determlned from the considération of the prevail- 
ing interest rates in the community and the security of the investment. 

In Equity. Suit by the Houston Electric Company against the City 
of Houston. Master's report, recommending decree for complainant, 
approved. 

Ê=»For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digesta & Indexe» 
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The report of Otis K. Hamblen, master in chancery, hère follows : 

To ihc HoiiorabU' J. C. Hutcheson, Jr., .Tudfse l'i'csiding: 

In aceordaïu'c with the ordcr of (;c)urt i-effrring to tlie iiudersignoil master 
Ihe Hiatter of tnkin;; tpstimony in tlils causp, witli direction to report tliereon 
witn recomniendiitions, a séries of liearins's were tiad nntll both j)arties liad 
eoneluded tlie présentation of évidence, witli tull discussion tliereof. The mas- 
ter now files tliis report tliereon, with flndinss and recommendatlons, tosetlier 
with a transcript of the testimony, and, as références, the reports of tlie several 
engineerfs, exliililts, and briefs of counsel, so that there Is now before the court 
ail sources of information considered by the master. 

Jfature of nuil. — Tlie order of référence is gênera] in its terms, bnt the 
pleadings in tlie case disclose tliat the sole purpose of plaintiff's bill is to seek 
au injuiiction against défendant from enforcing its ordinance that makes it 
unlawful for plaintiff, in operating its street railway System, to charge more 
tlian 5 cents for au adiilt pa.ssenger and 21/. cents for childreii within certain 
âges. The groniid npon which the in,innction is sought is that the restricted 
rate of fare affords it a returii so inadéquate with ivspect to the value of its 
plant as to coiistitute a takiiig of its property for publie use withont just com- 
pensation, in violation of the Fourteentli Amendment to tlie Constitution of 
the United States. 

[1] Question at Isaue. — The master bas kept in mind the settled principle 
that the tixiug of rates, involving coii.siderations of (>xpedieney, policy, and 
fairness under existing conditions as lietween the ntility and tlie public, rests 
with the rate-innking body, belng in tins instance the clty council, and that 
the right of judicial interférence attaches only when it Is established that the 
rate fixed dénies to the utility a fair return upoii the reasonable value of its 
property that is put to pul)lie use, and, accordingly, that the scope of the 
Inquiry is limited to the testing ont of the rate of fare allowed, in order to 
détermine whether or not it results in the prohibited taking of plalntilï's 
property, and does not end)raee authority for lilnding the rate-making body 
to any particular plan for fixing fares other than, in tlie opération thereof, 
plaintif^' shall lie enabled to realize tlie fair return protccted by the constitu- 
tional provision. 

[2] Method of Dctermiiuny the Is.vte. — The solution of the question, as 
interpreted in the Suprême Court décisions, involves the following fact find- 
ings: (1) The reasonable value of iilaintilï's property em]iloyed in the public 
service. (2) The gross Income yieUied in the opcation of such property. (3) 
The expenses incurred in such op(>ration, including taxes and such repairs as 
become neci'ssar.v to keep the pi'o)ierty in serviceable condition. (4) Pro- 
portionate amount required to pro\ide gradually for replacement of property 
m- compensation to owiier at the end of the life of such property. (5) The 
fair rate of return which plaintiff should reçoive. (B) The rate of return 
actually received under the limited fare. From thèse fact llndings the con- 
clusion follows as to whether or not the opération of plaintiff's property under 
the fare allowed results in its confiscation within the mcaning of the Con- 
stitution. 

[3] Methoct of Fimiing Tutuc. — It is the accepted rule that for rate-making 
purposes tlie considéra rion of value does not involve the same processes and 
degrees of exactuess that woiild be aiipîied for sale or condemnation pur- 
poses, but is eoncerned with determinir.g from ail the circumstances that 
valuation which, on the oae liand, would lie fair to the utility and upon wlilcl! 
it should be permitti d to earn the fair rate of return for employiiig its prop- 
erty to public use, and. on the otber hand, would be fair to the using public iu 
exacting from it only the reasonable value of the use of such property. The 
authorities prescribe no one method for deterniining this value, but State 
that c:ach case must be governed by its own particular facts. They do dii'ect, 
however, that in ascerlaining this value considération shall be given to the 
original cost of construction, the présent as compared with the original cost of 
construction, local conditions aud other éléments, and from such considération 
of ail tii(> relevant facts the value for rate makiug shall be determined. In ihe 
heariiig before the master évidence was fuUy developed aloug the liues indi- 
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cated In the authoritles, and ail relevant facts in the record were consldered 
by the master in arriving at a conclusion. 

Ooat Method. — It was sbown that the records of plaintiff company hâve 
been preserved, and that they were kept in such manner as fairly to reflect 
the cost of plàintilf's property. During the construction of four-fifths of the 
property, It is admitted that the records were kept accurately and in aecord- 
anee with approved methods ; so that from the records it inay be determined 
with reasonable certainty the amounts expended by plaintiff in the property, 
and by its predecessors in title. An accurate and complète Inventory of plain- 
tiff's property was made in 1918, and priées applied to the items that prevailed 
at the time of acquisition thereof (as determined from the records and histori- 
cal data), thus constituting a check or guide as to the correctness of the book 
costs. 

Using round numbers for convenlence, the records reflect the cost of the 
physical property, undepreciated, and excluding land, at $4,984,300; land at 
$67,700 — totaling $5,052,000. To this is to be added the item for working capi- 
tal, whlch embraces itemS required to be on hand in the opération of the prop- 
erty, such as materials, supplies, and cash. Thèse Items are customarlly allow- 
ed, and were allowed by ail witnesses in this case; the only criticism being 
that the cash item should not be allowed in the fuU proportion as is ordinarlly 
done, because of the fact that this particular utility receives daily relmburse- 
ment from fares and tickets on its outlay. Even with such suggestion taken 
Into considération, an allowance of $200,000 for working capital Is sustained 
by the record and flnds no complalnt thereln. 

An Item that the authoritles hold is an élément of value constituting a 
property right that must be consldered in determining the value upon whlch 
the utility shall be permltted to realize a fair return is one variously termed 
"golng value," "golng concern value," "cost of establishlng business," or 
"development cost." The item will be referred to in this report as develop- 
ment cost. No fixed method for determining development cost bas been at- 
tempted by the authoritles, for obvious reasons, but it is held that each case 
must be controlled b.v its own circnmstances. The allowance in its larger sensé 
is designed to give the owner the beneflt of that value that inheres In bis 
plant as an established concern, already operating and earning, with a trained 
organization, having knowledge of the business, Its requirements, and best 
proven methods for meeting them, and embodying a!l the expérience of the 
past, with the known results of experlments made, and how best to adapt the 
business to the changing needs of a growing communlty. Parti y in détail, the 
development cost embraces preliminary outlays and unrecovered costs in 
operating the plant itself untll a paying business bas been established, and 
subsequently for extensions Into sparsely settled territory, untU the growth of 
that particular section affords an adéquate return. This cost continues with 
the continued extension and development of the plant. 

It is évident that development cost for a street rallway plant is greater than 
for the ordinary public utility, because in extending its plant it must at the 
time, with negligible patronage, perform the same construction work and pro- 
vide the same equipment and fncilities that would care for a large patronage 
that may long be deferred, wliereas most other utilities may be governed in 
large measure in thelr outlays for extension work by the existlng demand 
for the service. AU of the witnesses in the case allowed development cost. 
Mr. Gillette, witness for plaintiff, gave as bis final development cost the sum 
of $1,900,000, but in his computatlons be used over an early but long period 
of time 10 per cent, as a fair rate of return. He testifled that 20 per cent, 
of the value of the physical property would represent a fair development cost. 
Mr. Hagenah, witness for plaintiff, gave as his final development cost the 
sum of $1,300,000, using 8 per cent, as a fair return. He testifled that develop- 
ment costs allowed by courts and commissions in cases withln his knowledge 
varied from 10 to 30 per cent, of the value of the physical property. The 
development cost under the method used by Mr. Lyndon, witness for défend- 
ant, amounted to $1,100,000. He used 8 per cent, as a fair return, but began 
with values in 1896. His method worked back of that date would appreclably 
increase the amonnt. Bearing in mind the rates adopted by the witnesses as 
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a fair measure of return, and that the development cost of this particular 
utility is above the average, and considering the average percentage basis 
usually obtaining, the sum of $1,300,000 Is fair for development cost. 

From the total items of value set forth above a déduction must be made for 
the depreciated condition of the property. The record évidence of the âge 
of the property, with a percentage basis of Its average life, together with tes- 
timony of an actual and thorough inspection of the property and appraisal 
of its condition, shows a condition of dépréciation approximatlng 20 per cent. 
This évidence vpas given by plaintiff's vifitnesses, and in its application in dol- 
lars is about the amount that the defendant's witness agreed should be de- 
ducted. Twenty per cent, of the depreciables amouuts to 5;996,800. 

Restating the several items shows the value by this method as f ollows : 

Physical property, undepreciated and excluding land $4,984,300 

Land ()7,7<>0 

Working capital 200,000 

Development cost 1,300,000 

$6,5.^2,000 
Dépréciation 996,800 

$5,555,200 

Stating in gimilar mannor the 1918 liiventory priced out, as hereinbefore 
indicated, shows the foUowing resuit under that method : 

Physical property, undepreciated, and excluding land $4,731,600 

Land, using prosent value 255,300 

Working capital 200,000 

Development cost 1,300,000 

$6,486,900 
Dépréciation 996,800 



$5,490,100 



The présent value of land, as used In the foregoing statement, was arrlved 
at as the fait average présent value of the land from considering appraisals 
thereof made by four Houston persons shown to be familiar with land values. 

Mr. Ijyndon, under his method, found as his final value of the property the 
Bum of $5,300,000. In so doing he started with 1896, and his method carried 
over the entire period would increase such valuation. In his method he sought 
the original cost as his basis for valuing the property. A rough 1896 inventory 
and one made in 1901 were also checked out, and afCorded support to the 
book cost of the property as being reasonably correct. On the basis of the 
original cost of construction, It is manifest from the évidence that $5,500,000 
would be the resulting value. 

Trend Price Method. — Evidence was introduced of value based on what is 
called trend priées. Thèse priées were obtained by determining the average 
annual per cent, increase in priées from 1896 to 1914, and projecting such 
per cent, increase through the year 1918, with the view of ascertaining what 
the value of the property would be if priées had not been dlsturbed as a 
result of conditions brought about by the war. Stated upou that basis, the 
foUowing resuit is found : 

Physical property, undepreciated, excluding land $5,010,800 

Land, upon flndlng of présent value ' 2,55,300 

Working capital 200,000 

Development cost 1,300,000 

$6,766,100 
Dépréciation 1,000,000 

$5,766,100 
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Présent Cost Method. — Evidence was submltted of value upon the basis of 
reproduclng the plant. It was shown that présent priées are approxlmately 
100 per cent, above the prevs^ar level. But présent priées were not used, under 
the supposition that the présent level would be lowered gradually. For that 
reason percentages of présent priées varying f rom 60 to 70 per cent, vi-ere taken. 
It seems a safe assumption that as concerns a public utillty for rate making 
the prlce level will remain 50 per cent, above the level obtaining at the 
beginning of the war, and will do so for a rather indefinite period of time. 

This theory of valuation assumes that the présent plant In its depreciated 
condition is to be reconstructed at the présent time, and, of necessity, présup- 
poses conditions as they now exist, with the city built up, thickly populated, 
and in need of such plant, so that the présent patronage would be avallable 
when the plant is put in opération. Therefore it would seem that no apprécia- 
ble development cost would be incurred, at least to such a comparatively neg- 
ligible extent as should exclude its considération under the method being used. 
Stated upon such basis the value is showu as foUows ; 

Physical property, dei)reciated, excinding land !f6,0.1i).(KK» 

Land 2.'î.5,:u>f) 

Working capital 200,O(K) 



«6,514,300 



[4] Master's Valuation iindcr the Eiridenae for Ratc-Making l'urposes. — 
It is manifest that plaintiff's property is wortb jnore tban the amount invest- 
ed therein. Under the authorities, plaintiff is entitled to its fair retum 
upon the increased value upon the proposition seemingly reasonable that, as 
plaintiff must bear the burden of adversity, it is entitled in fairness to the 
benefit of favorable conditions, and that as the public is using the property 
with its existing value it should in justice pay a fair return thereon. There 
is no retiuirement in the authorities or reason to confine plaintiff strictly to 
the cost basis. 

It is equally manifest that it would be nnfalr to the publie to require it to 
pay upon a valuation based upon présent pi'ices under the unsettled conditions. 
In tne short space of time mentioned, priées advanced 100 per cent., under 
unprecedented conditions. Just what level priées will settle upon through the 
processes of readjustment is neeessarily spéculative. No contention was 
made in the case that existing priées should be applied. On the contrary, per- 
centage priées were used. Under the reproduction method, in addition to 
the cost of labor and material, varions items of cost are added under the 
heading of overheads. Thèse items inhere in construction work, but are 
affected by local conditions, and may or may not be incurred in whole, and 
may or may not be incurred in the amounts assumed. In the évidence given 
they were adduced upon a percentage basis, derlved from expérience and 
study of construction work, but of necessity remain problematical in part. In 
estimating the value upon the high percentage of priées used, it is apparent 
that the public might be required to compensa te for expenditures that would 
not be incurred, and that it sliould not be bound strictly by a valuation arrlv- 
ed at by that method. 

It would seeiiî, from a considération of ail the facts and circumstances, that 
by lettlng development cost and dépréciation offset each other, and taking 
the fair cost of the physical property, and adding to it an increased value 
deemed fair under existing conditions, a resuit would be reached which would 
safeguard plaintiff against the use of Its property for an inadéquate return, 
and would pi'otect the public against paying excessively for such use. In this 
view, the sum of .$6,000,000 is found as the proper valuation. 

Gross Earnings. — The gross earnings from the opération of the property 
during the year 1!)19 amounted to .$1,752,775. 

blxpenses — The operating expenses and taxes for the year 1919 amounted 
to $1,446,135. 

Dépréciation Annuity. — Ail of the testimony shows 4% per cent, of the 
value of depreciable property as the proper allowance aunually for taking care 
of such i)roperty tit the end of its lifc. 
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[5] Fair Rate of Return. — The^ authorities hold that no fixed rate of re- 
turn may fie iiceepted as the fair rate, but that same is governed by condi- 
tions existing in the commimity where the inquiry is being made, and should 
be eohsidered in connection with returns upon investments of similar or other 
securities. Tlie légal rate as flxed by statnte at (î per cent. Well-secured 
mortgages on real estate, free from risk, yield from 6 to 7 and upward, de- 
pending upon the value and desirability of the security and élément of risk. 
AU of the witnessîis in the case used 8 per cent, as the fair rate of rotiirn. 
They ail agrée that the opération of a street railvvay property is attended 
with risks that do not attaeh to the ordinary wecurity, and that the greater 
the risk the greater the return rule should apply. The eost to plaintiff in 
obtaining necossary capital is a factor also to be considered. It was sliown 
that In April, 3911), the procurlng of STOO.flfM) by plaintiff for its needs eost it 
in excess of 9 i)er cent., and that same wns procured at a favorable time and 
under the most favorable terms practicable. With well-secured investments. 
free from risk, yielding G and 7 per cent., and other eom))aratlvely free from 
risk yielding 8 per cent., it foUows that a fair rate of return to plaintiff 
wonld be 8 per cent. 

Rate of Return Actiially Received hy Plaintiff. — TTnder the eost method. 
whicli affords the lowest valnation of any of tbe metliods cmployed, plaintiff, 
after paying operating expenses and taxes and providiiig the required dépré- 
ciation annulty, would receive on that valnation approximately 1.75 per cent. 
Under the other metheds enii)loyed. whicli aiîord A-aluîitions higlier than the 
eost method. tbe return to plaintiff would be fractionally Ifss than tbe 1.7n 
per cent. T'ndev the vahintion found by the niaster the return wonld be 
approximately 1.50 per cent. 

VoncUision — As h(-ld bv tbe authoi-ities (CovinL'tnn Co, v. Sandford. ICA X\ 
S. 578, 17 Sup. et. 198. 41 T.. Kd. 500: R.'agan v. Farmers' Co.. 154 II. S. 
Sri2, 14 Snp. et. 1017, :W T.. Kd. 1014; Snsyth v. Ames, 1(Î9 IJ. S. 46G, 18 Sup. 
et. 41S, 42 I/. Ed. 819: Denver Water eo. ease, 24a V. S. 178. 38 Snp. Ot. 
278, 02 li. Ed. 649), and as sustainiilile by every sentiment of fairness, it fol- 
lows that the restricting of plaint;!!' to the fare as linùted in the ordinance 
afCords a return upon tbe value of its property so inadéquate as to constitute 
the talcing of its property for public use without just compensation. 

H. M. Garwood and C. R. Wharton, both of Houston, Tex., and 
VviUiam E. Tucker, of Boston, Mass., for plaintiff. 

W. J. Howard and Kenneth Krahl, both of Houston, Tex., for de- 
fendants. 

HUTCHESOî\, District Judge. There being no exceptions to the 
master's renort. his conclusion as to the confiscatory nature of the. 
ordinance attacked is approved and injunction will issue as per decree 

hle. 



PAUL JONES & CO. V. MAïES, Collecter, etc. 

(District eourt, W. D. Kentucky. .Tanuary 10, 1920.) 

1. Evidence <S=20(1) — Court judicially knows whisky may contain charcoal 
from the barrels in whieh stored. 

It is matter of common knowledge, and therefore judicially known, that 
whisky is stored in warehouses In barrels charred on the inslde, and that 
partieles of charcoal may drop from the staves Into the spirits during the 
storage, which it is désirable should be removed. 



3For other cases see same toplc à KEY-NUMBKH in ail Key-Numberea Digests & Index» 
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2. Statutes «Ss'ZlO— Construction of statute by executive officers has great 

weight, especially in doubtful case. 

The contemporaneous and practical construction made by the officers 
of government who exécute the laws should be glven great weight, espe- 
cially where the question Is a very doubtful one. 

3. Statutes "Ss^gSS — ^Uniform construction of statute deflning rectiflers cannot 

be ebanged after tax is levied. 

Where Rev. St. § 3244 (Comp. St. § 5971), deflning rectiflers, had been 
uniformly construed by internai revenue officers as not to apply to a 
Wholesale dealer who merely filtered substances from whisky before 
bottllng it, that construction could not be changed after adoption of 
Revenue Act Oct. 3, 1917, § 304 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 5986e), levying an additional tax on whisky treated by rectiflers as 
so defined. 

4. Internai revenue <^=>12 — ^FUtering whisl<y by wholesale dealer is not "recti- 

fication." 

The filtering of whisky by wholesale dealer to remove therefrom parti- 
cles of charcoal and other foreign matter in suspension is not "rectifica- 
tion," which subjects him to the tax imposed by Revenue Act Oct. 3, 1917, 
§ 304 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 5986c). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Rectification.] 

Action by Paul Jones & Co., a corporation, against T. Scott Mayes, 
Collector, etc. Judgment for plaintiff. 

A. J. Carroll, of Louisville, Ky., for plaintiff. 

W. V. Gregory, U. S. Dist. Atty., and S. M. Russell, Asst. U. S. 
Dist. Atty., both of Louisville, Ky., for défendant. 

WALTER EVANS, District Judge. This action grows out of sec- 
tion 304 of the Revenue Act of October 3, 1917 (40 Stat. 310 [Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 5986c]), which reads as fol- 
lows: 

"Sec. 304. That in addition to the tax now imposed or imposed by tliis 
act on distilled spirits there shall be levied, assessed, collected, and paid a 
tax of 15 cents on each proof gallon and a proportionate tax at a like rate 
on ail fractional parts of sueh proof gallon on ail distilled spirits or wines 
hereafter rectifled, purifled, or refined in such manner, and on ail mixtures 
hereafter produced in such manner, that the person so rectifying, purify- 
ing, refining, or mixing the same is a rectifier within the meaning of section 
thirty-two hundred and forty-four, Revlsed Statutes, as amended, and on 
ail such articles in the possession of the rectifier on the day this act is 
passed: Provided, that this tax shall not apply to gin produced by the re- 
dlstillatlon of a pure spirlt over Juniper berries and other aromatics." 

Section 3244 of the Revised Statutes (Comp. St. § 5971), so far as 
applicable, is as f ollows : 

"Every person who rectifies, purifies, or refines distilled spirits or wines 
by any process other than by original and continuons distillation from 
mash, wort, or wash, through continuons closed vessel and pipes, untll the 
manufacture thereof is complète, and every wholesale or retall llquor dealer 
who hàs In his possession any still or leach tub, or who keeps any other 
«pparatus for the purpose of refining in any manner distilled spirits, and 
every person who, without rectlfyiog, purifying, or refining distilled spirits, 
shall, by mixing such spirits, wlne or other llquor wlth any materials, man- 
ufacture any spurious. Imitation, or compound liquors for sale, under the 
name of whisky, brandy, gin, rum, wine, spirits, cordials, or wine bitters, or 

^SpFor other cases see same toplc $ KQy.'NUMBEK ia ail Key-Numbered Digests & Indexes 
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any other name, shall be regarded as a rectifier, and as being engagea in 
the business of rectifying : Provided, that any person who rectifies, puri- 
fies, refines, or manufactures as aforesaid less ttian flve hundred barrels a 
year, counting forty gallons of proof spirits to the barrel, shall pay one 
hundred dollars ; And provided, that nothing in this section shall be held 
to proliibit the purifying or refming of spirits in the course of original and 
continuous distillation through any material which will not remain incor- 
porated wlth such spirits when the manufacture thereof Is complète." 

In February, 1918, the collector of internai revenue of this district 
notified the plaintiff of the claim made in this case, and a short time 
subsequently, namely, in April, 1918, a tax on certain distilled spirits 
belonging to the plaintiff was levied. Later the Commissioner made 
the assessment. The claim of the government was based upon the 
proposition that the plaintiff had rectified 13,971.79 gallons of spirits. 
The tax assessed thereon was $2,095.76. That amount was paid by the 
plaintiff under protest to the défendant. Plaintiff made application 
to the Commissioner of Internai Revenue for the refunding of the 
amount so paid under protest, but its application was denied, and this 
suit was brought upon the state of facts thus presented, the amount 
sued for being $2,095.76, with interest thereon from date of its pay- 
ment to the défendant. There is little real disagreement about the 
facts ; the important question being whether they are sufficient to show 
that the plaintiff had rectified the spirits upon which the tax was as- 
sessed and paid. 

We will endeavor later to find the essential facts as fuUy and ac- 
curately as possible. For présent purposes, however, it will suffice 
to state that the plaintiff, a wholesale dealer during 1918, had a li- 
cense, not only as a wholesale dealer, but also as a rectifier. Of course, 
under section 304 of the Act of October 3, 1917, the tax thereby laid 
on rectified spirits is to be paid. That is not disputed. The question 
hère raised is whether the 13,971.79 gallons had been in fact rectified. 
The whisky in question had been put in bond after distillation, and in 
due course was afterwards taken out of the bonded warehouse upon 
the payment of the taxes then due thereon. Subsequently it Vi^as 
•removed to the plaintiff 's wholesale establishment. While there under 
those circumstances it was subjected to the treatment which has 
brought about this litigation ; the government claiming that that treat- 
ment was rectification, and the claimant contesting that claim. The 
plaintiff at his wholesale house had long used a Karl Kiefer filter; 
it providing a better means for filtering whisky than did the old- 
time hat filter. The latter, as well as the former had been used, by 
wholesale dealers in their whisky houses for many years, and had 
been so used without involving a claim by the government that it was 
rectifying up to a new ruling by the Commissioner of Internai Revenue 
made some time in 1919. The date of that ruling is left blank in the 
papers before us presented by the défendant, but it appears to hâve 
been about a year after the claim against the plaintiff originated. This 
Kiefer filter and its predecessor, the hat filter, had previously been 
freely used by wholesale dealers and by the plaintiff' for the purposes 
presently to be stated, and exactly as it was used in this ins'tance. 
It is insisted on one side and denied on the other that, though section 
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3244 was then in force, no claim had been made by the government 
officiais that such use of that filter in the way shown was rectification 
until after the ruUng of the Commissioner in 1919. That ruling, as 
stated in the brief for the défendant, was as follows: 

Dlstllled Spirits — Kectifler— Wliolesale and Retail Liijuor Dealers. 

Use of Commouly Called "Hat Filter'' Without Liability to Tax as a Rec- 
tifier Proliibited. 

Treasury Deiiartmeiit, 
Office of Commissioner of Internai Revenue, 
Washington, D. O. 
To Collectors of Internai Revenue and Others Concerned : 

The straining of distilled spirits through cotton, cotton cloth, or any oth- 
er material, for the purpose of reinoving therefrom partieles of charcoal or 
any other extraneous matter whatsoever in the liquid, on the promises of a 
Wholesale or retail liquor dealer, without paynient by such dealer of spé- 
cial tax as a rectifier of distilled spirits, will not be iiermitted. 

The use of wliat is comnionly knovvn as a "hat filter" by any such dealer 
without payment of spécial tax as a rectifier of distilled spirits is hereby 
prohibited, and ail Treasury Décisions or parts of Treasury Décisions in 
eonflict with this ruling are hereby expressly revokcd. 

Commissioner of Internai Revenue. 
Approved 1919. 

Secretary of the Treasur;, 

Under thèse circumstances the question presented to the court for 
détermination is wliether tlie statutes above copied support the gov- 
ernment's contention, as otlierwise the plaintif! would be entitled to 
recover. 

The question is an interesting one. It has been ingeniously and 
ably argued on both sides. Though not inclined to rule against the 
government in such circumstances, unless it is quite clearly demanded 
by tlie authorities, we must nevertlieless get at tlie proper construction 
of section 3244, because section 304 of the act is based upon section 
3244, so far as the définition of the word "rectification" may be con- 
cerned. It is this considération which makes it important to ascertain 
what tlie rulings in fact were up to and including the time of the asser- 
tion of the right to tax the whisky in question. 

The facts to be more fully stated are, first, such as are admitted by 
the pleading; second, such as are shown by a written stipulation filed; 
and, third, such as were proved at the trial. 

The fac^'s admitted by the answer are those expressly set forth in 
paragraph 2 of the answer as to the assessment of the taxes claimed, 
the payment thereof under protest, the appeal to the Commissioner 
of Internai Revenue for the refunding of the amount paid, and the 
déniai of that appeal. It should, however, be added that, as this is 
an action at law, the Conformity Act (section 914 of the R. S. U. S. 
[Comp. Stats, § 1537]) makes the requiremcnt that the pleadings, 
practice, and mode of procédure under the Kentucky law should be 
controlling. In view of that situation, it may be that certain déniais 
made in the answer are too vague and gênerai to meet the require- 
ments of section 99, subsection 1, and section 113, subsection 7, of the 
Civil Code of Practice of Kentucky. For example, there is a déniai 
of "uniformity" of récognition, there is a déniai that whisky had 
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"always" been labeled and duly stamped, and a déniai that that was 
with "full knowledge'' of ail the government officiais. It will be seen 
that such déniais would not meet the requirements of explicitness in 
practice, because one instance short of uniformity, and one instance 
where the knowledge was not full, etc., would literally, but hardly 
adequately, meet the situation under the Kentucky practice. However, 
it may be that insistence upon thèse provisions of law in respect to 
pleadings has been waived by the plaintiff, and that they hâve there- 
by become immaterial. Nevertheless the circumstances of such vague 
and gênerai déniais, instead of comprehensive and explicit ones, may 
be entitled to be considered as of sonie weight in connection with the 
uncontradicted testimony at the trial. 

Facts agreed upon by a stipulation, which are as f oUows : 

First. Tlie plaintiff Is the successor of the flrin of Paul Jones & Ce, and 
is the owncr of ail of the assets of said lirni, incluUlng the claim sued on 
heroin, and is entitlod to malntain this action. 

Second. Said firm was authorized to c-onduct husiness as a wholesale 11(1- 
uor dealer and rectifier, and had paid to the TTnited States ail stamp and 
license taxes iniiiosed on wholesale liquor dealers and rectifiers which had 
been assessed against it. 

Tliird. Sald flrm of Paul Jones & Co. owned and had in Its possession 
and on its preniises in Louisville, Ky., what is known as a Karl Klefer mul- 
tiple perfection single plate pulp iilter. 

Fourth. The ].S,i)71.79 gallons of whisky nientioned in the pétition was 
strnight whisky taken froni a government bonded warehouse in the orig- 
inal barrcls in which it had been plaeed by the distiller, and was removed 
froni said bonded warebouse to the premises of Paul Jones & Co. in Louis- 
ville, ICy. Said lo.!)71.7it gallons of whisky were run through the Karl 
Kiefer multiple i)ei'fec1ion single jilate pulp fllter mentioned above, airectly 
from the barrels in which it had been originally plaeed by the distiller: 
that no other spirits, wine, li(iuor, materials, or substance of any sort or 
character wero added to said whisky, aud ail tr.xes due thereon, except the 
tax of 15 cents p(>r gallon mentioned in the pétition, were paid, and sai<l 
whisky was labeled and sold as straight whisky. 

Fifth. The identical fllter used by l'aul Jones & €o. for the purpose of 
straining the whisky above mentioned has been used for many years by 
practically every distiller in the United States on the distillery preniises 
for the pnrpose of straining whisky, and such whisky after being run Ihrough 
said fllter has been bottied in bond, under the suiiervision of offlcers of the 
t'iiited States, as straight whisky, and labeled and sold as such. 

Sixth. The tax sought to be recovered herein was paid under protest by 
l^aul Jones & Co.. and ail necessary procédure was taken, as directed by 
law, so as to entitle l'aul Jones & Oo. to recover back said money in case 
the sanie should be decidod to hâve been illegally exacted. 

Facts proved or otherwise shown at the trial wlthout contradiction 
are f ound to be as follows : 

(1) That prior to a date in the year 1919 the ruling of the revenue 
officers had been that the use of the Karl Kiefer filter, as plaintiff 
used it, was not rectification, and that said ruling was acted upon by 
plaintiff and other distillers and dealers up to the promulgation in 1919 
of the new ruling hereinbefore copied ; (2) what \ve hâve shown to 
hâve been admitted by the pleadings; (3) what we bave shown to 
bave been agreed upon by the stipulation filed ; and (4) the statements 
of the witness Samuel C. Miller, who detailed the facts with admitted 
accuracy as follows: 
265 P.— 24 
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"I was a member o£ the firm of Paul Jones & Co. and am now vice prés- 
ident and gênerai manager of Paul Jones & Ce, a corporation, which is the 
siiccessor of the flrm. I hâve been actively engaged in the business of 
Wholesale liquor dealer and rectifier for more than 25 years, and in that 
tlme I have had a wide expérience in the purchase and sale of stralght 
whisky and the rectifylng and sale of rectlfied whisky. 

"The 13,071.79 gallons of whisky mentioned in the pétition was pnr- 
chased by Paul Jones & Co., direct froni the distiller and was removed from 
the government bonded warehouse to the premises of Paul Jones & Co. in 
Louisville, Ky. The whisky was contalned in approximately 34 barrels and 
was ail the sanie whisky. Ail of said whisky contalned in said barrels 
was strained through a Karl Klefer fllter, and the barrels from which the 
whisky was emptied were on the floor above that on whlcli the filter wa.s 
located, and the only pressure was that of gravity from this weight and 
height. The whisky was run directly from the barrels into the iilter, and 
was bottled directly from the fllter when it ran out of same. The whisky 
flowed through the filter by gravity, and no pressure of any sort was ap- 
plied to force the whisky through the fllter. The sole purpose of straining 
tlie whisky through the fllter was to remove from the whisky the loose par- 
ticles of charcoal couiing from the inside of the charred barrels in which it 
was orlghially placed by the distiller. 

"When the whisky came out of the fllter and was bottled, it was preeisely 
the same as when it went into the fllter, exeept that the loose particles of 
charcoal had been removed. The alcohollc contents of the liquor had not 
been changed ; the chemical quality had not been changed ; the quantity 
had not been changed ; the proof had not boen changed ; the flavor had 
not been changed; the color had not been changed. The whisky was bot- 
tled, labeled, and sold as stralght whisky with the fuU knowledge of the 
government. In case cloudy wliisky is run through a Karl Kiefer filter, 
the fllter wiU not clarify the whisky. At the time the whisky in question 
was run through the Karl Kiefer filter, Paul Jones & Co. had paid spécial 
tax as a wholesaler and rectifier. 

"The Karl Kiefer fllter is a closed réceptacle, and contains about 16 
separate filtering surfaces. Each of the flltering surfaces eonslsts simply 
of a pulp, about one-fourth of an inch in thickness, through which the 
whisky runs. The density of this pulp could be regulated, and this couhl 
not be done in a liât filter. A Karl Kiefer filter and a hat fllter will re- 
move any uiatter in .su.spenaion from whisky. The same whisky only runs 
through one of such flitering surfaces ; each of the filtering surfaces being 
connected with the outlet pipe by a separate tube through which the whis- 
ky flows. 

"For many years what is known as a hat fllter has been used by Paul 
Jones & Co. and by ol:her wholesale liquor dealers and rectiflers for the 
purpose of straining whisl-cy. A hat fllter consists of a heavy pièce of felt, 
approximately the same as is used in maklng felt hats, and the felt is marte 
in the shape of a large hat. Whisky is run into this hat, and stralns through 
the felt, so as to remove loose particles of charcoal and other matters in 
suspense from the whisky. The représentatives of the government had nev- 
er objected to the use of a hat fllter, and it was never claimed that the us<> 
or possession of such a filter subjected the person using same to the pay- 
ment of any llcense or other tax, or to any penalty whatsoever. I do not 
know whether or not the présence of a Karl Kiefer fllter on the premises of a 
dealer other than a distiller made the dealer liable to tax as a rectifler 
under the rulings of the department. The hat fllter performs preeisely the 
same function as is performed by the Karl Kiefer fllter ; that is, each of said 
flltering médiums merely remove from whisky the loose particles of charcoal 
contalned in the whisky, and in no manner change the form or substance of 
the whisky. 

"The only reason for using a Karl Kiefer fllter, instead of a hat filter, is 
because the former is more convenient. A hat filter being uncovered, some of 
the whisky is apt to overflow and be lost, maklng constant watching necessary. 
In addition, a hat fllter sometlmos gets clogged by the charcoal removed from 
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the whisky and must be cleaned. A Karl Keifer fil ter works more rapldly 
than a bat fllter, as it bas a number of separate filtering surfaces, each per- 
forming the same functlon as a bat fllter, and, having a cover over the top, 
there is less danger of the whisky overflowing. 

"A représentative of the government was at ail times stationed on the 
premises of Paul Jones & Co., and ail of the acts and transactions of Paul 
Jones & Co. were donc for many years under the direct supervision of a rep- 
résentative of the government. 

"When Paul Jones & Co. purcbased the 34 barrels of whisky In question 
from the distiller, a réquisition was made upon the government for per- 
mission to remove said whisky from the bonded warehouse to the premises 
of Paul Jones & Co. Said réquisition was made by Paul Jones & Co. in their 
eapacity as wholesale liquor dealers, and not as rectifiers, the application 
liaving been made on form 92, a copy of which has been flled in the record. 
When it is the intention to withdraw whisky from a bonded warehouse for the 
purpose of rectifying same, the réquisition is made upon the form also flled 
in the record, and which shows that the whisky is withdrawn for the purpose 
of rectification. 

"There is marked distinction between straight whisky and rectified whisky. 
This distinction has been generally and uniformly reeognized and understood 
for many years by ail distillers, wholesale and retail liquor dealers, recti- 
fiers, and the public at large. 

"Straight whisky, as so generally known and understood. Is unmixed 
.spirits, distilled from grain and aged in charred oak barrels, and without hav- 
ing any other spirits, niaterials, or substances added thereto ; that rectified 
whisky is manufactured or compounded by adding to straight whisky or neu- 
tral spirits other materials or substances for the purpose of changing the 
Chemical quality, color, flavor, or quantlty of same ; that rectified whisky is 
cheaper than straight whisky, and the margin of profit in the sale of rectified 
whisky is ordinarily much larger than the margin of profit in the sale of 
straight whisky." 

[1] Furthermore it is matter of common knowledge and therefore 
judicially known, that when whisky (ail the spirits involved herein 
being whisky) is distilled it is put into barrels to be kept in warehouses. 
There it may remain for 8 years, largely in order to complète the 
process of manufacture, but also in order to secure the taxation there- 
on due to the United States. It may be removed from the warehouse 
in less time, if the owner elects to remove it upon payment of the 
taxes thereon. The barrels used, and into which the whisky is put 
after distillation, are charred on the inside by fire appHed to the staves. 
Parti clés of the charcoal resulting from this process may, during the 
long period of warehousing, be separated from the staves, and may 
drop from them into the spirits. The présence of this charcoal in 
the whisky in no appréciable way adds to the volume of the spirits, 
and in no way changes the nature or properties of the whisky. Equally 
its présence there adds nothing to the value of the merchandise, and 
only abnormal quantities of the charcoal would diminish that value. 
Nevertheless, without any abnormality, it is désirable that particles of 
charcoal, if coming into the spirits, should be removed by the fiher used 
by nearly ail wholesale dealers for that purpose. The filtering re- 
moyes this foreign substance, but in no way changes the nature of the 
spirits, or imparts to them any other quality whatever. Thèse facts be- 
ing perfectly well known to the government and its officers, it became, 
under their supervision and with their knowledge and consent, the cus- 
tom of many years' standing to construe the process of filtering as in no 
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way rectification, if the purpose of it was solely that of removing ex- 
traneoiis substances, like charcoal. 

This contemporaneous construction of the statute, as evidenced by 
the almost univ^ersal custom thereunder, was continued in force until 
in 1919, wlien the new ruling hereinbefore referred to was announced 
by the Commissioner of Internai Revenue. The fact that this new 
ruling was made inevitably implies that it was regarded as necessary, 
in order to change and do away with the previous construction, and 
doubtiess that was the very purpose for which it was promulgated and 
the change was made. In view of the fact of former conditions and 
constructions, whereby a rule of law was established in its application 
to such cases, the authorities about to be cited become of signiiïcant 
importance, especially as the change of construction which had so 
long been in force was not by législative consent or enactment, but 
by executive announcement of its new construction of a statute. Thèse 
propositions seem to be especially applicable to cases which had arisen 
previously to the new ruling. Looking at the new act, we find that 
section 304 referred to section 3244 of the Revised Statutes as the one 
to control the définition of rectifying and kindred words, and it was 
under that construction of section 3244 that the practice grew up, and 
a construction was established which was changed by the Commission- 
er's ruling in 1919 after the daim in this case had arisen. It might 
be a niost important question to consider whether the status of this 
claim as fixed by the previous rulings could be changed by the new 
one, in view of the authorities presently to be referred to. 

The defendant's counsel hâve cited certain cases to support the 
contention that what had been donc to the whisky hère was rectifi- 
cation thereof, and we hâve carefully considered the cases, to see what 
judicial construction, if any, was made of the words "rectify" and 
"rectification" as used in the statutes. We bave found no cases which 
could question the view of the Circuit Court of Appeals of the Third 
Circuit, expressed in Wampole & Co. v. United States, 191 Fed. 576, 
1 12 C. C. A. 636, where it was said : 

"The Word 'rectifiors' is to receivo its Icsal, and not iiece.ssarily its etymo- 
logical, meaning. Reetitication of distilled spirits, in the légal sensé, nieans 
any process, exclnsive of "original and continuons distillation from mash, wort, 
or wasli, tlirongli continnoiis closed vessels and pipes, nntil the manufacture 
thereof is complète,' by which the spirits are scparated from tlie substîince 
witli which it is mixed or combined." 

And in the same connection the court further said on the same 
page: 

"The rectifier may take the raw spirit of the distiller, and, by repeated 
processes of distillation, separate the spirit from the oils and impurities lett 
in it by the distiller ; or he may take the refuse material of the manufacturer 
of ginger or vanilla extract, saturated with alcohol, and by distillation sepa- 
rate the spirit from that material. ïhe latter process is that of the defendant.s 
in thèse three cases." 

We hâve carefully examined the Case of Quantity of Distilled 
Spirits, it being Fed. Cas. No. 11,494, and aiso the case of United 
States V. Marshall, which is Case No. 15,726 of the Fédéral Cases. 
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But those cases shed very little, if any, light on the pending question, 
because in each of them the facts were altogether différent from those 
existing hère, and in each of them the facts disclosed plainly show a 
case of rectification. 

[2] The same gênerai remarks may apply to several of the cases 
cited for the plaintiff. However, in one of them, namely, United 
States V. Twitchell Co. (D. C.) 184 Fed. on page 528, the court stated 
a proposition which seems to be of much importance, in view of the 
facts disclosed in this case. It there said ; 

"A uniforin practicc by tlic (Icimrtiiicut, as a rosiilt of a poustniction put 
upoii a (lonbtîul stafnte. lias «rcai wcifîlit witli 1b(> poiirt lu construinp; it, 
anrt wlioro the practice lias beeii tollowcd for a Ions: tioi(< tlic court wlll ac- 
eept the clopartinent'w Inti'rpi'otaliori as tlic priip(>r ono. Thi.s rtpfcurtam. is 
uot in aiiy soiisc (msafîcil a.s an apothocary, and is iiot exempt from liabillty." 

Many cases hâve announced a similar ruie, but those we now cite 
are United States v. Hill, 120 U. S. 169, 7 Sup. Ct. 510, 30 L. Ed. 
627, in which the same proposition is much discussed, and near the 
end of its opinion (120 U. S. on page 183, 7 Sup. Ct. on page 517 
[30 L. Ed. 627]), after referring to another opinion in the same 
volume, the court said : 

"\ .still more récent case on the subject is United States v. l'hilbrick, ante, 
52. where this laiigiiaKe is nsed : 'A contemporaneous construction hy tlie 
officers npori whom was iiiiposed the duty of execntiiis those statute.s is enti- 
tled to great weiglit ; and sinee it is not clcar tha! that construction was er- 
roneous, it ought not now to bo overturnoJ.' " 

In the Philbrick Case, 120 U, S. 52, 7 Sup. Ct. 413, 30 L. Ed. 559, the 
court had expressed itself equally explicitly. 

Many other similar rulings might be cited, but we need only refer 
to United States v. Hermanos y Compania, 209 U. S. 339, 28 Sup. 
Ct. 533 (.52 U. Ed. 821), where it was .said: 

"We hâve said that, whcii the meaning of a statute is doubtful, great wcight 
should be given to the construction placed npon it by the départaient charged 
wlth its exécution. lîobertson v. Downing, 127 U. S. 007; United States v. 
Healey, KiO U. S. 18(;. And we Iiave decided that the re-enactment by Con- 
gress, without diaiige. oi a statute which had previously reeeived" long- 
continued executive construction, is an adoption by Ojugrcss of such coustrue- 
tioii. United States v. !''alk, 204 U. S. 14;i, 1.^2." 

The point which seems of great importance is that the contemporary 
and practical construction made by the officers of the government who 
executed the laws should be given great weight, especially in cases like 
this, where the question is a very doubtful one. 

[3] It would seem necessarily to follow that ail persons directly in- 
terested may accept that construction and confidently act upon it. 
Furthermore, it would seem that this course has been made binding 
upon the government by the action of its own executive officers. In 
this case the practice was well known and long continued to construe 
it as the plaintiff contends, and Congress did not in the act of 1917 
change that construction, but expressly provided in section 304 of the 
act then passed that it referred to section 3244, and left that sec- 
tion in full force as it had been previously construed by the executive 
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officers. We think this ought to be regarded as binding in this in- 
stance as a contemporary interprétation by the executive officers, and 
we more than doubt the power of the executive officers to change the 
law as thus stated. Especially should we emphasize this where tax- 
ation was imposed under the statute. It may fairly be assumed that 
Congress intended under thèse circumstances that the previous con- 
struction should be binding upon the officers of the United States. 
The only attempt to change that, as we hâve seen, was the ex post 
facto attempt made in 1919, after the plaintiff had acquired rights 
under the old construction. 

[4] If a few loose particles of a mashed cork were by accident to 
fall into a quantity of distilled spirits, would the mère removal of 
those particles of cork from the spirits, either by hand, or by a cup 
or dipper, or otherwise, be rectification of the spirits thus treated? 
It in no way changed or afifected the chemical or other characteristics 
of the fluid. It would only remove a certain extraneous and harm- 
less substance, which in no state of case could change the real nature 
of the spirits. There is no différence between any physical fact in- 
volved in the removal of particles of charcoal, as was done hère, and 
the removal of cork in the supposed case. Each process would be the 
mère élimination of extraneous particles of a substance which could 
in no way contribute any characteristic to the spirits nor change their 
nature. 

Upon very careful considération, and in view of the authorities we 
hâve cited and of the facts stated and found herein, the court is of 
opinion that, notwithstanding certain etymological définitions, the 
practical and contemporaneous construction given and for a long peri- 
od foUowed before October 3, 1917, of section 3244, R. S., requires the 
court to hold, and it is of opinion that it is otherwise also proper to 
hold, that what was actually done by the plaintiff to the 13,971.79 
gallons of whisky described in the plaintiff's pétition was not a rectifi- 
cation thereof, nor were those acts a rectifyîng of it within the mean- 
ing of section 304 of the Act of October 3, 1917, nor of section 3244 
of the Revised Statutes. The court is also of opinion that the ruling 
made by the Commissioner of Internai Revenue in 1919 should not, 
in the absence of other législation, overrule, in this instance, the con- 
struction of the latter section theretofore prevailing. What effect the 
last-named ruling should hâve upon transactions subséquent to its 
being made has not been considered, nor has any opinion thereon been 
formed. 

The resuit is that a judgment will be entered giving the plaintiff ail 
the relief it has claimed in the pétition. 
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TEXA8 CO. V. HOGARTH SHIPPING CO., Limited, et aL* 

(District Court, S. D. New York. February 3, 1919.) 

1. Shipping ®=^^9 — Clause in charter lieid not équivalent to restraint of prin- 
ces clause. 

Clauses In a charter Hmltlng the use to trade lawful for ships of that 
nationality, and prohiblting breach of warranties in Insurance poUcles 
that the ship shall comply with the orders of the government, and shall 
not start on a voyage, if ordered not to do so, are not équivalent to the 
ordinary restraint of princes clause. 
H. Sliipping <&='39 — Ciiarter becomes one for particular vessel, when vessel 
is designated. 

Where the charter left the particular vessel for the voyage to be desig- 
nated at a date fixed therein, and the vessel was designated in accordance 
with those terms, the charter then became a charter for the voyage for 
that vessel, and no other. 

3. Shipping ®=>51 — Formai réquisition by govemment immaterial, after char- 

tered ship is taken without ownor's consent. 

Where a chartered ship was taken by the owner's government for war 
use, without the consent of the owner or any act by hlm to Induce such 
taklng, except to hâve it used for a more profitable transportation, it is 
immaterial, in determlning the owner's rights under a charter, whether 
there was a valid réquisition by the govemment or not. 

4. Shipping ■'S=>51 — Owner not obliged to substitute another vessel for one 

taken bs govemment. 

Where the vessel whlch the owner chartered for a particular voyage 
was taken by the owner's government before time for the voyage, the 
owner was not obliged to substitute another vessel to perform the charter. 

5. Shipping <§=51 — Taking of vessel by foreîgn govemment ronders perform- 

ance of charter impossible. 

Where a vessel was taken by the owner's government for war use 
without the owner's procurement or cousent, the performance of a charter 
for a voyage by that particular vessel was reudered legally impossible, 
so that the owner was not liable in damages for failure to furnish th» 
vessel for the voyage. 

6. Admiralty ©=31 — May recognize équitable défense of impossibility of per 

formance. 

Courts of admiralty may recognize the défense of impossibility of per- 
formance of the charter, which is an équitable rather than a strictly légal 
défense. 

In Admiralty. Libel by the Texas Company against the Hogarth 
Shipping Company, Limited, and another. Libel dismissed. 

Final hearing in Admiralty. Action for breach of voyage charter parcy. 
In February, 1915, a written agreement was made in New York between libel- 
ant (an Ainerinan corporation) and Hogarth Shipping Company (a British 
corporation), whereby libelant agreed to charter a steamship to carry a cargo 
of case petroleum from Port Arthur, Tes., to South African ports, lading to be 
made between April 15 and May 15, and steamship to be declared on or before 
March 15. On or about March 11, Hogarth Company declared the British 
steamship Baron Ogilvy to fulflU this contract, and libelant accepted her. At 
this date a large proportion (two-thlrds) et respondent's vessels were in govern- 
ment service, the demand for shipping by the British government was increas- 
ing, the Ogilvy was a cargo boat, suitable for carriage of live stock as well as 
ordinary freight, and before the end of March, the Ogilvy being then in Eug- 
lish waters, respondents were advised that her "requisitioning" was likely ; the 
possibility of such governmental action was known to both parties when the 
ehartering contract was made in February. 

4l=3Foi other cases ses same toplc & KEY-NUMBBR In aU Key-Numbered Dlgesta & Indexe» 
•Decree afflrtned 267 Fed. 1023. 
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Tlie said contiaet contained no "restraiiit of princes," etc., cliiuse, but: did 
contiiin the following: 

"It is ;i condition of tliis charter and tlie charterers undertake tliat: (1) 
ïhe ship siiall be eniployed only in such trades and employments and .sliall 
carry only such goods, persons and things îis are lawfnl for a iSritisIi ship. 
* * * (a) Tliere shall not be any breach of nny of the warranties whiel) 
are now or niay during the eontinnance of this charter be contained in the 
policies or contracta of insnrance of the ship with the War Risks Insurance 
Association in wliicli tlie ship is entered. The warranties now contained in 
such policies are as foDows: (a) That the ship shall eomply, so far as 
possible with the orders of his majesty's government and the directions 
Oi the committee as to routes, ports of call and stoppages, (b) That the shij) 
.sliall not start on the voyage if ordered by his majesty's government not to 
do so. * * * The above clauses to be incorporated in ail bills of lading." 

Ou April 10 a représentative of the "Lord Commissioners" of the Britlsh 
Admiralty telegraphed to respondent's agents in Glasgow tliat "The Baron 
Ogilvy is requisitioned nnder royal proclamation for government service." 
This telegram was received by a member of the flrm of Hugh Hogarth & Sons, 
managers for Hogarth Shipping Company, owners of the Ogilvy and 11 other 
steamships. No reason appears why the copartnersliip should liave been 
joined in this action, and no fui'ther attention will be paid to such jolnder. 

Respondents did not seelc this govcrnmental occupation, which was far less 
profitable than their charter with Texas Company, nor did they attempt to 
hâve the réquisition set aside, but there is some évidence that they succeeded 
in having the Ogilvy devoted to the carriage of mules at somewhat higher 
rates than other cargo. The lo.ss, however, as compared with the agreed cargo 
ot petroleum, was severe. 

Ijibelants were at once notifled that, owing to the réquisition, respondents 
would be unable to enter upon or porform their charter agreement of February, 
and it was fully proved that the Ogilvy was exclusively and continuously uscd 
hy the British government from April 10 until October 20, 1915, or until a 
date long subséquent to the probable completion of the cliartered voyage. In 
September 19t,'5, this libel was iiled, claiming damages for breach of charter 
by refusing to tender the Ogilvy for loading. The answer alleged (1) frus- 
tration of contract and (2) that the quoted clauses of the charter agreement 
were équivalent to the usual "restraint of princes" clause. 

Before hearing the British amb.T.ssador obtained leave to appear as amicus 
curia', and filed a suggestion and certificate, which in eft'ect stated the fatt of 
re(|uisition and the dates of use of the steamship, declared that such re<iuisi- 
tion was for an indeflnite period, and avowed the whole transaction as a 
"govcrnmental act by the government of Great Britain and Ireland." 

H, S. Deming and Wharton Poor, bolh of New York City, for libel- 
ant. 

Howard Thayer Kingsbury, of New York City, for British Em- 
bassy. 

John M. Woolsey and D. M. Tibbetts, both of New York City, for 
respondent. 

HOUGH, Circuit Judge. Reflection on this very interesting case 
has led to the belief that it very fairly présents a question not peculiar 
to the admiralty, nor logically depending for existence on a state of 
vfar, although war présents the problem in an acute way, and one at- 
tracting more gênerai attention than is commonly given to the events of 
peace. That question is: Was the performance of the contract, for 
the breach of which this action is brought, prevented by the impossi- 
bility of performing it, within the modem meaning of that phrase? 

[1] Much discussion has been had concerning the efficacy of the cer- 
tilrcate of the British ambassador. I do not now think it necessary to 
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place judgment on any resolution of that query, and by some findings 
of fact will attempt to show why, and to reduce the case to the point 
of légal impossibility, by which phrase I mean an impossibility recog- 
nized by law as dissolving a contract. The parties executed an agree- 
ment or charter party containing no "restraint of princes" clause, 
and (as I construe the document) no other clause or rider thereof 
authorized either party to invoke the line of décisions construing and 
enforcing that phrase. 

[2] The charter named no spécial ship as the subject of hire for the 
voyage agreed upon. That was the only matter therein left open ; but, 
the moment the shipowners named the Baron Ogilvy as the vessel to 
perform that agreement, the charter became an ordinary voyage 
charter for that vessel, and none other. She was for ail légal purposes 
the ship, and the only ship, that could perform that particular agree- 
ment. 

[3] Whether there was what libelants call a "valid réquisition" by 
the British crown or not is immaterial, in the sensé that the point is 
not controlling. If I accept the certificate of the ambassador, of 
course there was ; but I avoid without décision that question, now 
before higher authority in The Gleneden, and hold on the évidence that 
the British government took and used the Baron Ogilvy, at and during 
the very time when the rcspondents had agreed to dévote her to li- 
belant's service, and further that such use was in invitum, except in 
the sensé that ail British shipowners wcre, I présume, patriotically will- 
ing to hâve their vessels used for warlike purpo.ses if and when no 
other man's ship was available. 

In point of fact, respondents did not cause nor contribute to the 
taking over by government of the Ogilvy ; probably it was no great 
surprise, but libelant was equally aware at and after charter date of 
the possibility of réquisition. As matter of law, respondents were not 
bound to use effort to prevent réquisition — i. e., to shift the burden to 
some other shipowner's shoulders in the interest of either themselves 
or libelants — and it was entirely within their right to seek (when 
governmental use was certain) the carriage of mules, instead of some- 
thing else, if mules ]iromised less loss than other probable freight. 
This they did ; nothing more. 

[4] Finally, libelants were under no légal obligation to substitute 
another vessel for the Ogilvy, any more than they were bound to make 
a new charter with libelants. Legally the two propositions are identi- 
cal. 

[5] Thus the question for décision cornes to this: If the means, 
and the only means, whereby an American contract can be performed, 
is taken away by a foreign government, so that performance becomes 
physically impossible, is the contract dissolved, so that los.ses or dam- 
ages resulting from nonperformance lie where they fell in the first 
instance? This is a large query; but some of the éléments stated are 
still immaterial or irrelevant. The fact that the interfering action 
waS governmental and foreign has been the groundwork or moving 
cause of libelant's action ; that is, reliance is placed on décisions hold- 
ing that foreign governmental vis major preventing performance does 
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not excuse. No décision binding on this court goes so far as to give 
the ruie as above stated and insisted on by libelant. Whether the 
English cases touching the matter can be reconciled I more than 
doubt, and am not much concerned with; but neither Liverpool, etc., 
Co. V. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788, 
nor Rederiaktiebolaget Amie v. Universal Transp. Ce, 250 Fed. 400, 
162 C. C. A. 470, decided more than that one who in this country made 
a lawful contract, not in accord with the law of his own country, could 
not plead the foreign law to prevent his paying damages. 

That is a very différent thing from destroying (in a very real sensé) 
the subject-matter of agreement. If it be true, as I believe it to be, 
that for the purposes of this suit the Ogilvy was or became nonexist- 
ent, then the governmental élément becomes as unimportant as the 
foreign, also the absence of the "restraint" clause, and the question is 
really reduced to its lowest terms, viz. whether the facts présent a 
case of that "impossibility of performance" which is and long has been 
a recognized and growing reason for dissolving a contract. 

That "ordinarily" impossibility is no défense has been said often 
enough. It was a common-lavv rule, and is consonant with the often 
referred to "unmoraHty" of our immémorial custom. For lawyers'' 
purposes it practically rests on Paradine v. Jayne, Aleyn, 26. For 
a modem application, see Rowe v. Peabody, 207 Mass. 226, 93 N. E. 
604. But the défense is équitable, at least in a broad sensé, and as 
équitable défenses hâve made their way at law, so the doctrine of 
impossibility has advanced. 

Wars, and the demands and destructions of war, do not change the 
law in one sensé ; but in another they do, by multiplying and enforcing 
circumstances showing the need of change — of modernization. With- 
out war, there had come to be recognized (inter alia) two well-known 
grounds of dissolution by impossibility — destruction of subject-matter 
without any one's fault, and failure of mutually contemplated means of 
performance. Under thèse heads the Great War has only furnished 
innumerable instances and applications. I think this litigation is one 
of them. 

For tracing through multiplied décisions, and attempting to recognize 
and display the dominant lines of argument, I hâve no time ; nor is that 
sort of thing useful in a court of first instance. Respondent's brief 
consists f rankly in Mr. Mackinnon's pamphlet, "Effect of War on Con- 
tract." With its reasoning I agrée, though (as above indicated) it 
seems to me more philosophical to regard the matter as a growth of 
equity, humanizing the common law. 

[6] In admiralty we may recognize and enforce équitable prin- 
ciples, without the strain that is often amusingly évident on the law 
side. The matter is one that has attracted comment for years in légal 
periodicals; référence to the volumes of the Harvard Law Review a& 
noted belowVwill give a key to the modem American cases. Of de- 
struction of subject-matter, Martin Emerick Outfitting Co. v. Siegel, 
237 m. 610, 86 N. E. 1104, 20 L. R. A. (N. S.) 1114, is a good ex- 

1 Vols. 14, p. 464 ; 15, pp. 63 and 418 ; 19, p. 462 ; and 12, p. 501. 
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ample, and of failure of contemplated means, Clarksville, etc., Co. 
V, Harriman, 68 N. H. 374, 44 Atl. 527. 

The phrase "frustration of venture" has obtained much vogue of 
late, and The Allanwilde, 248 U. S. 377, 39 Sup. Ct. 147, 63 L. Ed. 
312, 3 A. h. R. IS, will increase it. To me it seems only an équivalent 
for, and no improvement on, "impossibility of performance," using im- 
possibility in the practical sensé so well illustrated by Maule, J., when 
he pointed out that a shilling might be retrieved from deep water, yet 
legally it was "impossible" to do it, because no sensible man would 
attempt the foolish job. 

Libel dismissed, with costs. 



ROCKY POINT OYSTER CO., Inc.. v. STAND.4RD OIL CO. OF NEW 

YORK. 

(District Court, D. Ehode Island. April 23, 1920.) 

No. 1.343. 

1. Navigable waters 'S^'STCe) — Lease of tidelands for oyster beds subject to 

state's control in interest of navigation. 

Though a lease, under Gen. Laws R. I. 1909, e. 203, providing for lease.s 
of tide-covered laiids iiot vvithin any harbor Une for oyster fislieries, is in 
terms appropriate to an Irrévocable grant of a lease-liold estate, and re- 
serves no gênerai riglit of altération, it is subject to an implled réservation 
resulting from the nature of the title of the state to tide-flowed lands as a 
trustée for the public, and is subject to the continuons control of the state 
Législature, acting in the interests of navigation and commerce; and 
henee, where the state, by Aet April 14, 1917 (Laws 1917, e. 1483), estab- 
llshed a new harbor Une enibracing the leased lands, a riparian ovpner, 
who, by authority of the harbor comniissioners and the Secretary of War, 
built a wharf over plaintiff's oyster beds to such harbor Une, was not 
liable in trespass. 

2. Statutes <§==>149 — State eannot make irrepealable law or contract on gov- 

ernmental subjects. 

Ihere ean be no contract or irrepealable law on governmental sub- 
jects, as every succeeding Législature possesses the same power and juris- 
diction as its predecessor. 

3. Navigable waters <ê=14(l) — ^Power to establish harbor lînes a continuing 

power. 

The power of the state, in the interest of commerce and navigation, to 
establisli harbor Unes, is a coutlniiing power. 

4. Navigable waters "S^IB — Public entitled to use bed for every purpose in aid 

of navigation. 

The public right of navigation is the dominant right In navigable waters, 
and this includes the right to use the bed of the water for every purpose 
which is an aid to navigation. 

5. Navigable waters «E^SÎ (1) — Tide-flowed lands subject to législative régu- 

lation as against lessee, liccnsee, or occupant. 

Whether one using tide-flowed lands for oyster beds is a lessee, a 11- 
censee, or a sole occupant, the lands are subject to a continuous public 
trust, to be administered by the IvOgislature in accordance with changing 
requirements and conditions. 

6. Fish ®=>7(2) — Person constructing wharf through oyster grounds liable 

for négligent performance of worU. 

Thougli the Législature adopted a new harbor Une, embracing tide- 
flowed lands on which plaintiff had oyster beds, and défendant, a riparian 

®:5>Por other cases see same toplc & KEY-NUMBBR la ail Key-N'umbered Dlgests & Indexes 
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owiier, was authorized by tlie harbor commissioners to construct a wharf 
to the new harbor Une, it was liable for ail damage to the part of the 
leased lands not occuplod by it, caused by its négligent performance of 
the work. 

7. Wharves "S^? — Provision of permit to build wliarf not constmed to nuliify 
permit. 

A provision of a permit granted by harbor commissioners for the con- 
struction of a wharf to a new harbor Une embracing plaintifC's oyster 
beds, that notliing therein should be construed to impair the légal rights 
of any person, cotild not be interpreted to nuliify the permit or abridge 
tiie paramount right to improve navigation facilities by construction of the 
wharf. 

At Law. Action by the Rocky Point Oyster Company, Incorporat- 
ed, against the Standard Oil Company of New York. On demurrers 
to pleas and motions to strike out. Demurrers and motions sustained 
in part. 

William J. Brown, of Providence, R. L, for plaintiff. 

Lee, Boss & McCanna, of Providence, R. I., for défendant. 

BROWN, District Jtidge. The plaintiff asserts title and rights of 
oçcupancy of tide-flowed lands in Providence river and Narragansett 
Bay as a private and several oyster fishery for the planting and culti- 
vation of oysters, and charges the défendant with violation of its 
rights, and with causing damage to its oyster beds and oysters through 
dredging and other opérations, whereby mud, sand, and other sub- 
stances were discharged over and deposited on plaintiff's oyster beds 
and oysters. 

In the first and third counts of the déclaration the plaintifif allèges 
title under lease for the period of 10 years, at a rental of $10 per 
acre, from the state of Rhode Island, through shellfish commissioners, 
bearing date July 7, 1916, at which date the leased lands were outside 
the harbor line as then established. 

The subject of "Private and Several Oyster Fisheries" is dealt with 
in chapter 203, General Laws of Rhode Island, which provides for 
leases in the name of the state of certain tide-covered lands "not with- 
in any harbor line." 

The second and fourth counts allège rights in the tide-covered lands 
derived from the sole use and occupation thereof. 

By act of the General Assembly passed April 14, 1917 (Public 
Laws of R. I. c. 1483), a new harbpr line was established on the east- 
erly side of Providence river, from Kettle Point to Nayatt Point, 
which brought the plaintiff's oyster beds within the new harbor line. 

By various pleas the défendant sets up its ownership of the up- 
lands with riparian rights ; that, at the time of the acts complained of 
plaintiff's oyster beds were wholly within the harbor line, and lo- 
cated between défendant 's shore line and the new harbor line ; that 
the défendant obtained authority from the harbor commissioners to 
build bulkheads, dikes, and seawall, and to dredge; and that its 
dredging was by autliority of the harbor commissioners, and was 
carried on in a reasonable and proper manner for the purpose of 

®;=iFor other cases see same topic & KEY-NUMBER in ail Key-Numbei-ed Digesls <t Iiuliotcs 



ROCKY POINT OYSTER 00. V. STANDARD OIL CD. 381 

(265 F.) 

réclamation and improvement of the tide-covered land between its 
shore and the harbor line. Défendant further allèges that its dredging, 
fiUing in, and building were done under authority granted to défend- 
ant by the Secretary of War, and that the work was carried on un- 
der the supervision and inspection of a United States government rep- 
résentative, and that it was necessary for the enjoyment of the prop- 
erty of the défendant to fill in between its shore and the harbor line, 
for the purpose of improving navigation and making the location 
available for vessels to load and unload. 

[1] The principal question before us is whether the grant of tide- 
flowed lands for private oyster fisherles opérâtes as a limitation up- 
on the power of the Législature to provide for and authorize harbor 
improvements, which may impair or destroy the private fisheries, 
and acts as a limitation upon the rights of the riparian owner to 
wharf ont to the harbor line. 

It is the plaintiiï's contention that it has a grant of an interest in 
the lands for the period of 10 years, which is a vested right, which 
cannot be divested by subséquent grants, change of harbor line, or 
other législation, but only for breach of the lessee's covenants. 

Plaintiff relies upon the form of the instrument, the terms, "The 
state doth hereby lease, démise, and let unto the lessee," and other 
terms, which are ordinarily regarded as approjiriate to an irrévocable 
grant of a leasehold estate, and inappropriate to a mère license, rev- 
ocable at will, and also upon section 19 of chapter 203, General Laws 
of Rhode Island, which relates to the exécution and contents of the 
lease and to "proper clauses reserving to said commissioners a right 
to re-enter on behalf of the state and to terminate said lease for 
breach of any of said covenants" (i. e., the lessee's covenants), and to 
the fact that the statute provides for no other right of revocation. 

But the question cannot be solved merely by an acceptance of the 
plaintiff's contention that no gênerai right of réservation or altération 
is reserved by the statute or by the instrument which évidences the 
plaintiff's title. 

In the leading case of Illinois Central Rd. Co. v. Illinois, 146 U. S. 
387, 13 Sup. Ct. 110, 36 L. Ed. 1018, the grant was in fee, yet the 
court said, nt page 4.ï0 of 146 U. S., at page 117 of 13 Sup. Ct. (36 
L. Ed. 1018): 

"Treating ir us snch a .••oiivi'.vaiieo, i1:< validity iiiust be detorinlned by lin- 
considération wlietlier thf Leffisbituve wns eonipctcut to make a grant of 
tlie klnd." 

Though there may be no express réservation in a public grant, yet 
there are implied réservations resulting from the nature of the title 
of the state to tide-flowed lands as a trustée for the public. 

As was said by the Suprême Court of Rhode Island in Payne & 
Butler V. Providence Cas Company, 31 R. I. 295, 313, 11 Atl. 145, 
152 (Ann. Cas. 1912B, 65), as to the question of constitutionality of 
the législation relative to the leasing of oyster grounds in that state : 

"A considération of the subject invotves an inqiiiry into the nature of tlie 
right thereby granted. It has been deeided that tlie privilège of locating oys- 
ter beds on pviblic lands, and of planting and taking oysters therefrom, i» 
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merely a license which may be revoked at the pleasure of the législature, and 
which ceases with the use of the land for that purpose. It is also subject to 
the publlc's right of navigation and of flshery, and if It interfères therewith, 
the oysters or clams, etc., may be removed as a nuisance." 

A décision that there are no restrictions or limitations o£ the plain- 
tiff's rights, other than those expressly set forth in the lease, and that 
the statute of the state authorizes such a grant, would at once give 
rise to serions doubt of the constitutionality of that statute; a doubt 
which is avoided by the apphcation of the rule that both the statute 
and the grant made thereunder are to be read as subject to the domi- 
nant rights of the public and to the continuons control of the state 
Législature, acting in the interests of public navigation and commerce. 

"The soil under navigable waters being held by the people of the state In 
trust for the common use and as a portion of thelr inhérent sovereignty, any 
act of législation coneerning their urh affects the public welfare. It is, there- 
fore, appropriatelv witliln the exercise of the iiolice power of the state." 
Illinois Central Rd. Co. v. Illinois, 146 U. S. 387, 459, 460, 13 Sup. Ct. 110, 
120 (36 L. Ed. 1018). 

[2] There can be no contra ct and no irrepealable law on govern- 
mental subjects ; every succeeding Législature possesses the same 
jurisdiction and power as its predecessor. 

"The Législature could not give avt^ay nor sell the discrétion of its suc- 
cessors In respect to nmtters, the government of which, fronf the very nature 
of thlngs, must vary with varying circunistauces. The législation which may 
be needed oné day for the harbor may be différent from the législation that 
may be required at another day. Every Législature must, at the tlme of its 
existence, exercise the power of the state in the exécution of the trust de- 
volved upon it." 

[3] The power of the state in the interest of commerce and navi- 
gation to establish harbor lines is a continuing power, as continuing 
as the commerce which it is to regulate. 22 Op. Atty. Gen. 501. 

[4] The public right of navigation is the dominant right in navi- 
gable waters, and this includes the right to use the bed of the water 
for every purpose which is an aid to navigation. Lewis Blue Point 
Oyster Co. v. Briggs, 229 U. S. 82, 33 Sup. Ct. 679, 57 L. Ed. 1083, 
Ann. Cas. 191 SA, 232. 

In Darling v. City of Newport News, 249 U. S. 540, 39 Sup. Ct. 371, 
63 L. Ed. 759, it was said : 

"But we agrée with the court below that when land is let under the water 
of Hampton Koads, even though let for oyster beds, the lessee must be held 
to take the risk of the pollution of tlae water. It cannot be supposed that for 
a dollar an acre, the rent mentioned in the Code, or whatever other sum the 
plaintitf paid, he acquired a property superior to that risk, or that by tha 
mère making of the lease, the state contracted, if it could, against using 
its législative power to sanction one of the very most imjiortant public uses 
of water already partly polluted, and in the vicinlty of half a dozen cities 
and towns to which that water obviously furnished the natural place of dis- 
charge. See Illinois Central R. R. Co. v. Illinois, 146 TJ. S. 387 [13 Sup. Ct. 
110, 36 L. Ed. 1018] ; Trimble v. Seattle, 231 U. S. C83 [34 Sup. Ct. 218, 58 L. 
Ed. 435]." 

See, also, U. S. v. Cress, 243 U. S. 316, 320, 321, 37 Sup. Ct. 380, 
61 L. Ed. 746. 
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The plaintiff cites Monongahela Navigation Co. v. U. S., 148 U. 
S. 312, 13 Sup. Ct. 622, 37 h. Ed. 463, in support of its contention 
for vested and irrévocable rights. This case was commented upon 
and distinguished from other cases in Greenleaf Lumber Co. v. Gar- 
rison, 237 U. S. 251, 263, 266, 35 Sup. Ct. 551, 59 h. Ed. 939, and in 
Louisville Bridge Co. v. U. S., 242 U. S. 409, 421, 423, 37 Sup. Ct. 
158, 61 L. Ed. 395. It does not support the plaintiff s contention as to 
the nature of a lease of oyster grounds. 

[5] The plaintiff also relies upon the distinction between leases 
and Hcenses to avoid the application to the présent case of authorities 
cited by the défendant; but whether the holding is as lessee or as 
licensee, or as sole occupant, the principle that the tide-flowed lands 
are subject to a continuons public trust, to be administered by the 
Législature in accordance with changing requirements and conditions, 
seems to be recognized as equally applicable. 

The plaintiff cites Rhode Island cases, J. S. Thornton Co. v. Smith 
Grant & Co., 10 R. I. 477, 14 Am. Rep. 701 ; Engs v. Peckham, U 
R. I. 210, 213; Bailey v. Burgess, 11 R. I. 330; Gerhard v. Bridge 
Commissioners, 15 R. I. 334, 5 Atl. 199; Clark v. City of Providence, 
16 R. I. 337, 15 Atl. 763, 1 L. R. A. 725 ; Carr v. Carpenter, 22 R. I. 
528, 48 Atl. 805, 53 L. R. A. 333 ; Payne & Butler v. Providence Gas 
Co., 31 R. I. 295, 77 Atl. 201, Ann. Cas. 1912B, 181 ; Narragansett 
Real Estate Co. v. Mackenzie, 34 R. I. 125, 82 Atl. 804 ; R. I. Motor 
Co. v. Providence, 55 Atl. 696; also General Laws, R. L, ch. 144, 
sec. 12 ; and, among other cases, Prior v. Swartz, 62 Conn. 132, 25 
Atl. 398, 18 L. R. A. 668, 36 Am. St. Rep. 333 ; Tinicum Fishing Co. 
v. Carter, 61 Pa. 21, 100 Am. Dec. 597 ; Newport News Shipbuilding 
Co. v. Jones, 105 Va. 503, 54 S. E. 314, 6 L. R. A. (N. S.) 247. 

I am of the opinion, therefore, that the défendant had the right, as 
riparian owner, and by authority of the harbor commissioners and 
the Secretary of War, to wharf out over the oyster lands of the de- 
fendant to the new harbor line, and thereby to exclude the plaintiff 
from such part of its leased oyster grounds as were within the location 
approved by the harbor commissioners. For any damage to the plain- 
tiff resulting from defendant's occupation, and from doing the work 
of réclamation and improvement in a reasonable and proper manner, 
the plaintiff has no right of action. 

The third and fourth counts are in trespass, and allège an unlaw- 
ful entry upon plaintiff's premises. The pleas to thèse counts allège 
matter in justification of the entry, and are not demurrable on the 
ground that the plaintiff's right could not be affected by the change of 
harbor line, and by the authority from the harbor commissioners there- 
in set forth. There is, however, an unnecessary duplication and 
multiplication of pleas to each of thèse counts, and this should be cor- 
rected, either by withdrawal of superfluous pleas or by motion to 
strike out. 

[6] The first and second counts are in trespass on the case, and 
allège damage to the plaintiff from the négligent performance of the 
work. 
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The plaintiff under thèse counts may prove that it has sustained 
damage by reason of the fact that the défendant has not donc its work 
in a reasonable and proper manner, and in accordance with the au- 
thority granted by the harbor commissioners. 

The estabhshment of the new harbor Une did not in itself divest the 
plaintiff of ail its rights, though it subjected it to the paramount right 
of the défendant to wharf out to the harbor line, and made ail damage 
necessarily incident to the proper performance of that work damnum 
absqiie injuria. 

The plaintiff contends, however, that even if the défendant had the 
right and proper authority to occupy portions of its oyster grounds, 
and to do the work incident to such occupation, it would still be 
liable for any damages to the remainder of the leased lands, through 
négligent performance by the défendant of the work. This contention 
seems sound. 

[7] The plaintiff puts undue stress upon words contained in the 
permit granted Vjy the harbor commissioners : ' 

"Nothlng in this eons(!iit shall be construed to impair the logal riglits of 
iiny person." 

This, of course, cannot be interpreted to nullify the permit or to 
abridge the paramount right to improve navigation facilities by wharf- 
ing out. See chapter 144, § 12, General Laws of R. I. 

The plaintiff contends that the alleged variance of the plaintiff's 
corporate name, and the alleged irregularities in the advertisements 
preceding the grant of the lease, are immaterial. So far as I am 
;ible to judge from the very brief discussion of thèse points, that con- 
tention is Sound. 

In this case there hâve been filed 34 pleas, with a large number of 
demurrers and motions to strike out. It is apparent that the plead- 
ings are unnecessarily complicated, and that there is much duplication. 
I hâve endeavored to dispose of the principal points briefed, and 
trust that counsel, who evidently are of the opinion that the points 
which they hâve discussed are properly applicable to their respective 
pleas, demurrers, replications, and motions to strike out, will be able 
to draft an order making such application, and also will be able to so 
reduce the pleadings as to make it practical to présent to a jury the 
comparatively few substantial questions involved in the case. 

The défendant, who seems to hâve prevaiW upon the main con- 
tention in the case, may file such draft order within 10 days, and 
the plaintiff may file corrections thereof within 10 days thereafter. 
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In re BARNHARDT COAL & LLMESTONE CO. 

(District Court, N. D. Oliio, B. D. October, 1919.) 

1. Mines and minerais 'S=>70(4) — Lease held terminable only at end of 30 daye 
after expiration of yearly period froni date, provided yeariy payments 
were Icss than $350. 

Under a mining lease, reqniring payment of royalty quarterly and pro- 
vidlng tliat it sliould not be less than $250 per year, and tliat failure to 
inalce payments within 30 days after due should terminate the lease, 
wliere during some quarters no mining was donc, and hence no royalty 
due, the lease held terminable only at the end of 30 days after expiration 
of the yearly period from its date, provided payments during the year were 
less than $250. 

t. Banliruptcy <S=151 — Trustée takes lease subjcct to same conditions as held 
by banknipt. 

The trustée of a mining lessee takes the lease subject to the same bur- 
dens as rested on the lessee, and may keep it only by complying with its 
lerms and conditions. 

3. Mines and minerais <&=»70 (4) — Notice and demand by cross-petition in bank- 

ruptcy held sufficient to protect lessor's right to forfeiture. 

Where at the time the right of lessor to forfait a mining lease for de- 
fault accrued, the estate of lessee was in bankruptey, and a pétition by 
the trustée for sale of the lease was pending, the flllng of a cross-petitlon 
by lessor for forfeiture, althougb prématuré, held sufficient notice and de- 
mand to protect the right. 

4. Bankruptey <S=>S55 — Forfeiture will not be enforced against trustée. 

Where a mining lease held by bankrupt became subject to forfeiture un- 
der its terms pending the proceedings, the trustée will be permitted to 
avold the forfeiture and retain the lease by paying the royalty in arrears. 

6. Bankruptey <3=>!55î — Mines and minerais <S=>Î0(4) — ^Mining lease subject to 
sale by trustée. 

A mining lease purporting to sell and convey ail coal and limestone on 
the premises, wlth right to mine so long as desired on payment of royalty 
of not less than $500 per year, or, if less, on payment of the deflclency, 
with no provision for forfeiture for nonpayment, held in effect a lease 
from year to year on an anuual rental of $500, not terminable for de- 
fault in payment, and which on bankruptey of lessee, may be sold as part 
of the estate om payment of accrued rental. 

In Bankruptey. In the matter of the Barnhardt Coal & Limestone 
Company, bankrupt. On review of order of référée. Modified. 

McCarty, Armstrong & Rainsberger, of Canton, Ohio, for petitioner. 
Joseph Blake, of Canton, Ohio, for trustée in bankruptey. 

WESTENHAVER, District Judge. This cause is before me on 
pétition of Samantha J. Holl to review the finding and judgment of 
the référée in relation to two mining leases, one of which was execut- 
ed by Clayton Holl and others, dated April 3, 1917, and the other by 
Clayton Hol! and others, dated July 7, 1917. Both leases had passed 
by mesne assignments to the bankrupt prior to the filing of the bank- 
ruptey pétition herein. The petitioner urges that boQi leases were 
forfeited or terminated because of the violation of certain covenants 
therein contained, which contention was denied by the référée, and 

^=9For other caxes see same toplc £ KEY-KUMBKK in al) Kcy-Numbered Digests & Indexe* 
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an order made that the leases should be sold as a part of the bank- 
rupt's assets. 

[1] Lease No. 1, dated April 3, 1917, requires the payment of a 
certain royalty on ail coal and limestone mined, payments to be made 
quarterly between the Ist and lOth days of April, June, July, and Oc- 
tober of each year, and to cover royalties for each preceding three 
months. The only forfeiture or termination clause herein is in thèse 
words : 

"Second party shall produce enough lime In the forms herein mentioned and 
sell enough coal to net first party a royalty of $250 per year for coal and 
limestone. The failure to make the payments under thls lease within 30 days 
from the date the same becomes due by the party of the second part will end 
and terminate this lease." 

Payment was made of $88.15 for the three months ending June 
30, 1918, and $83.62 for the three months ending October 1, 1918. 
Since the last date it appears that no coal or limestone was pro- 
duced or mined, and no payments hâve been made. The pétition 
in bankruptcy was filed, and an adjudication in bankruptcy was made 
in November, 1918, since which time ail the bankrupt's property, in- 
cluding thèse mining leases, has been in the possession either of the 
receiver or of the trustée. In January, 1919, the lessor gave notice to 
the trustée of her intention to exact a forfeiture at the end of the 
30 days within which payment for the preceding quarter should 
be made for failure to make such payment. Her answer and cross- 
petition herein was filed April 5, 1919, asserting that the lease was 
terminated for failure to make payment as required by the previous 
demand, and praying that the lease might be declared forfeited and 
stricken from the inventory of the bankrupt's assets and the prem- 
ises surrendered to her. 

Obviously no violation of the covenants above quoted had in Jan- 
uary taken place. On the other hand, if the one-year period within 
which limestone and coal shall be produced and mined sufiicient to net 
a royalty of $250 is to date from the beginning of the lease, then 
a right to forfeit or terminate the lease would accrue at the end of 30 
days after April 3, .1919, for the reason that the two payments pre- 
viously made during the year aggregated only $171.77. This seems to 
me to be the reasonable construction to be put on the lease, rather 
than a construction, contended for by the trustée, that one year should 
elapse from the date of the last payment in 'October, 1918, before such 
a right would accrue. This construction f ollows from the terms of the 
lease itself, and particularly its date and the time fixed for the first 
quarterly payment of royalties to be made. 

[2] According to the authorities cited and the principles of law 
stated in the referee's opinion, the trustée took this lease subject to the 
same burdens as rested upon the lessee, and is entitled to keep and re- 
tain it only by complying with its terms and conditions. Atchison, 
Topeka & Santa Fé Railway Co. v. Hurley (C. C. A. 8th Cir.) 18 Am. 
Bankr. Rep. 396, 153 Fed. 503, 82 C. C. A. 453; Louisville Woolen 
Mills V. Tapp (C. C. A. 6th Cir.) 38 Am. Bankr. Rep. 529, 239 Fed. 
463, 152 C. C. A. 341. At the time notice was given, and also when 
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the answer and cross-petition was filed, the right to terminate under 
the construction put on the lease as above had net yet accrued. The 
lease was terminable for such failure, however, not later than May 
3, 1919. During ail this period, however, and continuously since, the 
premises covered by thèse leases were in possession of the trustée, and 
an application was pending to sell the leases, the hearings on which 
were adjourned from time to time, and not ended until in September. 

[3] In this situation, it seems to me that no formai demand or 
notice other than the filing of the lessor's cross-petition is necessary 
to protect or assert the right to exact a f orfeiture. The trustée is an 
officer of the bankruptcy court. That court has full power and is 
charged with the duty of administering the assets, with due regard to 
the rights of ail parties interested therein. The filing and pendency 
of an answer and cross-petition asserting lessor's rights and praying 
for a termination or forfeiture should be regarded as sufficient com- 
pliance with any technical notice or demand. 

[4] The référée erred in not requiring the trustée either to sur- 
render the premises or to pay the balance of one year's net royalty 
due April 3, 1919. The trustée may accept the lease, with its burdens, 
or he may refuse so to do ; but he can accept and keep it only on con- 
dition that he make the payments which the lessee was required to 
make in order to prevent a forfeiture or termination. However, a 
forfeiture for mère failure to pay rent or royalty is not favored in 
equity, and will be relieved against in equity upon payment of the 
overdue rent or royalty, with interest, unless spécial circumstances 
are made to appear which would render this relief inéquitable. 24 
Cyc. 1364. The trustée may even now, no spécial inéquitable circum- 
stances to the contrary appearing, obtain relief against the forfeiture 
by making such overdue payments, with interest ; but unless he elects 
so to do, and does make such payments, that lease should be treated 
as terminated and the premises surrendered. The référée is instructed 
to proceed further in conformity to thèse principles. 

[5] The second lease, that dated July 7, 1917, purports to sell, trans- 
fer, and convey ail the coal and limestone in, under, or upon the prem- 
ises therein described. A royalty at a certain rate per ton is to be 
paid for each ton of limestone or coal mined or removed. Sufficient 
quantities of coal and limestone are required to be mined each year 
to produce, at the royalty rates fixed, the sum of $500, or that this 
sum shall be paid the same as if no such quantity had been mined. 
The lease is to continue in force so long as there shall remain in the 
leased premises unmined coal and limestone in excess of the amount 
paid for in advance ; that is, to say, such quantity as at the agreed 
royalty would amount to $500. The only forfeiture or termination 
clauses are the following: 

"It is agreed by and between the parties that, unless said second party shall 
enter upon said premises and make exploration thereon for coal and limestone 
wlthin 90 days from the date hereof, then and in that case this lease shall 
be nul! and vold, and ail parties shall be ipso facto released from ail liabili- 
ties accrued and prospective hereunder." 
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The lessee is aiso given the right to abandon the premises and min- 
ing opérations, and to remove ail railroads, fixtures, buildings, etc., 
and to be released from ail obligations whenever in its judgment the 
mining of coal and limestone becomes unprofitable. 

The référée finds that there is no proof of a failure to enter on the 
premises and make explorations within 90 days, but that, on the con- 
trary, such entry and exploration was made, and the existence of coal 
and limestone was thereby determined, and that the bankrupt and its 
several assignors had no intention at any time of abandoning the prem- 
ises and terminating the lease because the mining of coal or lime- 
stone was or had become unprofitable. No coal or limestone was in 
point of fact mined, and the $500 minimum royalty, which should 
hâve been paid not later than October 1, 1918, was not paid, nor hâve 
any payments been made since, either by the receiver or trustée in 
bankruptcy. The provisions of this lease are similar to those con- 
sidered by the Suprême Court of Ohio in the following cases: Harris 
V. Ohio Oil Co., 57 Ohio St. 118, 48 N. E. 502; Cas Co. v. Eckhert, 
70 Ohio St. 127, 71 N. E. 281 ; Oil Co. v. Robinson, 71 Ohio St. 
302, 73 N. E. 222, 104 Am. St. Rep. 77Z, 2 Ann. Cas. 444. The in- 
terest granted by this lease is not merely a license, but an estate in 
the premises. The right to enjoy that estate is not dépendent on any 
condition précèdent, except the requirement that entry and explora- 
tions should be made within 90 days, which was done. No forfeiture 
or termination is provided for, except in the event of a failure to make 
such entry and exploration. No right to forfeit or terminate is given 
for failure to pay the minimum royalty of $500 a year. Any implied 
covenant or obligation to exercise reasonable diligence in mining lime- 
stone and coal is merged in the covenant to pay $500 a year in the 
event of failure to operate. The lease becomes, as was said in Gas Co. 
V. Eckhert, supra, a lease from year to year upon an annual rental of 
$500. The cases cited by counsel for petitioner, in which mining 
leases hâve been canceled by courts of equity for failure to keep an 
implied obligation to exercise reasonable diligence, are not in point. 

The only question then is : What is the efïect under thèse conditions 
of a failure to pay the $500? The référée, in my opinion, reached the 
correct conclusion, namely, that no forfeiture or right to terminate 
bas resulted therefrom, and that the lease may be sold as an asset 
of the bankrupt's estate. The payments which hâve accrued during 
bankruptcy may be treated and provided for as an expense of admin- 
istration, or an expenditure necessary for the préservation of the es- 
tate; but the failure of the référée to make provision therefor in the 
order of sale does not require a reversai of his finding and judgment. 
No request was made of him so to do. One may still be made, with 
the right to hâve his rulings reviewed hère, in the event parties are dis- 
satisfied with his action. 

This case will be remanded to the référée, with instructions to 
correct and modify the order of sale and proceed further in con- 
formity herewith. An exception may be noted. 
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In re JACKSON LIGHT & TRACTION CO. 

(District Court. S. D. Mississippi, .Tackson Division. October, 1919.) 

Judgment «S^'ÎSS — Lien of ferlerai court judRUient dépendent on state law. 

Tlie eifect of tlie repeal l>y Act Aug. 23. 1916, e. 397, of section 3 of Act 
Ans. 1, 1888. (:. 729, as amondod l)y Act Mardi 2, 1S9.J, c. 180, provlding that 
it should not lie nccpssary to docket or tile a transcript of auy judgment 
or decrce of a fédéral court in any state office; withln tlie (ounty in wliich 
the judKmerit or dccrce was rendered, in ordor tllat it should be a lien on 
property in siicli couiity, was to leave in ci'foct the state laws respecting 
such liens, and nndor Code Miss. 1900, § 822, an abstract of a fédéral 
judgment or decree niust be flled in tlie office of the clerk of the circuit 
court of the county and enroUed in order to create a lien on property in 
that county. 

In Bankruptcy. In the matter of Jackson Light & Traction Com- 
pany, bankrupt. On review of order of référée denying priority to 
claim of Dr. C. A. Lee, administrator. vVffirmed. 

The following is the opinion of Référée West: 

The Jackson Light & Traction Company was adjudged a bankrupt on March 
29, 1919, upon a voluntary pétition. On April 5, 1919, Dr. C. A. Léo, adminis- 
trator of the estate of Percy L. Johnson, deceased, tiled bis claim in this court 
for the sum of $10,730, whicli he prayed to be allowed as a claim entitled to 
payment in full out of the as.sets of the above estate. This claim represented 
a judgment for the death of Johnson, who was injured by the running of the 
cars of the Jackson Liglit & Traction Company. 

Judgment for tlie above amount was rendered by the District Court of the 
United States in and for the Jackson Division of the Southern District on 
May 10, 1918. The traction Company, défendant, appealed the case to the 
United States Circuit Court of Appeals, having given bond with superscdeas 
thereon. Tliat court altirined the judgment of the trial court on March 4, 
1919. 2ôG Fed. 97, 107 (1 C. A. 339. The judgment of the trial court was en- 
rolled by the clerk thereof on the day of its rendition, May 10. 1918, but this 
judgment was not enrolled in the office of the clerk of the circuit court of 
Hinds county, Miss., in wliich county tlie property of the défendant was lo- 
cated, until Aprll 4, 1919. The priKjf of claim, with .several exhibits, is hereto 
attached as a part of this certilicate. 

On August 5, 1919, the attorney for the trustées in bankruptcy, viz. Wil- 
liam H. Watkins, Esq., handed to me an order regarding the allowance of the 
said claim, wliich said order is liereto attached as a part of this certilicate. 
This order allowed the claim as a gênerai or unsecured one. but di.sallowed it 
as one entitled to priority of payment. This order, whieh was signed by me, 
was approved by Geo. L. Teat, one of the attorneys for the said Dr. Lee, on 
August 5, 1919. The order reserved an exception thereto by attorneys for 
claimant ; but thèse attorneys failed to appeal from the referee's décision 
within ÎO days, as provided by rule 10 of this court. That rule is as follows : 

"When a review by the judge, of any order, ruling or décision of the référée 
is desired an objection shall be made at the time of the ruling, order or déci- 
sion obje< ted to, by the person objecting to the ruling, order or décision, and 
desiring a review, which objection shall be noted on the record ; and he shall 
file with the référée his pétition for a review pursuant to General Order 
XXVII [89 Fed. xi, 32 C. C. A. xxvii] within ten days of the date of said 
ruling, order or décision. If objection be not made, and pétition liled within 
said period of ten days. the person affeeted by such order, ruling or décision, 
shall be deemed to acquiesce therein and to hâve waived ail rights to hâve the 
sanie reviewed by the judge. For good cause shown the référée may at any 
time within ten days after the making of any order, ruling or décision, al- 

^ssFor other cases see same toplc &. KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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low a pétition for review even tliougli objection was not filed at tlie time 
of the making of the order, ruUng or décision sought to be reviewed, or he 
may extend the time wittilu whlch a pétition for review may be filed not to 
exceed thirty days from the granting of such an extension of time. Whenever 
practioable, the référée shall annex to the transcript showing the order, ruling 
or décision, objection and pétition, lils reason for the order, ruling or décision 
complained of." 

The order dlsallowing the Lee clalm as one entitled to priorlty, but allowing 
it as a gênerai claim, is dated August 5, 1919. On August 22, 1919, the 
attorneys for elaimant filed their pétition with this court for an extension of 
the time within which to file their pétition for review, as per the provisions 
of rule 16. That pétition is hereto attaehed and made a part of this certifl- 
eate. On the same day, viz. August 22d, I entered the following order in 
denying the pétition for extension : 

"Coming on to be heard the pétition of Dr. 0. A. Lee, adminlstrator, thi.< 
day flled, praying an extension of time to 30 days within which to flle his 
pétition to review the order of this court under date of August 5, 1919, by 
the terms of which said order the claim of Dr. C. A. Lee was allowed as a 
gênerai or unsecurod one agaiust the above estate, and the court, having 
heard and duly considered the said pétition for the said extension of time, 
doth order and adjudgo : 

"1. The said application for said extension of time, not having becn flled 
within the 10 days provided by rule 16 of this court, the said application for 
said extension of time is now filed too late. 

"2. The court is of the opinion that, had the said application been flled 
within the said 10 days as provided by the said rule 10, the allégations of 
the said pétition, as sworn to, would hâve been sufficient cause upon which an 
extension of said 30 days could hâve been granted. It is adjudged that the 
pétition for the said extension be and the same is hereby denied. Said 
petitioner having excepted to the ruling of the court in denying said applica- 
tion for said extension, 10 days are hereby allowed within which he may flle 
his pétition for review by the District Judge." 

The Bankruptcy Act does not provide any time within wliich appeals may 
he had from the référée in bankruptcy. Therefore the courts of bankruptcy 
hâve adopted rules prescribing the time within which pétitions for review 
should be filed. seeklng to hâve reviews by the District Judge of the décisions 
of the référées in bankruptcy. A bill is now pending in Congress prescribing 
30 days for such appeals or pétitions for review, but the same has not yet 
beeome a law, as I am advised. 

I think that rule 16 clearly provides that the application for extension of 
time to 30 days must be made within the 10 days preseribed by the rule; 
otherwise, the décisions of référées would hâve no stabllity or flnality. If 
the elaimant or créditer be allowed to file an application for extension of time 
to 30 days at any time after the expiration of 10 days preseribed in the rule, 
there is no limitation of time preseribed within which such applications may 
be filed, and uncertainty would resuit. The rule should be strictly complied 
with. It Is just as effective and binding upon ail parties before the court as 
if the act Itself preseribed the time within which such applications for exten- 
sion should be prayed. 

TJpon the merlts of the claim of Dr. Lee, I think the claim is not one entitled 
to priority, for the reason that the same was not a lien at the time of the 
filing of the pétition In bankruptcy. The Bankruptcy Act recognizes tlie 
validity of lien judgments against bankrupt estâtes, if more than 4 months 
old before the filing of this pétition, and provides for their payment In full 
before the payment of dividends to gênerai ereditors. 

Congre.ss lias made judgments recovered in the fédéral courts liens where 
they are made so by the laws of the states, and Congress has also provided 
that judgments shall cease to bave that opération in the same manner and 
at the same periods in the respective fédéral districts as like processes do when 
Issued from the state courts. 8ee Pierce v. Brown, 7 Wall. 205, 19 L. Ed. 1.34 ; 
Baker r. Morton, 12 Wall. 150, 20 li. Ed. 262. The lien of judgments and de- 
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crées in the fédéral courts arises out of the adoption of the state laws upon 
that subject, and a JTidgment of tlie fédéral court is a lien to the same extent, 
and In the same manner. as )s the lien of a judgment of a court of the state 
in which the fédéral court is sittlng. Ward v. Chamberlain, 2 Blaok, 430, 17 
L. Ed. 319; lîlair v. Ostrander, 109 lowa, 204, 80 N. W. 330, 47 L. K. A. 469 
and notes, 77 Am. St. Rep. 532. 

The Act of Consress of August 1, 1888, chapter 729. 25 Stat. at Large. 357, 
provides that judgments and decreos rendored in the District Court of the 
United States vvithin any state, shall be liens on property throughout such 
state, in the same manner and to the same extent and under the same condi- 
tions only as if such judginents and decrees had. been rendered by a court of 
gênerai jurisdiction of such state. That act may be found In section 1606, U. 
S. Compiled Statutes 1918, compact édition, and in full is as follows: 

"Judgments and decrees rendered In a District Court of the United States 
within any state, shall be liens on property throughout such stàte in the 
same manner and to the same extent and under the same conditions only as 
if such judgments and decrees had been rendered by a court of gênerai juris- 
diction of such state : Provided, that whenever the laws of any state require 
a judgment or decree of a state court to be registered, recorded, docketed, in- 
dexed, or any other thing to be done, in a particular manner, or in a certain 
office or county, or parish in the state of Liouisiana, before a lien shall attach, 
this act shall be applicable therein whenever, and only whenever, the laws 
of such state shall authorize the judgments and decrees of the United States 
courts to be registered, recorded, docketed, indexed, or otherwlse conformed to 
the rules and requirements relating to the judgments and decrees of the 
courts of the state." 

Section 822 of the Mississippi Code of 1906 provides that judgments and de- 
crees at law or in equity rendered in any court of the United States held 
wlthln this state or in the Suprême Court or court of chancery of this state, 
shall not be a lien upon or bind the property of a défendant within the county 
in which such judgments or decrees may be rendered, until an abstract thereof 
shall be flled in the office of the clerk of the circuit court of the county, and 
enroUed on the judgment roll in the manner and on the terms described in 
chapter on circuit courts of that Code, and provides that such judgments and 
decrees .shall bind the property of the défendants from the date of such 
enrollment In like manner as such judgments and decrees rendered in a 
différent county and so enroUed. That section In full Is as follows : 

"Judgments and decrees, at law or in equity, rendered in any court of the 
United States held within this state, or in the Suprême Court or the court of 
chancery of this state, shall not be a lien upon or bind the property of the de- 
fendant within the county in which such judgments or decrees may be render- 
ed, until an abstract thereof shall be filed in the office of the clerk of the circuit 
court of the county and enrolled on the judgment roll, in the manner and on 
the terms hereinbefore provided ; and such judgments and decrees shall bind 
the property of the défendants from the date of such enrollment, in llke man- 
ner as judgments and decrees rendered in a différent county and so enrolled." 

The judgment of Dr. Lee, administrator, not havlng been enrolled in the 
office of the clerk of the circuit court of Hinds county until April 4, 1919, is 
not, therefore, a lien under the statutes. No lien was created, nor can one be 
established, because of such fallure to record the said judgment. The other 
steps taken by the judgment créditer, to wit, the issuauce of an exécution 
on the judgment of the United States District Court In July, 1918, which 
said exécution was served by the marshal upon the défendant, and the is- 
suance of writs of garnlshments against the debtors of the défendant, were 
not effective to fix a lien against the property of the bankrupt, so as to entitle 
the judgment creditor to priority of payment. 

I am clearly of the opinion, therefore, that the order of this court, hereto- 
fore entered, allowing the claim as a gênerai one and not entitled to priority, 
is correct. 

Teat, Teat & Potter, of Jackson, Miss., for creditor. 
Wells, May & Sanders, of Jackson, Miss., for bankrupt. 
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HOLMES, District Judge. This case has been fully covered in 
the briefs and certificate of the référée, and the only new, or addi- 
tional, view which présents itself to the court is with référence to the 
effect of the repeal of section 3 of the act of 1888, as amended by 
the act of 1895. Section 3 was repealed by the Act of August 2i, 
1916, the repealing act to become effective on January 1, 1917. 39 
Stat. at Large, 531. 

It seems to be conceded by counsel for the judgment creditor that, 
under the act of 1888, he has no lien on any property outside of the 
coLinty where the judgment was rendered; but it is claimed that in 
that Gounty, to wit, Hinds county, the enroUment of the judgment 
in the office of the clerk of the United States District Court was 
sufïîcient to create a lien on ail property of the défendant situated 
within that county. This contention renders meaningless the Act of 
August 23, 1916, repealing section 3 of the Act of August 1, 1888, 
as amended by the Act of March 2, 1895. The courts must give 
effèct to section 3, while in force, and attribute to Congress a sub- 
stantial reason or motive for repealing the same. The said section 
3, of the act of 1888 is as follovvs: 

"Nothing herein sliall be ooustrued to reqtilre the docketlng of a judgment 
or decree of a TJnitod State.s court, or the liling of a transcript thcreof, in 
any state office witliin tlie same count.y or pari.sh in tlie state of Louisiana 
in wliich the judgment * * * is rendered, in order that such judgment or 
decree may be a lien on any property within sudi county." 25 Stat. at Large, 
357. 

By act approved March 2, 1895 (chapter 180, 28 Stat. at Large, 
page 813), the .said section 3 was amended by an addition thereto 
which made its efFectiveness conditioned upon the clerk of the United 
States court being required by law to hâve a permanent office and 
a judgment record open at ail times for public inspection in the county 
or parish where the judgment or decree was rendered. As amended, 
section 3 reads as f ollows : 

"That nothing herein shall be eonstrued to requîre tlie doclteting of a judg- 
ment or decree of a United States court, or tlie illlng of a transcript thereof, 
in any state office witliln the same county or the saine parish in the state of 
Louisiana in which the judgment or decree is rendered, in order that such 
judgment or decree may be a lien on any property within such county, if ;,he 
clerk of the United States court be required by law to hâve a permanent office 
and a judgment record open at ail times for public inspection in such county 
or parish." 28 Stat. at Large, 814. 

The Act of August 22, 1916, chapter 397, 39 Stat. at Large, 531, 
repealing section 3, is as f ollows : 

"Section 1. [Docketlng in State Court ♦ ♦ » Repeal of Statute.] That 
an act approved March second, eighteen hundred and tiinety-flve. entitled 
'An act to amend section tnree of an act entitled "An act to regulate the 
liens of judgments and decrees of the covirts of tlu; United States," approved 
August flrst, eighteen hundred and eighty-elght,' be, and the same is herehy. 
repealed. 

"Sec. 2. [Act When Effective.] That this act sliall take effect on and after 
January flrst, hineteen hundred and seventeen." 

It seems very clear that, under section 3 of the act of 1S8S- it "•'^ 
not necessary to enroll the fédéral court judgment in the stale cir 
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cuit derk's office of the county where the judgment was rendered if 
tlie clerk of the United States court had a permanent office and a 
judgment record open at al! times for public inspection. Section 3 
obviated the necessity of such .enrollment, but the repeal of section 
3, by the act above (juoted, which bccame effective January 1, 1917, 
rendered the same procédure as to a fédéral court judgment neces- 
sary in the county where the judgment was rendered as was required 
in the other counties of the state in order to obtain a lien. 

I am therefore of the opinion that the judgment creditor has no 
lien entitling him to ])riority of yjayment in bankruptcy and the dé- 
cision of the référée should Ise affirmed.- Tt is so ordered. 



COLONIAL TRUST CO. v. VALE-OKEGON IRR. CO. et al. 

(District Court, D. Orosoji. May 10, 1020.) 
No. 7841. 

1. Mechanîcs' liens "3=^168 — Date from besinning of building or improvenient. 

TIiKler Ij. O. L. § 7418, siviuf; a mecliani(''s or contraotor's lion prece- 
•Ipiice of a inortgufïe rocordcd atter tho buildinj; or iniproveineiit wsis com- 
meiicod, or tho coniuK'ncwnent of d<4iver.v of ninterials on tlie grownd, 
the mechauie's or eoiitractor'!3 lipn dates ha<:lv to tlie conunencement of 
the work or eonstnu-tioii, wlii^tlier by tlie lien claimant or anotlier. 

2. Mechanîcs' liens ®='182 — Limited to spécifie structures eniimerated in stat- 

iite. 

TInder L. O. L. § 741fi, icivins a lien for labor and materials expended 
for construction of any ditcli, (Inme, tunnel, or aiiueduet. or any structuri! 
or supi^rstructure, as construed by the ()r(<sîon Suprême Court, the lieu is 
liinited to the speeifie structure on which the work is doue, and does not 
extend to any other, unless both are ineluded in the same contract. 

3. Mortgages ©=>151(;{) — Mortgage entitlcd to priority over lien. 

The lien of a company which eontracted to huild an irrif;ation project, 
comprising dams, rtservoirs, canals, etc., claimed on Ihe entire project for 
work doue under the contract, hclii uuder L. O. L. S§ 741 (!. 741 S, not to re- 
late back, so as to tako precedcnce of a niortgage whleh ^vas recorded 
before work uuder the contract commtMiced, becans<' of iuirelat<>d work 
prevlously doue by others, before the contract was made, on certain sepa- 
rate parts of the project. 

In Equity. Suit by the Colonial Trust Company against the Vale- 
Oregon Irrigation Companv, the Empire Lumber Company, Eimited, 
Maney Bros. & Co., Herbe'rt G. Wells, Ephriam Wells, H. H. High, 
and W. J. Rinney, trustée in bankruptcy of the Vale-Oregon Irri- 
gation Company. Mortgage of complainant held superior to mechan- 
ics' liens of défendants Maney Bros. & Co. and High. 

Thls is a suit to foreclose a niortgage s^'iven upon the canals, flumes, dams, 
headgates, réservoirs, and the like of an irrigation systeni, the property of the 
défendant Vale-Oregon Irrigation Company. The défendants Maney Bros. & 
Co. and H. H. High hâve tiled auswers and cross-complaints to the bill oi 
eomplaint, setting up certain meehanics' liens which it is alleged are prior iu 
time and paramount to phiintiff's mortgage. It i.s conceded that thèse liens 
were properly filcd as reipiired by law, and are valid and subslsting. It will 
req\ilre some détail in stating fact.s attending the eontroversy. 

The Project of constructing an irrigation System — I might say the irrigation 

iÊ=3For otUer cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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System now ôwned by the Vale-Orègon Company — was flrst conceived and un- 
dertaken under the auspices of what is known as the BuUy Irrigation & 
Power Company (hereafter called the BuUy Company). The Vale-Oregon 
Company subsequently took over the property of this company. At the time 
the property was so taken over the Bully Company had aequired certain water 
rights from the state engineer's office, first Issued to two men by the names of 
Thomas and Johnson. The surveying had been done in the main for the dams 
and réservoirs, and tlie ditch line had been run out. The company had no title 
to rights of way, nor to any easements except such as it held througli the 
water rights so obtained. The project eontemplated the use of two dam sites, 
one known as the Andersen, and the other as the Lamberson. The Lamber- 
son was the main storage réservoir, and the Anderson a diversion dam, but 
designed also for storage of a relatively small amouut of water. Some work 
had been done. 

Judge Davis says, in effect, that there had been quite a lot of work done at 
the Lamberson dam site, by stripping off the rock from the monntain slde 
preparatory to making a toe wall for the dam, and below the Anderson dam 
site there had been eleared off the sagebrush and rubbish, and stufC like that, 
to gec the ground eleared for excavation, on quite a distance of tlie surveyed 
canal ; that the company had also made extensive excavations on the line 
of its survey ; and that afterward.s the line of the canal as built by the Vale- 
Oregon Company foUowed the same line for some distance In différent places. 
The witness instances a diversion at one place, where it was flrst designed to 
rùh a tunnel through the point of a hill, and the Vale-Oregon Company ran 
its line around the point. 

Mr. Eastham, attorney for the Bully Company, relates that some work was 
done on excavating the dltch from the diversion of tbe Anderson dam. He 
could not approximate the quantity of work done, but states that the value 
thereof was around ,¥8,000, a little more, and that the time occupied was prob- 
ably largeiy during the month of June, 1911, probably runnlng into July. "I 
might say," he says, "I thiuk, from May to July, including July." He also 
sa.vs that there was no actual work done after that time by that company, 
but it is possible there was some engineering work done : that the farmers 
Interested in the pro.iect did ail the work that was done ; that they were like- 
wise stockholders, and were eredlted on their water rights for the work they 
had done on the ditch, amountlng to some $8,000. The witness was of the 
View that the work that was done on the ditch was abandoned, and not car- 
ried out by the Vale-Oregon Company. He further relates that the farmers 
who owned the land beneath the project dld the work, and were to receive 
crédit on the ultimate charge for the water ; the company furnishing them 
with food, the teams with feed, and the supplies, and their services going to 
pay for the water lien against their lands, and that that obligation of the 
company — crédit due thèse stockholders by the company — was assumed by 
the transférée at the time the transfer was made. 

Ashford, who was the engineer under Maney Bros. & Oo., testifies tfiar, 
there were two original survey Unes, comprising the ditches and dams made 
by the Bully Company before the Vale-Oregon Company aequired the project, 
and that the line he ran for Maney Bros. & Co. was practically along the 
same route, a slight variation belng made in places to avoid expensive work ; 
that the System adopted by Maney Bros. & Co. was in the main substantlally 
that whieh the Bully Creek Company had approved ; that the dam sites were 
the same, and the construction work that had previously been done was 
continued by Maney Bros. & Co. 

Thomas F. Deegan, who examined the project prier to the time Maney Bros. 
& Co. took charge of the work, asserts that there had been no work done pre- 
viously that was used by them, or that was of any value. 

As it relates to the transfer of the properties by the Bully Company to the 
Vale-Oregon Company, it appears that the Bully Company entered into a 
contract with Judge George E. Davis to transfer tbe property to him. This 
was only as a measure of convenience, however, pending the organlzation 
and incorporation of the Vale-Oregon Company, and the conveyance was flnally 
made, through Davis, to this company. The couveyances were consummated 
about February, 1912. 
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Negotiations were begun with Maney Bros. & Co. for construeting the irriga- 
tion System bef ore tlie, final transfers were made of the property to the Vale- 
Oregon Company, and It was Insisted on their part that a certain ainount 
of money should be deposited before they would move or undertake the con- 
struction. The contract was consummated about the middle of May, 1912, but 
Maney Bros. & Co. did not begin the work of construction under their con- 
tract until about October 20, 1912. 

The Vale-Oregon Company was not only organlzed for taking over the prop- 
erty, but with a view also of bonding it for raising funds with which to 
carry on the work of construction. Accordingly, on January 1, 1912, the Vale- 
Oregon Company executed Its deed of trust covering the property, to secure 
to plaintiff the payment of a sum not to exceed S2,000,OfK). The deed was, 
however, not flled for record nor recorded until July 9, 1912. 

Théodore A. Bell and A. E. Shaw, both of San Francisco, Cal., for 
plaintiff. 

Davis & Kester, of Vale, Or., and Bauer, Greene & McCurtain, of 
Portland, Or., for défendants Maney Bros. & Co. 

H. C. Eastham, of Vale, Or., for défendant High. 

W. H. Brooke and P. J. Gallagher, both of Ontario, Or., for trustée 
in bankruptcy. 

WOLVERTON, District Judge (after stating the facts as above). 
The crucial controversy attending this case is whether the liens of 
the mechanic's lien claimants are paramount to that of plaintifï's 
mortgage, and this dépends upon whether it may be considered that 
the work of construction was entered upon prîor to the time of the 
recording of pliaintiff's mortgage. 

[ 1 ] The lien of a mechanic or contractor, under the statute, is pre- 
ferred to the lien of a mortgage or other incumbrance which may 
hâve attached to the land subséquent to the time when the building 
or improvement was commenced, or the materials were commenced to 
be furnished and placed upon and adjacent to the land, and so of a 
mortgage or other incumbrance which was unrecorded at the time 
such building, structure, or other improvement was commenced, etc. 
Section 7418, Lord's Oregon Laws. It can scarcely be questioned 
that, under a statute like this, the lien of the mechanic or contractor 
has relation back to the commencement of the building, structure, or 
other improvement, and this whether the particular contract or ar- 
rangement under which the work was donc was entered upon, or the 
work was so donc, subséquent to the time of the attachment of the 
mortgage or other incumbrance or not. Henry v. Hand, 36 Or. 492, 
59 Pac. 330; Taylor v. Burlington, C. R. & M. Ry. Co., 23 Fed. Cas. 
737, No. 13,783; Davis v. Bilsland, 18 Wall. 659, 21 L. Ed. 969; 
Brooks V. Railway Co., 101 U. S. 443, 25 L. Ed. 1057; Neilson v. 
lowa, etc., R. Co., 44 lowa, 71; Flint & Walling Manuf'g Co. v. 
Douglass Sugar Co., 54 Kan. 455, 38 Pac. 566. The question of 
greatest difficulty is in determining whether the work that was actually 
donc on the dams and réservoirs and upon the ditch or canal, prior 
to the time when the Bully Company transferred the property to the 
Vale-Oregon Company, is to be considered under the conditions at- 
tending the controversy. 
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[2] The mechânic or contracter is given a lien for labor perform- 
ed, material fumished, etc., for the construction of any ditch, flume, 
tunnel, or aqûeduct, or any structure or superstructure. Section 
7416, L. O. L. The Législature, in adopting this statute, probably 
did not hâve in view an irrigating System, which comprises in many 
instances réservoirs, dams, flumes, tunnels, and aqueducts,. headgates, 
laterals, and ail things incident thereto, or it would hâve made suit- 
able provision to cover such a System. What it did do was to give 
a lien upon the spécifie structures therein enumerated. Any one 
performing work upon any one of the structures specified in the stat- 
ute is entitled to a lien thereon ; but tliat would not entitle him to a 
lien upon another of such structures, unless he did work on it also, and 
likewise claimed his lien thereon. The only way in which he could be 
entitled to a lien upon a whole System, which includes ditches, flumes, 
tunnels, aqueducts, and other structures, such as réservoirs, dams, 
and the like, wouid be to tie them ail together under a contract for 
constructing the System. Bearing out thèse propositions, it has been 
decided in the state court (by which this court is bound, because this 
is a construction of a state statute) that the liens given are spécifie, 
and extend to the particular building, structure, or édifice upon which 
the labor was performed or in which the materials were used. Dalles 
Lumber, & Mfg. Co. v. Wasco Woolen Mfg. Co., 3 Or. 527; Ke- 
zartee v. Marks & Co., 15 Or. 529, 16 Pac. 407. It has been further 
held, however, that : 

"A single lien upon separaJe buildings is allowed wlieii tliey are erected for 
any common purpose or eoniipcted use, as in the ease of barns, stables, and 
other outhouses used in connection therewith, and within the curtilage of a 
dwelling, or where the buildings bave been erected for some gênerai and 
connected use." East suie Mill Co. v. Wilcox, 69 Or. 206, 138 Pac. 843. 

Be3'ond this, also, it is permissible to file a single lien upon several 
structures or buildings situated in proximity to one another, belong- 
ing to the same person, where the construction was done under a single 
contract for a stipulated sum. Willamette Mills Co. v. Shea, 24 Or. 
40, 32 Pac. 759. Without the tying together of the several structures 
under one contract for their construction, it is clear that they could 
not be covered by a single lien. 

[3] The most that can be claimed for the work done by the Bully 
Company is that the company had stripped ofif the rock from the 
mountain side at the Lamberson dam site preparatory to making a 
toe wall for the dam, had cleared off the sagebrush and rubbish for 
quite a distance along the survey preparatory to excavating for the 
canal, and had made extensive excavations on the line of the survey. 
In view of the Statute, this would indicate that the Bully Company 
had performed work on a strvicture, namely, the Lamberson dam site, 
and on a ditch or canal, and the persons doing the work were en- 
titled to liens upon the spécifie structure or canal upon which the 
work WaS done, but not upon both, unless the work was done under 
a contract for the building in whole or in part of both. 

The lien, when filed, would hâve relation back to the commence 
ment of the work on the particular structure, canal, or af]ueduct, aud 
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not upon ail of them, upon which work had been done, unless they 
were tied together by a contract for construction of the whole, simply 
because the statute does not give a lien upon a project or System, but, 
I repeat, upon particular structures that may enter into or go to make 
up the project or irrigation System. Elsewhere the statute gives a 
lien upon railroads. Without that, a contractor or workman could 
procure a lien upon station houses, warehouses, and tracks, conform- 
ing to the particular structure upon which the work was done, but 
not upon the railroad as a project or System. This is a fair illustration 
of the principle which manifestly applies hère. The défendants Maney 
Bros. & Co. claim a lien upon the entire project, but they do this 
by specifying the particular structui-es that go to constitute the Proj- 
ect ; and this they may do, as they hâve a contract with the Vale- 
Oregon Company to construct the entire System, and the separate 
and spécifie structures are tied together by contractual relations. But 
they are not entitled to avail themselves of the work previously done 
under the auspices of the Bully Company upon a particular structure, 
canal, or aqueduct of the System for carrying their lien upon the entire 
project back to the commencement of such work. I concur, therefore, 
with the conclusion reached by the learncd judge of the circuit court 
of the State in another proceeding in tuât court. Ecjuitably, Maney 
Bros. & Co. were deiiendent entirely ui)on the bonding of the property 
for their pay in forwarding the work of construction. They refused 
to proceed with the work until money was provided for them, and it 
was in view of the Vale-Oregon Company procuring the mortgage 
for providing funds for meeting the obligations of that Company 
that they entered into the contract for construction and undertook the 
work, and it may well be questioned whether they ought now to be 
allowed to claim a lien superior to the mortgage of plaintiff. 

It follows that the plaintiff's mortgage is superior and parainount 
in time and right to Maney Bros. & Co.'s lien, and likewise to the 
lien of the défendant High, and the cause will be referred to the 
master, to détermine the amount of the mortgage and of the liens of 
défendants. 



NEDERLANDSCH AMERIKAANS'^FR STOOMVAART MAATSCH.APPIJ v. 
STBVEDORES' & I.ONGSHOREMEN'S BENEV. S0€. et al. 

(District Court, E. D. Louislana, New (')r!eans Division. Aprll 6, 1920,) 

No. 10156. 

1. Contracts <S=1.53 — Given reasoiiable construction, and so as to uphold 

val'dity, if possible. 

Thotiph a contract bptwcîcu labor unions and a number of employers 
regulatinfî wascs and terms of omployment was inartificially drawn, and 
imposed no ol)ligation on tbe unions to furnisli lalior, it must be given a 
reasonable construction, and sucli as to maintain its validity, if possible. 

2. Trade unions "S^S — Under contract with employers' union liable for mem- 

bers' refusai to work. 

A contract between labor unions and a number of employers regulating 
wages and ternis of eniploynient, and absolutely binding tlie employers to 

^X=jFor other cases seu same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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employ none but membera of the unions, if such members were avail- 
able, Imposed the reclprocal obligation on members of the unions to work 
accordlng to the contract in good faith ; and the unions were responslble 
for the action of a considérable number of their members in refusing to 
unload a ship for one of the parties, unless paid more than the contract 
rate of wages. 

3. Trade unions «S^P — In action for breach of contract, testimony of union 

foreman held conclusive. 

In an action against labor unions for breach of a contract regulatlng 
wages and terms of employment, the testimony of the employer's fore- 
man, a member of the union, that nonunlon men would not work when 
union men were on striko, held conclusive under the circumstances. 

4. Damages <S=>62(4) — Damages vvhich miglit hâve been avoided not recover- 

able. 

Though a ship, which members of a union refused to unload unless 
pald more than the wages provided in a contract with the union, waa 
thereby delayed, and demurrage accrued, the recovery for the breach of 
contract should be conflned to what It would hâve cost for additional 
wages to unload the ship at the rate demanded, as the damages mlght 
hâve been avoided by paying the wages demanded. 

In Admiralty. Libel by the Nederlandsch Amerikaansche Stoom- 
vaart Maatschappij against the Stevedores' & Longshoremen's Benev- 
olent Society and another. Decree for the libelant. 

Terriberry, Rice & Young, of New Orléans, La., for libelant. 
McCloskey & Benedict, of New Orléans, La., for respondents. 

POSTER, District Judge. Libels in personam were filed by the 
Nederlandsch Amerikaansche Stoomvaart Maatschappij, better 
known as the Holland-American Line, against the Stevedores' & Long- 
shoremen's Benevolent Society and the Longshoremen's Protective 
Union Benevolent Association, to recover damages for an alleged 
breach of contract. Exceptions to the jurisdiction of the court to en- 
tertain the suits in admiralty were overruled. The causes were then 
Consolidated by consent for trial on the merits, and the évidence was 
heard in open court. The facts will appear in the course of the 
opinion. 

The respondents are incorporated under the laws of Louisiana, for 
the purpose, among others, of regulating the time and fixing the price 
of labor of their members for working on the levées of New Orléans. 
One association is composed entirely of white men, and the other 
entirely of colored men. The respondents entered into a contract 
with ail of the ship agents and employing stevedores at the port of 
New Orléans, for a period of three years, beginning September 16, 
1917, fixing the hours of labor and the price per hour, with provisions 
for extra pay for certain cargoes, time and a half and double time 
for night and Sunday work, respectively, and adopting many rules and 
régulations regarding working conditions, with the provision that work 
should be divided equally between the two associations. 

On November 22, 1919, the national adjustment commission award- 
ed increases of wages and réduction of hours of day work, to wit, 80 
cents per hour regular time, $1.20 per hour overtime, and $2 per 
hour Sunday work, and limiting regular hours to four on Saturday 

^s»For otber cases née same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



NEDEELANDSCH AMER. S. M. V. STEVEDOEES' & L. B. SOC. 399 

(2G5 F.) 

and Sunday and eight hours on other days. The award also provided 
certain difïerentials, generally 10 cents additional par hour for han- 
dling certain kinds of cargo, which do not affect this case. It fur- 
tlier provided that the contract between the New Orléans ship agents 
and stevedores and the respondents should remain in full force and 
effect, except as modified by the award. This award was ratified by 
gênerai meetings of the respondents. 

By the terms of the contract the stevedores are required to hire 
members of the respondent unions as foremen, and the ship agents 
and stevedores agrée to employ only members of the unions, if they 
are available. There are not enough members of the unions to do ail 
the work on the docks, so nonunion laborers are usually employed in 
addition. The members of the unions pay 5 per cent, of their daily 
earnings to the union in lieu of dues. For some unexplained reason 
the unions also collect 5 per cent, from the nonunion men, though they 
Teceive no benefits. Employment is conducted as f oUows : The f ore- 
man, who is a member of the union, hires the men. If sufficient union 
men are not présent, he supplies the deficiency with nonunion men; 
but as soon as a union man appears and demands a job he discharges 
a nonunion man instantly, though he may hâve made but part of an 
hour, and employs the union man in his place. 

On December 17, 1919, the stcamship Amsteldijk, owned by libel- 
ant, arrived at New Orléans, partly loaded with kainit in bulk and 
consigned to the Texas Transport & Terminal Company. Libelant 
is not named as a party to the contract, but the Texas Transport & 
Terminal Company is, and was then and now, agent for libelant at 
New Orléans. About 17 men, nearly ail members of the respondents, 
were employed in unloading the kainit from the vessel, and worked 
until the usual time of quitting on Saturday, December 20, at the 
contract rate of 80 cents per hour. On Monday the same men refused 
to continue unloading the kainit unless paid 90 cents per hour. Kainit 
is not included in the difïerentials, and the rate is 80 cents per hour for 
unloading it. The ship declined to pay 90 cents per hour, and the 
Texas Transport & Terminal Company notified the présidents of the 
unions to furnish men at the contract rate. The présidents of the 
unions made some effort to induce the men to résume work, but with- 
out avail, and then notified libelant's agent it might employ nonunion 
men. The ship was delayed in unloading some seven days, by which 
time gênerai meetings of the unions were held and resolutions adopted 
ordering the men to résume work, which they then did, and about 45 
men were employed day and night unloading the kainit. Libelant is 
suing for demurrage for the seven days' delay. 

It is contended on behalf of respondents that the contract is uni- 
latéral and void for want of mutuality; that libelant was under no 
obligation to send its ships to New Orléans and furnish work for 
respondents' members; that respondents are not bound to furnish 
labor at ail ; that the action of certain members in quitting was their 
action as individuals, and the unions cannot be bound in any event 
by them, as the officers of the union did not order or approve of their 
quitting; that nonunion labor could hâve been hired to do the work, 
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and libelant's agent was so notified; and that libelant has failed to 
minimize its damages. 

[1, 2] The contract is inartificially drawn and in terms imposes no 
obligation on respondents to furnish labor. It must be given a rea- 
sonable construction, however, and so as to maintain its validity, if 
possible. The contract absolutely binds ail of the ship agents and 
employing stevedores of the port of New Orléans to employ none but 
members of the respondent unions, if they are available. By it the re- 
spondents establish the principle oî collective bargaining, obtain the 
closed shop, 44-hour week, extra rates of pay for overtime, and their 
own working conditions, ail that union labor, so far, has ever contend- 
ed for. I think the contract is valid, and imposes the reciprocal obli- 
gation on respondents to work according to the contract in good faith. 
There is no doubt the action of the men was arbitrary and amounted 
to a breach of the contract. 

[3] It is shown that the officers of the unions hâve no control what- 
ever over the members. There is no provision in the by-laws by which 
they may be suspended, or expelled, or disciplined in any way, for re- 
fusing to abide by the contract. The contract and the award of the 
national adjustment commission were not accepted and did not become 
binding on the unions until ratified by gênerai meetings of ail the 
members. It is shown that some of the men who quit work did not 
seek employment elsewhere, but remained in the vicinity of the vessel. 
The foreman, a member of the union, did not seek to employ nonunion 
men. He testified nonunion men will not work when union men are 
on strike. The action of the union men in this case had ail the élé- 
ments of a strike. Considering the control exercised over the non- 
union men, the fact that the foreman was a member of the union, 
whom the stevedore was forced to employ, and that union men were 
available, though unwilling to work, I think the testimony of the fore- 
man is conclusive, though there is some testimony of a gênerai char- 
acter that nonunion men might hâve been secured. Under thèse con- 
ditions the respondents are responsible for the action of a considérable 
number of their members, as hère shown. 

[4] This brings up the question of damages. Undoubtedly the ship 
was delayed and demurrage accrued ; but this might hâve been avoid- 
ed by paying the extra wages demanded. The recovery should be 
confined to v^'hat it would hâve cost for additional wages to imload 
the ship at the rate demanded. As the évidence is not certain on that 
point, the case will be referred to a commissioner to ascertain the dam- 
ages. Libelant to hâve a decree for that amount, with interest at 5 
per cent, from date of decree until paid. Respondents to pay ail 
costs, to be divided between them equally. 
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In re W. P. WILLIAMS OÏL CORPORATION. 

(District Coiirt, W. D. Koiitiicky. April 24, 1020.) 

1. Bankniptcy <S='34G — Court may détermine accuracy or justice of tax due 
linited States. 

l'.ankruptcy Aet, S (Ha (Comp. St. § IKîl.S), pi-ovidiiiR tliat, if aiiy question 
arises as to tlie amoiuit or Icsality of a tax. It sliall be lieard and do- 
tcriiiiticd by tbe cmirt, applics to taxes due the T'iiitcd States, and tlie 
trustée may re.sist snch a tax, niid bave tlie accuracy or justice of the 
daim tberefor deterndiied by tbe banl^ruptcy court, iustead of payiug the 
tax and tiliiig elaim for refund 
3. Banltruptey ©='346 — Statute cannot be abrogated by administrative régu- 
lations. 

Régulations made by tlie (^oniniissiouer of Intonial Revenue witli the 
approval of the Sécréta ry of tbe ïreasury, pursuant to Revenue Act Peb. 
24, li)19, § l.SKia (Comp. St. Ann. Supp. 1!)19, § ri944), cannot nullify 
Kankruptcy Act, § ti4a (Comp. St. § l)(ilS), autliorizing the bankruptcy 
court to détermine questions as to the amount or legality of any tax du« 
ai)d owing by the bankrupt. 

In Bankruptcy. In the matter of the W. P. Williams Oil Corpora- 
tion, bankrupt. On pétition for review of ruling of référée. Ruling 
reversed, with directions. 

D. A. Sachs, Jr., of Louisville, Ky., for trustée. 

W. V. Gregory, U. S. Dist. Atty., of Louisville, Ky., for collecter. 

WALTER EVANS, District Judge. The adjudication in this case 
ivas made on December 19, 1919. On January 14, 1920, Elwood Ham- 
ilton, collector of internai revenue, filed proof of the claim of the 
United States for income taxes alleged to be due from the bankrupt. 
This proof was in regular form, and the claim was thereupon allowed. 
On January 20, 1920, the trustée in bankruptcy filed a pétition praying 
for a re-examination of the claim thus presented b}^ the United States. 
On February 4, 1920, the collector of internai revenue moved to dis- 
miss the trustee's pétition for re-examination. On March 19, 1920, 
the référée sustained that motion, and this pétition, asking a review 
of that order, was thereupon filed in due course. 

[1] It can hardly be denied that the proceedings up to this point 
were in exact conformity to the usual practice in bankruptcy cases, 
but it is insisted now on behalf of the United States that the only way 
to raise a question, even in the bankru]jtcy court, respecting the va- 
lidity of the taxes claimed by the United States, is for the trustée to 
pay the taxes and file a claim for the refunding thereof. Many au- 
thorities hâve been cited which establish the gênerai rule that, in cases 
other than tbose in bankruptcy, it is necessary under the law to pay the 
taxes and then pétition the Commissioner for a refunding thereof, be- 
fore an action can be brought for their recovery. Undoubtedly this 
is the gênerai rule, where there is no bankruptcy proceeding; but the 
question hère is whether, when there is a bankruptcy proceeding, other 
rules must not be applied and other statutes observed and enforced? 

Although the proof of debt against the bankrupt was filed in thft 

®=>For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Inaexes 
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proper way by the proper officer for the United States, it is now in- 
sisted on its behalf that the défensive movement made by the trustée is 
not within the jurisdiction of the court. In other words, it is insisted, 
somevvhat illogically, it may be, that while the United States may 
corne in and prove its claim in bankruptcy, and hâve it allowed, the 
bankruptcy court is without any jurisdiction to question the accuracy 
or the justice of the claim thus presented against the bankrupt's es- 
tate. 

It should not escape attention that no part of the taxes has been paid, 
and, of course, therefore, the trustée in bankruptcy has made no 
effort to sue the collector. The trustée only resists a claim proved in 
behalf of the government, to be paid, if found proper, out of the 
bankrupt's assets in due course. The contention that, while the United 
States might sue to recover any taxes due (as in effect it did when it 
proved its claim), the person whose assets are sought to be subjected 
to the taxes cannot make any défense until he has paid them, and 
sought to hâve a refunding in the way suggested by an application to 
the Commissioner of Internai Revenue, is wholly unmaintainable in a 
bankruptcy proceeding. 

It was the intention of the Bankruptcy Act (Comp. St. §§ 9585- 
9656) that estâtes should be promptly wound up. To require the sort 
of procédure suggested hère would make it impossible to say when 
there could be a winding up of a bankruptcy proceeding and a distri- 
bution of the assets. The trustée, in paying out the bankrupt's estate, 
must always act under the oi'der of the référée or the court, and with- 
out such order could not pay the taxes now involved out of the bank- 
rupt's assets. The contention on behalf of the government would 
require, first, an order of that character; second, a payment in full 
of the taxes claimed out of those assets; third, an application to the 
Commissioner of Internai Revenue under section 1316a of the Rev- 
enue Act (Comp. St. Ann. Supp. 1919, § 5944), approved February 
24, 1919, for the refunding of the amount so paid ; fourth, a delay 
almost certainly of six months for the Commissioner to act on the 
application; and, fifth, a suit at law for the recovery of the amount, 
if the refunding is refused — ail while the bankruptcy proceeding stood 
practically still. 

In this case, if the United States has any priority, it can easily be 
ascertained in this proceeding, and it was never intended, in a case 
like this, that there should be any such delay as that indicated. This 
is demonstrated by the express provision of section 64a of the Bank- 
ruptcy Act (Comp. St. § 9648), which reads as f ollows : 

"The court sliall order the trustée to pay ail taxes legally due and owlng 
by the bankrupt to the United States, state, eounty, district, or municipality 
in advaiice of tlie payment of dlvidends to creditors, and upon filing the re- 
ceipts of the proper public officers for such payuïent lie shall be credited 
with tlie amount tliereof, and in case any question arises as to the amount 
or legiallty of any such tax the same shall be heard and determined by the 
court." 

As is obvions, this statute embraces taxes due the United States, as 
vvell as those due states and municipalities, and it is expressly provided 
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that ail questions raised upon such daims shall be determined in the 
bankruptcy court. This situation would seem to leave no doubt about 
what course should be pursued at this stage. As we hâve said, many 
authorities were cited ; but they seem to us to hâve no bearing on the 
real questions involved hère, with one exception, namely, the case of 
In re Fisher (D. C.) 229 Fed. 316, cited for the trustée. 

[2 I Insistence is made in behalf of the United States that certain 
régulations made by the Commissioner of Internai Revenue, with the 
approval of the Secretary of the Treasury, should nullify the provi- 
sions of section 64a of the Bankruptcy Act. It is altogether true that 
the Revenue Act does, and properly does, authorize generally the 
making of régulations by the Commissioner; but the Commissioner 
is not given authority by a régulation to nullify or in any way to in- 
terfère with statutory provisions respecting other matters, such as 
section 64a. Any construction that would give the Commissioner's 
régulations any broader significance or force than is authorized by the 
Revenue Act would be inadmissible. 

It seems to the court to be entirely obvious that it was the purpose 
of section 64a to hâve such matters as are therein referred to settled 
promptly in the bankruptcy proceeding itself. Hère the claim of the 
United States was filed voluntarily and properly. Its appearance was 
thereby entered in the bankruptcy case. Its claim was allowed, but 
the trustée, as he had a perfect right to do, has asked for its re-exami- 
nation, so that the justness of the claim of the United States may 
be examined into under the provisions of the section. The référée 
concluded that the bankruptcy court had no jurisdiction to do this. 
We think this conclusion of the référée was erroneous, and the order 
sought to be reviewed will therefore be reversed, with directions to 
re-examine the claim on behalf of the United States, and ascertain 
the correct amount due thereon. 

Of course it is obvious that this opinion in no way passes upon 
any question of law or of fact that may be raised in the further pro- 
ceedings in this court, either before the référée or hère. Ail we décide 
is that under section 64a the court has the power, and it is its duty, 
to examine into any question which may arise as to the amount or 
the legality of the taxation claimed — that being precisely what section 
64a authorizes the bankruptcy court to do. 

A decree accordingly will be entered. 
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UNITED STATES v. AMERICAN WOOLEN CO. et aL 

(District Court, S. D. New Xork. June 10, 1920.) 

L War ©=4 — "Necessaries" for which charge is lîmîted included on!y those 
specjfled. 

In section 4 of the Lever Act (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, i SllSî^ff), making it uhlawful to make an unjust charge in deal- 
ing in necessaries, "necessaries" includes only articles specified in section 
1 of tlie act (section 3115V&e), whlch originally referred to food, fuel, etc., 
thereafter called "necessaries" In the act, and which was amended by 
Act Oct. 22, 1919, to inchide wearing apparel. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Necessaries.} 

2. War <^^4 — Ejusdem generis rule does not add to necessaries specîfled by 

Lever Act. 

The rule of ejusdem generls cannot make "necessaries," as used in 
Epctions 1 and 4 of the Lever Act (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, U 3115%e, 3115i^ff), inclnde articles of the same nature as tbose 
specified, since those sections contain no gênerai words in addition to the 
spécifie ones. 

3. War <S='4 — Woolen clolli îs not "v/earing apparel," viithin Lever Act; 

"necessaries." 

Woolen cloth Is not "wearing apparel," withln Lever Act, f 1 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 3115^86), as amended by Act Oct. 
22, 1919, and Is therefore not a necessary, withln section 4 of the act 
(section .^llS^ff), punishlng unreasonable charges for necessaries. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Wearing Apparel.] 

The American Woolen Company and others were indicted for vio- 
lation of the Lever Act. On motion to quash the indictraent. Motion 
sustained. 

A. Mitchell Palmer, Atty. Gen., and Frederick W. Bisgood and Her- 
bert C. Smyth, Sp. Asst. Attys. Gen., for the United States. 

Sherman L. Whipple, of Boston, Mass., for défendant Wood. 

Wheaton Kittredge, of Boston, Mass., for défendant American 
Woolen Co. 

Hays, Hershfield & Wolf, of New York City (Charles E. Pîughes, of 
New York City, of counsel), for défendant American Woolen Co. of 
New York. 

MACK, Circuit Judge. The substaritial question in thîs case is 
whethcr the pièce of cloth is a necessary, within section 4 of the Lever 
Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § SllSi/gS), or is 
wearing apparel or a necessary, as defined in section 1 of that act 
(section 3115yge), as amended by the Act of October 22, 1919 (41 
Stat. 297). 

Section 1 as originally enacted referred only to — 

"foods, feeds, fuel, including fuel oil and natural gas, and fertilizer and ferti- 
lizer ingrédients, tools, utensils, Implements, maclilnery, and eguipment re- 
quired for the actual production of foods, feeds, and fuel, hereafter in this 
act called 'necessaries.' " 

"S — 'g"' other cases s«e same toplc & KEY-NUHBER in ail Key-Numbered Digeats & Indexe* 
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The amendaient inserted af ter feeds : 

"Weariiig apparel, containers primarily (lesigned or intendcd for containing 
foods, feeds, or fcrtilizers." 

The indictment is based upon that provision of section 4 niaking it 
unlawful — 

"to make any unjiist or niiroasonablc rate or cliarfre, in handling or dwiliiijr in 
or with any necessaries." 

[1] I. Section 4 cannot be read independently of section 1. The 
acts prohibited did not refer to ail necessaries, but clearly referred 
oîily to those necessaries defined as such in section 1. Wearing ap- 
arel is a necessary. If section 4 had forbidden unreasonable rates 
is to any necessaries, wearing apparel, clearly a necessary in the gên- 
erai sensé of the word, wonld hâve been embraced therein, even before 
the amendment of 1919: the amendment would therefore hâve been 
unnecessary. Congress did not so consider it, and therefore by the 
amendment of 1919 exprcssly included it in the class of necessaries 
that were to become subject to the ]irohibitions of the act. 

Either the word "necessaries," as used in section 4, is free from 
any limitation by reason of the définition in section 1, in which case, 
even before the amendment of 1919, it would bave included wearing 
apparel, or it is to be limited to those articles expressly stated in sec- 
tion 1 as "hereaftcr in this act called necessaries." It is practically 
conceded, and, if it were not conceded, it must be held, especially in 
view of the amendment, that "any necessaries," as used in section 4, 
does not include ail necessaries. What, then, is the limitation? Evi- 
dently it is to such articles as are stated in section 1 to be called "nec- 
essaries" in the later sections. If section 1 had merely mentioned 
spécifie articles, without also stating that they were thereafter called 
"necessaries," such a limitation in section 4 would be more accurate- 
ly expressed by the phrase "any sitch necessaries." But, in view of 
the statutory définition of necessaries, the phrase "any necessaries," 
used in section 4 to dénote the articles specified in section 1, is not only 
proper, but more apt than the phrase "any such necessaries." 

[2] The government contends, howcver, that undcr the ejusdem 
generis rule necessaries, as used in sections 1 and 4, included, not only 
those specifically defined as such, but others of the same nature. 
Référence is made to section 10 (section 3115'/sii\ providing for the 
réquisition of "foods, feeds, fuels and oihcr supplies necessary to the 
support of the army or the maintenance of the navy or any other 
proper use connected with the common défense." Regardless of the 
ejusdem generis rule, the ordinary and reasonahle interprétation of 
"other supplies" is any supplies of any kind necessary for the pur- 
poses designated. It would therefore include both wearing apparel 
and its ingrédients. The word "necessaries," subsequently used in 
section 10, of course, refers to any and ail articles which the Président 
is empowered by this very section to réquisition for the purposes 
stated. 

But the language of neither section 1 nor section 4 aiïords any scope 
for the application of this rule of construction. Only certain spécifie 
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articles are mentioned in section 1. Only such articles are stated to be 
thereafter in the act called "necessaries." If, then, the phrase "any 
necessaries," in section 4, means any such articles as are so desig- 
nated in section 1, it follows, in the absence of any more gênerai 
phrase, such as "other supplies," or "other articles," in section 1, that 
section 4, too, is limited in its scope to the articles thus specifically 
designated in section 1. 

[3] IL We come then, to the meaning of the term "wearing ap- 
parel." Concededly bolts of cloth are not, in and of themselves, 
wearing apparel. It is contended, however, that, interpreted in the 
light of reason, "wearing apparel" must be held to include the ma- 
terial used to make up a garment ; in other words, that the législative 
intent to secure reasonable prices in the distribution of wearing ap- 
parel cannot possibly, or perhaps reasonably, be carried out, unless 
the limitations imposed upon the distribution of the made-up garments 
are extended to the materials out of which they are made. 

While Congress had as much power to regulate the distribution by 
the producer or manufacturer of the wool, cotton, or silk, the dye- 
stuffs, the cloth, the buttons, the thread, or any other ingrédients, as 
of the fînished or partly finished garment, properly designated as 
"wearing apparel," and while such régulation would doubtless secure 
a more effectuai control of the distribution by the garment manu- 
facturer or the retailer of the finished product, I can find in the act 
no intent thus to control the distribution of ail, or indeed any, of the 
ingrédients that enter into wearing apparel. Apt words to indicate 
such an intent were readily available. Indeed, in section 1 Congress 
expressly included "fertilizer ingrédients," and did not limit the con- 
trol to "fertilizers." When, therefore, Congress used an expression 
having a clear and defînite meaning, I am unable to find any ground 
thus to broaden the ordinary and trade signification of the word, or 
by implication to bring other articles within the statutory prohibitions. 

III. It is unnecessary to consider the other objections to the in- 
dictment. 

The motion to quash must be sustained. 



ROYAL BAKING POWDER CO. v. DONOHUE et al., State Board of Healtb 

of Montana. 

(District Court, D. Montana. May 12, 1920.) 

No. 153. 

1. Commerce <&=8(10) — Fédéral Pure Food Act does not prevent similar acts 

by state. 

The fédéral Food and Drug Act (Comp. St. §§ 8717-8728) does not pre- 
vent a similar act by the state in respect to intrastate transactions. 

2. Food ®==2 — Décision of board of health on facts, supported by évidence, is 

final. 

Décision of state board of health under a valid pure food act on ques- 
tions of fact, if supported by substantial évidence, Is final everywhere. 

SssFor otlier cases see same topic & KEY-NUMBSIl in ail Key-Numbered Digests & Indexes 
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3. Food <S=15 — Evidence held to sustain flnding of misbranding. 

Where a bakiiig powder company had chaiiged a cream of tartar powder 
to a less valuable phosphate acid powder, and changed the brand only by 
piittiug the Word '•croam" in (iuotatiou marks, and niaklug other slight 
substitutions, which would not attract attention wltliout careful inspec- 
tion, a décision by a state board of health tliat the article was mlsbranded, 
wlthln a State act prohlbitlng labels misleading in any particular, was 
supported by évidence, 

4. Food i©=15 — lîrands to cntrap careless and ignorant not pennitted. 

The seller of goods is not permitted to use brands whlch entrap the 
ordinary careless and Ignorant. 

5. Food ©==15 — "Cream" in baking powder label not meaningless. 

The Word '■cream'' in a label of baking powder, is not arbitrary, mean- 
ingless, or distinetive. 

6. Food <S=>15 — lutent in misbranding is Immaterial. 

Where there is évidence to support a finding that the brand on baking 
powder was misleading, the inteut or belief of the seller is immaterial. 

In Equity. Suit for injunction by the Royal Baking Powder Com- 
pany against D. J. Donohue and others, as the State Board of HeaUh 
of Montana. Decree rendered for défendants. 

Kremer, Sanders & Kremer, of Butte, Mont., for plaintiff. 
S. C. Ford and W. D. Rankin, hoth of Helena, Mont., and C. W. 
Varnum, of Denver, Colo., for défendants. 

BOURQUIN, District Judge. This is a suit to restrain officers of 
this State from enforcement of the food and drug laws of the state 
(L,aws 1911, c. 130); the allégations, virtually admitted, being that 
said officers intend to prevent sale of complainant's "Dr. Price's Cream 
Baking Powder," so labeled, upon the ground that the said label is 
misbranding within said laws. From the évidence it appears that for 
nearly 60 years Dr. Price and varions successors, including com- 
plainant, the présent one, had manuf actured and sold a baking powder 
in which the acid ingrédient was cream of tartar, and also in later 
years in part tartaric acid. Upon the cans was a label, "Dr. Price's 
Cream Baking Powder, Perfectly Made;" below the word "Cream" 
appearing a cornucopia of grapes, and the back of the label bearing 
recipes and a statement of ingrédients. 

In advertising and otherwise the superiority of baking powder con- 
taining tartars from grapes as the acid ingrédient over those contain- 
ing phosphate or alum as the acid ingrédient was diligently impressed 
upon the public. In 1919 complainant ahandoned the use of tartars 
in this brand, but not in others it owns, substituting phosphate. There- 
upon it reduced the price nearly 50 per cent., and also advertised the 
fact of price réduction, relying therein on the repute of name and 
years insuring quality and dependability, but saying nothing in réf- 
érence to the aforesaid substitution, save in letters and advertising 
addressed to the trade, until about two weeks before the bill herein 
was filed, and subséquent to the beginning of the acts of défendants 
herein complained of. 

Complainant made changes in ils label as follows: The word 
"Cream" is now inclosed in quotation marks ; directly beneath it is 

ig=3For other cases see same topic à. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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inserted the trade-mark notice, which is at the bottom of the old label ; 
the contents of the cornucopia are changed to flowers, said to be 
golden rod; "A Pure Phosphate Powder" is substituted for "Per- 
fectly Made"; and on the back of the label the statement of in- 
grédients is properly changed. In ail else — size, gênerai design, and 
coloring — the labels are alike. F>om a distance sufificient to obscure 
smaller letters, no différence vvould be apjjarent. 

In view thereof, défendants, the state board of health and director 
created by the state law aforesaid to administer the lavv, determined 
the label as changed constituted misbranding within said law, and 
accordingly propose to act thereon, to prevent and punish its use, as 
the law provides. 

[1] Without extensively reviewing the évidence, or the very elabo- 
rate briefs and arguments, which range unduly wide, it is believed the 
défendants, in administration of the state law, are so far proceeding 
legally that they are not subject to injunction herein. The fédéral 
Food and Drug Act (Comp. St. §§ 8717-8728) does not prohibit a like 
act by the state in respect to intrastate transactions. Weigle v. Cur- 
tice Co., 248 U. S. 285, 39 Sup. Ct. 124, 63 L. Ed. 242 ; Corn Prod- 
ucts V. Eddy, 249 U. S. 427, 39 Sup. Ct. 325, 63 L. Ed. 689. 

[2] The state law valid, and défendants by it charged with the 
duty of administering it, they constitute a spécial tribunal, whose 
décisions upon questions of fact are final everywhere, if supported 
by substantial évidence — a well-settled principle applicable hère. See 
Houston V. Packing Co., 249 U. S. 484, 39 Sup. Ct. 332, 63 L. Ed. 
717; Brougham v. Mfg. Co., 249 U. S. 499, 39 Sup. Ct. 363, 63 E. 
Ed. 725. Whether there is such évidence is the only issue hère — is 
the entire case. The trade-mark feature of the label is immate- 
rial. See Brougham v. Mfg. Co., supra. 

[3] The state law is in terms like unto the fédéral and other state 
laws. It prohibits and penalizes misbranding; that is, labels bearing 
"any statement, design or device regarding such article, or the in- 
grédients or substances contained therein, which shall be false or mis- 
leading in any particular," or, if labeled, "so as to deceive or mis- 
lead the purchaser." It lays no command on the purchaser to scrup- 
ulously or at ail read labels. Not alone in words must the label be 
not misleading, but it must be not "misleading in any particular" in 
any part. Keeping in mind the purposes of this and like lavk's (to 
secure purity and to advise purchasers what they are buying), the 
court cannot say that there is not substantial évidence to support de- 
fendants' détermination that complainant's label is misleading, and 
will deceive or mislead purchasers within the intent of the law. Rath- 
er, there is such évidence. 

[4] Purchasers hâve Icarned to rely upon complainant's label as 
signifying a cream of tartar haking powder. They are habited to its 
gênerai appearance, and accept it without consciously or at ail read- 
ing the larger letters, to say nothing of the smaller. The changes made 
by complainant may well escape the observation of a large part of the 
habituai purchasers and the understanding of the larger i)art. Only 
to the more curions, careful, and learned would thèse changes im- 
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part information that the powder is no longer the approved tartars 
derived from grapes, but is now the discredited phosphates derived 
t'rom bones or stones. Vendors are not permitted to entrap the or- 
dinary careless and ignorant. See Hebe Co. v. Shaw, 248 U. S. 303, 
39 Sup. Ct. 125, 63 L. Ed. 255 ; Houston v. Packing Co., 249 U. S. 
487, 39 Sup. Ct. 332, 63 L. Ed. 717. The principle to some extent 
runs through the law of contracts, and is not peculiar hère. 

[5] The word "Cream" is not arbitrary, meaningless, distinctive, 
though in time it might become such, or might be used, if sufficient 
additions or changes deprive it, in the judgment of défendants, of its 
misleading quality now as used. See U. S. v. Barrels, 241 U. S. 289, 
36 Sup. Ct. 573, 60 L. Ed. 995; Brougham Case, supra. Whether 
this label is a misbranding is committed by the law to défendants, and 
in the circumstances their judgment is final and not to be reviewed 
and set aside by any court. 

[6] The intent of complainant is immaterial. Its belief is imma- 
terial. The only material matter is its actual failure to measure up 
to the requirements of the law, in défendants' judgment, in the mat- 
ter of the label. 

Decree for défendants. 



THE BALTIMORE. 

(District Court, I). Massae'husetts. Mareh 1.5, 1020.) 
No. 1.53(i. 

1. Collision ®=>69 — Vessel must aiichor so as not to endanger otliers already 

anchored. 

A vf'ssel auohorlni; in a liarbor must so place aiul .secure herself as not 
to endanger tlie vesscls tliere before her, and the faet that -she fails to do 
so under conditions not extraorrtlnary nor heyond reasonable foresight 
raises a presuniption of fault. 

2. Collision <S==>llVi) — Barge at fault for improperly anchbring. 

Where a collision l'esulted from an anchored barge dragging lier anclior 
during a gale and striking an anchored steanishlp. the barge hcld at 
fault for permitting an unanchorert barge to be attached to her when the 
wind was already blowing half a gale. 

3. Collision «S^ÎICS) — Vessel properly anchored is favored by courts. 

Courts are slow to find that a vessel properly at anchor was négli- 
gent for not shifting position to get out of the way of anotUer vessel, 
whlch has anchored foui or is dragging without excuse. 

4. Collision <ê=>71(3) — Properly anchored steamer held not at fault for col- 

lision with barge dragging anchor. 

A steamer, whlch was properly anchored, hchl not at fault for failure 
to shift her position to avoid a barge, whi(;h was dragging her anchor, 
where the barge's fault was of rather a gross character. 

Libel by Tjebbe Swart against the barge Baltimore for damages re- 
sulting from a collision. Decree for libelant. 

G. Philip Wardner, of Boston, Mass., for libelant. 
Geo. L. Dillaway, of Boston, Mass., for claimant. 

^=»For othcr cases spe same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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MORTON, District Judge. This is a libel to recover damages re- 
ceived by the steamship Eemdijk while at anchor in Président Roads, 
from a collision with the barge Baltimore, which dragged her anchors, 
so that the vessels came into contact. 

The steamer had been lying at anchor for several days in the same 
place. The barge was brought into port by the tug Sanford on Sunday' 
evening, March 4, 1917, in a heavy wind and snow, and was anchored 
half or three-quarters of a mile to the north and windward of the 
steamer. Another barge was in the tow; she put down no anchors, 
but rode to a hawser on the stern of the Baltimore. The tug left them 
and proceeded to the city. Both barges were light and high out of 
water. 

During the night the wind increased, and the Baltimore put down 
both anchors and let out ail her chain; but, burdened by the other- 
barge, she was unable to hold her place and dragged to leeward. 
When morning came she was abreast the steamer, 500 or 600 feet dis- 
tant from her. The wind continued to increase, and during the fore- 
noon reached full gale strength, blowing at times more than 50 miles 
an hour. About 9:30 a. m. the tug came and took away the tail barge. 
No request for assistance was made by the Baltimore at this time, and 
the tug made no effort to change her position. During the day (Mon- 
day) the barge apparently dragged somewhat more towards the steam- 
er, and by evening seems to hâve been within 150 or 200 feet of her. 
The captain of the steamer called to the barge to slack out cable, and 
received the reply that she was unable to do so. At this time the tide 
was on the flood, flowing west. The vessels were tailing across it, 
about south. The tide had more effect on the steamer, which was 
loaded, than on the barge, which was light. The latter undoubtedly 
held a position pretty nearly to leeward of her anchors, regardless of 
the tide, while the steamer swung with it. 

The tide turned ebb about 9:30 p. m., and the steamer swung east. 
This brought the vessels close together, and by 10 o'clock or there- 
about the danger that they might collide was imminent. About mid- 
night they did so. One of the steamer's men stood by with a fender, 
and the first contact did not injure either vessel. The steamer again 
called upon the barge to slack out cable, or to get up her anchor and 
(irift out of danger, and was told that the barge was unable to do 
either. The steamer thereupon got steam on her own windlass and 
pulled ahead on her chains. As she was doing so, the barge struck 
her heavily under the poop and inflicted substantial injuries. The 
steamer then swung to the east of the barge, over her anchor chains, 
and rode in safety with the barge on her port quarter during the rest 
of the night. In the morning a number of the men from the steamer 
went aboard the barge at the request of her captain, and assisted her 
crew, which consisted of only two men, to get up her anchors. She 
thereupon drifted off and reanchored at a safe distance. But before 
this maneuver was completed the barge had again coUided lightly 
with the steamer and inflicted further injuries. On disputed détails 
of what occurred, the testimony for the steamer appears to me more 
reliable than that for the barge. 
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[1, 2] It is the duty of a vessel, anchoring in a harbor among other 
vessels, so to place and secure herself as not to endanger those there 
before her. The fact that she fails to do so, under conditions not 
extraordinary nor beyond reasonable foresight, raises a presumption 
of fault on her part. The Maggie Armstrong, The Blue Bell, 14 L. 
T. Rep. 340 ; The Volcano, 2 W. Rob. 337. During the period hère 
in question, the weather conditions, while severe, were not out of the 
ordinary for that time of year. There was nothing in them to excuse 
dragging. The barge, if properly anchored, would hâve held her po- 
sition. The Baltimore acquiesced in the arrangement whereby the 
other barge was moored to her stern. In moderate weather it might 
hâve been unobjectionable; but at the time when the anchorage was 
made the wind was blowing half a gale, it was snowing, and a heavy 
sea was getting up. It was apparent that the two barges, so anchored, 
were likely to drag, and, being in a frequented anchorage, to endanger 
other vessels, if they did so. Upon ail the évidence I find that the 
Baltimore was improperly anchored, and that this fault caused the 
collision. 

[3] As to the alleged fault on the part of the steamer in not getting 
out of the way : The case appears to be the usual one, in which a ves- 
sel improperly anchored bas dragged and fouled another vessel. Such 
accidents seldom occur suddenly. Generally the privileged vessel 
could, by the exercise of sufficient alertness, foresee the possibility of 
accident in time to avoid collision. As the décisions show, however, 
courts are slow to find that a vessel properly at anchor was négligent 
for not shifting her position to get out of the way of another vessel, 
which has anchored foui or is dragging without excuse. The Vivid, 
1 Asp. M. C. 601 ; The Wallace (D. C.) 41 Fed. 895 ; The Juniata 
(D. C.) 124 Fed. 861 ; The Mary Fraser (D. C.) 26 Fed. 872. The 
only case looking the other way which has come to my attention, The 
Sapphire, 11 Wall. 164, 20 L. Ed. 127, is explained in The Clara, 
102 U. S. 200, 203, 26 L. Ed. 145, and in sevcral subséquent décisions, 
as resting on the failure of the anchored vessel to keep a proper watch 
on deck under conditions which clearly demanded one — "a fault of 
great weight." 102 U. S. 203, 26 !.. Ed. 145. 

[4] In this case the situation developed with considérable rapidity 
towards the last. The emergency arose entirely because of the barge's 
fault, which was of rather gross character. It is questionable whether 
the barge, which had not crew enough to handle her own anchors, was 
sufïiciently manned. If she had been able to raise her anchors, she 
could hâve cleared the steamer without injury. Under ail the circum- 
stances, it seems to me that whatever doubt may exist as to the steam- 
er's conduct should be resolved in her favor. 

Decree that the Baltimore was solely at fault, and referring the 
case to an assessor to state the damages. 
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CLENDENNIN v. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. April 28, 1920.) 

No. 1706. 

Internai revenue <S='39, 40 — ïtirnisher of liquor to be îllegally sold gnilty of 
participation. 

One wlio furnislie.s liquor to another, vvlio lias iiot paid tlie spécial tax 
as a retail liquor deaUn-, witli knowledge and intoiit tliat tlie latter should 
sell the sanie at retail, is guilty of participation in tlie offense, althougli 
liis purpose was to entrap tlie otlier for violation ot a state law. 

In Error to tlie District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Criminal prosecution by the United States against Rufus Clendennin. 
Judgment of conviction, and défendant brings error. Aiîfirmed. 

A. M. Belcher and T. C. Townsend, both of Charleston, W. Va., for 
plaintif! in error. 

J. N. Kenna, Asst. U. S. Atty., of Charleston, W. Va. (U. H. Kelly, 
U. S. Atty., of Gassaway, W. Va., on the brief ), for the United States. 

Before KNAPP and WOODS, Circuit Judges, ind WATKINS, 
District Judge. 



WOODS, Circuit Judge. The défendant v/as convicted of carrying 
on the business of a retail liquor dealer without having paid the spécial 
tax. The main question hère is whether the District Judge erred when 
he charged the jury in efïect that, if they believed either the testimony 
offered by the govemment or that offered by the défendant, the of- 
fense charged was made out. 

Thèse facts are not in dispute: Under the authority of a statute of 
W^est Virginia the défendant was employed as an officer to enforce the 
state prohibition law, and was placed under the control of the prosecut- 
ing attorney for Kanawha county. From time to time he seized con- 
sidérable quantities of liquor, and arrested a number of persons for 
violation of the prohibition law. Most of the liquor seized by him 
was turned over to Mr. Uittlepage, the prosecuting attorney, and kept 
in a vault in his office. Early in August, 1918, the défendant had in 
his own office some packages of liquor seized by him. About 2 o'clock 
on the morning of the 3cl or 4th of August, 1918, Jim Nutter, a no- 
torious illicit liquor dealer, went to the office of the défendant and 
obtained from him three packages of whisky in bottles, containing 
altogether six gallons. By order of the prosecuting attorney, who 
from the window of his own office had witnessed the delivery of the 

^=s>For other cases see same topio & KEY-NUMBBR in ail Key-Numtered Digests & Indexes 
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whisky, it was seized in an automobile in wliich Nutter was convey- 
ing it before he had an opportunity to sell it. 

The issue of fact between the government and the défense was as 
to the nature and purpose of this transaction. On behalf of the gov- 
ernment, Nutter testified that he had several times bought liquor from 
the défendant, and that on this occasion he paid him at the rate of 
$3 a pint, $140 for the lot ; that at other times in the summer of 1918 
he had bought a case or two. 

The défendant testified that his sole purpose in turning over the 
six-gallon lot to Nutter was to entrap him and convict him of violat- 
ing the prohibition law of West Virginia ; that to this end he had an 
understanding with Nutter that he should come to his room at about 2 
o'clock in the morning and get the whisky ; that Nutter paid nothing 
for it; that he did this with the full understanding that Nutter was an 
illicit retail li(|uor dealer, and would sell or ofifer the liqUor for sale in 
violation of the state and fédéral laws. He testified, further, that he 
had an arrangement with the owners of certain places where he ex- 
pected Nutter to sell the whisky that he would be informed when 
Nutter appeared to sell it, so that he could hâve him arrested under a 
warrant charging violation of the West Virginia statute. It does not 
appear from his testimony that he made any explanation to Nutter 
of his reasons for giving him the whisky. 

It is évident that, if the jury believed Nutter's testimony that he 
had not only bought six gallons of whisky on this occasion from the 
défendant, but on other occasions in the same summer had bought as 
small quantities as a case or two, they would necessarily infer that 
défendant was guilty of retailing. 

On the other hand, if the jury rejected the entire testimony ofifered 
on the part of the government, and accepted the testimony on the part 
of the défendant, they would necessarily infer that the défendant was 
guilty of participating in the business of a retail li(|uor dealer without 
a license. If he delivered to Nutter six gallons of whisky, knowing, as 
he says he did, that Nutter was engaged in retailing licfuor without hav- 
ing paid the spécial tax, with the expectation and design, which ne 
said he had, that Nutter was to use it in the prosecution of that busi- 
ness, he became an associate and participant with Nutter in the retail 
business, in violation of the fédéral ]sl\w. Criminal intent was not nec- 
essary. United States v. Barnhardt, Fed. Cas. No. 14,526; United 
States V. Rectifving Establishment, Fed. Cas. No. 16,131; State v. 
Downs, 116 N. C. 1064, 21 S. E. 689. 

Co-operation with Nutter made the défendant equally guilty with 
him. Wortham v. State, 80 Miss. 205, 32 South. 50. He could not 
escape the penalty of the fédéral law on the ground that his intention 
in the transaction was to promote the enforcement of the state laws. 
Even if he had acted under express officiai authority from the state of 
West Virginia, he could not deal in liquor, directly or indirectly, either 
alone or in conjunction with Nutter, without paying the spécial tax re- 
quired by the fédéral statute. So it was expressly decided in South 
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Carolina v. United States, 199 U. S. 437, 26 Sup. Ct. 110, 50 L. Ed. 
261, 4 Ann. Cas. 737. We know of no principle of the law of entrap- 
ment, and we can find no authority, which sustains the position that the 
judicial power extends to granting immunity to a state police officer 
who, without the sanction of fédéral authority, sells liquor to a dealer 
or participâtes in the dealer's business, for the purpose of convicting 
him of violating a state law. Such an unlawful practice would be pro- 
ductive of great abuse, and add to the difficulties of enforcmg the féd- 
éral revenue law. 

In some cases this conclusion would resuit in hardship, but the courts 
cannot disregard on that ground the clear terms of the statute and its 
construction by the Suprême Court. Relief would hâve to corne, ei- 
ther from the clemency of the judge in imposing sentence, or from the 
pardoning power. No hardship results in this case, for the testimony 
is convincing that the défendant sold the six gallons of liquor to Nut- 
ter for his own profit, and thus actually aided and abetted Nutter in 
his business of an illicit retail liquor dealer, and so was equally guilty 
with him, morally as well as legally. His story that he turned over the 
liquor to Nutter as a gift, and that Nutter unsuspiciously received it, 
the défendant having the intention to hâve Nutter arrested for the 
resale, even if it constituted a légal défense, is altogether incredible. 

Our conclusion is that the District Judge took the correct view of the 
légal effect of the évidence, and that the conviction was just. 

Afiirmed. 



UNITED STATES v. RUSSEL et al. 
SAME V. ZAHN. 

(District Court, E. D. Louisiana, New Orléans Division. May 29, 1920.) 

Nos. 4073, 4C77. 

1. War <S='4, 33 — Conp-ess had power to enaet amendment to Food Control 

Act, state of war still existing. 

Tlie state of war still tecluiically exlsts, and Congress had power to 
adopt xYct Oct. 22, 1919, amendiiig Act Aug. 10, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ ■àll5y&e-31l5V&k.'k, 3115y8«-3115%r), knowu 
as tlie Lever Act. 

2. Criminal iaw 'S='16 — Food Control Act not void because of indeflniteness. 

The amendment of Lever Act Aug. 10, 1917 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ Sllsyse-SllOVsk-k, Slisys'-Sll.jysr), by Act Oct. 22, 
1919, making it unlawful to niake an unreasonable cliarge for necessa- 
ries, is not void for iudefiuiteness because it does not specify tlie amount 
of profit allowable. 

Charles H. Russel, Sr., and others and H. A. Zahn were indicted 
for violating the Lever Act by selling sugar at un just and unreason- 
able rates. Demurrers to indictments overruled. 

^ssPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Nicholas Callan, Asst. U. S. Atty., of New Orléans, La. 
W. J. & H. W. Waguespack, of New Orléans, La., for défend- 
ants. 

FOSTER, District Judge. In thèse two cases the défendants are 
indicted for violating the Act of August 10, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ SllSyge-SllSygkk, SllSi/sWllSi/gr), 
as amended by the Act of October 22, 1919 (41 Stat. 297), known as the 
Lever Act, by selling sugar at an unjust and unreasonable rate. The 
indictments are sufficient in form, if the law is constitutional, and 
not void for uncertainty. 

[1] That Congress had the power to adopt the législation and that 
the State of war still technically exists may be decided without dis- 
cussion. Hamilton v. Kentucky Distilleries Co., 251 U. S. 146, 40 

Sup. Ct. 106, 64 L- Ed. (decided by the Suprême Court December 

15, 1919). 

The demurrers are leveled principally at the uncertainty of the law. 
Various décisions of the fédéral courts are relied on by the défend- 
ants and the government as sustaining their contentions, but it will 
serve no good purpose to discuss or attempt to analyze them, as none 
are controlling in this jurisdiction. 

Section 2 of the amendment, so far as it applies to this case, is as 
follows : 

"That It Is hereby made unlawful for any person willfully * • * to 
make any unjust or unreasonable rate or charge in handling or dealing in or 
with any necessaries." 

[2] It is not contended that sugar is not a necessary, but it is urged 
that the provisions of the act are so vague and indefinite that they 
aflford no guide for the safe conduct of business, and that it ought 
not to be left to the jury to say what is an unjust or unreasonable 
charge. There is nothing new in this kind of législation. The crime 
of engrossing was known to the common law. Blackstone describes 
it as follows: 

"Engrossing was also described to be the getting into one's possession, or 
buylng up, large quantitles of corn, or other dead victual, with intent to sell 
them again. This must, of course, be injurions to the public, by putting it 
in the power of one or two rich men to ralse the price of provisions at their 
own discrétion. And so the total engrossing of any other commodlty, with 
intent to sell It at an unreasonable price, is an offense indictable and finable 
at the common law." Blackstone's Gommentaries, book 4, page 158. 

In adopting the Lever Act Congress had to deal with an extraor- 
dinary condition. In normal times the law of supply and demand is 
sufficient to prevent merchants from exacting excessive profits, but 
with the conditions brought about by the war, the embargo on imports, 
the diversion of labor to war work, and the conséquent réduction in 
the production of ail necessaries, those dealing in them, unless re- 
strained by law, could very readily exact enormous profits to the détri- 
ment of the public. 

It is safe to say that any fair-minded man knows when he is ex- 
acting an unreasonable profit. He has his pre-war standards to go 



416 265 FEDERAL RKrORTBU 

by, and even considering the changed conditions, which justify more 
profit, perhaps, than in normal times, he can still restrain hiraself 
within the bounds of fair dealing. 

It is difficult to say hovv Congress could bave adopted an act that 
would not be subject to meticulous objection. Had it attempted to fix 
a definite rate of profit, that necessarily would hâve involved long and 
tedious investigation, as each commodity would bave had to be treated 
separately, and also différent profits fixed for the various sections of 
the country, in order to be fair. If ail this was donc, the courts would 
still hâve had to consider whether or not the margins fixed by Con- 
gress were confiscatory. 

In leaving the détermination of the question of fact to the jury, 
Congress had acted wisely. The jury is the bulwark of Anglo-Saxon 
liberty, and it is not to be supposed that a jury of the vicinity will 
set up any arbitrary or unjust standard by which to measure the 
acts of those coming before it in a criminal case. The jury is con- 
stantly called upon to détermine questions of fact, where the law is 
no more certain than in this case. It is the province of the jury to 
détermine what is négligence, considering ail the facts and circum- 
stances of the case. The mail statutes fprbid schemes to defraud and 
the sending of obscène literature. No hard and fast définition of 
either is attempted in the law. It may be well said that an ignorant, 
illiterate man might bave no conception of the meaning of the word 
"obscène," and yet he may be convicted for violating the statute. No 
hard and fast définition is given of either adultération or misbrand- 
ing in the Pure Food Laws ; no hard and fast définition is given of 
conspiracy in any of the laws prohibiting it; yet ail of thèse statutes 
hâve been repeatedly upheld as constitutional and sufficiently definite 
to support prosecutions thereunder. 

It seems to me that the Lever Act is sufficiently definite to afford 
a safe guide to the conduct of business, and that the jury can be 
trusted to try both the guilt and innocence of any person indicted for 
its violation. 

The demurrers will be overruled. 



THE SE A KING. 

(District Court, D. Ma.ssachusetts. November 18, 1919.) 
No. 1640. 

1. Witnesses «S^SITCZ) — Intentional falsity weakens testimony. 

In a suit for injuries to a barge, a sliowing by the oiiicial weatlier re- 
ports that the testimony of the raaster of the barge as to weather condi- 
tions was utterly incorrect greatly wealcened his testimony, where the 
error couM hardly liave been unintentional. 

2. Towage ®=»15(2) — Tug held not at fault for collision of tow witli sub- 

merged obstacle. 

In a: suit against a tug for damages to a barge frora collision with a 
submerged obstacle, évidence helâ to show that the tug folio wed the usual 
auU proper course, and did not, as claimed, take a course too far inshore, 
and that it was not at fault. 

^=:»For other cases see same topic & KEY-NUMBER in ail Key-NumberBd Dlgests & Indexes 
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3. Towage <S=»11 (1)— Libelantg mnst prove injuries to barge were due to tug*» 
négligence. 

A tug Is not an Insurer of the tow, and to recover for damages to the 
tow it must be proved that they were caused by négligence on the tug'» 
part. 

In Admiralty. Libel by Walter C. Baylies and others against the 
steam towboat Sea King. Libel dismissed. 
Gaston, Snow & Saltonstall, of Boston, Mass., for libelants. 
Frederick Poster, of Boston, Mass., for claimant. 

MORTON, District Julge. There is no doubt that the barge Annie 
struck some obstacle, and was puUed over it on the way up the coast, 
and was more or less injured thereby. The question is whether the 
tug was at fault for the accident. That dépends on where and how 
the injury occurred. 

[1,2] Oison, master of the barge, testifies that the tow put to sea 
in threatening weather and a strong northerly wind ; that the tug took 
a course near the shore, in order to get the protection of the land; 
that she went almost into Assateague harbor, and then headed off 
shore ; and that the stranding occurred on the way out, on the shoals 
near that point. The détails of the course as given by Oison are im- 
probable, and his statements as to the weather are shown by the offi- 
ciai weather reports to be utterly incorrect. The latter errer can 
hardly hâve been unintentional, and greatly weakens his testimony. 

Capt. Moon, of the tug, testifies that the weather was fine and he 
took the usual course up the coast; that he went direct from Cape 
Charles Lightship to Black Fish Bank buoy, and did not hug the shore, 
nor run in towards Assateague; that at a point about two miles east 
of Black Fish buoy he heard a danger signal from the Annie and 
noticed that something greatly reduced the speed of the tow for several 
minutes, after which it went on ail right ; that the chart showed every- 
where in that vicinity plenty of water for vessels of the draft of this 
barge. 

Only one other witness testified, the engineer of the barge, and his 
évidence throws little or no light on the place or cause of the accident. 

Oison sounded around the barge whiîe she was being puUed clear, 
and, except in one spot, near amidships on her port side, got every- 
where water enough to float her. Her injuries were confined to the 
port side of the bottom. Neither of the two following barges, which 
drew slightly less than the Annie, touched at ail. Although they did 
not pass over the exact spot where she hit, they must hâve gone pretty 
near it. 

It is évident that whatever the Annie struck was not of large area. 
If it was an unmarked sunken wreck, as the claimant suggests, the 
tug clearly was not at fault. In view of the number of wrecks on that 
coast, the suggestion cannot be dismissed as merely fanciful. It is 
not disproved, to say the least, by the appearance of the injuries as 
described by Oison, nor by his account of the behavior of the barge 

4s»For other cases see same topic ft KEST-NUMBER in aU Kejr-Numbered Digests & Indexe* 
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when she struck. He says that when she was dry-docked he looked at 
her bottom ; that — 

"the planks were ruffled upon the port side and the shoe was gone. • • * 
The starboard slde was hardly touched at ail. There were some scratches 
as If sand scratched them; but the port side was ruffled up, the same as you 
would take something heavy and blunt. It was chowed up like, you know, 
the plank, and the palnt was chafed ail along the side." 

Describing the accident, he says: 

"First she struck, and then It seemed as if she jumped over something — 
jumped Into, jumped over, something. She struck flrst with one sound, or 
you could feel it, you know, when she struck; and then it seemed as if she 
went over something gradually." 

The gravamen of the libelant's charge against the tug is that she 
took a course too far inshore, and towed the barge into waters which, 
as she ought to hâve known, were dangerous. The reason given by 
the libelant to explain why the tug should take an inshore course is 
shown to be untrue ; no reason appears why she should hâve donc so. 
Her captain testifies that she took the usual and proper course. Upon 
the évidence, I am not satisfied to the contrary. The évidence fails 
to establish how or where the accident occurred. No satisfactory con- 
clusion can be reached on either point. The cause of the accident, 
whether submerged obstacle, sunken wreck, uncharted rock, or known 
shoal, remains entirely conjectural. 

[3] The tug was not an insurer. The libelants, in order to recover, 
must prove that the injuries to the barge were caused by négligence on 
the tug's part (The R. B. Little, 215 Fed. 87, 131 C. C. A. 395 [C. 
C. A. 2d Cir.]) ; and that they hâve failed to do. 

On ail the évidence, I find and rule that fault on the part of the Sea 
King is not established. 

Decree that the libel be dismissed, with costs. 



BURTON V. GBEIG. 
THE VILDFUGL. 

(District Court, S. D. Alabama. May 20, 1920.) 
No. 1760. 

1. Seamen <S=»29 (S) — Duty of ship and owners to keep ship and appurtenances 

seaworthy. 

It is the duty of the ship and of her owners to employés, not only to 
furnlsh a seaworthy ship and appurtenances at the beginning of the voy- 
age, but to exercise due diligence to keep both the ship and her appur- 
tenances in such condition. 

2. Seamen <@=»29(2) — Ship and owners not insurers of safety, 

Neither the ship nor her owners are insurers of the seaworthiness of 
the ship or her appliances, and if they use due diligence to furnlsh a sea- 
worthy ship and appliances, and either the ship or the appliances are or 
become unseaworthy, and thls condition cannot be discovered by due 
diligence, neither the ship nor her owners are liable in damages to a 
seaman injured thereby. 

^ssFor otber cases see aame toplc & KEY-NUMBER in ail Kejr-Numbered Dlgeats & Indexes 



BUBTON V. GRKia 419 

(265 F.) 

3. Seamen <S=>29(2) — Ship not liable for death where defect not discoverable 
by careful examination. 

Where a steamship flreman was killed by the blowlng out of a copper 
steam pipe, wliich had been in use for some years and giving satisfactory 
and safe service, and no latent defect or condition, whicli tUe most care- 
ful examination would show to be defective, was shown, the owner of 
the ship was not liable. 

In Admiralty. Libel by Mrs. Hilda Burton, widow of Abraham 
Burton, individually and on behalf of her minor children, against 
Joachim Greig. Libel dismissed. 

Callan, Blanchand & Viosca and M. C. Scharff, ail of New Orléans, 
La., for libelant. 

Spencer, Fenner, Gidiere & Phelps, of New Orléans, La., for claim- 
ant. 

ERVIN, District Judge. This was a libel filed by Mrs. Hilda Bur- 
ton to recover of Greig, as the owner of the steamship Vildfugl, for 
the death of her husband, Abraham Burton, about September 18, 1919, 
in New Orléans, La. 

The facts show that the said Burton was a fireman employed on 
board the steamship, and that, in operating the donkey engine on said 
date, a copper steam pipe blew out and killed the said Burton. This 
pipe which blew out had been used for some time on the steamship. 
The section of pipe which blew out is produced and exhibited to the 
court for inspection. 

The testimony fails to show anywhere with any certainty the cause 
of the pipe blowing out. No négligence on the part of any of the 
operatives of the steamship has been shown. The testimony of the 
witnesses, who examined the section of pipe which is exhibited, shows 
that there is no latent defect disclosed in the section of pipe which 
blew out, and none has been discovered by the court after careful ex- 
amination of the pipe. 

There is no testimony showîng any weakness or defect in the pipe 
prior to its blowing out. Some of the witnesses, examined as experts, 
gave their theory as to what might possibly hâve caused the pipe to 
blow out ; but there is no witness who has testified as to what did cause 
the pipe to blow out. 

It is contended by libelant that the ship owed to her crew the duty 
to furnish a safe place to work and safe appliances with which to 
work, and for a failure to do this both the vessel and her owners are 
liable in damages. It is contended, on the one hand, that it is not only 
the duty of the ship and her owners to furnish originally a seaworthy 
ship and appurtenances, but also the duty to keep the ship and her 
appurtenances in a seaworthy condition, while, on the other hand, it 
is contended that this duty is performed if the ship and her appur- 
tenances are seaworthy when the voyage begins. 

[1, 2] I am satisfied that it is the duty of the ship and of her 
owners, not only to furnish a seaworthy ship and appurtenances at the 
beginning of the voyage, but to keep both the ship and her appurte- 

«gssFor other cases see same toplc & KEY-NTJMBER in ail Key-Numbered Dlgests & Indexes 
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nances in this condition. In The Osceola, 189 U. S. 158, 23 Sup. 
Ct. 4S3, 47 L. Ed. 760, the Suprême Court says : 

"That the vessel and hor owner are, botU by English and American lavv, 
liable to an Indemnity for injuries received by seamen in conséquence of th(> 
unseawortliiness of a ship, or a faihire to supply and keep in order the proper 
appllancës appurtenant to the .ship." 

New, while the court hère used the expression "keep in order" in 
référence to the appliances appurtenant to the ship, it seems to me 
the same rule must necessarily be applied to the ship as to the appur- 
tenances. While this is true, I do not consider that either the ship 
or her owners are insurers of the seaworthiness of the ship or her 
appHances. 

It is the duty both of the owner and of the ship to use due diligence 
to see that both the ship and her appliances are seaworthy, and if 
they hâve used such diligence to furnish a seaworthy ship and ap- 
pliances, if either the ship or appliances are or may become unsea- 
worthy, and this condition cannot be discovered by use of due dili- 
gence, then neither the ship nor her owners are liable in damages to 
the seamen. 

(3] Applying the rule hère stated to the instant case, we find a 
copper steam pipe, which has been in use for some years, and has 
been giving satisfactory and safe services. There is no latent de- 
fect shown in the pipe; there is no condition shown in the pipe which 
the most careful examination would show to be defective, and even 
after the pipe biew out an examination of it has failed to show any 
defect in the pipe, much less one which could hâve been discovered 
by the most careful examination. 

A decree will therefore be entered dismissing the libel. 



In re NOKTHKLP. 

(District Court, N. D. New York. April 20, 1020.) 

Bankmptcy <S='391(3) — Bankiiipt cannot eiijoin action for willful conver- 
sion. 

A complaint in an action in a state court, alleging tliat défendant, hav- 
ing in liis possession money which was the property of plaintifif, refused 
to pay over the same and converted it to his own use, held to charge a 
willful and malicious injury to property, a judgment for which, if the 
allégations were sustained, would not be dischargeable in bankruptcy, 
and the défendant, on his subséquent bankruptcy, held not entitled to an 
injunction restraining further prosecutiou of the action. 

In Bankruptcy. In the matter of Lester D. Northrup, bankrupt. 
On pétition by bankrupt for injunction restraining prosecution of ac- 
tion in state court. Denied. 

The bankrupt seeks to restrain one Thomas O. Taylor from the 
further prosecution of a suit pending in the Suprême Court of the 
state of New York against him, brought by Taylor prior to the filing of 
the pétition in bankruptcy. 

©=3For other cases see same topio & KEY-NUMBER in ail Key-Numtered Digests & liiaexes 
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John A. Johnson, of Morrlsville, N. Y., for plaintiff in state court 
action. 

W. E. Lounsbury, of Oneida, N. Y., for bankrupt. 

RAY, District Judge. The allégation in the complaint in the action, 
the further prosecution of which is sought to be restrained, is as fol- 
lows : 

"ïliat on and prior to the 23(1 day of May. l'.tlH. the deftaidant was in 
possession and had in his cu.stody the .suin of i|;i()0.,")."i. the property of the plain- 
tiff, and was of tUe value of $Ht(l.rM. That on the 2?,d day of May, litl8, and 
on several occasions priin- tliereto. at the villages of l'ratts Hollow, Madison 
connty, Xew York, the i)laintil'f dcnianded the said money, goods, and property 
of the plaintiff from the said défendant, iiiat said défendant refused and 
neglectcd to dc-livev the same to the plaintiff, but retained and converted the 
.sanie to tus own use. to the plaini'ff's damage in the smn of .fl 00.5,5. Where- 
fore plaintiff deniaiids .iudsnient as^ainst the défendant for the suni of $lC0.5iJ, 
vvitli interest from the 2:5d day of May, 1!)1S, and costs of action." 

While the complaint does not exprcssly state that the conversion 
was knowingly and willfully donc, still it niiist hâve been, if the de- 
fendant, now "bankrupt, did v.'Iiat the comj)laint says he did, and hence 
the conversion was a willful injury to the property of Taylor, and the 
claim, if sustained on a trial of the action, would not be one dis- 
chargeable in bankruptcy. If not sustained on a trial, the complaint 
would be dismissed; for no court would permit a judgment to go 
against the défendant for conversion unless the proofs sustained th.e 
allégations. The answer in that suit allèges facts which, if proved, will 
be complète défense to the charge of conversion. The plaintiff is en- 
titled to a fair trial of the issue in the state court, where the action Vv^as 
commenced. 

Not every conversion of ]jroperty constitutes a willful and malicious 
injury to property; but, if a person knowingly and willfully takes the 
property of another without the owner's consent, express or implied, 
and appropriâtes it to his own use, it is difficult to understand why 
this act so donc does not constitute a willful and malicious injury to 
the property of the [)erson whose propertv is so taken and used. See 
Heaphy v. Kerr, 190 App. Div. 810-812, 180 N. Y. Supp. 542; Wood 
V. Fisk, 21.S N. Y. 233, 109 N. K. 177; Kavanaugh v. Mcintyre, 128 
App. Div. 722, 112 N. Y. Supp. 987: Td., 210 N. Y. 175, 104 N. E. 
135 ; Andrews v. Dresser, 214 N. Y. 671, 108 N. E. 1088. 

I think the plaintiff, Taylor, in the action brought in the Suprême 
Court, county of Madison, is entitled to a trial of the issues in that 
court. The évidence on that trial may satisfy the court and jury that 
there was no conversion, in which case the claim of the plaintiff will 
be discharged by a discharge in the bankruptcy proceedings. The évi- 
dence may satisfy the court and jury that there was a conversion, but 
at the same time the conversion established by the évidence may not be 
such an act as constitutes a willful and malicious, or a willful or mali- 
cious, injury to the property of another. When the bankrupt applies 
for a discharge, if a discharge is granted, the claim of the plaintiff in 
the action referred to will he extinguished by the discharge, unless 
the record in the suit shows a willful and malicious injury to the 
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property of the plaintiff in the suit. Whether the discharge in bank- 
ruptcy, if- granted, opérâtes as a discharge of the claim of the plain- 
tiff in the action referred to, will be a matter for the court to pass 
upon, when an effort is made by the plaintiff in that suit to enforce 
any judgment he may obtain against the bankrupt subséquent to his 
discharge. Then the discharge in bankruptcy can be pleaded a? a bar 
to the enforcement of the judgment, and it will be the duty ot the 
court to pass upon the question whether the plaintiff's claim, whatever 
the form it assumes, was discharged or released by the discharge in 
bankruptcy. 

The motion to enjoin or stay the further prosecution of the suit 
in the state court should be denied, but it will be understood that 
this court is not now passing on the question whether or not the facts 
in that case will show such a conversion as constitutes a willful and 
malicious in jury to property. As already seen, the pleadings in that 
suit charge a willful and deliberate conversion of the property of the 
plaintiff by the défendant, now bankrupt, and this is enough to require 
this court to den}?- an application to stay the plaintiff f rom the further 
prosecution of that suit. 

There will be an order accordingly. 



THE CHARLES A. DAY. 

(District Court, D. Maine. April 29, 1920.) 

No. 530. 

1. Maritime liens ®=>65 — Evidence lield to sliovv some repairs by libelant, but 
not ail claimed. 

Evidence held to sliow that libelant did some earpenter work on a mo- 
torboat, entitllng him to a lien therefor, but tliat he did not do ail the 
work elalmed, and that it was not worth the full priée charged. 
3. Maritime liens «2=24 — Need not show crédit to vessel. 

By the express ternis of A et June 23, 1910, § 1 (Comp. St. § 7783), one 
claiming a lien for work done on a vessel need not allège or prove that 
crédit was given to the vessel. 
3. Maritime liens <S^=>f>à — VVaiver of lien must be clearly shown. 

One making repairs on a vessel should not be deprived of his lien on 
the ground of waiver, unless there is clear aflirmative testimony estab- 
lishing waiver. 

In Admiralty. Libel in rem by Leslie M. Wilson against the motor- 
boat Charles A. Day. Decree for libelant for part of the amount 
claimed, 

Nathan W. Thompson, of Portland, Me., for libelant. 
Richard E. Harvey, of Portland, Me., for libelee. 

HAL,E, District Judge. This suit in rem is brought to enforce 
a lien for repairs upon the motorboat Charles A. Day, to render 
lier seaworthy. Olie Christianson, the présent owner of the motor- 
boat, appears as claimant. His proctor urges: First, that it has not 
been proven that Wilson ever performed any earpenter work on the 

<gs>For otber cases see Bame topic & KBY-NUMBËR in ail Key-Numbered Digests & Indexes 
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vessel ; second, that, if he did carpenter work, or any other kind of 
work, upon her, it was performed under a contract with the owner, J. 
C. Hunt, and that he was to be paid out of the profits that the vessel 
hoped to make. 

[1] I. The proofs show that, at the tiine the alleged repairs were 
furnished, Hunt owned the motorboat ; that he was heavily in debt 
to Christianson, the claimant, who sued him; that a settlement was 
finally made by Hunt giving Christianson a bill of sale of the boat; 
that the boat needed repairs to make her seaworthy. 

The libelant certifies that on the dates named in his account he 
worked on the vessel. He charges for his services a price which he 
says he had been receiving at the shipyard. He had been engaged in 
fishing, but daims to be a second-class carpenter. The man Stanton 
corroborâtes the libelant to some extent. Davidson, the shipbuilder, 
and Hunt, both contradict him upon certain matters. 

I am satisfied that the libelant did some carpenter work on the 
boat to repair her. I am not satisfied, by the proofs, that he did ail the 
work claimed by him, or that he should receive the full price charged. 
As a resuit of ail the testimony, I allow him about one-third of his 
claim. I think the bill must be eut down to $50. 

[2] II. But the claimant says, further, that the libelant has no lien 
on the vessel ; that he did the work with the understanding that he 
was to be paid out of the profits which the boat hoped to make in 
the fishing business. 

The Act of Congress of June 23, 1910 (Comp. St. § 7783), pro- 
vides : 

"Any person furnlshing repairs, supplies, or other necessarles, includlng 
the use of dry dock or marine railway, to a vessel, whether foreign or do- 
mestic, upon the order of the owner or owners of sueh vessel, or of a person 
by him or them authorlzed, shall hâve a maritime lien on the vessel which 
may De enforced by a proceeding in rem, and it shall not be necessary to allège 
or prove that crédit was given to the vessel." 

Under the above act, any person furnishing repairs or supplies 
to a vessel, foreign or domestic, has a maritime lien upon her, and 
need not allège or prove that crédit was given to the vessel. Ely v. 
Murray & Tregurtha Co., 200 Fed. 368, 118 C. C. A. 520; The Ha Ha 
(D. C.) 195 Fed. 1013. 

It is interesting to examine the conditions which led up to the 
act of June, 1910. Prior to the act, the presumption of the law was 
that repairs or supplies furnished a ship in a foreign port, at the re- 
quest of the captain, were made upon the crédit of the ship, as well 
as upon that of her owners. It was not necessary to the lien that 
there should be any stipulation for crédit to be given on her account. 
The Emily Souder, 17 Wall. 666, 21 L. Ed. 683; The Vigilant, 151 
Fed. 747, 81 C. C. A. 371 ; The Iris, 100 Fed. 104, 40 C. C. A. 301. 
It was held, too, by many fédéral courts, that state statutes may 
create a valid lien on the vessel for a debt due on account of repairs 
donc at her home port, whether or not the repairs were made on the 
crédit of the vessel. In The Ha Ha, supra, Judge Toulmin, of the 
District Court of Alabama, has referred to certain conflicts in regard 



424 2G5 FEDERAL REPOllTER 

to the old law which came to the attention of Congress, and led to the 
passage of the act of 1910; whereby ail state statutes were superseded. 

[3] In the case at bar the cîaimant contends that the testimony 
of the libelant himself defeats his claim for a lien, by shovving an 
agreement that he was to be paid out of his share in certain fishing 
trips, and that the libelant expected to get his pay from his share in 
whatever the boat earned, if it earned anything. 

I cannot agrée with this contention. The jsroofs do not show a 
waiver of the lien which exists by virttie of this statute. In order 
to defeat such lien, there should be clear affirmative testimony. I 
cannot find such testimony in the record. I think the libelant should 
not be deprived of his lien upon the motorboat for the sum which I 
allow him for his services in repair of the boat. My opinion is that 
the libelant is entitled to a decree of $50. 

Such decree may be presented. The libelant recovers his costs. 



UNITED STATES v. FOKD. 
SAMB V. MATTHEW ADDï CO. 

(District Court, S. D. Ohio, W. D. May 29, 1920.) 

Nos. 16S0, 1681. 

Constitutional law '^^='29^(1) — Lever Act, authorizing flxing price of coal, con- 
stitutional. 

Lever Act Aug. 10, 1917, § 25 (Comp. St. 191H, Comp. St. Aim. Supp. 
1919, § 'éllUVnq), autliorizing the Président to flx tlie price of coal and 
coke as a war mea.sure, hcUl iiot uncoustitutional as depriving persons of 
property without due process of law, 

Criminal prosecutions by the United States against Benjamin N. 
Ford and against the Matthew Addy Company. On demurrers to in- 
dictments. Overruled. 

See, also, 263 Fed. 449. 

James R. Clark, U. S. Atty., and Allen C. Roudehu.sh, Asst. U. S. 
Atty., both of Cincinnati, Ohio. 

Nelson B. Cramer and Julius R. Samuels, both of Cincinnati, Ohio, 
for défendants. 

PECK, District Judge. On demurrer to indictment. The principal 
question raised is whether section 25 of the National Défense (Lever) 
Act, authorizing the Président to flx the price of coal during the con- 
tinuance of the war, is uncoustitutional, as depriving of property with- 
out due process of law. 

While the war created no new powers in Congress, it undoubtedly 
required the exercise of powers latent in times of peace. McKinley 
V. U. S., 249 U. S. 397, 39 Sup. Ct. 324, 63 L. Ed. 668. The right to 
regulate business, including the fixing of priées for essential com- 
modities, in furtherance of a constitutional power of the United 
States, exists when the business sought to be regulated is one in which 

<Ê=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the public has an interest beyond that of the persons who participate 
in the individual transactions therein. Munn v. Illinois, 94 U. S. 133, 
24 L,. Ed. 77. Businesses which are purely private in times of peace 
may become matters of vital public concern in times of war. The late 
war was a marshaling, not only of the man power of the nations en- 
gaged, but of their total resources and économie strength. The pro- 
duction and distribution of coal, the chief source of industrial energy, 
was a business in which the public had a vital interest over and above 
that of the individuals engaged in the particular transactions; there- 
fore it was a business which Congress had the right to regulate. 

It is true that the act atïorded no opportunity for judicial review of 
the reasonableness of the priées fixed by the Président, and this has 
been detenTiined, under ordinary circumstances, with référence to rail- 
road and other rates, to be want of due process of law. Chicago, 
Milwaukee & St. Paul Ry. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 
462, 702, 33 L. Ed. 970; Minnesota Rate Cases, 230 U. S. 352-434, 
33 Sup. Ct. 729, 57 L. Ed. 1511, 48 I.. R. A. (N. S.) 1151, Ann. Cas. 
1916A, 18; Oklahoma Operating Co. v. Love, 252 U. S. 331, 40 Sup. 

Ct. 338, 64 L. Ed. . Decided March 22, 1920; Holter Hardware 

Co. V. Boyle (D. C.) 263 Fed. 134. But due process of law is not to 
be tested by form of procédure merely (Cooley, Const. Lim. [7th Ed.] 
p. 506), and varies with the subject-matter and necessities of the sit- 
uation. 

Public danger warrants the substitution of executive process for 
judicial process. Moyer v. Peabody, 212 U. S. 78, 29 Sup. Ct. 235, 53 
L. Ed. 410. During the war, when the marshaling of the industrial 
powers of the nation was imperative, prompt action was demanded, 
and extended investigations, such as are necessary to judicial review 
of the économie orders essential to the prosecution of the war, were 
impractical and impossible; and, under the circumstances then exist- 
ing, the fixing of priées in public industries necessary for the prose- 
cution of the wai, by the Président, under the authority of the act of 
Congress, was not the deprivation of due process of law; nor was 
the reposing of such power in the Président unconstitutional, as a 
délégation of either législative or judicial power. U. S. v. Penn. 
Central Coal Co. (D. C.) 256 Fed. 703. 

Demurrer overruled. 
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In re H. A. SHAVBR CO, 

(District Court, S. D. Florida. January, 1920.) 

1. Bankruptcy <S=>81(3) — Status of petitioners as creditors sufficiently 
shown. 

A pétition in involuntary banltruptcy, wliicli sets out contracts between 
petitioners and bankrupt, and allèges tender of performance by petitioners 
and refusai by bankrupt, held to sufficiently establlsh tlie status of peti- 
tioners as creditors. 

3. Contracts €=59(3) — Certainty as to time of performance. 

Contracts made in February and March, 1919, between growers and a 
canning coinpany, for the growing of beans to be planted between Marcli 
10 and May 1, and delivery of the beans grown to the company held net 
void for uncertainty as to the year, although no year was speeifled, but to 
relate to the then current year. 

In Bankruptcy. In the matter of the H. A. Shaver Company, al- 
leged bankrupt. On demurrer to the pétition. Overruled. 

Hampton & Trantham, of Ocala, Fia., for petitioners. 
L. W. Duval, of Ocala, Fia., for bankrupt. 

CALL, District Judge. This cause cornes on for a hearing upon the 
demurrers filed by the bankrupts. Since the adoption of the new 
equity rules by the Suprême Court (198 Fed. xix, 115 C. C. A. xix), 
a demurrer to the pétition in involuntary bankruptcy proceedings is 
inapplicable; but since the matter was argued, and that point not 
stressed by the parties, I shall treat the demurrer as a motion to dis- 
miss. 

[1] The first two grounds of the motion contend that the peti- 
tioners hâve not provable claims. Under the authorities I am of opin- 
ion that thèse two grounds are not well taken. The pétition con- 
tains the written contracts between the parties, the breaches of which 
gave rise to the claims. The f ourth ground is equally not well taken, 
the pétition charging that the articles (beans) were raised and ten- 
dered the bankrupts and refused by them prior to filing the pétition. 

[2] The ground mainly relied upon in the argument was the third, 
and raises the question whether the written contracts attached to 
the pétition are void for uncertainty. The contracts are identical, 
except the dates of entering same, the names of the parties contract- 
ing, and the number of acres of Iseans to be grown. A sample is as 
f ollows : 

"Growers' Contract. 

"This certifies that W. R. Pedrick and H. A. Shaver Company hâve made 
the foUowing agreement on the 25th day of February, 1919 : 

"First. That W. R. Pedrick wiU raise and deliver 10 acres of beans to the 
canning factory of H. A. Shaver Company at Ocala, Florida. 

"Second. That the above beans will be picked while tender and free from 
specks or rotten matter. 

"Third. That the above beans will be planted between March lOth and 
May Ist. 

"Fourth. That above beans will not be picked when vines are wet from dew 
or rain ; also beans will be deliverod to H. A. Shaver Company dry. 
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"Fifth. That H. A. Shaver Company will pay 85 cents per hamper for above 
beans as delivered. 

"Sixth. That H. A. Shaver Company will advance the bean seed, whlch shall 
be paid for by the grower at the time boans are delivered. 

"Seventh. ïhat H. A. Shaver Company shall ftirnish hampers for handling 
above beans. [Signed] H. A. Shaver Company, 

"By B. H. Sanders, 
"LSignedJ W. R. Pedrick. 
"U. S. Food Administration License No. C 41442." 

It was contended in the argument for the bankrupts that this con- 
tract is void for uncertainty, because it does not specify what year 
the beans were to be grown. Contracts are to be given a reasonable 
construction, in order to arrive at the intention of the parties and give 
effect to their terms. Thèse contracts were entered into during dif- 
férent months of the year 1919, one in February, and two in March, 
and provide that the beans shall be planted between March lOth and 
May Ist. It is true neither of them specify what year, but the bank- 
rupts were conducting a canning business and were evidently providing 
for materials for canning, and it seems to me that the only reasonable 
construction to be placed upon the language used by the parties would 
be to hold that it referred to the time immediately foUowing the mak- 
ing of the contract. To hold the contracts so indefinite as to time of 
performance as to make them void would, it seems to me, be highly 
inéquitable. And, besides, the petitioners allège that they grew the 
beans and tendered them as required by the contracts, and the same 
were refused by the bankrupt. 

Under the allégations of the pétition and the language of the con- 
tracts, a court of equity would not permit one of the contracting par- 
ties to avoid his liability by contending that the contract was indefinite. 

The demurrer, treated as a motion to dismiss the pétition, will 
theref ore be denied, and the bankrupt required to answer the pétition. 



THE CITÏ OF MIAMI. 

(District Court, D. Massachusetts. February 20, 1920.) 
No. 1806. 

1. Maritime liens '^=>i — Contract for repair of vessel govemed by law of state 

where performance required. 

A contract for the repair and Improvement of a steamer, which was to 
be performed in the state of Massachusetts, if not made there, is governed 
by the Massachusetts law. 

2. Maritime liens <S=>17 — State statute giving lien to those repairing vessel 

valid. 

Rev. Laws Mass. c. 198, § 14, giving a lien to persons furnlshing material 
for the repalr of vessels, Is unquestionably valid. 

3. Maritime liens ®=>17 — Massachusetts statute not repealed, and lien given 

to repairer of vessel should be recognized. 

As the lien given by Rev. Laws Mass. c. 198, § 14, to persons performing 
labor or fumishing material in the construction or repair of vessels, 
gives a possessory lien, and does not purport to create a rlght of action 
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to be enforced by proceedings in rem, the statuts was not repeaied by 
Act June 23, 1010, § 5 ( Comp. St. § 7787) , and hence, as between the im- 
médiate contraeting parties, sliould be enforced. 

4. Maritime liens €==>54 — Wliere lienor maltes overciiarge, owner must make 
adeouate teiider. 

Wliere défendant had a possessory lien for repairing a vessel, it is cn- 
titled to posses.sion until Its charges nrp paid. and, if it nmkes an over- 
cbarge, tlie owner, as a first step to asserting the rlglit to possession, miwt 
nia>:e an adecjnate tender. 

In Admiralty. Proceeding by the Havana- American Steamship Cor- 
poration against the steamship City of Miami, the Bethlehem Ship- 
building Corporation, Limited, claimant, to obtain possession of tlie 
vessel. Vessel restored to possession of the Bethlehem Shipbuilding 
Corporation. 

G. Philip Wardner, of Boston, Mass., for libelant. 
Samuel H. PiUsbnry and S. E. Young, both of Boston, Mass., for 
claimant. 

MORTON, District Judge. [1, 2] The contract for the repair arrJ 
improvement of this steamer was, I infer, made in Massachusetts, 
and certainly was to be performed hère. It is therefore covered by 
Massachusetts law. For a great many years there has been a stat- 
ute in this state conferring upon persons who perform labor or fur- 
nish materials in the construction, launching, or repair of vessels a 
lien upon the vessel to secure the payment of the debt therefor. Rev. 
Laws, c. 198, § 14. This statute occasioned a dlfiference of opinion as 
to the forum in which it could be enforced between the Suprême 
Courts of Massachusetts and of the United States. The Glide, 167 
U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 296. But the statute is unques- 
tionably valid. 

[3] Under it the Bethlehem Shipbuilding Company has a lien on 
the City of Miami for its bill. As between the two contraeting parties, 
I see no reason why the lien should not be fully recognized in the 
admiralty court. We are not dealing with a case of a third party 
having, by the admiralty law, a right in rem against the vessel, who 
seeks to enforce tliat right hère, in disregard of the lien given by the 
State statute. The Director (D. C.) 34 Fed. 57, 67. I do not think that 
the Act of June 23, 1910, c. 373, § 5 (36 Stat. 604; U. S. Comp. 
St. § 7787), which repeals only such state statutes as "purport to 
create rights of action to be enforced by proceedings in rem against 
vessels," afïects the Massachusetts statute. The latter confers a pos- 
sessory lien, something essentially diflferent. I do not mean to inti- 
mate that the lien of the Shipbuilding Company rests only on the 
Massachusetts statute ; probablv it exists at common law. See The 
Two Marys, 16 Fed. 697 ; The Ùlrica (D. C.) 224 Fed. 140. 

[4] Assuming that the Shipbuilding Company has a valid lien, it 
should be treated like any other possessory lien. The Shipbuilding 
Company is entitled to possession until its bill has been paid. If it 
makes an overcharge, the owner, as a first step towards asserting its 
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right, must niake an adéquate tender. That not having been donc, I 
think that the arrest was improvidently ordered, and that the vessel 
should be restored to the possession of the Shipbuilding Company. 



LMTED STATES v. SCHOTT. 

(District Coin-t, 10. D. Pemi.sj-lvania. Murch Term, 1920.) 

No. 20."il. 

Intoxicating liquors '&^21d — Evidence of illégal sales of liquor since arrest 
warrants iujunction. 

L'nder National l'roldlntion Act <J(.-t. 28, 191!}, wliicli malœs a place 
where liquor iw illegally sold a publie miiKanoe, whicli inay he abated 
as s\Kh, a t(>niporary lujmiftion may be issued, wlu^re It is sliowii that 
the illégal sales havo ht'n\ madp at tho place complained ol as a iniisnucc, 
for wliich défendant is now nnder arrest, and that siieh sales had also 
been niade at the saine place since the arrest. 

In Equity. Suit by the United States against George W. Schott. 
On motion of the Uniled States for a ternporary injunction. Injunc- 
tion granted. 

Charles D. McAvoy, U. S. Atty., of Philadelphia, Pa. 
John F. McEvoy, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The Act of Congress of October 
28, 1919, c. 85, 41 Stat. 305, carrying the title "National Prohibition 
Act," and commonly known as the Volstead Act, bas for its main pur- 
pose the enforcement of the Eighteenth Amendaient to the Constitu- 
tion. This act, as part of the laws of the United States, will be obeyed 
in its letter and spirlt bj' ail law-abiding citizens, and obédience will 
be enforced upon ail others. Greed for illicit gains may tempt the un- 
ruly to violate its pi'"ovisions, but they will learn the futility of ail 
attempts to override the law. Those who do violate this law can hâve 
no other motive than the sordid désire to get money by pandering to 
the folly and weaknesses of others. Snch conduct makes no call 
upon either the sympath}' or indulgence of any one, and is at the cost 
of the branding as criminals those who so act. 

Congress had in mind as a possibility what the developed facts of 
this case show that a défendant charged with the violation of the law 
might persist in making further unlawful sales while awaiting trial. 
To meet such a situation the Volstead Act déclares the place at which 
such sales are made to be a public nuisance, and may be abated, as may 
any other nuisance. It further provides that what is called a "tern- 
porary writ of injunction" may issue "until the conclusion of the trial." 

The présent proceeding is to hâve such injunction issue. No ques- 
tion is raised respecting the regularity or form of procédure. AU that 
is called for is the prima facie fînding now made that illégal sales of 
liquor bave been made at the place complained of as a nuisance, for 
which the défendant is now under arrest, and that illégal sales hâve 
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been made at the same place since the arrest, and the further finding 
that the nuisance complained of exists. 

The order or writ of temporary injunction prayed for is allowed, 
as per formai decree filed herewith. 



PROHASKA V. ST. PAUL FIRE & MARINE INS. CO. 

(District Court, E. D. Louisiana, New Orléans Division. May 18, 1920.) 

No. 16,218. 

1. Insurance <S='403 — Consent to repair does not renfler marine insurer liable 

for loss from risk not insured against. 

Under a marine policy insu ring against unavoidable dangers of rivers, 
flres, and jettisons, and providing tliat it should be void while the vessel 
was uuseawortliy, exeept wtiile proceeding to port for repairs and during 
tlie time of such repairs, notice to the insurer and consent by it to tho 
making of repairs did not render it liable for a loss during repair from a 
rlsk not insured against. 

2. Insurance ©=»404 — Loss during repairs on shipways from breaking of crib- 

bing not from "péril of tlie river." 

Where tbe cribbing supporting a vessel whlch had been hauled out on 
shipways for repair broke away from its fastenings and slid into the river 
with the vessel, which .sank because some of its planks had been removed 
in the process of repair, the loss was not caused by a "péril of the river," 
within a marine Insurance policy. 

3. Insurance ®=>403 — Policy does not cover loss ejusdem generis without lan- 

guage so extending it. 

A marine policy insuring against loss from unavoidable dangers of 
rivers, flres, and jettisons, with no clause extending the risk to analogous 
dangers, does not cover a loss caused by a péril ejusdem generis. 

In Admiralty. Suit by J. F. Prohaska against the St. Paul Pire 
& Marine Insurance Company. On exceptions to the libel. Excep- 
tions sustained, and libel dismissed. 

J. D. & M. A. Grâce, of New Orléans, La., for libelant. 
Terriberry, Rice & Young, of New Orléans, La., for respondent. 

POSTER, District Judge. This is a libel on a policy of marine in- 
surance, to which the respondent has filed an exception of no cause of 
action. It appears from the allégations of the libel that the steamboat 
Helen Lane, on which the policy had been issued, was in need of re- 
pairs, and for that purpose was hauled out on shipways at Berwick, 
La. During the course of repair ing, the crib supporting the boat 
broke away from its fastenings and together with the vessel slid 
down the ways into the river. Some of the planks had been removed 
from the huU of the boat for the purpose of replacing them with new 
planks, and she sank, eventually becoming a total loss. 

[1] The risk assumed by the insurer was loss from "unavoidable 
dangers of rivers, of fires, and jettisons." There is no clause extend- 
ing the risk to analogous dangers. The policy contains a clause void- 
ing it while the vessel is unseaworthy, "exeept while proceeding to a 

©ïJjFor other cases see eame topic & KEY-NUMBKR in ail Key-Numbered Dlgests & Indexes 



PROHASKA V. ST. PAUL FIEE & MARINE INS. CO. 431 

(265 F.) 

port for repairs and during the time of such repairs." Before at- 
tempting to repair the boat, the insurers were notified and consented; 
but this does not affect the liability of the insurer in this case. 

It is contended by respondent that the loss was caused by the break- 
ing of the cribbing, which occurred on land, and was not an unavoid- 
able dangers of rivers, and was not covered by the policy. On the 
other hand, Hbelant contends that the loss was occasioned by the 
sinking of the vessel through unseaworthiuess while undergoing re- 
pairs, therefore within the exception of the policy and covered by it. 

The Suprême Court has considered what are périls of the river, and 
defined them generally as : 

Those "risks arîslng from natural accidents peculiar to the river, which do 
not happen by the intervention of man, nor are to be prevented by liuman pru- 
dence." Garrison v. Memphis Ins. Co., 19 How. 312, 15 L. Ed. 656. 

By analogy and comparison with many cases defining périls of the 
sea, the logic of this construction is irrésistible; and it would seem 
the court in that case gave its approval to the doctrine that damages to 
a vessel by bilging caused by insufficiency of tackle in getting her 
from the dock would not be caused by périls of the sea. 

[2] It is évident that the loss of the Helen Lane was not caused 
by a péril of the river. The proximate cause was the breaking of the 
cribbing on the shipways. Her sinking was not caused by stress 
of weather, nor striking a hidden obstruction, nor any other avoid- 
able accident. Undoubtedly the accident could hâve been prevented 
by proper care. It cannot be considered that the sinking of the boat, 
under the circumstances, was any more the proximate, or a concurring, 
cause of the loss than if she had been deliberately scuttled by the 
crew. The G. R. Booth, 171 U. S. 140, 19 Sup. Ct. 9, 43 L. Ed. 234. 

[3] Nor can recovery be had on the ground that the loss was 
caused by péril ejusdem generis, as there is no saving clause in the 
policy to that effect, and the most libéral construction cannot inter- 
polate one. 

The exception will be sustained, and the libel dismissed. 
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WILLSON V. McDONNELL. 

(Court of Appeals of District of Columbla. Suiimitted October 13, 1919. Pe- 
cided December 1, 1919. On Motion for Reargument, Deceniber 24, 1919.) 

No. 3248. 

1. District of Colunibia ■2=1 — Title to real estate as absolute in District of 

Columbia as elsewliere. 

Under Maryland Act of Cession, § 2, and subséquent i)rofeedins.s tliere- 
under, the title to real estate witliin the ccded territory is as absolute as 
title to real estate in Mai'vland or any otlier state. 

2. Emînent domain <S=45 — Property in District of Colunibia may be taken for 

public use. 

The enjoyraent of real estate within the District of Columbia is subjcct 
to reasonable régulation, and, under the right of euiinent domain, the 
property may be taken for public use upon just compensation. 

3. Constitutional law €=251 — District of Columbia <S=3 — Eminent domain 

<S=>70 — Power of Congress is subject to Constitution. 

The constitutional guaranties of life, libei'ty, and ])roperty, including 
the provisions of the Fifth Aniendnient proliibiting the taUing of life, 
liberty, or property wlthout due process of law, or the taking of private 
property for public use wlthout just compensation, applies in the Dis- 
trict of Columbia, notwithstanding Const. V. S. art. 1, § 8, par. 17, au- 
thorizing Congress to exercise exclusive législation in ull cases within 
the District. 

4. Constitutional law «=237— Eminent domain ■©s'Sd)— War -S^lOd) — 

Résolution prohibiting landlord from recovering possession unconstitu- 
tional. 

The Saulsbury Resolution, proliibiting recovery of possession of leased 
real estate during the war so long as the tenant continues to pay the rent 
at the agreed rate, except in certain cases, is uncoustltutional, as taking 
private property witliout just compensation, and for fuilure to operate 
uniformly, in that it discriminâtes between owners of property under 
lease at the date of the resolution and other owners. 

5. Constitutional law '§=240(1) — Régulation under police power must be uni- 

fomi. 

If the business of renting property is so far affccted witli a public in- 
terest as to be subjec!t to l'egulation by Congress in the exercise of the 
police power, such régulation must be reasonable and operate with sub- 
stantial unifonnity. 

6. War ®=1 — Does not supersede Constitution. 

The Constitution is not superseded by a déclaration of war. 

Appeal from the Suprême Court of the District of Columbia. 

Landlord and tenant proceeding by Curtis C. McDonnell against 
Hannah T. Willson, instituted in municipal court. From a judgment 
of the Suprême Court in favor of plaintifï, défendant appeals. Af- 
firmed. 

Henry E. Davis, of Washington, D. C, for appellant. 
Léon Tobriner and Byron U. Graham, both of Washington, D. C, 
for appellee. 

ROBB, Associate Justice. Appeal from a judgment in the Suprême 
Court of the District for the plaintifï, appellee hère, under law rule 
19 of that court, in a landlord and tenant proceeding instituted in the 
municipal court. 
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According to the averments of the déclaration, plaintiff was a bona 
fide purchaser of the premises in question, necessarily required them 
for his own occupancy, and had given légal notice to the tenant to 
that effect. The défendant, in her affidavit of défense, denied that 
plaintiff necessarily required the premises for his own occupancy, and 
demanded a jury trial. 

Appellee contends that the "joint resolution to prevent rent profi- 
teering in the District of Columbia," commonly known as the Sauls- 
bury Resolution (40 Stat. 593), and invoked by the appellant, is un- 
constitutional, and hence that it is inimaterial whether or not he 
necessarily required the premises for his own occupancy. In the 
preamble to the resolution it is declared — 

"exseiUial to the national security and défense, and for the successful prosecu- 
tion of the war, to establish go^ernmental control and assure adéquate régu- 
lation of real estate in the District of Columbia." 

It is provided in the resolution that until a treaty of peace shall bave 
been definitely concluded between the United States and Germany — 

"no .ludicial oi'der, decrce, or jurtsment for the reeovery of possession of anj' 
real estate in the District of Columbia, now or hei-eafter held or acquired by 
oral or writtor. agivement of lease for one month oi' any longer period, or lor 
the e.iectment or dispossession of a tenant therefrom, shall be made," and that 
"ail leases thereof slia.ll continue so lonj; as the tenant continues to pay rent 
at the asi-eed rate and performs the other conditions of the tenancy whieh are 
not inconsistent herewith, unless the tenant lias commit ted waste, or lias been 
fiuilty on the premises of condiict which constitutes a nuisance or a breach of 
the i")eace. or other misdenieanor or crime, or that the premises are necessnrny 
required l)y a landlord or bona fide purchaser for occupation, either by himself 
or his wife, children, or dependenfs while he is in. the employ of or oflicially 
eonnected wilh any branch of the p;overninent. or where the property has been 
sold to a bona fide purchaser for his own occupancy." 

The resolution further provides that where an order, decree, or judg- 
ment has been made, but not executed, before the passage of the 
resolution, and the court is of opinion that it would not hâve been 
made had the resolution been in force, it shall be rescinded or modified 
"in such manner as the court may deem proper for the purpose of 
giving effect" to the resolution. The resolution also provides that — 

"ail remédies, at law or In equlty, of the lessor based on any provision in any 
oral or written agreenipnt of lease that the sanie shall be determlned or for- 
feited if the premises shall be sold are herel)y susrK-nded while this résolu- 
tion shall be in force, and every purchaser shall take the conveyance of any 
premises snbject to the riphts of ail tenants In possession thereof under the 
provisions of this i'(>solution ; that the tcrm 'real estate' as heroin used shall 
be coiistrued to include any and ail land, any building, any part o£ any build- 
ing, house, or dwelling, any apartment, rooni, suite of rooms and every other 
iraiiroveiuent or structure whatsoever on land situated and being in the Dis- 
trict of Columbia." 

[1,2] It hardly will be denied that under the Maryland Act of 
Cession (Acts 1791, c. 45, § 2), and subséquent proceedings thereunder, 
the title to real estate within the territory ceded became and is as 
absolute as the title to real estate in Maryland or any other state of 
the Union. Bursey v. Lyon, 30 App. D. C. 597. The enjoyment of 
that estate is subject, of course, to reasonable régulation, and, under 
265 F.— 28 
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the right of eminent domain, an attribute of sovereignty, the property 
may be taken for public use upon just compensation. Shoemaker v. 
United States, 147 U. S. 282, 13 Sup. Ct. 361, 37 L. Ed. 170; C. & 
O. Canal Co. v. Union Bank, 4 Cranch, C. C. 75, 80, Fed. Cas. No. 
2,653. In the latter case, cited with approval in the former, in speak- 
ing of the contention that the United States under the Act of Cession 
was without authority to take private property for public use, the 
court said : 

"We think It is sufBcient answer to thls objection, to say that tlie United 
States do not, by this inquisition, or by the charter to the Cliesapealve & 
Ohio Canal Company, claim any right of property in the soil. Tliey only 
daim to exercise the power which belongs to every sovereign to appropriate, 
upon just compensation, private property, to the mailing of a highway, 
wherever the public good requires it." 

[3] It will be well, before proceeding to an analysis of the resolution 
before us, to détermine to what extent the people of this District are 
protected by the Constitution of the United States. The assertion 
has been made that, Congress having power "to exercise exclusive 
législation in ail cases whatsoever" in the District (Constitution, art. 1, 
§ 8, par. 17), the provisions of the Constitution, which protect persons 
and property in ail other places under the jurisdiction of the United 
States, are without particular force hère. To this we cannot accède. 
It would be an anomalous situation, indeed, if nearly half a million 
people at the seat of government, under the very dôme of the capitol, 
should suffer such a discrimination and be ouside the protection of 
the Constitution. Fortunately this question has been set at rest by the 
Suprême Court of the United States. In Callan v. Wilson, 127 U. S. 
540, 550, 8 Sup. Ct. 1301, 1304 (32 L. Ed. 223), Mr. Justice Harlan, 
,3peaking for the court, said : 

"There is nothing in the history of the Constitution or of the original araend- 
ments to justify the assertion that the people of this District may be lawfuUy 
deprived of the beuefic of any of the coustitutioual guuranties of life, liberty, 
and property." 

In Wight V. Davidson, 181 U. S. 371, 384, 21 Sup. Ct. 616, 621 (45 
L. Ed. 900), the court, speaking of an act regulating assessments on 
property in the District of Columbia, said: 

"No doubt, in the exercise of such législative powers, Congress is subject to 
the provisions of the Fifth Ameudment to tlie Constitution of the United 
States, which provide, among other things, that no person shall be deprived 
of life, liberty or property without due proeess of law, nor shall private prop- 
erty be taken for public use without just compensation." 

[4] The title of the resolution in question indicates that it was the 
purpose of Congress to prevent owners of real estate in this District 
from collecting excessive rents during the war. That purpose was to 
be effected by closing the doors of the courts to owners who should 
attempt to get possession of their property, occupied or to be occupied 
under oral or written agreeraents, including those already expired, so 
long as the tenant or occupant should continue to pay rent at the rate 
theretofore paid. The owners of property unoccupied at the date 
of the resolution, or that was built or completed thereafter, were much 
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more advantageously situated than were the owners of property occu- 
pied at that time, since it was permissible for owners of the former 
class to exact whatever rental tenants would agrée to pay. It readily 
will be perceived that under the provisions of this resolution one 
who became a tenant after its passage might and probably would 
pay substantially more than a tenant in possession of like property 
under similar conditions, and it is quite probable that the new rate 
would more nearly approximate the fair rental, since the increased 
cost of living, repeatedly recognized by the government itself , normally 
would affect the cost of maintenance and upkeep of property and hence 
the rental rates. No rates, uniform or otherwise, were prescribed by 
the resolution. In other words, varying rates, under varying con- 
ditions and circumstances, were arbitrarily continued in force, with 
no attempt at uniformity. The resolution not only deprived the citizen 
of property without compensation, but its opération was not uniform, 
or intended to be uniform, for it afïected and was intended to afïect 
in one way property already under lease and to affect in another way 
property not under lease. The former class of owners were arbitrarily 
required to accept a rental based in many instances upon pre-war 
conditions, and which, therefore, might be so inadéquate under ex- 
isting conditions as to amount to a taking of private property without 
compensation, while the latter class were left free to exact whatever 
rent they might obtain. Moreover, the resolution prevents the sale for 
business purposes of one class of property and permits the sale of an- 
other class. 

[5] Whether the "business of renting" in the District of Columbia 
is so far afïected with a public interest as to be subject to régulation 
by Congress in the exercise of police power, we need not now déter- 
mine. Certain it is, however, that sucli régulation must be reasonable 
and operate with substantial uniformity. The resolution before us is 
unreasonable, because its necessary resuit is the taking of private 
property without compensation, and it is not uniform in its opération, 
for the reason that it is not impartial within the class subject to its 
provisions. 

[6] The Constitution is not superseded by a déclaration of war, 
and expérience has demonstrated that ample provision may be made 
for "the national security and défense" without overstepping its limi- 
tations. In the présent case, for example, by the exercise of the 
power of eminent domain, the government might hâve checked and 
thwarted any tendency on the part of landlords toward extortion, and, 
at the same time, hâve satisiied the due process clause of the Constitu- 
tion. 

While courts always are reluctant to déclare a law unconstitutional, 
and particularly when enacted to meet a supposed emergency, we are 
convinced that any temporary embarrassment resulting from or inci- 
dent to an adhérence to the suprême law of the land is to be preferred 
to the far reaching effect of a departure therefrom. The safeguards 
which the Constitution has thrown around the citizen to protect him in 
his person and property ought to be jealously guarded and observed. 
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We are constrained, theref ore, to hold that the resolution in question is 
unconstitutional. 

The judgment must be affirmed, with costs. 

Affirmed. 

Mémorandum of Dissent on Overruling Motion for Reargument. 

SMYTH, Chief Justice. Further study of this important case, in- 
volving as it does the validity of an act of Congress, has led me te 
seriously doubt the sounchiess of our décision, and therefore I think 
that a rehearing should be granted that the following points, not re- 
ferred to in the opinion, should be argued, and the case reconsidered 
by the court : 

1. Is the statement of the Congress in the preamble to the Sauls- 
bury Resolution that "it is essential to the national security and dé- 
fense, and for the successful prosecution of the war, to establish 
governmental control and assure adéquate régulation of real estate in 
the District of Colunibia," binding upon the court as a finding of fact, 
in the absence of anything to show that it is not true? 

2. If binding upon the court, does it establish that real estate in the 
District of Columbia during the period of the war is affected with a 
public interest, and therefore subjcct to the regulatory power of Con- 
gress ? 

3. If subject to that power, can it be said that the owner of the 
real estate in the case before us is deprived of his property by the 
resolution without due process of law, under the Fifth Amendment 
to the Constitution, if the rent which it permits him to receive consti- 
tutes a reasonable return for the use of his property? 

4. Since the amount which the owner is permitted to receive was 
agreed upon between him and the tenant before the passage of the 
resolution, must we not assume, in the absence of anything to, the con- 
trary, that it afïords the owner a reasonable return? 

5. Does the fact that the resolution may permit others to receive a 
greater return for the use of their property than is permitted to the 
owner in the case at bar afïect in any wise the constitutionality of the 
act, if the owner is permitted a reasonable return? 

Finally, is there any provision of the Constitution which prohibits 
Congress from passing an act which discriminâtes between landowners, 
if to each the act permits at least a reasonable return? 
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MARINE RY. & COAL CO., Inc., v. UNITED STATES. 

(Court of Appoals of DlstiMct of Columbia. Submitted March 3, 1020. Decidcrt 

April 5, 1920.) 

No. .'Î,'Î12. 

1. States ©33|3— Boundary between Maryland and Virginia fixed at high tida 

iine on Virginia shore. 

Tlie bouiidiiry liiio between M.-ii-ylaml and Virginia was originally tixed 
by tlie Maryland eliarter of l(j:!2, uiid(n- the provisions of whieli JSIaryland 
enibraced tbe Potomac River, llio soil muler it, and thc islands therein to 
tlie liixh-water Une of tide-water on tlie Vlrs^inia shore. 

2. Boundaries ©=514— Grant of land running "down" a river held not to cover 

land in the river. 

A Ki'ant of land on tlie west side of tlie l'otoniac river, deserlbed as 
lieKinniii^ at a certain tree and exteiidlns; "down" the river varions courses 
to another tree, did not puri)ort 1o convey land in the river proper. 

3. Public lands iS=3 190— Virginia Governor in 1669 was witbout authority to 

grant title to soil under Potomac river vested in Maryland by charter. 

The (Jovernor of A'irKinia eould not, by a f;n\nt niade in 1669, give 
title to the soil under the l'otoniac l'iver, wliich liad beeii vested iu the 
Maryland proprietary :>7 years beforc hy the charter of 1032. 

4. District of Columbia (S=>l — Compact between Maryland and Virginia for fixing 

boundary aiso fixes boundary of District. 

If the coiniiacc of 1785 between Maryland and ^'irglnia e.stabllshed the 
boundary between the two states at low-water mark, it likewise fixed the 
boundary of the District of ('olumbla as ceded by Maryland four years 
later, iinle.ss affected hy the exercise of political jurisdietion by the United 
State.s, since whatev<>r territory and right to the soil under the Potomac 
was ceded to tlie United States by Virginia was rccedeu, in 1846. 

5. Public lands is=7l93— In colonial grant, title to bed of river is in trust for 

nation, and subject to public use. 

Under ail of the graiits aloiig the Atlantic, includiug the Maryland 
grant to Ix)rd Baltimore, tlie sovereign ownershlp of the bed of a navi- 
gable river within the ebb and flow of the tide belongs liy virtue of the 
prérogative of sovereiguty, and is lield in trust for tlie nation and sub- 
ject to public uses. 

6. Navigable waters <@=736(l) — Ownership is in the states, subject to rights sur- 

rendered to national government. 

By the Révolution ali the i-ights of llio crown and rarliameut in the 
navigalile waters and llie soil undei- tlieiii becanio vested in the states, 
sub:'e"i to the righls surreiidered later to the national govermnent by 
the commerce clauses of the Constitnlion. 

7. Adverse possession 'g=>7(2)— Owners of fast lands on west side of Potomac 

could not acquire title to soil adverse to state or nation. 

The owners of fast lands on the west side of the l'otoniac river, ad- 
joining tidewater, could not, by virtue of their title thoreto, acquire aay 
title to the soil under tlii' river adverse to that of the state of Maryland, 
or its .successor in intere.st, the U'nited States. 

8. District of Columbia <S=^I— Navigable waters <@=336(l)— Compact between 

Maryland and Virginia held not to afFect jurisdietion over or nation's title 
to bed of Potomac. 

The compact of 17S,5 between the states of Maryland and Virginia, pro- 
vidiug for concurrent jurisdictiou ou the waters of the Potomac river, 
did not affect the lurisdiction over the bed of the river of the sovereiguty 
to which it belonged, or the title which the United States, as successor of 
the state of Maryland, has in the soil beneath such river. 

(gssFor other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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9. Navigable waters «=:>37(8)— Grant by Congrms of power to eommon oonncll 

af Alexandrla as to navigation, wharves, eto-, oonstrued. 

Act Cong. May 13, 1826, § 2, girlng the eommon oouncll of the clty of 
Alexandrla power to préserve navigation, erect wharves, etc., extended 
only to the exercise of police jurisdlctlon over the harbor and harbor im- 
provements, and was not a surrend er by Congress of its supervision of 
commerce, even In such harbor, or a surrender of Ita title in the bed of 
the river. 

10. Navigable waters iS=»39(4)— Rlparian rights are subject to commercial ne- 
cessity. 

Whatever rights a riparian owner on the banks of a navigable stream 
may hâve against individuals or the public, as represented by the gov- 
ernment, must yleld to commercial necessity for the improvement of navi- 
gation. 

11. Eminent domain <S=:385— Navigable waters ©=344(3)— Riparian owner on im- 
proved river held not entitled to compensation or to soil reclaimed by filling. 

Where the government, in improving the Potomac river, built a riprap 
wall and fllled in the river bed from the wall back to hlgh-water mark 
on the Virginia shore, a riparian owner was not entitled to compensation 
by reason of the fact that its access to the river was eut off, and dld not 
acqulre title to the reclaimed soll below low-water mark, slnee, so long as 
the soverelgn remains owner of submergea soll, It retalns the fee of soll 
reclaimed. 

12. Ejectment <^=38l— Plea of gênerai Issue by défendant In possession malces 
défense for whole land. 

Where the défendant in ejectment was found in possession of the land, 
its plea of the gênerai issue must be construed as making défense for the 
■whole of the land. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the United States against the Marine Railway & Coal 
Company, Incorporated. From a judgment for the United States, de- 
fendant appeals. Afïirmed. 

James R. Caton, of Alexandria, Va., for appellant. 

H. H. Glassie, of Washington, D. C, for the United States. 

VAN ORSDEL, Associate Justice. The United States, plaintiflF be- 
low, seeks by ejectment to recover possession of 60,984 square feet 
(1.4 acres) of land situated below and to the east of the high-water 
Une of the Potomac river within a cove or indentation on the river 
bank at or adjacent to the city of Alexandria, Va., as the high-water 
Une existed on the Ist day of January, 1911. 

It appears that Congress, in the River and Harbor Act of June 25, 
1910 (36 Stat. 630), made an appropriation for "improving Potomac 
river at Alexandria, Virginia, in accordance with the report submitted 
in House Document numbered twelve hundred and fifty-three." In 
the course of improving the river under direction of the Secretary of 
War, a riprap sea wall was constructed along the western edge of the 
channel below low-water mark between two points of land jutting into 
the river, known as Point Lumley and James Point. The wall thus 
constructed extended across the indentation called Battery Cove, em- 
bracing the land in controversy. In deepening the channel the material 
dredged from the bed of the river was deposited on the flat behind the 

®=>For otber cases ses Bam« toplc & KBY-NUMBER in ail Key-Numbered Digests £ Indexai 
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wall, filling the river bed from the wall back to the mean high-water 
mark on the Virginia shore. It also appears: 

"That at the date of the commencement of the building of said riprap wall 
the average depth of water within the area aforesaid in front of the uplana 
clalmed to be owned by the défendant, the Marine Railway & Coal Company, 
Incorporated, was iVz feet at mean low water, that the mean range of tlde was 
3 feet, and that there were, at that date, no existlng structures of any kind ex- 
tending from the défendant'» upland beyond the mean high-water mark and 
within the area inclosed and reelairaed." 

It also appears that the bed of tire river within the limits of Battery 
Cove was ail below low-water mark, except a narrow margin adjoining 
the river bank, between high- and low-water line, which was covered 
and exposed twice daily by the rising and receding tides. 

When the area was filled, plaintiff caused a fence to be constructed 
along the former high-water line, on which notices were posted warn- 
ing ail persons that said land was government property and that tres- 
passers would be prosecuted. Shortly thereafter défendant company 
destroyed the fence and took possession of the reclaimed land ; hence 
this suit. 

From a judgment in favor of plaintiff, défendant appeals. 

[1] It is settled law that the boimdary line between Maryland and 
Virginia was originally fixed by the charter granted by Charles I in 
1632 to Lord Baltimore of the province of Maryland, embracing the 
Potomac river, the soil under it, and the islands therein to the high- 
water line of tidewater on the Virginia shore. Morris v. United States, 
174 U. S. 196, 19 Sup. Ct. 649, 43 L. Ed. 946; Maryland v. West Vir- 
ginia, 217 U. S. 1, 46, 30 Sup. Ct. 268, 54 L. Ed. 645; Alexandria 
Canal Co. v. District of Columbia, 1 Mackey (12 D. C.) 217. It was 
held that the title thus granted to Eord Baltimore was not divested by 
any valid proceedings prior to the Révolution, nor affected by the prior 
grants by James I to the Colony of Virginia, or the subséquent grant 
to Lord Culpepper of the territory between the Potomac and the Rap- 
pahannock rivers, commonly called the "Northern Neck of Virginia." 

[2, 3] Défendant, presumably for the purpose of establishing later 
rights by prescription, relies upon a grant to one Robert Howsing on 
October 21, 1669, by Sir William Berkeley, Governor of Virginia, of — 

"6,000 acres of land situated upon the freshes of the Potomac river on the 
vi^est side thereof above tlip dividing branches of the same, beginning at a 
red oak standing by a small braneh or run of water near opposite to a small 
island commonly called and known by the name of My Lord's Island, ex- 
tending down the Potomac river various courses 3,152 pôles, making a south- 
westerly Une to a pokecory standing at the north point of a creek named by 
the English Indlan Cabin creek, which creek divides this land and the tract 
of land surveyed by John Matthews, from the said pokecory northwest and,- 
by west hy the said creek and main braneh 520 pôles ; from thence north 
940 pole,s; flnally east 720 pôles to the red oak begun at, including several 
small creeks and inlets, for the said quantity of land." 

The efïect of this grant upon the présent controversy may be dispos- 
ed of by référence to the patent, which does not purport to convey 
land in the river proper. The river boundary starts at a point on the 
land, and extends down the river, not by a straight line, but by "vari- 
ous courses" in a southwest line to another point on the land. Nor 
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could the Governor of Virginia grant to Howsing title to soil under 
tlie river which 37 years before had been vested in the Maryland pro- 
prietary. 

On March 28, 1785, a compact was entered into by Virginia and 
Maryland, which among other things, provides : 

"Slxth. ïhe river l'atowinac-k sliall be considerod aw a coimiion higliway for 
the purpose of navigation ai)(l coinnierc-e to tlie eitizens of Virginia and Mary- 
land, and of tlie TTnited States, and to ail otiier per.-^oua in amity witli îlie 
said States trading to or from Virginia or Maryland." 

"Seventh. Tlie citizens of each state respeetively sliall hâve full property 
in the shores of the Patowmack river adjoining Iheir lands, with a!l émolu- 
ments and aUvantages thereunto belonging, and the privilège of making and 
earrying ont vvharves and other iniprovements so as not to obstruct or injure 
the navigation of the river," etc. 

This compact, considered as a whole, seems not to hâve related to 
the question of boundary, but to the establishment of a System where- 
by the two states and the citizens thereof could amicably use and police 
the waters of the Chesapeake Bay and the Potomac and Pocomoke 
rivers. The subject-matter of the agreement was use and jurisdiction, 
not sovereignty. While it is stated in the compact that tlie boundary 
on the Chesapeake and Pocomoke is doubtful, no attempt was made 
to adjust it, and nothing vvhatever is said as to the boundary on the 
Potomac. 

By repeated décisions of the courts of this District, it has been held 
that the jurisdiction of the United States within the District of Colum- 
bia extends over the Potomac river to the line of high water on the 
Virginia shore. Alexandria Canal Co. v. District of Columbia, supra : 
Smoot V. District of Columbia, 23 App. D. C. 266, 271 ; Evans v. 
United States, 31 App. D. C. 544; Jefferson v. District of Columbia, 
40 App. D. C. 381, 383. In the Alexandria Canal Co. Case, the court 
sustained the power of the District to assess and collect taxes upon the 
Aqueduct Bridge up to the high- water line on the Virginia shore. In 
the Smoot and Jefïerson Cases, it was held that the police power as 
Gxercised by the District extends over the entire river. In the Evans 
Case the authority of the District to arrest and prosecute persons fish- 
ing in the waters of the Potomac from the Virginia shore was sus- 
tained. 

The holding in thèse cases is grounded in no small degree upon the 
theory that Congress has politically determined the territorial limits 
of the District of Columbia. In the first section of the Revised Stat- 
tites of the United States affecting the Di.strict of Columbia, approved 
June 22, 1874, Congress defined the District to be: 

"That portion of the territory of the United States eeded by the .state ot 
Maryland for the permanent seat of government of the TJnited States, inclnding 
the river Potomac in its course through the District and the islands therein." 

Thus is appears that, not only has Congress legislated upon the 
basis that the entire river is embraced within the District, but the rec- 
ord shows that the municipal corporation, as the executive agency 
of the government for the enforcement of police power, has claimed 
and exercised, and still claims and exercises, jurisdiction to the high- 
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water mark on the Virginia side. This, it would seem, constitutes a 
political détermination of the territorial limits, binding upon the courts 
of this jurisdiction. As was said in State v. Dunwell, 3 R. I. 127, 128: 

"This exception assumes to bring in question tlie easiei'n bonndar.y line of 
this State. Wliere that line is, de jure, is a political (question, with wliicli tlie 
courts of the state will not interineddle. Suiiicient for tlieni is it lliat the 
State has always clainied jurisdiction up to and 'along the easterly sido or ijanli' 
of the Seelconk river, and exereised it in fact. The courts ai'e l)ouu(l to talic 
cognizance of the boundaries in fact claimed by the state." 

[4] In the récent case of Maryland v. West Virginia, 217 U. S. 
577, 30 Sup. Ct. 630, 54 L. Ed. 888, the court, considering the award 
of 1878, by which the boundary betvveen the states of Maryland and 
Virginia was fixed at the low-water line on the Virginia shore, held, in 
effect, that this line had been established by the compact of 1785. The 
United States was not a party to the award of 1878, and her status 
with respect to the boundary between the District of Columbia and 
Virginia was not involved. However, as we interpret the opinion, it 
holds that the boundary was established at low-water mark by the com- 
pact of 1785, and, unless afïected by the exercise of political jinnsdic- 
tion by the United States, it likewise fixes the boundary of the District 
of Columbia as ceded by Maryland in 1789, four years after the com- 
pact, since whatever territory and right to the soil under the Potomac 
was ceded to the United States by Virginia in 1789 was receded in 
1846. 

[5-7] Corning, now, to the rights attempted to be asserted by the 
défendant company in this case, they are inconsistent with the very 
nature of title to the bed of navigable waters. The title of Maryland 
in the soil below tidewater in the Potomac was established upon too 
firm a foundation to be shaken by private land grants upon the Virginia 
shore. The sovereign ownership of the bed of a navigable river with- 
in the ebb and flow of the tide belongs by virtue of the prérogative of 
sovereignty and is held in trust for the nation and subject to public 
uses. Such was the nature of ail the grants along the Atlantic, includ- 
ing the grant to Lord Baltimore. As said in the Morris Case : 

'•The varions charters jrranted by dilferent nionarchs of tlie Stuart dynasty 
for large tracts of ten-itory on the Atlantic coast conveyed to the grantees 
both the territory descrihed and tlu^ powers of government, including tlie prop- 
erty and the dominion of lands under tidcwaters." 

And in the same case the court held that the title in the crown to 
the soil under navigable waters is held in trust for the use of the whole 
community, "and not as private property, to be parceled out and sold 
for his own individual émolument." With the American Révolution, 
ail the rights of the crown and Parliament in the navigable waters and 
the soil under them became vested in the states, subject to the rights 
surrendered later to the national government by the commerce clauses 
of the Constitution. So sacred is this trust that it has been universally 
held, not only that a grant of the sovereign to the bed of a public water- 
wày must be in express terms, but it must be with the consent of the 
législative department of the government. Martin v. Waddell, 16 Pet. 
367, 410, 10 L. Ed. 997. It is therefore inconsistent with every prin- 
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ciple upon which the title to the soil under public waterways is pro- 
tected to hold that défendant, or its predecessors in interest, by virtue 
of their title in the fast lands adjoining tidewater acquired any title 
adverse to that of the state of Maryland or its successor in interest, 
the United States. 

[8] Nor is the contention of counsel for défendant more tenable 
on the question of jurisdiction, either as to the corporation of the city 
of Alexandria or the state of Virginia over the bed of the Potomac 
river. By the compact of 1785 concurrent jurisdiction on the waters 
of the Potomac was established between the two sovereignties of 
Maryland and Virginia. Such compacts are common in this country 
over the waters of navigable streams. But as to the bed of the river 
the jurisdiction in the sovereignty to which it belongs is not thereby 
affected^ As was said in the case of Wedding v. Meyler, 192 U. S. 573, 
584, 24 Sup. Ct. 322, 324 (48 L. Ed. 570, 66 L. R. A. 833), where the 
court was considering the effect of a similar compact between the 
state of Kentucky and the state of Indiana affecting the waters of the 
Ohio: 

"What the Virginia compact most certainly conferred on the states nortb 
ol the Ohlo was the right to adniinister the law below low-water mark on the 
river, aud, as part of that right, rhe right to serve process there with eflect. 
State V. MuUen, .'^5 lowii, 199, 205, 206. What more jurisdiction, as used in 
the statute, may embraoe, or what law or laws properly would détermine the 
civil or crimlnal effect of acts done upon the river, we hâve no occasion to 
décide in this case. But so far as applicable we adopt the statement of Chief 
.Justice Robertson in Arnold v. Shields, 5 Dana [Ky.] 18, 22 [30 Am. Dec. 669] : 
■Jurisdiction, unqualified, being, as it is, the soverelgn authority to make,^ 
décide on, and exécute laws, a concurrence of jurisdiction, therefore, must en- 
title Indiana to as much power, législative, judiciary, and executive, as 
that posses.sed by Kentucky, over so much of the Ohio river as flows be- 
tween thein.' The conveniences and inconvenlences of concurrent jurisdiction, 
l)orh are obvious, and do not need to be stated. We hâve nothing to do with 
them when the lawmaking power has spoken. To avoid mlsunderstanding it 
may be well to add that the concurrent jurisdiction given is jurisdiction 'on' 
ihe river, and does not extend to permanent structures attached to the river 
l)ed and within the boundary of one or the other state." 

A similar rule has been announced in Central R. Co. v. Jersey City, 
209 U. S. 473, 28 Sup. Ct. 592, 52 L. Ed. 896; Nielsen v. Oregon, 
212 U. S. 315, 29 Sup. Ct. 383, 53 L. Ed. 528; McGowan v. Columbia 
River Packers' Ass'n, 245 U. S. 352, 38 Sup. Ct. 129, 62 L. Ed. 342; 
Nicoulin V. O'Brien, 248 U. S. 113, 39 Sup. Ct. 23, 63 L. Ed. 155. 

The compact of 1785 between Maryland and Virginia fundamentally 
dealt with the matter of the exercise of concurrent jurisdiction over 
the waters of the Potomac. Hence, whatever be the right of the 
state of Virginia, or its executive agency, the municipal corporation 
of Alexandria, not parties to this controversy, to exercise criminal and 
civil jurisdiction over the waters of the Potomac, such jurisdiction 
can in no way affect the title which the United States, as the successor 
of Maryland, has in the soil beneath the Potomac river. 

[9J Nor is this affected by section 2 of the act of Congress of 1826 
(4 Stat. 163), which, among other things, provides that the common 
council of Alexandria — 
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"shall hâve power to préserve the navigation of the Potoraac river, within 
their jurisdictlon, to erect, repalr, and regulate public wbarves, deepen doclis 
aud basins, and to limit the extension of private vvharves, into the harbor." 

This extended only to the exercise of police jurisdiction over the 
harbor and harbor improvements, and did not amount to a surrender 
by Congress of its supervision of commerce, even in the harbor of 
Alexandria, or to the surrender of the title of the United States in the 
bed of the river. 

Nor is it important, as appears from the record, that by filling in the 
Potomac front adjacent to the city of Alexandria there lias been added 
to the fast lands many blocks of ground which are occupied by the 
citizens of Virginia and on which the municipality and the state are 
collecting taxes. It is unnecessary to consider thèse matters, or what, 
if any, prescriptive rïghts may hâve accrued by adverse possession, 
since, as to Battery Cove — the property in question — no such condition 
or occupation at any time existed prior to the date when the govern- 
ment improvements were authorized in 1911. 

flO] Defendant's contention, based upon the doctrine of riparian 
rights, is likewise untenable. Whatever rights a riparian owner on 
the banks of a navigable stream may hâve against individuals, or the 
unorganized public, or even the gênerai public, as represented by the 
government, must vield to commercial necessity. Greenleaf Lumber 
Co. V. Garrison, 237 U. S. 251, 35 Sup. Ct. 551, 59 L. Ed. 939. The 
basis of the rule is clearly stated in Sage v. Mayor, 154 N. Y. 61, 79, 
47 N. E. 1096, 38 L. R. A. 606, 61 Am. St. Rep. 592, and quoted with 
approval in Scranton v. Wheeler, 179 U. S. 141, 162, 21 Sup. Ct. 48, 56 
(45 L. Ed. 126), as follows: 

"I thinlc that the rule rests upon tlie principle of impUed réservation, and 
that In every grant of lands bouuded by navigable waters v»-here the tide ebbs 
and flows, made by the orown or the state us trustée for the public, there is 
reserved by implication the right to so improve the water front as to aid navi- 
gation for the benefit of the gênerai public, without compensation to the ri- 
parian owner. ïhe implication spriugs froui the title to the tideway, the 
nature of the subject of tlie grant and its relation to navigable tidewater, 
which has been aplly called the highway of the world. Tlie common law 
recognizes navigation as au Interest of paramouut importance to the public." 

[11] Not only is défendant deprived of the right of compensation 
by reason of having its access to the river eut off, but its title to the 
reclaimed soil below low-water mark stands upon no better f oundation. 
No right is asserted by virtue of any grant by the sovereign of title 
to the bed of the river below low-water mark within the reclaimed lim- 
its, or of occupation by wharfage or otherwise. For aught that the 
record discloses, this cove, at the time the government work began, was 
in the same condition as when granted by L,ord Baltimore. A similar 
question arose in Morris v, United States, supra, wherein the title to 
certain reclaimed lands in the Potomac flats in the city of Washington 
was involved. It was held that, in the absence of a spécial grant by 
Congress of the bed of the river, which in the improvement of naviga- 
tion had been reclaimed, the title to the reclaimed land remained in the 
United States. The rule is without exception that, so long as the 
sovereign remains owner of submerged soil, it retains the fee of the soil 
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reclaimed. Barney v. Keokuk, 94 U. S. 324, 24 L. Ed. 224; Hoboken 
V. Penna. R. Co., 124 U. S. 656, 8 Sup. Ct. 643, 31 L. Ed. 543; Illinois 
Central R. Co. v. Illinois, 146 U. S. 387, 13 Sup. Ct. 110, 36 L. Ed. 
1018. 

[12] Whatever view be taken of the West Virginia Case, the judg- 
ment must be affirmed. Appellant pleaded nothing but the gênerai 
issue, and vvas found in possession of the land demanded. lîis plead- 
ing, therefore, must be construed as making défense for the whole. 
Gréer v. Mezes, 24 How. 268, 277, 16 h. Ed.Vj61. 

Affirmed. 



ATLAS PORTLAND CEMENT CO. et al. v. FOX. 

(Court of ApiJcals of District of Colnmbia. SubmittL'<l January 8. 10"0. 

Decided April .5, 1920.) 

No. 3289. 

1. Deeds <E=>54, 108— Delivery essential to validity. 

\Vl]tr(' a (Iwd iicver (aine into tJio possession of tlie granteo iintil it 
■vvas delivcred for record, it liad no leiral existence mitil tliat tiiue, as 
the act of delivery is essential to tlie existence of any deed. 

2. Estoppel <s=338 — Where deeds were executed before delivery of deed to gran- 

tor, title passed from him ths instant his deed was delivered. 

Wiiere plaintiff, in purchasing land, had flie deed niade to C, who 
conve.yed to lî., who in turn coaveyed to plaintiff, and the deeds to R. 
and plaintiff were executed before delivery of tlie deed to C, the in- • 
stant the logal title passed to C. hy delivery of the deed, it passed to plain- 
tiff hy force of tlie covenants for further assurance containod in the 
deeds to K. and from R. to him. 

3. Judgment ©=3782— Lien attaches to actual interest in after-acquired real es- 

tate. 

A judgment lien will attach to after-acquired rettl estate of a jud.3- 
ment debtor, hut only to the extent of ttie actual title wliich the debtor 
bas therein. 

4. Judgment ©=3780(3)- Person who conveyed to another before delivery of deed 

to him had no interest suliject to lien. 

Where plaintiff, in purchasing land, had the deed inade to C, wlio 
executed a deed to a third person, who conveyed to plaintiff before the 
deed to C. was delivered, C. never acquired any interest to which a 
prior judgment lien could attach. 

5. Judgment ©=:3788(l) — "Creditors," in recording statute, inciudes judgment 

creditors. 

Under Code, § 499, providing that, as to creditors and subséquent bona 
fide purchasers and niortgagees vvithout notice, a deed shall only take 
effect from the tinie of its delivery to the re(;order of deeds for record, 
"creditors" inciudes .iudgment creditors. 

[l'M. Note. — For other deiinltions, see Words and Phrases, First and 
Second Séries, Creditor.] 

6. Judgment <S=»788(I)— Failure to record deed did not render land subject to 

lien of judgments previously obtained. 

Code, § 490, makiiig unrecorded deeds ineffective as against creditors, 
applies only to creditors who extend crédit or secure judginent while 
the record title reuiained In the debtor, and did not apply to the failure 
to record a deed, where the judgiiieuts against the grantor were ob- 
tained before he obtained title. 

Smytb, Chief Justice, dissenting. 
^saFor otlier cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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Appeal from the Suprême Court of the District of Columbia. 

Suit by Edmund K. Fox against the Atlas Portland Cément Com- 
pany and another. From a decree for plaintiff, défendants apped. 
Affirmed. 

Chas. W. Clagett, J. M. Kenyon, and H. B. F. Macfarland, ail of 
Washington, D. C, for appellants. 

W. G. Johnson, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. Appellee, Fox, filed a bill in 
equity in the Suprême Court of the District of Columbia to enjoin 
appellants from attempting to en force or assert any lien upon certain 
real estate owned by plaintiff, Fox, in the District of Columbia, by 
reason of certain judgments at lavv held by the défendant companies. 
From a decree in favor of plaintiff, défendants appeal. 

It appears that plaintiff, Fox, in July, 1914, purchased the prop- 
erty in question, and for business reasons had it conveyed to one 
Joseph B. Colburn. The deed to Colburn was executed September 
9, 1914. After its exécution one of the vendors, Kraft by name, hand- 
ed the deed to the assistant secretary of the Columbia Title Company, 
stating that the terms of sale had not 'been complied with, and in- 
structing him not to record the deed or deliver it until he (Kraft) told 
him to do so. On the afternoon of September 23, 1914, the agent of 
the Title Company, pursuant to written instructions from Kraft, 
filed the deed for record. The deed never came into possession of 
Colburn, and delivery only occurred by the act of the agent of the 
Title Company in filing it for record. 

On September 22, 1944, the day before authority was given to record 
the Colburn deed, Colburn executed a deed to the entire property to 
one Alice J. Reardon, a clerk in the office of Fox, and on the same 
day Reardon executed a deed to h'ox. No considération passed to 
either Colburn or Reardon in thèse transactions. Thèse deeds from 
Colburn to Reardon and from Reardon to Fox were not recorded un- 
til June 10, 1916. 

Prior to the conveyance from Kraft to Colburn, two judgments 
were secured in this District against Colburn, one in favor of défend- 
ant Cément Company and one in favor of défendant Sand Company. 
It is to restrain any attempted en forcement of thèse judgments as 
liens upon the real estate in question that this action was brought. 

[1] The reason Fox had for taking title through Colburn and 
Reardon was to enable him to place two trusts upon the property. 
Thèse are not important, since défendants' case rests upon tlîeir righi 
to assert their judgment liens by reason of the delay of Fox for 
almost two years in recording the Colburn and I^eardon deeds. It is 
not contended that Colburn ever had any right or interest in the prop- 
erty. The deed from Kraft to Colbiu-n had no légal existence until 
one day after Colburn had executed and delivered the deed to Fox. 

"The aot of delivery is essential to the existence of any deed, Ijond, or 
note. Althoush dniwn and signed, so long as it is nndelivered, it is a nul- 
lity; not only does it take effect only î^j/ delivery, but also only on delivery." 
Young V. Clnrendon Township, 132 U. S. 340, 353, 10 Siii>. Ct. 107, 111 (3;i 
L. Ed. 35C;. 
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[2] It follows, therefore, that on September 22, 1914, when Col- 
bum deeded to Reardon and Reardon deeded to Fox, neither Colburn 
nor Reardon had any title, and the title which subsequently passed to 
Fox was by force of the covenant for further assurance contained 
in the two deeds. Hence the instant légal title passed to Colburn by 
the constructive delivery of the Kraft deed for record, it passed to 
Fox by the two deeds of the day before. If the judgments could at- 
tach and bind the property by virtue of the delay of Fox to record 
the Colburn and Reardon deeds, by the same token they would hâve 
attached if the deeds had been recorded the day they were executed, 
for the instantaneous existence of the title in Colburn would serve as 
well for the attachment of the lien as the 20 months Fox withheld 
the deeds from record. In other words, if a lien attached it did so 
as matter of law, and not through any équitable rights the défendants 
either gained or lost. During the period the apparent record title was 
in Colburn, défendants extended no crédit, acquired no judgments, and 
refrained from doing no act upon the strength of it. Indeed, they 
admit they were without knowledge of Colburn's connection with the 
transaction until summoned in the présent suit. 

The whole claim is based upon a construction of section 499 of the 
District Code, which is as follows : 

"Any deed conveying real property in the District, * * * exocuted and 
aclmowledged and certified as aforesaid and delivered to tlie person in whose 
favor the same is executed, shall be held to take effect from tlie date of the 
delivery thereof, exeopt that as to ereditors and subséquent bona fide pur- 
chaseri? and mortgagecs -n-ithout notice of said deed ***}(; ghall only 
talîe efTect from the time of Its delivery to the recorder of deeds for record." 

The statute is one merely of notice. As stated by Chief Justice 
Alvey in Fitzgerald v. Wynne, 1 App. D. C. 107, 121 : 

"The great object of the statutes In laqulring deeds of conveyance to be 
acl%nowledged and recorded is to prevent the practice of fraud upon ereditors 
and purchasers — to furnish the nieans of notice nnd protection to innocent 
third parties." 

To prevent fraud and furnish notice when? At the time the crédit 
is extended or the claim reduced to judgment, on the strength of the 
debtor's apparent title. Not before the title was acquired, but during 
its record existence. 

[3, 4] Unquestionably a judgment lien will attach to after-acquired 
real estate by the judgment debtor. McClung v. Beirne, 10 Leigh 
(Va.) 394, 34 Am. Dec. 739; Coad v. Cowhick, 9 Wyo. 316, 63 Pac. 
584, 87 Am. St. Rep. 953. But the lien will only attach to after- 
acquired real estate to the extent of the actual title which the debtor 
has therein. 

"It is generally conceded that the lien of a judgment does not attach 
the land to which the judgment debtor lias only a naked légal title, unac- 
companied by any bénéficiai interest, the équitable and bénéficiai title being 
in another. A judgment lien attaches only to the Interest which the debtor 
has in the real estate, and if lie has no actual interest, though possessing 
the légal title, then no lieu attaches." 15 R. O. L. 807. 

Inasmuch as it niust be conceded that Colburn never acquired any 
interest in the real estate in question to which a prior judgment lien 
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could attach, it foUows that défendants can assert no rights upon 
the theory of after-acquired title. 

[5, 6] Corning to the effect of the recording statute (section 499, 
supra), it is universally held that statutes which protect subséquent 
purchasers and incumbrancers against prier unrecorded deeds are not 
construed as affording protection to a judgment creditor. Brown v. 
Pierce, 7 Wall. 205, 19 L. Ed. 134. But our statute goes further, and 
afïords protection to creditors, which includes judgment creditors. 
But this, in the absence of fraud, applies only to cases where the crédit 
has been extended or judgments hâve been secured while the record 
title remained in the debtor. In American Savings Bank v. Eisminger, 
35 App. D. C. 51, 21 Ann. Cas. 861, this court, construing the présent 
statute, said: 

"So interpreted, we think It must be declared to hâve extended the Judg- 
ment lien to ail lands held under apparently perfect légal title by the judg- 
ment debtor at the tlme of the rendition of judgment, notwithstanding the 
same might be subject to some secret trust, capable of being placed upon 
record. • • • We are of the opinion, therefore, that the lien of the ap- 
pellants' judgment attached to the land, to the extent of Roblnson's apparent 
title, and is superlor to the équitable Interests of the syndicate beneficiaries, 
of which the creditors had no notice when their judgments were rendered." 

This clearly states the limitations of the statute in this District. It 
therefore appears that, since the claims of défendants neither accrued 
nor were reduced to judgment during the period of almost two years 
during which the record title remained in Colburn, the liens will not 
attach. 

The decree is affirmed, with costs. 

Afïirmed. 

SMYTH, Chief Justice, dissents. See 49 App, D. C. 295, 265 
Fed. 1021. 



HAZEN et al. v. AMERICAN SECURITY & TRUST CO. et al. 

(Cîourt of Appeals of District of Columbia. Submitted Jan. 6, 1920. Declded 

April, 5, 1920.) 

No. 3287. 

1. Perpetultles ®=34(l)— Interest beginning within specffled period, though eX' 

tending beyond it not ebjectionable. 

An interest is not obnoxious to the rulè against perpetuities, if it begins 
wlthln llves in being and 21 years, although it may end l)eyond them. 

2. Perpetuities ®=34(3)— Gift to diildren of adopted daughter held to vest within 

permissible period. 

Under a will givlng real and Personal property, after the death of the 
testator'g wlfe, in trust for an adopted daughter for her life and then to 
her childr«i in specifled proportions during their respecttre lives, and 
wi the death of each of the children to hls or her lielrs, the life interests 
of the childrw» of the adopted daughter necessarily vested within the 
X)eriod permitted by the mie against perpetnitics. 

CssFor other cases ses same topic * KBiT-mjHBER ia an Key-Numbered Dlgests ft Indexe* 
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3. Appeal and error ©=843(2)— Judgment affirmed, without determining validity 

of remainders, when life interest not dépendent thereon. 

In a suit by heirs of a testator to remove an !ilU>fj:ed eloud frorn their 
title ai'ising froni a will giving property, after tlie death of tlie testator's 
wife, in trust for an adopted daughter for lier life. and then to her 
cliildren duriug tlieir respective lives, with reinainder to their tieirs, tlie 
life interests of tlie cliildren having vested within the permissible period, 
a judgment for défendants may be atiinned, without detennining the 
validity of the gift over, if the life interests are not so Intimately cou- 
nected with sueh gift as to be dépendent on its validity. 

4. Wills <S=>853— Validity of life interest held not dépendent on validity of sift 

over. 

Under a will giving jiroperty, aftcr the death of the testator's wife, 
in trust for an adopted daughter for her life, and then to her children lor 
their lives, with remainder to their heirs, the validity of the life intere.sts 
given the children vvas not dépendent on tho validity of the gift over, 
where the vi'ill indicated that the adopted daughter and her children were 
the spécial ob.jects of the testator's bounty. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Wilham P. C. Hazen and others against the American Se- 
curity & Trust Company, as executor and trustée under the last will 
and testament of Abraham D. Hazen, deceased, and others. From a 
decree for défendants, plaintiffs appeal. i\ffirmed. 

Geo. E. Sullivan, of Washing'ton, D. C, for appellants. 
Clarence R. Wilson, Paul E. Lesh, F. W. Brandenburg, and E. C. 
Brandenburg, ail of Washington, D. C, for appellees. 

ROBB, Associate Justice. The seventh paragraph of the will of 
Abraham D. Hazen, who died in this District on December 4, 1901, 
reads as follows: 

"Seventh. Upoii the death of niy said wife, tlie said conipany, hereinafter 
designated as 'my exëeutor,' shall, after the apiiraisal mentioned in the uext; 
preceding item of this will shall hâve been made, subniit the saine to my said 
adopted daughter, who may sélect one-half in value of tho parts or parcels 
composing said real and personal estate belongiug to my estate and remain- 
ing at my wife's death, and tliereupon said company shall hold said one-half 
of siiid estate and the parcels of land included in the sanie for the use and 
benetit of my said adopted daughter during her Ufe, and shall pay to her, 
and not to any creditor or assign of hers, the net income from said half m 
monthly or quarterly instalinents as such income is received, it being under- 
stood that ail profier cost, taxes, cost of in.surance and repairs shall be first 
deducted froin the gross income collected, and my said daughter may, if she 
so elect, occupy free of charge or rent any house composing said half of said 
estate, and upon her death, the said half shall be held for the use and benefit 
of the children of said adopted daughter then living or the issue of such of 
theni as may then be dead leaving issue surviving my said adopted daughter, 
but it is my will and I do direct that Mary Hazen DufCey, the daughter of my 
adopted daughter and the namesake of my wife and for whom my wife and I 
bave the greai:est affection, shall if living at the death of her mother take a 
share three times as large as the share of each of the other children of my 
said adopted daughter, which other children shall take In equal shares between 
and among themselves, and each of the children of said adopted daughter shall 
take only for and during the ternis of their resijectlve lives and upon tne 
death of each the share of the one so dying shall go absolutely to the persons 
who shall then be hêr or his heirs at law accordirig to the laws of descent 
now in force in the said District of Columbia." 

^z=>For other cases sce same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Testator's widow, Mary V. Hazen, died October 31, 1916. The 
"adopted daughter," Hannah E- Duffey, named in the will, died May 
21, 1915, leaving four children, whose names and dates of birth are as 
follows : Mary Hazen Duiïey, born November 12, 1897 ; Hugh Clar- 
ence Duffey, born June 11, 1899; Depue Hazen Duffey, born October 
9, 1903; and Horace Duffey, born June 8, 1908. 

On October 5, 1917, appellants, as heirs at law of the testator, fîled 
their bill, in which they alleged that the provisions of the seventh pàr- 
agraph of the will are void for remoteness ; that Hannah E. Duffey 
was never legally adopted, and could not bave been, "because the origi- 
nal adoption statute in the District of Columbia was not passed until 
February 26, 1895 (28 Stat. 687), and provided for the adoption of 
infants only," Hannah E. Hazen then being over 21 years of âge. 
Appellants asserted their right to the estate attempted to be devised by. 
the seventh paragraph of the will, and sought a decree reraoving the 
alleged cloud upon their title to the estate involved in that paragraph. 
The bill also contains a prayer for gênerai relief. ■ 

The case was heard upon the pleadings and évidence, and the decree 
recited that — 

"the court l)eing of opinion with respect to the scveral questions arising upon 
the will of Abraham I). Hazen, deceasetl, controverted and at présent t'or 
do'cision, that the l'espective légal interosis given by virtue of the sald will to 
the children of Hannah Diifiey, who is referrcd to in .said will as testator's 
adopted daughter, ail became vostcd in said children within thé period pre- 
scribed by law and are valid, and that the said will so far as cpncerns the 
présent interesls arising thereunder is in ail respects valid, and that the 

présent claiin of the plaintiffs to the entire estate is not wfell founded. 
* * * " 

[1] "An interest is not obnoxious to the rule against perpetuities if 
it begins within lives in being and twenty-one years, although it may 
end beyond them." Gray, Rule against Perpetuities (3d Ed.) par. 322. 
Tn Pulitzer v. Livingston, 89 Me. 359, 36 Atl. 635, the court thus de- 
fined a perpetuity : 

"It is a graiit of property whereln the vesting of an estate or interest is 
nnlawfnlly post.pone<l. The law allows the vesting of an estate or interest, and 
also the power of aliénation, to be postponed for the period of a life or llves 
in being and 21 years and nine nionths thereafter, and ail the restraînts upon 
the vesting that may suspend it beyond that period arc treated as perpétuai 
restraints and void, and estâtes or interests which are dépendent on them 
are void. Nothing is denounced as a pei'petiiity that does not transgress this 
nilo, and equlty follows tliis rule by way of analogy in dealing with execu- 
tory trusts, and those trusts which transgi-ess the l'ule are called transgressive 
trusts, being in (Hpiity the spécial (suivaient of what in law are called per- 
petuities. « * * q']ip mi{> against perpetuities bas no aiiplication to vested 
estâtes or interests." 

In Gray v. Whittemore, 192 Mass. 367, 78 N. E. 422, 10 L. R. A. 
(N. S.) 1143, 116 Am. St. Rep. 246, the court said : 

"It is settled that an interest is not obnoxious to the rule against perpetuities 
if it begins within the prescribed i)erioil, although it may extend beyond that 
lirait." 

[2-4] The life interests of the children of Hannah E. Duffey of 
necessity vested within the permissible period, as found by the trial 
265 F.— 29 
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court, and, if those interests are not so intimately connectée! with the 
gift over as to require us now to détermine the validity of such giîts, 
the décision may be affirmed without more. See Jordan v. O'Brien, 
33 App. D. C. 189. In Landram v. Jordan, 203 U. S. 56, 27 Sup. Ct. 
17, 51 L. Ed. 88, the testator had created a trust for his children, in- 
cluding ail of his property except one parcel, the income from which 
was to go to a nièce for life. The gênerai trust was declared void, as 
creating a perpetuity, but the trust for the nièce was sustained. In the 
Suprême Court the sole question considered was whether the gift to 
the nièce was "so intimately connected with the f ailing scheme as to fall 
with it." The court said: 

"It would be a strong thing to sày that we gather from thls will an întent 
that, If the trust so far as it concems tbe testator's descendants should fail 
because they prefer to take the property by Intestacy free from the limita- 
tions of the will, therefore the one gift outside his family should be defeated 
al«o. The trust is not a metaphysical entity, or a Prince Kupert's drop, which 
Aies to pièces if broken in any part." 

The devise to the children of Hannah E. Duffey was a devise to a 
class, which, of necessity, was made up within her lifetime, and the 
share of each became fîxed and certain at her death, and in no way 
aflfected by the provision as to the remainder. Unlike the situation in 
Wills V. Maddox, 45 App. D. C. 128, the life interests were not so in- 
volved in the gift over as to be dépendent upon it. A re^ding of the 
paragraph of the will under considération irresistibly leads to the con- 
clusion that the spécial objects of the testator's bounty were Mrs. 
Duffey, referred to as his adopted daughter, and her children. There 
is no reason to assume that the testator intended his provision for 
thèse spécial objects of his solicitude to be dépendent upon the remote 
interests thereafter devised. The language used indicates exactly the 
opposite, and, as the Suprême Court has declared that to be the test, 
we see no occasion to prolong this discussion. 

The contention has been made by appellees that the status of Han- 
nah E. Duffey was that of an adopted child, and that she was capable 
of taking by inheritance, but we do not deem it necessary to pass 
upon this question. 

The decree is affirmed, with costs. 

Affirmed. 
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HOLLIS et al. v. KUTZ et al. 

< Court of Appeals of District of Columbia. Submitted February 4, 1920. De- 

clded Aprll 5, 1920.) 

No. 3296. 

Gas <S='I4(I)— Proceedings to review order of Public Utilities Commission not 
maintainable by one not a party. 

L'nder Aet March 4, 1913, § 8, pars. 38-40, relative to eomplaints and 
proceediugs before the l'ublle Utilities Commission of the District ot 
Columbia and paragraphs CA and G7, antliorizinK a proccedins in cquity 
in the Suprême Court to vacate or modify any décision or order, tlie pro- 
ceeding in the Suprême Court is in the nature of an appeal, rather than 
an original suit, and one wlio vvas not a party to a proceeding before tlie 
commission for an increase in the price of gas, and wlio had made uo 
complaint to tlie commission, coukl not maintain the i^rocceding. 

Appeal f rom the Suprême Court of the District of Columbia. 

Suit by William Hollis and another against Charles W. Kutz, Chair- 
man, and others, Commissioners of the District of Columbia, and as 
such constituting the Public Utilities Commission of such District, and 
another. From a decree dismissing the bill, plaintiiïs appeal. Af- 
firmed. 

Roscoe F. Walter, of Washington, D. C, for appellants. 
C. H. Syme, C S. Minor, and J. J. Darlington, ail of Washington, 
D. C, for appellees. 

VAN ORSDEL, Associate Justice. Appellants, plaintiffs below, 
filed a bill in equity in the Suprême Court of the District of Columbia 
against défendants, Charles W. Kutz, Louis Brownlow, and W. Gwynn 
Gardiner, Commissioners of the District of Columbia, and as such con- 
stituting the Public Utilities Commission of the District, and the 
Washington Gaslight Company, to set aside certain orders of the com- 
mission increasing gas rates in the District of Columbia. 

The proceedings complained of were had at the instance of the 
Washington Gaslight Company under section 8 of the act of Congress 
of March 4, 1913 (37 Stats. 974), which resulted in an order by the 
commission on March 15, 1918, in Formai Case No. 13, advancing the 
price of gas from 75 cents to 90 cents per 1,000 cubic feet, and a second 
order on March 15, 1919, in Formai Case No. 70, advancing the price 
from 90 cents to 95 cents per 1,000 cubic feet. Plaintiffs pray that a 
decree be entered setting aside each of thèse orders, and that the gas- 
light Company be required to refund to plaintiiïs the amount coUected 
from them in advance of 75 cents per 1,000 cubic feet, with interest, 
and for such further relief as the case may require. 

On motion of défendants, the bill was dismissed, and from the de- 
cree this appeal was prosecuted. 

The appeal can be disjx)sed of upon a single question of jurisdiction. 
Plaintiiïs were not parties to the proceeding before the commission. 
It is averred : 

"That on December 10, 1918, at the hearing before the Public Utilities Com- 
mission in Formai Case No. 70, aforesaid, there was entered the appearance 

«ÊsaFor other cases see same topic & KEY-NTJMBER in ail Kev-Numbered Dlgests & Indexes 
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of a certain Roscoe F. Walter in opposition to tlie proposed increaso in gas 
rates In sueh case, ttie same appearing on Isehalf of liiniself, and certain 
othere, eitizens of Talionià Parlv, District of Coluinbia." 

It is nowhere alleged that Walter represented plaintiffs, either as 
attorney or agent, or that plaintiffs in any respect sought to intervene 
or object to the proceedings before the commission, or that they filed 
any complaint or instituted any proceeding to hâve the order of the 
commission set aside or modified. On the contrary, they allège that 
this suit is brought "under and by virtue of paragraph 64" of the act 
creating the Utilities Commission, which provides as follows: 

"Tliat any public utility and any person or corporation interested being dis- 
satisfied with any order or décision of the connnission tixing any valuation, 
rate or rates, tolls, cliarges, scliedules, joint rate or rates, or régulation, re- 
<iuirement, act, service or otlier tliing complained of may commence a pro- 
ceeding in equity in the Suprême Court of the District of Columbia against 
the commission, as défendants, to vacate, set aside, or modify any sueli 
décision or order on the ground that the valuation, rate or rates, tolls, charges, 
schedules, joint rate or rates, or régulation, requirement, act, service or other 
thing complained of fixed in sueli order is unlavrful, inadéquate, or unreason- 
able." 

The portions of the act under which proceedings may be instituted 
Ijefore the commission are as follows : 

"Par. 38. ïhat upon its own initiative or upon reasonable complaint made 
against any public utility that any of the rates, tolls, charges, or schedules, or 
services « * « are in any respect unreasonable or unjustly discrimina- 
tory * * * the commission may, in its discrétion, i)roceed, with or with- 
out notice, to make sucb an investigation as it may deem necessary or con- 
venient. But no order afCecting said rates, tolls, charges, schedules, régula- 
tions, or act complained of shall be entered by the commission without a for- 
mal hearing. 

"Par. 'Î9. That the commission shall prior to such formai hearing notify the 
public utility complained of that a complaint bas been made, and ten days 
after such notice bas been given the commission may proceed to set a time 
and place for a hearing and an investigation as hereinafter provided. 

Par. 40. That the commission .shall give the public utility and the com- 
plainant, if any, ten days' notice of the time and place when and where such 
hearing and investigation will be held and such matters considered and de- 
temiined. Both the public utility and complainant shall be entitled to be 
heard and shall hâve process to enforce tlie attendance of witnesses." 

It thus appears that proceedings may be instituted by the Utilities 
Commission on its own motion, or by a public utility, as in the présent 
case, seeking a readjustment of its rates, or by an interested party, 
who may make a formai complaint against the utility. This right of 
action against the utihty will lie, whether the matters complained of 
originate with the utility or grow out of an order of the commission. 
In any event, however, formai complaint must be filed, hearing had, 
and a final order obtained from the commission, before the jurisdic- 
tion of the courts can be invoked. 

The équitable proceeding in the Suprême Court of the District of 
Columbia under paragraph 64 is in the nature of an appeal rather than 
an original suit. The act contemplâtes that it shall be heard upon a 
transcript of the record made before the commission, and not alone 
upon évidence adduced at the trial, though additional évidence may 
be offered. However, if additional évidence is offered by the plaintifif, 
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(iiffering from that offered at the hearing, the proceedings in equity 
must be suspended pending further proceedings by the commission. 
The procédure in this respect is defined in paragraph 67 of the act, as 
follows : 

"That if upoii trial of sucli procccdinK or suit évidence sliiiU be iiitrorlueed 
by tlie phiiiitiff wbicji iw fouiid by tbe f<Jiirt to be différent from tbiit offered 
ii'pnn the heariiij,' l)efore the eoiiimissioii (jr Its aiitborized asent, or additioiial 
thereto. the court, liefore pr<x'eeding to i-ender .ludgment, uiiless the parties 
to sucli aclioii stipiilate in writlng to the contniry, shall transmit a copy of 
.such évidence to the commission, and shall stay further proceediiiss in said 
proceedinK for tlfteen clays from the date of such transmission. IJpon the re- 
eeipt of such évidence the commission shall consider the same and niay aller, 
modify. amcnd, or rcsciml its order relating to such valuation, rate or rates, 
tolls, charges, schedules, .ioint rate or rates, tinie schedules, régulations, act, 
or service complahied of in said action, and shall report its action thereon to 
said court within ten clays froiii rceeipt of sucli évidence. 

It is not contemplated that any résident of the District, feeling him- 
self aggrieved, may rush into the courts without first submitting his 
case to the Utihties Commission, whose duty it is primarily to hear 
and adjust and, if ]K)Ssible, finally dispose of such complaints. It fol- 
lows that, in the absence of any complaint by plaintiffs, or hearing 
upon a formai case submitted to the commission, there is no basis 
for the présent action. 

The decree dismissing the bill is affirmed, with costs. 

Affirmed. 

Mr. Chief Justice McCOY, of the Suprême Court of the District 
of Columbia, sat in the ijlace of Mr. Justice ROBB, who took no part 
in the considération or décision of this case. 



KNIGHTS OF PYTHIAS OF NORTH AMERICA, SOUTH AMERICA, EU- 
ROPE, ASIA, AFRICA, AND AUSTRALIA et al. v. GRAND LODGE OF 
KNIGHTS OF PYTHIAS OF NORTH AMERICA, SOUTH AMERICA, 
EUROPE, ASIA, AND AFRICA. 

(Court of Appeals of l>istrict of Columbia. Submitted March 4, 1920. IJeculed 

April 5, 1920.) 

Xo. ;«l.'î. 

Appeal and error ©=:>I207(4) — Decroe pursuant to mandate hcld erroneous in 
reserving question not passed en by Court of Appeals. 

In a suit against a fraternal order and others by a grand lodge of the 
ordcr, where plaintiff challenged an order of suspension and a resoUition 
revoking its charter and collection of a tax, and défendants .iustified the 
suspension principally on the ground that plaintiff had circulated an ob- 
jectionable pam))lilet, and alleged the failure to pay such tax as an addi- 
tional reason, and tbe Court of Appeals sustained the suspension because 
of the circulation of the pamphlet, without passing on the legality of the 
tax, and reversed the decree, with directions to enter one in conlormity 
with its opinion, it was error for tlie decree to reserve the question of 
legality of such tax, as the mandate contemplated a decree endlng tlie 
litigation. 

^;=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the Suprême Court of the District of Columbia. 

Suit by the Grand Lodge of Knights of Pythias of North America, 
South America, Europe, Asia, and Africa against the Knights of 
Pythias of North America, South America, Europe, Asia, Africa, and 
Australia and others. From a decree on a mandate of the Court of 
Appeals défendants appeah Modified and affirmed. 

See, also, 49 App. D. C. , 258 Fed. 275. 

Henry E. Davis and J. A. Cobb, both of Washington, D. C, for ap- 
pellants. 

Clarence R. Wilson and Paul E. Lesh, both of Washington, D. C, 
and James F. Minor, of Charlottesville, Va., for appellee. 

ROBB, Associate Justice. This appeal is from a decree in the 
Suprême Court of the District upon a mandate of this court in the 
original case, reversing the former decree of the trial court, with di- 
rections to enter a decree in conformity with the opinion of this court. 

The original suit was instituted by the présent appellee against ap- 
pelants toenjoin appellants from enforcing an order of suspension and 
resolution revoking appellee's charter, and from collecting any unpaid 
portion of a certain tax alleged to hâve been unlawfully levied by 
appellants. This court found that ample ground existed for the sus- 
pension of appellee without référence to appellee's refusai to pay the 
alleged illégal tax. The court said : 

"The failure of the plaintiff [appellee hère] 'to pay' the lawful taxes imposed 
when due is mentioned as an additioiial reason for the suspension, but it is 
clearly apparent tliat the principnl reason was the issuance of the circular In 
the circumstances mentioned." 

The court, thercfore, did not deem it necessary to consider the 
question as to the legality of the assessment. Inasmuch as no hearing 
had been given appellee before the revocation of its charter, so much 
of the decree as set aside the revocation was affirmed. 49 App. D. C. 

, 258 Fed. 275. Upon the issuance of this court's mandate, the 

court below entered a decree the third paragraph of which recites 
that this court in its opinion reversing the decree below — 

"deemed it unnecessary to oonsider the contentions of the défendants herein, 
appellants in the said cause (and appellants hère), as to the legality of the 
tax complained of by the plaintlffl. * * * it js further ad,1udged, ordered, 
and decreed that détermination of the legality of said tax be and the same 
hereby is reserved until, if at ail, it shall be undertaken to be the basis of any 
further action by the défendant order, the Knights of Pythias, against the 
plaintiff; and for this purpose this cause is retained for such amendatory or 
supplemental pleadings as shall or may hereafter be allowed by this ronrt 
on the application of any of the parties, plaintiff or défendant hereto, and 
for such further orders and decrees as may hereafter by the court be deemed 
just and proper." 

Appellants attack this part of the decree below. In the original 
proceeding the appellee challenged the order of suspension, the reso- 
lution revoking its charter, and the collection of the tax in question. 
The third question was only incidental, for, unless the preceding ques- 
tions should be determined in appellee's favor, that question was im- 
material. 
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Appellants justified the order of suspension principally upon the 
ground, as f ound by this court, that appellee had circulated a pamphlet 
in which appellants were held up to contempt and ridicule. The fail- 
ure of appellee to pay the tax was mentioned as an additicnal reason 
justifying the suspension. It is apparent, therefore, that, when this 
court sustained the order of suspension because of the circulation of the 
objectionable pamphlet, the question as to the legality of the tax passed 
out of the case. This court's decree determined every question neces- 
sary to the final disposition of the case, and our mandate contemplated 
a decree in the court below ending the litigation. Since the effect of 
the decree appealed f rom is otherwise, and the other paragraphs of the 
decree are in harmony with our mandate, the decree as a whole will be 
modified, by striking out paragraph 3, and, as amended, will be afïirm- 
ed, with costs to appellants. 

Modified and affirmed. 



ROUTT V. READY. 



(Court of Appeals of District of Colurabia. Submitted February 6, 1920. 
Deciderl April 5, 1920.) 

No. .'5301. 

Physioians and surgeons ©=3 1 6— Parent's refusai to permit recommended opéra- 
tion relieved physician from liability. 

Where a physician and surgeon recommended a proper opération for a 
disease of ttie bone of tlie leg, and, on ttie refusai of ttie mother and 
natural guardian of the patient to permit such opération, exercised 
ordinary skill in the treatment of the case in other particulars, the moth- 
er's refusai relieved him from liability for the course pursued. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Randolph Routt, by E. Roy Routt, his next f riend, against 
Michael J. Ready. From a judgment for défendant, plaintiff appeals. 
Affirmed. 

G. W. Offutt, Jr., and C. V. Imlay, both of Washington, D. C, for 
appellant. 

W. C. Clephane, J. W. Latimer, and Gilbert h. Hall, ail of Washing- 
ton, D. C, for appellee. 

VAN ORSDEL, Associate Justice. Action in tort for damages 
against défendant, Michael J. Ready, a practicing physician and sur- 
geon, for malpractice in the treatment of plaintifï, Randolph Routt, an 
infant. From a verdict and judgment in favor of défendant, plaintifï 
appeals. 

The two counts of the déclaration on which the case was tried 
charged défendant with f ailure to make proper diagnosis and with lack 
of skill, care, and attention in treating plaintiff's ailment. Plaintifï's 
ailment consisted of osteomyelitis of the bone of the leg. After a 
preliminary opération, défendant recommended a second opération, to 
which the mother of the child refused to give her consent. Défendant 

®=sFor other cases see eame topic & KEY-NUMBER in ail K«y-Numbered Digests & Indexe* 
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continued to treat the child for several moiiths, when another surgeon 
vvas consulted, who recommended an immédiate opération, which was 
had, with successful results, except that plaintiff's leg is deformed, 
which slightly interfères with its use. 

The only question of law which calls for considération is whether 
the refusai of the mother to permit an opération reheves défendant 
from HabiHty for the course pursued. We think it does, in the ab- 
sence of any évidence showing lack of ordinary skill in the treatment 
of the case in other particulars. The mother was tlie parent and 
natural guardian of the child, and so long as she assumed the respon- 
sibility of disregarding defendant's advice as to the necessity of an 
opération, and he continued to treat the case with reasonable skill, he 
cannot be held liable for the results. In other words, where a physi- 
cian in charge of a patient prescribes the proper treatment and points 
out the danger which may resuit from failure to pursue the course out- 
lined, and the patient, or, as hère, the mother of a child under treatment, 
refuses to be guided by his advice, the physician is exempt from légal 
responsibility. The propriety or impropriety of abandoning the case, 
and the question whether the conduct of défendant after recommending 
the second opération was such as would be expected from a physician 
of ordinary skill in this community, were submitted to the jury on the 
testimony adduced, and resolved in defendant's favor. No mistake 
was made in diagnosis, the proper opération was recommended, and 
from that time on the damage resulting from failure to operate lay 
with the mother, and not the défendant. Sanderson v. HoUand, 39 
Mo. App. 233 ; Potter v. Warner, 91 Pa. 362, 36 Am, Rcp. 668; Little- 
john v. Arbogast, 95 111. App. 605. 

Aside from this, the case turns entirely upon issues of fact, which 
were submitted to the jury without error and resolved against the 
plaintiff. 

The judgment is affirmed, with costs. 

Affirmed. 



CREEL V. AOAMS et al. 

(Court of Appeals of District of Columbia. Submitted Marcli 3, 1920. De- 

cided April 5, 1920.) 

No. 3315. 

1. Pleading <S=3|29(2)— Fact not denied is admitted. 

In an action to rficover possession of a leased liouse, wliere plaintiffs 
alleged, and défendant did not deny, tliat plaintift's were Iwna fide pnr- 
cliasers, tliere was no fact for tlie considération of the jury respecting 
such inatter. 

2. Landiord and tenant <S=^ 120 (2)— Notice to quit sufficient, notwithstanding 

mistake in natne. 

Under Code, § 1221, requiring that notice from landiord to tenant by 
sufEerance to quit shall be in writing, a written notice served on défendant, 
and giving him tlie required iengtli of time within wliich to leave tlie 
premises, was sufficient, though it was addressed to "Wm." Creel, while 
defendant's name was Richard. 

^=3For other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. Landlord and tenant ®=5285(l)— Departure from strict procédure Immaterial. 

rrocccijiïifjs iii landlord uud tenant cases are informai, aud if tlie siib- 
staiitial rif^iits of botli parties are preserved, a dejjartnre from strict 
procédure nuiy be iguored. 

Appeal frorn the Suprême Court of the District of Columbia. 
Action by Lewis K. Adams and another against Richard II. Creel. 
From a judgment for plaintiffs, défendant appeals. Atïirmed. 

J. E. Thomas, of Washington, D. C, for appellant. 
W. W. Millan and R. E. E. Smith, both of Washington, D. C, for 
appellees. 

SMYTH, Chief Justice. The appellees, as plaintiffs, brought an 
action again,st Creel to recover possession of a house. There being a 
judgment in favor of the plaintiffs, the défendant brings the case hère 
for review. He allèges that the affidavit filed by the plaintiffs, under 
rule 19, was insufficient; that the notice to quit did not comply with 
the requirements of the Code ; and that the défendant was entitled to 
a trial by jury as to whether or not the plaintiffs were bona fide f)ur- 
chasers under the Saulsbury Resolution. 

1 1 I The first and third assignments will be considered together. 
The plaintiffs alleged that they were bona fide purchasers of the prem- 
ises, and the défendant did not denj^ it; therefore there was no fact, 
so far as that was concerned, for the considération of a jurj'. 

[2, 3] With respect to the second assignment, the notice to quit was 
addressed to "Wm." Creel ; but the défendant admitted that it was 
served upon him, and that he was thereby given the required length of 
time within which to leave the premises. We think this satisfied sec- 
tion 1221 of the Code, which requires that the notice from the landlord 
to the tenant shall be in writing. It was from the landlord to the ten- 
ant and was duly served upon the latter. About this there is no dis- 
pute. The proceedings in landlord and tenant cases are informai, and 
if the substantial rights of both parties are preserved, a dcparture from 
strict procédure may be ignored. Even if this were not true, we think 
the notice was in accordance with the Code. 

Because there is no merit in the appeal, the décision of the lower 
court is affirmed, with costs. 

Affirmed. 

<g=s>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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TOPHAM V. TOPHAM et al. 



(Court of Appeals of District of Columliia. Submitted Marcli 3, 1920. 
Decided April 5, 1920.) 

No. 3317. 

1. Divorce (S=:92l I— Award of alimony pendante lite wr# not an abuse of discré- 

tion, wliere court's view of case made by pleadings was not unreasonable. 

An award of alimony pendente llte to the wife in a liusband's suit for 
divorce was not an abuse of discrétion, wliere the view talien by the 
court of the case made by the pleadings was not an unreasonable one, 
though différent from the view taken by plaintifï. 

2. Divorce (@=:9286— Award of aiimony pendente lite is reversibie only for plain 

abuse of discrétion. 

To warrant the Court of Appeals in disturbing a decree for temporary 
alimony, a plain abuse of discrétion must appear. 

3. Divorce <S:=3286— Amount of alimony pendente lite will not be held excessive 

when there is some basis for it. 

Sums awarded to a wife as ttuiporary alimony and counsel fées cannot 
bo held excessive, when there is some basis for the award. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Richard C. Topham against Anna R. Topham and another. 
From a decree granting alimony and counsel fées, piaintiff appeals. 
Affirmed. 

C. H. Merillat, of Washington, D. C, for appellant. 
Edward Stafford, of Washington, D. C, for appellees. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District directing payment of alimony pendente lite in 
the sum of $10 per week and counsel fées in the sum of $25. 

Appellant filed a pétition for divorce against his wife, the appellee, 
alleging adultery and désertion. In her answer to this pétition, appel- 
lee specifically denied that she had been guilty of either adultery or 
désertion, expressed her willingness to assume the custody of the in- 
fant child, and prayed a divorce a mensa et thoro, the custody of the 
child, and permanent alimony. Thereafter appellee filed a pétition 
for alimony pendente lite and counsel fées. In response to a rule to 
show cause, appellant filed an answer with supporting afiidavits, a 
hearing was had on the pétition and rettirn, and the decree appealed 
from resulted. 

' [1-3] It is conceded by appellant that the granting of alimony pen- 
dente lite is within the judicial discrétion of the trial court, but it is 
contended that in this case there has been such an abuse of discrétion 
as to require a setting aside of the decree. Appellant insists that 
"where it appears on the face of the papers that the wife was guilty 

' of misconduct, whether there be actual adultery proved or not," and 
that she thereafter deserted her husband, no alimony pendente lite 
should be decreed her. This contention assumes that but one view 
could be taken of the record, although apparently it is conceded that 
it might be held that the alleged misconduct amounted to no more than 
mère indiscrétion, and that the alleged désertion followed the charge 

<@=3Por other cases see same toplc &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of adultery. Without analyzing the évidence before the court, we are 
clearly of opinion that there is no showing of an abuse of discrétion 
hère. Appellant has taken one view of the showing made, while the 
court has taken another, and, to our minds, not unreasonable, view. 
To warrant a court in disturjjing a decree for temporary alimony, it 
must appear that there was a plain abuse of discrétion. Tolman v. 
Tolman, 1 App. D. C. 299; Walter v. Walter, 15 App. D. C. 338; 
Sparks V. Sparks, 25 App. D. C. 356; Hite v. Hite, 124 Cal. 389, 57 
Pac. 227, 45 L. R. A. 793, 71 Am. St. Rep. 82; Arendall v. Arendall, 
61 Fia. 496, 54 South. 957, Ann. Cas. 1913A, 662. A basis for an 
award having been f ound, it may not be said that the sums awarded in 
this case were excessive. 

The decree must be affirmed, with costs. 

Affirmed. 



THOMPSON V. WILLIAMS et al. 

(Court of Appeals of District of Columbia. Submitted March 4, 1920. De- 

cided April 5, 1920.) 

No. 3323. 

1. War <S=s4 — Landiord and tenant proceeding malntainable when possession re- 

quired by owners for their own occupancy. 

A landiord and tenant proceeding to recover possession of property for 
the érection of rallway terminal facillties is maintainable, notwitlistand- 
ing tho Saulsbury Resolution, prohlbiting such proceedings during the 
war except in certain cases, where it is speciflcally alleged that the owners 
of the property necessarily requlre it for their own occupancy as therein 
set forth. 

2. Landiord and tenant ®=»280i/2— Trustées holding légal title may sue for pos- 

session. 

A landiord and tenant proceeding is an action at law, and trustées of 
an express trust, in -whom is vested the légal title, are the proper parties 
to sue for possession. 

3. Landiord and tenant €=^276— Statuts regulating rents inapplicable to prier 

proceedings for possession. 

Act Cong. Oct. 22, 1919, regulating rents in the District of Columbia, 
had no application to a landiord and tenant proceeding to recover posses- 
sion, whieh had gone to judgment before it was passed. 

Appeal from the Suprême Court of the District of Columbia. 

Proceeding by George Weems Williams and another, trustée, against 
Dora Thompson. From a judgment for plaintifïs, défendant appeals. 
Affirmed. 

J. I. Peyser, of Washington, D. C, for appellant. 
T. P. Littlepage and S. F. Taliaferro, both of Washington, D. C, 
for appellees. 

VAN ORSDEL, Associate Justice. This is a landiord and tenant 
proceeding brought originally in the municipal court of the District 
of Columbia by appellees, as trustées for the Terminal Real Estate 
Company of Baltimore, the entire capital stock of which is owned by 

©SjFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the Washington, Baltimore & Annapolis Electric Railroad, to recover 
possession of certain property in the city of Washington for the érec- 
tion of terminal facilities. From a judgment for plaintiffs, défendant 
Thompson appealed to the Suprême Court of the District of Columbia, 
where plaintiffs filed an affidavit of merit under the nineteenth rule of 
the court. The affidavit of défense was held not to présent an issue 
of fact for the considération of a jury; hence judgment was entered 
for plaintifïs, from which this appeal is taken. 

[1] The appeal is totally without merit. Plaintififs in the affidavit 
below, after setting out in détail the purchase of the property for 
terminal purposes under the direction and authority of the Public 
Utilities Commission of the District of Columbia, aver si)ecifically 
that "the owners of the property herein referred to necessarily require 
the same for their own occupancy as hereinbefore set forth." This 
relieves the case from the entanglements of the Saulsburv Resolution. 

Maxwell v. Brayshaw, 49 App. D. C. , 2.58 Fed. 957. The court 

properly interpreted the affidavit of défense as failing to raise any 
issue of fact calling for the intervention of a jury. 

[2] The sufficiency of the notice is assailed. It was given by the 
trustées of an express trust in whom was vested the légal title. The 
action is at law and the holders of the légal title are the proper parties 
to sue for possession. Anson v. Townsend, 73 Cal. 415, 15 Pac. 49. 

[3] Appellant attempts to invoke the aid of the act of Congress 
approved October 22, 1919 (41 Stat. 298, c. 80), known as the "Bail 
Rent Law." The présent case was started and had gone to judgment 
before the Bail Law was passed, and therefore is not within the pur- 
view of the act. 

The judgment is affirmed, with costs. 

Affii-med. 



BROWN V. TOMLINSON. 

(Court of Appeals of Di.strict of Columbia. Submltted January 19, 1920. 

Decided April 5, 1020.) 

No. 1254. 

Patents <S=3l 13(7)— Concurrent décisions in Patent Office wlll not be disturbed, 
exoept for manifest error. 

Where the Law Examiner, the Examiners in Chief, and the Assistant 
Commissioner of Patents ail concurred in findlng that the senior party 
to an interférence prooeeding had a right to make tlie elaiuis of the 
Issue, manifest error must be made to appear to warrant the Court of 
Appeals in disturbing the décision of the Patent Office. 

Appeal from a Décision of the Assistant Commissioner of Patents. 

Interférence proceeding in the Patent Office between Thomas R. 
Brown and Charles H. Tomlinson. From a décision awarding priority 
of invention to Tomlinson, Brown appeals. Affirmed. 

^=>For other cases aee same topic & KBY-NUMBER in aU Key-Numbered Digests & IndfXes 
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H. A. Coombs, of Washington, D. C, E. A. Wright, of New York , 
City, and Wm. M. Cady, of Pittsburgh, Pa.. for appellant. 

Frank T. Brown, C. M. Nissen, and A: J. Crâne, ail of Chicago, 111., 
for appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of the 
Patent Office awarding priority of invention to the senior party, Tom- 
linson. The second of the two claims of the issue is hère reprodnced : 

"2. In au electrie tniiii coupling, tlie coinbination with a casiiis contaiiiing a 
plurality of flxed eomaets adayled to be cniiuected to train lino circuits anà a 
lonKitudinnH.v movable contact slide tiavins corrctiponding contacts, of fluiO 
pressure opcratcci means for pro.iecting said slidc lo ciectrically connect ttie 
iixed contacts of counfcrpart couirMiigs, and a nianually oi)erated élément for 
controlling tlie siuiply of fluid to said means." 

Upon the déclaration of the interférence Brown filed a motion for 
its dissolution, on the ground that Tomlinson has no right to make 
the claims of the issue. The question was elaborately reviewed by the 
Law Examiner, who found in favor of Tomlinson. Thereupon the 
Examiner of Interférences awarded priority on the record to Tomlin- 
son, Brown having failed to show cause why that should not be donc. 
On appeal to the Èxaminers in Chief, the question of Tomlinson's right 
to make the claims was again reviewed, and that right sustained. The 
question was again raised and considered by the Assistant Commission- 
er, with the same resuit. In such circumstances, manifest error must 
be made to appear to warrant this court in disturbing the décision of 
the Patent Office. Livingston v. Thompson, 45 App. D. C. 522 ; Hath- 
away & Lea V. Colman, 46 App. D. C. 40. Appellant has not met this 
requirement. 

We agrée with the Patent Office that Brown, in whose application 
thèse claims originated, is now seeking to read into them unwarranted 
limitations ; in other words, that the invention covered by the claims 
is disclosed in both applications. The décision therefore is affirmed. 

Affirmed. 



DOYLE et al. v. TOMLINSON. 

(Court of Appeals of District of Coumibia. Snbmittcd January 19, 1020. 
Dccidod April 5, 1920.) 

No. 1287. 

Apiieal from a Décision of the Assistant Commissioner of Patents. 

Interférence proceedins in tbo Patent Oflice between James S. Doyle and 
another and Cliarles H. Tomlinson. From a décision awarding priority of 
invention to Tomlinson, tbe other i)arties appeal. Attirraed. 

H. A. Coombs, of Washiiiston, D. C, E. A. Wright, of New York City, and 
Wm. M. Cady, of Pittsburgh, Pa., for appellants. 

Frank T. Brown, O. M. Nissen, and A. J. Crâne, ail of Cliicago, lU., for 
appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of the Patent 
Otlice awarding priority of invention to the senior party, Tomlinson. We 
reproduce the second of the two claims of the issue: 

"2. In a coupling for electrie train Une circuits, the cornbination of a casing, 
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flxed contact Angers mounted thereln and conneeted to the respective circuits, 
a movable contact carrier normally held out of operative position, and a fluid 
pressure mechanism for stiifting said contact carrier to Its operative position 
to establisli electrical connection between said flxed contacts and the corre- 
spondlng flxed contacts of an adjacent car." 

Upon tlie déclaration of the interférence appellants flled a motion for its 
dissolution, on the ground that Tomlinson bas no rlght to make the clalins of 
the Issue. The question was elaborately reviewed by the Law Examiner, who 
found in favor of Tomlinson. Thereupon the Examiner of Interférences 
awarded prlorlty on the record to Tomlinson, appellants having failed to 
show cause why that should not be done. On appcal to the Examiners in 
Chief. the question of Tomlinson's right to make the clalms veas again re- 
viewed, and that right sustalned. The question was agaln niised and con- 
sidered by the Assistant Commissloner, wlth the same resuit. 

For the reasons announeed in the preceding case, Brown v. Tomlinson (No. 

1254) 49 App. D. O. , 265 Fed. 460, we affirm he décision of the Patent 

Office. 

Afflrmed. 



Application of IVIOORE et al. 

(Court of Appeals of District of Columbla. Submitted January 20, 1920. De- 

clded Aprll 5, 1920.) 

No. 1289. 

Patents ®=s26(l)— New combination of éléments, operating In same way and ac- 
complisliing same resuit, not patentable. 

The application to a patented vacuum cleaner of éléments of a device 
covered by a forelgn patent involved merely mechanlcal skill, and not in- 
vention, where each élément in the new combination operated in substan- 
tially the same way as in the prior device and efCected substantially the 
same resuit. 

Appeal from a Décision of the Patent Office. 

Patent application by David P. Moore and another. From a déci- 
sion of the Patent Office, rejecting certain claims, the applicants ap- 
peal. Affirmed. 

J. S. Barker, of Washington, D. C, for appellants. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

ROBB, Associate Justice. Appeal from a décision in the Patent 
Office rejecting certain patent claims for a portable cleaning machine 
of the vacuum type. Claims numbered 6 to 11, inclusive, are hère in- 
volved. Claim numbered 8 sufficiently illustrâtes the group, and reads 
as follows: 

"8. A portable carpet-cleaning machine comprising a caslng divlded Into two 
separate eompartments, a dust-collecting nozzle carried at the front end of 
the casing and positioned to lie in close engagement with the carpet being 
cleaned, and operating to collect the llghter particles of dust and discharge 
them into one of the eompartments of the casing, a suction-creating device 
carried by the casing and In communication with the nozzle through the last- 
mentioned compartment, a drive wheel located at the rear of the casing, con- 
nections between the drive wheel and the suction-creating devices for operat- 
ing the latter as the casing is moved over the surface being cleaned, and a 
rotary driven brush located in the other compartment of the casing and situ- 
ated between the nozzle and the said drive wheel." 

©=aFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appellant has donc no more than apply to the Sturgeon device 
(patent No. 996,810, July 4, 1911) a rotary brush and its co-operative 
parts, shown in the Behringer device (British patent, No. 11,413, of 
1908). Each élément in the new combination opérâtes in substantially 
the same way that it operated in the prior device, and effects substan- 
tially the same resuit. This is not invention. Grinnell Washing Co. 
V. Johnson Co., 247 U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196. Noth- 
ing more was involved than the skill of the mechanic. Since each of 
the Patent Office tribunals has fully considered the références, we af- 
firm the décision without further discussion. 

Affirmed. 



GROVER et al. v. ANTOINE et al. 

(Court of Appeals of District of Columbia. Submitted January 14, 1920. Dé- 
cidée! April 5, 1920.) 

No. 1276. 

Patents <S=>9I (3)— Priorlty of invention properly awarded to junior parties. 

In an iiiterferetice proceeding in tlie Patent Office, priority of invention 
was properly awarded to tlie junior parties, where tlie évidence shovved 
an earlier date of conception and l'eduction to practice by them. 

Appeal from a Décision of the Commissioner of Patents. 

Interférence proceeding in the Patent Office by Albert D. Grover 
and another against Alfred D. Antoine and another. From a décision 
in favor of the junior parties, the other parties appeal. Affirmed. 

Melville Church and Alex S. Steuart, both of Washington, D. C, 
and A. A. Thomas, of New York City, for appellants. 
J. H. Jochum, Jr., of Chicago, 111., for appellees. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office in an interférence proceeding awarding priority of invention to 
the junior parties, Antoine and Travis. The invention is a washer 
catcher in coin-controlled vending machines, such as are used in the- 
aters and other public places. The four counts of the issue will be 
sufficiently illustrated by the reproduction of the fourth count, as fol- 
lows : 

"4. In a eoiu-controlled macliine, a casing havlng a coin slot or passage, a 
coin carrier normally frce to rotate in a direction to carry the deposlted coin 
Into operatlve position wltliln tiie macliine, an upwardly extendiug yieldable 
member snpported at its lower end and provided at its upper or free end 
witb a head projecting normally into said coin slot or passage, wliereby said 
head is adapted to enter the opening of a washer on said coin carrier, said 
head having a beveled surface and an abrupt surface so arrangea that said 
abrupt surface unyieldingly engages the inner edge of the vs'asher and thereby 
positively locks said washer and coin carrier against further movement, said 
bevel«d surface permitting reverse rotation of the coin carrier for removal of 
the inserted washer through said coin slot, and a liand-operable member on 
the front wall of said casing for operatlng said coin carrier." 

^E^For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The différence between this invention and the prior art lies in a 
pocket and dog, the dog being described in the claims as — 

"an upwardly extending yieldable iiiembér supporterl at ils lowcr oncl and 
provided at its upper or free end with a head projectiiig nornially into said 
coin Slot or passage." 

It will be unnecessary further to describe the invention. The Patent 
Office tribunals hâve found that Grover and Barber, the appellants, 
conceived the invention in April of 1912 and reduced it to practice in 
January of 1913, and we accept thèse findings. The Examiner of In- 
terférences held that Antoine and Travis had not estabhshed an earlier 
date of conception and réduction to practice. The Examiners in Chief 
and the Commissioner, however, after a very caref ul review of the évi- 
dence, reached the conclusion that Antoine and Travis had proven 
conception of the invention in the fall of 1911 and réduction to practice 
in the early part of 1912. They further found that a large number of 
machines embodying the invention were sold and shipped to Ihe trade 
immediately following réduction to practice of the invention. 

An examination of the record and the exhaustive and helpful briefs 
of counsel hâve convinced us that the décision appealed from was cor- 
rect. Since the évidence has been carefully reviewed by both the Ex- 
aminers in Chief and the Commissioner, no useful purpose would be 
served by its restatement hère, and accordingly we affirm the décision, 
without more. 

Affirmed. 



WHIÏE V. SCHOONMAKEE-CONNOES CO. *6» 
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WHITE \. SCHOONMAKER-CONNORS CO., Inc. 

(Circuit Court of Appeals, Third Circuit. May 24, 1920.) 
No. 2527. 

1. Shipping <E=>41 — Hiring of scow constitutîng démise. 

A charter under wliich the owner furnished scows, without motive Pow- 
er and on which he kept only a caretaker, to carry cargoes of clay, the 
towing, loading, aud discharging to be done by the charterer, who paid 
an agreed hire per day, held a démise, by which the charterer became pro 
hac vice the owner. 

2. Shipping <©='54 — Hirer of scows liable for want of ordinary care. 

A hirer of scows under a contract which amounts to a démise Is not an 
liisurer of their safety, but is liable for any damage to them due to f allure 
on his part, or of those for whom he is responsible, to exercise ordinary 
care in using or handling them. 

3. Shipping <S=>54 — Liability of charterer for injury. 

While fallure of a hirer to return a vessel in as good condition as when 
received, reasonable wear excepted, raises a presumption of liability for 
négligence, such presumption does not enlarge his substantive obligations 
or liability. 

4. Shipping <®='54 — Charterer liable for injury by négligence of independent 

contractor. 

The charterer of a vessel by démise is liable for any damage sustalned 
by It, due to négligence of a third person, although an Independent con- 
tractor, whom he bas permitted to use It or to perform any of the pur- 
poK<'s for which it was cbartered. 

6. Shipphig <S=>54 — Charterer not liable for injury to scow due to unseaworthi- 

ness. 

Where libelant contracted with respondent to furnish scows to carry 
not less than 500 yards of clay each, whether wet or dry clay not being 
speclfled, an injury to one of the scow.s, caused by its listing while being 
loadcd with wet clay, vphicb caused the clay to slide, held, on the évidence, 
not due to impropor loading, but to the fact that the scow, which was a 
deck scow, was not fltted to carry sueh cargo, and respondent held not 
liable for the injury. 

Appeal from the District Court of the United States for the District 
of New Jersey ; J . Warren Davis, Judge. 

Suit in admiralty by the Schoonmaker-Connors Company, Incorpo- 
rated, against John F. White. Decree for libelant, and respondent ap- 
peals. Reversed. 

Thomas F. McCran, of Paterson, N. J. (Joseph P. Nolan, of New 
York City, of counsel), for appellant. 

Macklin, Brown & Purdy, of New York City (William F. Purdy, 
of New York City, of counsel), for appellee. 

Before BUFFINGTON, WOOI^LEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. The Schoonmaker-Connors Company, 
Incorporated, which for the purposes of this case, may be considered 
as the owner of the deck scow P. J. Kane No. 2, filed a libel against the 

^zsFoj' ottaer cases see same tupic & KEY-NUMBER In &11 Kejr-Numbered DlgesU A Indexe* 
265 F.— 30 
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appellant in the court below to recover for the damage that the scow 
sustained while under charter to the appellant, and was awarded a 
decree. 

[1] The first question is whether there was a démise of the scow 
to the respondent, or whether the contract between him and the li- 
belant was merely one of afïreightment. It appears that the respon- 
dent, who needed some clay for work which he was doing in connec- 
tion with a sewer near Newark, N. J., and who had contracted to 
procure it at Haverstraw on the Hudson river, arranged with one Ben- 
nett, from whom or through whom he purchased the clay, to secure a 
scow or scows to transport it from Haverstraw to Newark. Bennett 
thereupon applied to the libelant for the scows, and the latter, after 
some preliminary negotiations, agreed to furnish the scow which was 
subsequently damaged and another at a certain sum per day. Both the 
respondent and Bennett stated that the former wished each scow 
to carry 600 yards of clay, and the libelant undertook to furnish scows 
that would carry at least 500 yards. 

The preliminary negotiations were verbal, but were confirmed with- 
in two days thereafter by a letter written to the respondent by the 
libelant. Both boats were without any motive power of their own, 
and although the master, or, more properly speaking, the caretaker, 
who was on board, was paid by the owner of the vessels, so far as ap- 
pears, he had nothing to do with the real navigation or direction of 
the movements of boats or the manipulation of their cargoes. Nor 
was the libelant to hâve any part in loading or unloading them. The 
boats were to be towed to and from Haverstraw by an independent 
towing Company engaged by the libelant, as a matter of convenience, 
for the respondent. So far as appears in the évidence, from the time 
the boats left their moorings in New York, they were under the ex- 
clusive command and control of the respondent, in the sensé that he 
alone had the power to direct their movements and use, although the 
actual navigation was, of course, attended to by those in charge of the 
tugs and in a certain and limited degree by the caretaker. Under thèse 
circumstances, we hâve no difficulty in reaching the conclusion that the 
learned judge of the court below was correct in holding that the 
scows were demised to the respondent, so that he became pro hac vice 
the owner thereof. In re Johnson Lighterage Co. No. 24 (D. C. N. J.) 
240 Fed. 435, 438, affirmed 248 Fed. 74, 160 C. C. A. 214 (C. C. A. 3d 
Cir.); The Daniel Burns (D. C. S. D. N. Y.) 52 Fed. 159; Monk v. 
Cornell Steamboat Co., 198 Fed. 472, 117 C. C. A. 232 (C. C. A. 2d 
Cir.); Hastorf v. Long, 239 Fed. 852, 152 C. C. A. 638 (C. C. A. 2d 
Cir.) ; White v. Upper Hudson Stone Co., 248 Fed. 893, 160 C. C. A. 
651 (C. C. A. 2d Cir.). 

[2] Such being the character of the contract between the parties, 
and there being no stipulation enlarging the common-law liability, the 
respondent was not an insurer of the safety of the scows, but was 
liable for any damage to them which was due to failure on his part, 
or on the part of those for whose acts he was responsible, to exercise 
ordinary care in using or handling them. In re Johnson L,ighterage 
Co. No. 24, supra. 
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[3] AlthoLigh it is true that, because the scow was damaged while 
under the control of the respondent, there was a presumption o£ 
lialàhty for négligence arising from a failure to return it in as good 
order as when received, reasonable wesr and tear excepted, and that 
this presumption cast upon the respondent the obligation of showing 
that the damage was not the resuit of his own négligence, or that of 
any one for whose acts he was responsible, it did not enlarge his sub- 
stantîve obligations or liability. White v. Upper Hudson Stone Co., 
248 Fed. 893, 160 C. C. A. 651 (C. C. A. 2d Cir.); Mulvaney v. King 
Paint Mfg. Co., 256 Fed. 612, 615, 167 C. C. A. 642 (C. C. A. 2d Cir.). 

[4] The injured scow was damaged while being loaded with clay 
at Haverstraw. The immédiate cause of the accident was the listing 
of the scow, and the conséquent sliding of the clay to one side, which 
bent the rail, and in connection therewith damaged other parts of the 
scow. The loading was not being donc by the respondent, or by any 
one in his employ, but by an independent dredging concern, apparent- 
ly engaged for that purpose by the person from whom the respondent 
had contracted to purchase the clay. But this circumstance does not, 
we think, relieve the respondent from the liability to answer for nég- 
ligence in loading, if there was any, because the gênerai principle is 
that a charterer or bailee of a vessel, such as the respondent was, is 
liable for any damage sustained by the vessel, due to the négligence 
of a third party, although an independent contractor, whom he has 
permitted to use it, or to perform any of the purposes for which it 
was chartered. White v. Upper Hudson Stone Co., 248 Fed. 893, 160 
C. C. A. 651 (C. C. A. 2d Cir.); Gannon v. Consolidated Ice Co., 91 
Fed. 539, 33 C. C. A. 662 (C. C. A. 2d Cir.) ; Smith v. Bouker, 49 Fed. 
954, 1 C. C. A. 481 (C. C. A. 2d Cir.). 

[5] The next and décisive question is therefore as to exactly what 
caused the scow to list. The libel allèges and the libelant contends 
that it was caused by improper loading, while the respondent insists 
that it was due to the fact that the vessel was unsuited to carry clay 
of the kind with which it was being loaded, or, for that matter, any 
kind of clay. In this connection, it should be observed that the court 
below found that it was not the proper kind of a scow to carry "wet" 
clay — clay dug from the bottom of the river — and "that the accident 
was due to this unseaworthiness." With this conclusion, we are in 
accord. The boat was a deck scow, designed to carry its load on deck 
and not in the hold, as would be the case if it had been a durap scow. 
Two witnesses testified that dump scows, and not deck scows, were 
used to carry clay. One of thèse witnesses, the owner of the brick- 
yard in the vicinity of which the clay was being dug, testified that he 
had never seen "wet" clay loaded on a deck scow, and, furthermore, 
that he did not think that a scow of that kind was fitted to carry 
"any material of the same substance as clay," because, due to its slip- 
pery character, it would not remain stationary. The captain of the 
dredge, whose expérience covered a great many years, testified that 
on only one occasion had he seen a deck scow loaded with mud or clay, 
and on that occasion the clay had been dug on land, and not from 
the river. There is not a particle of testimony to contradict this. In- 
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deed, ail of the circumstances indicate that such a scow as the one in 
question vvas not fitted to carry "wet" clay, if, indeed, any other kind 
of clay. The rail was only 18 inches above the deck, and if for any 
reason the scow should be thrown slightly ofif an even keel, there 
vvas nothing to prevent the clay from sliding to one side or the other, 
which of necessity would cause the scow to list and the clay to slide 
still further in that direction. In that event, an accident such as hap- 
pened in this case would be inévitable. The other scow, which was 
chartered, and which was first loaded at Haverstraw, although guar- 
anteed to carry ovcr 500 yards of clay, brought in only 305 yards, be- 
cause it was deemed tinsafe to load it with more, and the damaged 
one brought in only 230 yards. 

The only évidence from which négligence in loading could be predi- 
cated is that given by the captain of the scow, who had never seen 
a deck scow loaded with clay. to the effect that, in his judgment, it 
was not properly loaded. Wliile admitting that he thought the proper 
way to load it was to deposit the clay in the center of the scow — along 
a line drawn from the bow to the stern midway between the sides — so 
that it would run over to either side, as was donc in this case, he 
seems to advance two variant criticisms of the précise manner in which 
this scow was loaded: (1) That the clay was piled too high in the 
center, which caused it to take a sudden slide to one side; and (2) 
that more was placed on one side than on the other, which caused the 
boat to list in that direction. It is quite diffîcult to ascertain from his 
testimonv exactly wherein he thought that the fault in loading, if any, 
lay. If it vi'as in the first respect mentioned by him, we are con- 
fronted by the fact that it was admittedly proper to first deposit the 
clay in the center, so as to permit it to slide to the sides ; that the 
scow was not then loaded to over three-fourths of its guaranteed ca- 
pacity, although the clay was then almost, if not entirely, up to the 
rail on both sides, and that there is no évidence as to how it could 
hâve been further properly loaded, except by placing the clay where 
it was placed. If it had been placed on either side after the clay had 
been piled too high, as the witness says, in the center, it would hâve 
caused the scow to list, and, doubtless, brought about just such an ac- 
cident as eventually happened. If the fault was in the second of the 
above respects then his testimony as to too much being placed on one 
side is nullified by his other testimony that it was piled too high in 
the center, as it is also contradicted by the testimony of the captain 
of the dredge. who testified that he placed ail of the clay in the cen- 
ter, and permitted it to slide to the sides and level itself, a peak thus 
being formed in the center. Moreover, the list was complète and dam- 
age done within two to five minutes after the vessel began to list. 

Much stress ha s been laid bv counsel for the libelant on the follow- 
ing excerpt from. the testimony of the captain of the barge: "O. And 
you knew she would take a slide, of course? A. Sure, I knew she 
would take a slide." But this extract must be read in connection with 
his other testimony. He was testifying as to what would happen when 
the clay was deposited in the center of the scow. 

Upon the whole, therefore, we think that the only legitimate con- 
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clusion that can be drawn from the évidence is that the listing or 
careening of the scow, which proximately caused tlie damage, was not 
due to any improper loading, liut to the sHding of the clay after it 
had been properly loaded, and that the shding was in turn caused by 
the unfitness of the scow to carry that kind of materiaL But the li- 
belant contends that the scow was not chartered to carry "wet" clay, 
and therefore that the accident cannot be said to be due to any un- 
seaworthiness which was within the contemplation of the parties. It 
is not sought. however, to rest lial'ility on the fact that the scow was 
used for a différent purpose than that for which it was chartered ; the 
contention is that it was fit to carry "wet" clay, if it had been properly 
loaded. But, as beforc stated, we cannot find that the évidence justi- 
fiies the conclusion that it was improperly loaded. Nor, if we may 
départ from the issues framed by the jileadings, do we think that any 
liability can be predicated on the fact that the vessel was loaded with 
"wet" clay rather than what has been spoken of in the case as "dry" 
clay — clay dug from the land, as distinguished from clay dug from 
ihe bottom of the river — on the theory that the scow was used for 
a différent purpose than that for which it was chartered. There is no 
évidence whatsoever that the character of the clay which the scow 
was to carry was discussed by the parties at the time it was chartered. 
The respondent, so far as the évidence shows, was unfamiliar with 
vessels and relied on the libelant to furnish scows suitable to carry 
at least 500 yards each of clay from llaverstraw, where it was to be 
dug, to Newark. 

We think that the fair inference from the évidence is that both par- 
ties contracted without having in mind the exact character of clay 
which the scows were to carry. Hence, as it was demonstrated that 
the in jury to the vessel was not due to any fault of the respondent, or 
those for whose acts he is responsible, and as he was not under an 
absolute obligation to return it in as good condition as when received, 
reasonable wear and tear excepted, but was required to exercise only 
ordinary care in his use of it, he is not liable for the damage which 
it received. 

The decree of the court below will therefore be reversed, with costs. 



TWENTY-ONE MINING CO. v. ORIGINAL SIXTEEN TO ONE MINE. 

(Circuit Court ot Appcals, Nintli Circuit. May 17, 1020.) 
No. 335!). 

1. New trial ■©='9 — Court properly Hmited new trial to issue of damages. 

In an action to recover the value of ore extructod l'rom plaintilt's extra- 
latcral vein, wliere tlie .iury, upon évidence and instructions to wliicli no 
exception was saved, found for tlie plaintiff but rendered a verdict un- 
certain as to tlie damases, it was proper for tlie trial court, in granting a 
new trial, to limit it to the issue of damages alone. 

3. Mines and minerais '©=38(18) — Evidence held to sustain verdict finding 
vein was continuance of one apexing on claim. 

Where plaintiff's vein dipped toward defendant's claim, but was in- 
terrupted by a fault, évidence that another vein segment extendlng un- 

®=3Foi otUer cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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der defendant's claim was a part of the same vein held to sustain a ver- 
dict for plaintlff, notwlthstanding defendant's testimony that it was part 
of a différent vein, and that the other segments of the two veins had been 
lost because of the fault. 

3. New trial <S=>124(1) — Pétition must show diligence ajid new évidence that 

probably would produce différent resuit. 

The pétition for new trial on the ground of newly dlscOYered évidence 
must show due diligence to procure the évidence before the former trial, 
and also that the évidence was such as would probably produce a différent 
resuit on the new trial. 

4. New trial ®=108(2) — New évidence of experts held net to require new 

trial as to extralateral rights. 

Where the experts of plaintifC and défendant differed fundamentally 
as to the continuity of vein segments found only a few f eet apart, new évi- 
dence by defendant's experts as to conditions 600 or 600 feet away would 
probably not be of sufflcient weight with the jury to entitle défendant to 
a new trial. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. 

Action by the Original Sixteen to One Mine against the Twenty- 
One Mining Company to recover damages for the wrongful taking of 
ore from the extralateral segment of a vein owned by plaintiff. Judg- 
ment for the plaintiff, and défendant brings error. Affirmed. 

See, also, 260 Fed. 724, 171 C. C. A. 462, and 265 Fed. (C. C. 
A.) 547. 

John B. Clayberg, Frank R. Wehe, émd Bert Schlesinger, ail of San 
Francisco, Cal., for plaintiff in error. 

Wm. E. Colby, John S. Partridge, and Grant H. Smith, ail of San 
Francisco, Cal., and CarroU Searls, of Nevada City, Cal., for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This was an action at law by the plain- 
tiff to recover damages for the wrongful taking of ore from the 
extralateral segment of a vein owned by the plaintiff. In the answer 
and cross-complaint of the défendant it sought to recover damages 
for a like taking of ore from the same vein. Upon the trial of the 
case, the jury rendered a verdict in favor of the plaintiff in the sum 
of $100,000, "less cost of extraction of the ore on account of unwillful 
trespass." Upon this verdict the court ordered a judgment in favor 
of the plaintiff for the sum of $100,000, "less cost of extraction of 
the ore on account of unwillful trespass." 

Subsequently, upon a motion for a new trial, the court ordered that 
the verdict theretofore entered be permitted to stand, in so far as it 
found the issue in favor of the plaintiff, and a new trial was there- 
upon awarded, for the sole purpose of assessing the amount of the 
recovery. Upon a new trial upon that issue, with an amendment to 
the complaint alleging damages in the sum of $121,000, and "the par- 
ties having stipulated that the value of the ore taken out by défendant 

(gssjï'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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was $121,000, and the cost of mining and milling it was $61,000, "the 
jury, under instructions from the court, found in favor of the plain- 
tifif for $60,000, and a judgment was entered accordingly. From this 
judgment the défendant brings this writ of error. 

There were two main issues before the court at the first trial. The 
first was the question of title to the segment of vein embracing the ore 
l)ody in controversy. The second was the question as to the amount 
of damages caused by the removal of this ore body. Upon the trial 
of thèse two issues before a jury, no exceptions were taken to the 
introduction of évidence by either party, and défendant took no ex- 
ception to any of the instructions of the court to the jury. The jury 
returned a verdict in favor of the plaintiiï on both issues. Upon the 
first issue it found the title to the ore body in favor of the plaintiff. 
Upon the second issue it also found in favor of the plaintiff upon the 
question of damages, but left the amount uncertain. 

[1] The uncertainty arising out of that part of the verdict, which, 
after having found the damages against the défendant in the sum of 
$100,000, found further "less the cost of extraction of the ore on ac- 
count of unwillfulness." It was contended by the plaintiff that there 
was sufficient data before the court in admitted facts to enable it to 
fix the amount of the damages. The court was of the opinion that 
under the authoritv of Hodges v. Easton, 106 U. S. 408, 1 Sup. Ct. 
307, 27 L. Ed. 169, it could not— 

"deduct from the anionnt of the verdici the cost of mining, transporting, and 
reducing the ore, albeit that such cost be shown by the admitted facts of 
the case." 

The court thereupon ordered that the verdict should stand in so 
far as it found the issues in favor of the plaintiff, "and a new trial 
was ordered for the sole and only purpose of assessing the amount 
of the recovery." In making this order, the court said: 

"Tliïs' case, in my opinion, peculiarly calls for the exercise of the discrétion 
of the court in awarding a new trial as to the single issue only. It was 
through mère inadvertence on the part of the jury that the case was not 
linally and forever disposed of at the last trial." 

We are of the opinion that the court was correct in ordering a 
new trial and limiting such new trial to the one question of the amount 
of damages. The authority of the court to so limit a new trial is 
established by numerous authorities in both the fédéral and state 
courts: Calaf v. Fernandez, 239 Fed. 795, 798, 799, 152 C. C. A. 
581; Farrar v. Wheeler, 145 Fed. 482, 488, 489, 75 C. C. A. 386; 
Dufif V. Duff, 101 Cal. 1, 35 Pac. 437; Estate of Everts, 163 Cal. 
449-452, 125 Pac. 1058; Robinson v. Muir, 151 CaL 118-125, 90 
Pac. 521; Lisbon v. Lj'man, 49 N. H. 553; Simmons v. Fish, 210 
Mass. 563, 97 N. E. 102, Ann. Cas. 1912D, 588; Marshal v. Dalton 
Paper Mills, 82 Vt. 489, 74 Atl. 108-113, 24 U R. A. (N. S.) 128; 
Winn V. Columbian Ins. Co., 12 Pick. (Mass.) 279, 288; Patton v. 
City of Springfield, 99 Mass. 627, 634, 635 ; Perkins v. Brown, 132 
Tenu. 294, 177 S. W. 1158-1160, L. R. A. 19l5F, 723, Ann. Cas. 
1917A, 124. 
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We have carefully considered the objections to the proceed'mgs in 
the court below as presented upon this writ of error. They are fulh' 
stated by Judge Rudkin in his opinion filed December 18, 1918, on 
pétition for a new trial. No useful purpose would be served in re- 
viewing the numerous teclmical errors assigned for reversai. They 
do not affect the substantial rights of the parties. Section 269, Ju- 
dicial Code, as amended by Act Feb. 26, 1919 (Comp. St. 1918, Comj;. 
St. Ann. Supp. 1919, § 1246). Judge Rudkin's opinion in which we 
concur, is as f ollows : 

[3] "A full statement of the facts in this case will be fowiui in the opinion 
tiled l)y tlie court disjposing of a former pétition for a new trial in this acrtion, 
and awarding a final decree in favor of the piaintifiC in a oompanion suit in 
equity involving tlie .same issues ; also, in tlie opinion liled later in tlie 
equity suit, deuying a ptîtition for a reliearing filed therein. In opinion iirst 
referred to, in awarding the final deeree, I said : 't)n the trial of tlie law action 
a vast amount of expert testimony was offered by tlie plaintiff tending to show 
the Ideiitlty of the veiu from the outcroppings or apex on the surface of the 
Sixteen to One elaini down through the varions workings, and perliaps an 
equal amount of testimony was olïered by the défendant tending to show the 
contrary. ïlie experts on each side consisted of geologists, mining engin(>ers, 
and practical mining men. It Is almost needless to say that the opinions of 
thèse experts were positive and uneqnivocal in favor of tlie party w]io called 
them, and llttle would be accouiplished by adding one or more additional ex- 
perts to the long list already in the record. It was conceded throughout the 
trial that there is a vein on the Sixteen to One elaiin ; that this vein dips m 
an easterly direction at an angle of 45 or 50 degrees ; that the vein terminâtes 
at a fault at about the 200-foot lovel, and that by dropping down a distance 
of 15 or 20 feet at the shaft, and a distance of 35 or 40 fcet at the northerly 
l]oniidary of the claim, another vein i.s picked up likewise terminatiiig at a 
fault. The witnesses for the plaintitï testilied that tliese two segments were 
one and the same vein, while the witnesses for the défendant testilied to the 
contrary. Their thcory Is that, wdiile there are two segments of veius there, 
the upper segment of the lower vein was thrown up several hundred feet aliove 
tlie présent surface of the niountain and lins eroded away, while the lower 
segment of tlie upper vein caii probably be found several hundred feet lower 
down. The jury found it much easier to join the two existing segments to- 
gether, tlius making a single vein, than to speculate as to what lias beconie 
of the two iast segments, and witli that conclusion I am in full accord.' " 

"Again, in the Jatter opinion, in disposing of a pétition for a rehearing, hased 
on the ground of newly discovered évidence, I said : 'Little need be said on 
the pétition for a rehearing, The affldavits flied in Its support and in opposi- 
tion are as conflicting as the testimony of the witnesses at the trial. Some 
of the witnesses, at least, on each side, find further confirmation of their pre- 
concelvod vievvs in the subséquent developments disclosed by the afHdavits. No 
useftil purpose wiH be subserved by a further référence to the confiict. The 
motion to vacate the decree and the pétition for a rehearing are denied.' " 

[»il "I still adhère to thèse views. In so far as the présent pétition is based 
on errors of law occurring at the first trial, I flnd no occasion to review the 
opinions heretofore expressed, if indeed I have Jurlsdiction to do so. That 
portion of the présent pétition based on newly discovered évidence rcquires 
but séant considération. Before such a pétition will be granted the court must 
be satisfied, flrst, that the évidence Is newly discovered in fact and could not 
have been produced by the exercise of reasonable diligence at the former 
trial ; and, second, that the newly discovered évidence will probably produce a 
différent resuit upon a new trial. In my opinion, neither of thèse require- 
ments have been satisfied by the showing made. The first trial dld not take 
place until several months after the action was commenced ; after the close 
of that trial, further testimony was taken in the equity suit and several months 
elapsed before its final submission ; a motion for a new trial in the law action 
and a pétition for a rehearing in the equity suit were next iuterposed; after 
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their déniai sovoral montlis elapsprt bofore tho second trial, and now at thislatc 
date the daim is made tliat iiew pvidencp of a coiitroUing nature lias lieeu 
discovered tiince the last trial, i^iidcr snch circiimstances a pétition of tliis 
kmd sliould be viewed with at least some suspicion and examincd with 
extrême caution. 

[4] "But, eonceding tbat due diligence lias been sbown, is tbere any reason 
to induco the court to believe tliat the new évidence would produce a différent 
resuit at anotber trial before another jury? For, assuming tbat the vvitnesses 
for the plaintiiï were mistaken as to the cbaracter of a vein or the tbrow of 
a fault in distant territory, wbat reason liave we to assume tliat tbe .1ury 
would deem tbat fact controllinK, wben the same witnessps differed so widely 
as to tbe identity or continuity of two sesments of a vein or veins fouiid 
in tho saine daim only a few feet apartV Wby should tbe opinion of experts 
ba.«ed on conditions existiiis riOO or (ÎOO feet away be deemed of so much im- 
portance, wben the same experts differed e(iually as to sejinients or veins found 
only a few fei^t apartV Tbe showinj; made in support of tbe pétition demon- 
strates clearly tbat niiniiipc ensineering is not one of tbe exact sciences, and 
tbe ease with wbicli experts can cbanfîe their \'iews to meet tbe necessities or 
requirements of their employers, and but little else. For thèse reasons, in my 
opinion, the ends of justice would not be promoted liy grantinj: tlie pétition 
in question, but quite to tbe contrary. Litigation must end at some point, 
and this protraeted litigation must end hère so far as tho court is concerned. 

''The pétition is aceordingly denied." 

For the reasons stated in the foregoing opinion, the judgment of 
the court below is affirmed. 

ROSS, Circuit Jiidge. I concur in the judgment, for the reason that 
while, technically, the original trial resulted in a mistrial, in that the 
verdict of the jury determined but one of the two issues submitted to 
it, the trial court, without objection from either party, approved the 
verdict as to which the finding was definite and certain, and subse- 
quently submitted to another jury the issue therelofore left unde- 
termined respecting the cost of the extraction of the ore in question 
in the case, the amount of which cost the respective parties expressly 
stipulated on the trial before the second jury. 

I am therefore unable to see that the plaintiff in error was depriv- 
ed of a jury trial upon either of the issues, or how it could hâve been 
injured by the irregular course pursued by the court below. 



FAIN V. UNITED STATES. 

(Circuit Court of Appeals, Xiiitb Circuit. May .S, 1!)20. Rebearing Denied 

.Tnly (î, 1920.) 

No. 3300. 

1. United States 'S^'ISS — Variance not fatal in îndictment for présentation 
of fa!se claim. 

T'nder an Indictment bawd on Crlminal Code, § S'< (Comp. St. § 10199), 
charging that défendant as n spécial agent of the Land Department pre- 
sented a false and fraudulent claim again.st the United States for $4.5 tor 
expenses incurred, proof sliowing that the daim presented was for a larger 
amount, but that !Ç4.') of the amount daimed and covered by voucher was 
not in fact paid o'ut, lield not a fatal variance, where no objection was 
made to the indictment or évidence. 

Ê=3For other cases see same topic &. KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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2. Indictinent and information «Ê^^^ISO — Eacti false item in daim against Unit- 

ed States constitutes separate offense, and chargeable in separate counts 
of indictment. 

Wliere a spécial agent of the Land Department presented a clalm for 
expenses during tlie preeeding montli, each item of said claim wliich was 
false and fraudulent constituted a separate offense, under Criminal Code, 
§ 35 (Oomp. St. § 10199), and each may be ctiarged in separate counts of 
the same indictment. 

3. United States «S^ISS — ^Evidence of conimon disregard of expense régula- 

tions not a défense to proseeution for presenting false claims. 

On trial of défendant for liaving, as spécial agent of the Land Depart- 
ment, presented false and fraudulent claims for expenses, évidence that 
régulations respecting expenses in other departments of the service were 
disregarded in practice held properly excluded as immaterial. 

In Error to the District Court of the United States for the District 
of Arizona; William H. Sawtelle, Judge. 

Criminal proseeution by the United States against Jesse C. Fain> 
Judgment of conviction, and défendant brings error. Affirmed. 

Leyhe & Burch, of Phœnix, Ariz., for plaintifï in error. 

Thomas A. Flynn, U. S. Atty., and John H. Langston, Asst. U. S. 
Atty., both of Phœnix, Ariz., and Annette Abbott Adams, U. S. Atty., 
of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintifif in error, a spécial agent 
of the General Land Office, was convicted on the second and third 
counts of an indictment brought under section 35 of the Pénal Code 
(Corap. St. § 10199). The second count charged in substance that 
on February 2, 1918, he presented for approval to the Chief of the 
Field Division of the General Land Office a false and fraudulent 
claim and voucher for $45 against the United States, alleging the same 
to hâve been paid by him to one Woodling for hire of automobile and 
driver on January 8, 9, and 10, 1918, which claim and voucher was 
accompanied by a certain subvoucher and receipt signed by said Wood- 
ling : that said sum of $45 was not paid for the use of an automobile, 
or at ail, as the plaintiff in error well knew. The third count charged 
that on February 2, 1918, the plaintiff in error made a false and 
fraudulent claim and voucher for" $56 against the United States 
for approval by the said Chief of the Field Division, representing 
therein that $56 had been paid to one Roach for hire of automobile 
and driver on January 25. 26, 27, and 28, 1918; that said claim and 
voucher was accompanied by a subvoucher and receipt signed by 
Roach; that said sum was not paid for the use of an automobile, nr 
at ail, to the said Roach, and that the plaintiff in error knew the said 
claim and voucher to be false and fraudulent. 

[1] It is contended that there was a fatal variance between the 
counts and the proof in this : That the claim as presented for ap- 
proval showed a payment to Roach of $112 and a payment to Wood- 
ling of $120, and the receipts which were filed with the claim were 

<g=>For other cases see same topic & KEY-NUMBBR la ail Key-Numbered Digests & Indexe» 
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îor the said respective sums. The government, on the triai, was con- 
tent to prove that, of the $120 purported to bave been paid to Wood- 
ling, $45 was never paid, and that, of the $112 alleged to hâve been 
paid to Roach, $56 was not paid. The plaintiff in error made no ob- 
jection on the trial on the ground of variance, and no objection was 
interposed to any of the proof tending to show the false portions 
of the items. But he now contends that this court should take no- 
tice of what he claims was a plain error, notwithstanding that no ex- 
ception was saved. We cannot see how the substantial rights of 
the plaintifï in error were prejudiced by the admission of the testi- 
mony. The indictment had charged false claims, in that $45 was al- 
leged to bave been paid to one and $55 to another, and that thèse items 
were false was shown by compétent testimony. There was but one 
payment to Woodling and one payment to Roach in the itemized state- 
ment of expansés which was presented on February 2, 1918, amount- 
ing in ail to $486.50. It would hâve been better pleading to set 
forth the full amount of the respective items paid to Roach and 
Woodling, and then specify the portions thereof which were deemed 
to be false and fraudulent. But no complaint was made that the 
indictment did not give the plaintifif in error sufficient notice of the 
charge which he was called upon to meet. If he needed further in- 
formation, he should bave demanded a bill of particulars. 

[2] Error is assigned to the déniai of the motion, made at the con- 
clusion of the testimony for the prosecution, that the government 
be required to elect upon which count or transaction it would ask 
conviction, and it is argued that the offense of making a false claim 
and voucher is a single, inséparable, and indivisible offense, and that 
to separate it as was done by the indictment was to create a multiplic- 
ity of charges for the same transaction, and that, inasmuch as the 
jury found the accused not guilty under the first count, which re- 
lated to an item alleged to bave been paid to one Ogden, the verdict 
amounted to an acquittai as to the other counts. We fînd no merit in 
the contention. As a gênerai rule, élection lies in the discrétion of 
the trial court. 14 R. C. L,. 198. Notwithstanding that the claims 
were presented in a single instrument, containing an itemized state- 
ment of expenses paid at différent dates during the month of January, 
each item may be considered a claim, and we think an indictment 
might properly lie for each if each were false and fraudulent. No ex- 
ception was taken to the instruction of the court to the jury that each 
item was to be treated as a separate claim against the government, 
and the assignments of error admit that each item, "if false, fictitious, 
and fraudulent, constituted a separate and distinct offense." The fact 
that no évidence was produced sufficient to convict upon the first 
count charging a false claim and voucher for payment to Ogden had 
no relation to the question of the guilt or innocence of the accus- 
ed in presenting false claims and vouchers for payments to other 
persons. Under section 1024, Revised Statutes (Comp. St. § 1690), 
the différent counts might properly be united in one indictment. The 
two offenses for which the plaintiff in error was convicted were 
separate and distinct, and, even if they were not, he could hâve no 
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ground of complaint, since his défense could not hâve been embarrass- 
ed thereby, and the sentence for each was the same, and the ternis of 
imprisonment were made to run concurrently. There is no ground for 
holding that the counts of the indictment placed the plaintiff in 
error twice in jeopardy. The évidence to support each count was 
separate and distinct, and neither count could hâve been sustained or 
proven by the évidence which related to any of the other counts. 8 
R. C. L. 143. 

Error is assigned to the admission in évidence of two blank vouch- 
ers issued by the General Land Office as a form of receipt for travel- 
ing expenses, and which were found in the possession of the plain- 
tiff in error. No objection was made in the court below to the admis- 
sion of thèse papers, and it is too clear to require discussion that the 
plaintiff in error could not hâve been injured thereby. 

[3] Error is assigned to the exclusion of testimony offered by a 
spécial land agent called as a witness for the défense, for the pur- 
pose of showing that the rules and régulations of the Secretary of 
the Interior were not technically observed and followed by the agents 
in the lield; that in the Forest Service and Agricultural Department 
of the United States it was the custom to use cars in the transaction 
of field work and to charge the expense thereof to the government. 
A circular issued under the direction of the Secretary of the In- 
terior, however, provided that "no employé shall be allowed to use or 
charge for his own automobile for officiai purposes." The plaintiff 
in error had admitted that he was aware of this régulation, and 
that he knew he would not get the money if he stated the facts, and 
that he prepared the fictitious receipts for the express purpose of cir- 
cumventing the rules and régulations of the Department of the In- 
terior. It plainly was not error to exclude testimony that the ruie 
had been disregarded in the Forest Service or in the Indian Service, 
it is true that in Haas v. Henkel, 216 U. S. 462, 480, 30 Sup. Ct. 
249, 54 L. Ed. 569, 17 Ann. Cas. 1112, it was said that the régulations 
of a department "need not be promulgated in any set form nor in 
writing." But liere the purpose of the proiïered testimony was not 
to show the régulations of the department, but to show a disregard 
thereof in practice. Again, the testimony, if admissible, could not 
hâve benefited the accused, for the évidence was undisputed that his au- 
tomobile was not used at ail on the days for which the charges of 
$45 and $56, respectively, were made. 

There was no error in admitting in évidence the letter which the 
plaintiff in error wrote to the Commissioner of the General Land 
Office on March 1, 1918. The plaintiff in error had testified that the 
automobile which he used was one which he had purchased, that he 
knew it was against the régulations of the Interior Department to 
use his own car and charge for it, and that he took vouchers in the 
name of other persons, because he knew he could not collect for the 
expense if he charged for it in his own name and signed the vouch- 
ers himself. On cross-examination he was asked if he had not 
stated to the Chief of Field Division that the car which he used and 
charged for belonged to Charles G. Roach. This he denied. There 
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was proof that he had made such a statement, and the letter tended 
to corroborate that fact. In the letter he said: 

"The car I used belongs to a young man who Is Qut hère for his health, and 
has nothing else to do." 

We find no error. The judgment is afïirmed. 



GARVAN V. $20,000 BONDS and three other cases. 

(Circuit Court of Appeals, Second Circuit. March 3, 1920.) 

Nos. 1.57, 158, 169, and 170. 

1. War <©=12 — Alien Property Custodian may apply to court for aid in obtain- 

ing possession of property. 

The Alien Property Custodian, appointed under Trading with the Enemy 
Act Oct. G, 1917, § 6 (Corcp. St. 1918, Comp. St. Ann. Siipp. 1019, | 
3115y2cc), may properly, under section 17 (section 3115%!), apply to a 
District Court for aid in obtaining possession of property to which he 
is entitled. 

2. War <S='12 — Alien Property Custodian entitle^ to possession of securities 

deposited by German insurance companies; "lienliolders." 

Trustées, with whom German insurance companies, doing business in 
this country before the war, deposited securities as required by state laws 
for the protection of American policy holders and creditors, are not mère 
'lienholders." within the meaning of Trading with the Enemy Act Oct. 6, 

1917, § 8 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%dd), but 
trustées of an active trust, and under § 7(c), as amended by Act Nov. 4, 

1918, § 1 (Comp. St. Ann. Supp. 1919, § 3115%d), the Alien Property Custo- 
dian is entitled to possession of such securities; the rights of policy hold- 
ers and creditors being fully protected by the act. 

[Ed. Note. — For other delluitious, see Words and Phrases, Second 
Séries, Llenholder.] 

Appeals from the District Court of the United States for the 
Southern District of New York. 

Libels by Francis P. Garvan, Alien Property Custodian against 
$20,(D00, par value, bonds, Central Union Trust Company of New 
York, Trustée, clainiant, against $100,000 bonds, Edwin G. Menil 
and others, claimants, against $50,000 bonds, J. Markham Marshall, 
and others, claimants, and against $25,(300 bonds, J. Markham Mar- 
shall and others, claimants. Decrees for libelant, and claimants ap- 
peal. Affirmed. 

Francis G. Caffey, U. S. Atty., of New York City (Spier Whitaker, 
Sp. Asst. Atty. Gen., and Earl B. Barnes, Asst. U. S. Atty., of New 
York City, of counsel), for libelant. 

Miller, King, Lane & Trafford, of New York City (Perry D. Traf- 
ford, of New York City, of counsel), for appellants Central Union 
Trust Co. and Merrill and others. 

Root, Clark, Buckner & Howland, of New York City (Emory R. 
Buckner and H. H. Nordlinger, both of New York City, of counsel), 
for appellants Marshall and others. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

<=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & ladeiee 



478 265 FEDERAL REPORTER 

WARD, Circuit Judge. Connecticut and Massachusetts require, 
as do almost ail the states, that insurance companies of foreign na- 
tions, before doing business in the state, shall deposit funds or securi- 
ties for the protection of the company's policy holders and credi- 
tors in the United States. The exact terms of the statutes need not 
be stated. The Munich Reinsurance Company, a German corpora- 
tion did deposit a quantity of securities with trustées in conformity 
with the law of the state of Connecticut. The Frankfort General In- 
surance Company and the Allianz Insurance Company, both German 
companies, deposited securities with trustées in conformity with the 
requirements of the law of Massachusetts. 

It will not be necessary to set out the terms of the trusts at length ; 
it is enough to say that, although the income of the securities is pay- 
able to the companies and they can withdraw them, or any of them, 
upon substituting others equally good, and can change the trustées, 
still the trustées hold the securities in trust to pay the claim of any 
policy holder or creditor admitted to be due by the company or estab- 
hshed by the claimant in due course of law. It is apparent that the 
trustées hold primarily for the benefit of the policy holders and 
creditors, and secondarily for the benefit of the companies ; but their 
duties are active, and they are not merely lienholders. The companies 
cannot take the securities out of their possession until the rights, ab- 
solute or contingent, of ail policy holders and creditors in this country 
are secured, and in the meantime the trustées hâve the active duty 
of collecting and paying over the income, investing and reinvesting, 
and paying claims properly proved. 

The Président, through the Secretary of the Treasury, issued li- 
censes to the companies in question, not to continue to do business 
in the United States, but for the purpose of being liquidated. In No- 
vember, 1918, the Alien Property Custodian filed libels of information 
in the District Court of the United States for the Southern District 
of New York against the securities in question, alleging his demand 
for the same of the trustées and their refusai, and praying the court 
to order the United States marshal to seize the same and deliver them 
to him to be held and applied in accordance with law. The court made 
the decrees prayed for, and the securities hâve been seized by the 
marshal and delivered to the Alien Property Custodian; the trustées 
appeal. 

[1] We hâve no doubt of the right of the Alien Property Custodian 
t-o apply to the court for aid ; if he did not know where the securities 
were, he would evidently be entitled to the aid of the court to compel 
the trustées to discover and deliver them. In this case he did know 
where they were, but it was much more orderly and décent to obtain 
possession by the aid of the court than to seize them by violence and 
the strong hand. Section 17 of the Act of October 6, 1917 (40 Statutes 
at Large, 411 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 31151/21]), 
known as the Trading with the Enemy Act, gives the court fuU power 
in the premises : 

"That the District Courts of the United States are hereby glven jurisdlction 
to make and enter ail such rules as to notice and otherwise, and ail such 
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orders aiid decrecs, and to issue such process as may be necessary and proper 
In the premises to enforce the provisions of this act, witli a right of appeal 
from tlie final order or decree of such court as provided in sections 128 and 
238 of the act of March 3d, 1911, entitled 'An Act to codify, revise, and 
amend the laws relating to the judiciary.' " 

The material parts of section 7 (c) o£ the act as amended November 
4, 1918 (40 Statutes at Large, 1020 [Comp. St. Ann. Supp. 1919, §■ 
3115l/2d]), read: 

"(c) If the Président shall so require any money or other property, in- 
cluding (but not thereby limiting the generality of the above) patents, copy- 
rights, applications therefor, and rights to apply for the same, trade-marks, 
choses in action, the rights and claims of every character and description ovf- 
ing or belonging to or held for, by, on account of, or on behalf of, or for the 
beneflt of, an enemy or ally of enemy not holding a license granted by the 
Président hereunder, vehich the Président after investigation shall détermine 
Is so owing or so belongs or Is so held, shall be conveyed, transferred, assigned, 
dellvered, or pald over to the Alien Property Custodian, or the same may be 
selzed by the Alien Property Custodian ; and ail property thus aequired shall 
be held, administered, and disposed of as elsewhere provided in this act. 
« * * 

"The sole relief and remedy of any person having any elaim to any money 
or other property heretofore or hereafter conveyed, transferred, assigned, 
dellvered, or pald over to the Alien Property Custodian, or required so to be, 
or seized by hlm shall be that provided by the terms of this act, and in the 
event of sale or other disposition of such property by the Alien Property Cus- 
todian, shall be limited to and enforced against the net proceeds received there- 
from and held by the Alien Property Custodian or by the treasurer of the 
United States. » • •" 

The constitutionality of the act under the war powers of Congress 
is admitted; the dispute between the parties being as to the con- 
struction of it. 

[2] The trustées claimants contend that the Alien Property Custo- 
dian can seize only property belonging wholly to aHen enemies ; that 
he stands in their shoes and can get no more than they could them- 
selves. On the other hand, the Alien Property Custodian contends 
that, the Président having delegated his authority to him under sec- 
tion 5 of the act, he can conclusively détermine what property is 
liable to seizure as being that of an alien enemy. 

We agrée with the Alien Property Custodian, and cannot read the 
perfectly plain language of section 7 (c) in any other way. As ail 
the facts were known and undisputed, they amounted to an investi- 
gation by the Alien Property Custodian. If persons not alien enemies, 
or allies of alien enemies, were given no means to protect their in- 
terests in such property the seizure would be unconstitutional as with- 
out due process of law ; but they are given such remédies under sec- 
tion 9 : 

"That any person not an enemy, or ally of enemy, claiming any interest, 
right, or title in any money or other property which may hâve bcen con- 
veyed, transferred, assigned, dellvered, or pald to the Alien Property Custo- 
dian hereunder. and held by him or by the treasurer of the United States, or 
to whom any debt may be owing from au enemy, or ally of enemy, whbse 
property or any part thereof shall hâve been conveyed, transferred, assigned, 
dellvered, or pald to the Alien Property Custodian hereunder, and held by hlm 
or by the treasurer of the United States, may file with the said custodian 
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a notice of his claim undPr oath and in such form and coutaining such 
particulars as the said custodian ssliall require; and the Président if 
application is made tlierefor by tlie claimant, niay • * * order the pay- 
ment, conveyance, transfer, assijirnnient or delivery to said claimant of 
tlie money or otlier property so held by the Alien Property Onstodian or 
by the treasurer of the Unite.d States or of the interest therein to whieh 
the l'resident shall détermine said claimant is entitled : Provided, that no 
snch order by the Président shall bar any pcrson from the prosecution of any 
snit at law or in equity against the claimant to establish any right, title or 
interest which he may bave in such money or other property. If the Président 
shall not so order within sixty days after the fding of such application, or 
if the claimant shall hâve flled the notice as above requlred and shall hâve 
made no application to the Président, said claimant may, at any tme before 
the expiration of six months after the end of the vvar, institute a suit in 
eqviity [in the Suprême Court of the District of Columbia orl in the District 
Court of the United States for tlie district in which such claimant résides, or, 
if a corporation, where it bas its principal place of business (to whieh suit 
the Alien Property Custodian or the treasurer of the United States, as the 
case may be, shall be made a party défendant), to establish the interest, right, 
title, or debt so claimed, and if suit shall be so instituted then the money or 
other property of the enemy, or ally of enemy, against whom such interest, 
right, or title is asserted, or debt claimed, shall be retained in the custody of 
the Alien Property Custodian, or in the treasury of the United States, as 
provided In this act. and until any final .ludgment or decree which shall be en- 
tored in favor of the daimant shnll be fully satisfled by paj'ment or convey- 
ance, transfer, assignment, or delivery by the défendant or by the Allen 
l'roporty Custodian or treasurer of the United States on order of the court, 
<n- until final judgment or decree shall be entered against the claimant, or suit 
otherwise terminated. * * •" Comp. St. 1918, Comp. St. Ann. Supp. 
1019, § 3115Vie. 

The Alien Property Custodian takes possession subject to the rights 
of innocent persons. Section 12, as amended March 28, 1918 (40 
Statutes at Large, 460), provides: 

"The Alien Propert.y Custodian shall be vested with ail of the powers of a 
comnion-law trustée in respect of ail property, other than money, which has 
been or shall be, or vi'hich has becn or shall be required to be, conveyed, trans- 
ferred, assigned, delivered, or paid over to him in pursuance of the provisions 
of this act, and in addition thereto, acting under the supervision and direction 
of the Président, and under such rules and régulations as the Président shall 
prescribe, shall hâve power to manage such property and do any aCt or things 
in respect thereof, or make any disposition thereof, or of any part thereof, by 
sale or otherwise, and exercise any rights or powers which may be or become 
appurtenant thereto or to the ownership thereof In like manner as though he 
were the absolute owner thereof. • • * " Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 3115%ff. 

It is obviously of the utmost importance that in time of war enemy 
property should be put into the possession of government; on the 
other hand, no great harm can come to the interests of innocent per- 
sons since the possession and management of the property by the Alien 
Property Custodian is under the control of the Président by régulation 
and of the courts by decree. Policy holders or creditors may pro- 
ceed to protect their rights under section 9, or the trustées may do so 
for them. We do not think that the trustées claimants are mère lien- 
holders under section 8 of the act, and as such to be entitled to re- 
tain possession of the property in question; they are, as stated above, 
trustées with active duties, and not lienholders, within the meaning of 



GRIER BROS. VO. V. BALDWIN 481 

(2C5 F.) 

the section at ail. It clearly proiects the lienholders, and especially 
the vast amount of loans against collatéral, any interférence with which 
would cause great injury to banks, trust companies and stockbrokers, 
and produce disturbance of business generally. 
The decrees are affirmed. 

HOUGH, Circuit Judge, concurs in resuit. 



GARV.^N V. $100,000 BONDS. 
SAME V. $6,000 BONDS. 

(Oircuit Court of Appeals, Second Circuit. Mardi 18, 1920.' 

Nos. 203-210. 

Appeals from the District Court of tlie United States for the Southern Dis- 
trict of New York. 

Libcls liy Francis P. Garvan, Allen Property Custodlan, agalnst .$100,000, 
par value, bonds, Metropolitan Trust Company of New York, trustée, claim- 
ant, and against ,$6,000, par value, lionds, Banker.s' Trust Company, trustée, 
clainiant. Decreos for libelant, and claimants appeal. Affirmed. 

Carter, I;edyard & Mill)urn and Waltor F. Taylor, ail of New York City, 
for appellant Metropolitan Trust Co. 

Whlte & Case, of New York City ( Robert Forsyth Llttle, of New York City, 
of counsel), for appellant lîankers' Trust Co. 

Francis G. Caffey, U. S. Atty., of New York City (Spier Whitaker. Sp, Asst. 
Atty. Gen., and Earl B. I'>arnes, Asst. U. S. Atty., both of New York City, of 
counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PEB CURIAM. The decrees in thèse ea.ses are a/lirmed, in accordance with 
our opinion lately handed down in the cases of Garvan v. $20,000 Bonds, Gar- 
van V. fflOO.OOO Bonds. Garvan v. ,$50.000 Bonds, and Garvan v. $25,000 Bonds 
(C. C. A.) 2G5 Fed. 477. 



ORIER BROS. CO. v. BALDWIN et al. 

(Circuit Court of Appeals, Tlilrd Circuit. April 16, 1920.) 
No. 2535. 

1. Equity <S='452 — Complainants held estopped to niaiiitain bill of review. 

Complainant.s in an infrlngeinent suit, wlio, after a decree adjudging the 
patent valid liad been reversed by the Circuit Court of Appeals and 
mandate issued, delayed for a year, during whicli time the patent had been 
adjudged valid and infringed by the Circuit Court of Appeals in another 
circuit, in a suit brought by them, and proceedings for review were pend- 
ing in the Suprême Court, and then caused decree to be entered on the 
mandate, one branch of which was In their favor, held not entitled to 
raaintain a blU of review to reverse such decree two years later, after a 
décision in their favor by the Suprême Court in the other suit. 

2. Equity 'S=»445 — Error apparent of record and new matter ar« the only 

growJids for bill of review. 
, The two and only grounds for a bill of review are : (1) Ërror of law ap- 
pa'.:ent on the face of the record, without fnrther exairilnatlon of questions 

«sssFor other cases aee same topig & KEY-NUMBBR la ail Key-Numbered Digeats & Indexes 
205 F.— 31 
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of fact; and (2) new facts, discovered slnce the decree, which should 
materially affect the decree and probably produce a différent resuit. 
3. Equity ©='445 — Subséquent décision of Suprême Court not ground tor 
bill of review. 

A décision of the Suprême Court, adjudging a patent valld and In- 
frlnged, will not lay the ground for a bill of review of a prior decree of a 
District Court adjudging the patent iuvalid. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Frédéric É. Baldwin and the John Siramons Com- 
pany against the Grier Bros. Company. Decree for complainants, 
and défendant appeals. Reversed. 

Writ of certiorari granted by Suprême Court, 252 U. S. , 40 

Sup. Ct. 587, 64 L. Ed. — . 

Bakewell & Byrnes, of Pittsburgh, Pa. (Brown, Stewart & Bost- 
wick, G. H. Parmelee, G. E. Stebbins, and C. P. Byrnes, ail of Pitts- 
burgh, Pa., of counsel), for appellant. 

James Q. Rice, of New York City, and James K. Bakewell, of Pitts- 
burgh, Pa., for appellees. 

Before BUEFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case, Frédéric E. Baldwin 
and the John Simmons Company, citizens of New York state, filed a 
bill in equity in the court below against the Grier Bros. Company, a 
citizen of Pennsylvania, invoking its jurisdiction on such diversity of 
citizenship. The bill charged unfair compétition. By the same bill, 
invoking jurisdiction on the ground of patent subject-matter, the 
same plaintifïs, being the owners of reissue patent No. 13,542 on No. 
821,580, issued to said Baldwin on May 22, 1906, for an acétylène 
gas lamp, charged the same défendant with infringement thereof. On 
application for a preliminary injunction on both causes of action, the 
court below, in an opinion reported at 210 Fed. 560, held the cause 
of action for unfair compétition was established, and granted the 
preliminary injunction prayed for. As to the second cause of action, 
viz. infringement of the patent, it deferred action by injunction until 
final hearing. On such final hearing that court, pursuant to an opin- 
ion reported at 215 Fed. 740, entered a decree, holding the reissue 
patent valid ànd infringed, and that the défendant was also guilty of 
unfair compétition. On appeal, this court, pursuant to an opinion 
reported at 219 Fed. 735, 135 C. C. A. 433, affirmed the lower court's 
decree on the cause of action of unfair compétition, but reversed it 
on the patent cause of adtion. , Pursuant to this opinion, which was 
rendered January 22, 1915, the record, with this court's mandate, 
was remitted to the court belôw on February 24, 1915. No steps were 
taken in the court below by either party to enter a decree in accord- 
ance with tlïe mandaté for almost a year, when, at the plaintiflfs' 
suggestion, the decree was entered to which we later réfer. 

In this intervening year, the plaintifïs were engaged in other litiga- 

^=>Foi otber cases see same topiu £ KBY-NUMBBR in ail Key-Nuœbered Digests & Index» 
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tion on this patent. They had filed a bill in the Southern district of 
New York, charging a third party with infringement of this patent. 
In this case the court on February 6, 1915, filed an opinion, reported 
as Baldwin v. Abecrombie & Fitch Co., 227 Fed. 455, holding the 
patent valid and infringed. On appeal, this decree was affirmed by 
the Circuit Court of Appeals of the Second Circuit in an opinion 
dated November 9, 1915, and reported at 228 Fed. 895, 143 C. C. A. 
293, and, as we hereafter note, the case was affirmed by the Suprême 
Court at 245 U. S. 198, 38 Sup. Ct. 104, 62 L. Ed. 240. On December 
20, 1915, the défendant in the said case presented to the Suprême 
Court of the United States a pétition for a writ of certiorari to re- 
view the foregoing opinion, and on January 10, 1916, the Suprême 
Court granted such writ. 239 U. S. 649, 36 Sup. Ct. 284, 60 L. Ed. 
485. Such being the situation, and the plaintiffs being, as we hâve seen 
parties to the then pending cause in the Suprême Court of the United 
States, they on January 5, 1916, presented to the court below a form 
of decree for entry in the présent case in pursuance of the mandate 
of this court, which decree stated it was on motion of plaintiffs' coun- 
sel, and was entered on said day. As to the cause of action for un- 
fair compétition, such decree adjudged the défendant guilty of unfair 
compétition, referred such cause of action to a master for ascer- 
tainment of damages, and granted a permanent injunctlon enjoining 
défendant from selUng the lamps which constituted unfair compéti- 
tion. As to the patent cause of action, the decree dismissed the bill. 
After this decree was thus entered on January 5, 1916, the term 
cnded without further action, and it so remained for some two years, 
when on January 26, 1918, the j)laintifïs filed a bill to review the 
decree which had been entered on their motion on January 5, 1916. 
The ground on which this bill of review rested was the recited déci- 
sion of the Suprême Court made subséquent to the entry of the decree 
in the court below. The latter court, in an opinion printed in the 
margin,^ sustained this contention, and held that as to the sixth para- 

1 While bîUs of review are not favored In equity, yet they hâve long been 
recognized as etfective means of securing relief against decrees of the court. 
Their uses and their limitations in tlie past are well considered in the opinion 
delivered by Mr. Justice Bald«'in, while sitting in tlie Circuit Court of the 
T'nlted States for the I-^astern District of Pennsylvania, in Poole v. Nixon, il 
Pet. 765, 9 L. Ed. 30.5. The récognition by him of the embodiment of Tjord 
Baeon's ordinance as part of tlie law in equity, which bas been adoiJted by 
the Constitution of the United States, bas been many times approved. That 
ordinance provides that "no bill of review shall be admitted, except it contain 
either error in law appearing in the body of the decree, witliout further ex- 
amination of matters of fact, or some new matter which hnth arisen in time 
after the decree," etc. In the case at bar, plaintiffs do not rely upon any new 
matter which has arisen after the decree, but rely upon an error of law. That 
error of law is charged to be the décision by the Court of Ai^peals of tbe Third 
Circuit, that the reissue patent aforesaid is invalid, in that the said reissue 
had the eft'ect of broadening the original patent. Tlie plaintiffs, in support of 
their contention that the decree was based upon an error of law, ofEered the 
decree aforesaid of the Suprême Court of the United States sijstainiug the 
décision of the court of the Second Circuit, and thereby holding, as a matter 
of law, that said reissue patent did not broaden the original i>atent. 

It inust be found that there vs^as error of law as charged. In the flrst place, 
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graph of the decree of January 5, 1916, which read : "(6) That the bill 
of complaint herein as to infringement of reissue patent No. 13,542, 
in suit, be and the same hereby is dismissed" — be vacated, and Ihat 
it now be decreed the said patent was valid and infringed. Accord- 
ingly, on November 7, 1919, such decree vacating the said sixth para- 
graph of the decree of January 5, 1916, awarding a permanent injunc- 
tion and directing an accounting, was entered. Thereupon this appeal 
was taken, and the question before us is whether, under the facts and 
circumstances of this case, the bill to review would lie. 

[1] It will be noticed, from the récital of the différent steps in 
this litigation, that the situation is one of the plaintiffs' own création. 
After the décision of this court was made, but before its mandate went 
down, the plaintiffs knew of the décision of the District Court in 
the case in the Second Circuit, but they made no request to this court 
to withhold its mandate. After the mandate went down, and before 

the law, as interprétée! by the Suprême Court of the United States, Is the law 
whIch should govern ail subordinate fédéral courts. In the second place, if 
the later décision of the Suprême Court of the United States cannot be In- 
voked for the relief of the plaintitFs, they are In a situation not contemplated 
by the states when they gave authority to Congress to secure to inventors the 
exclusive rlght to their discoveries and inventions for a limlted period, or 
by the Congress of the United States when it leglslated in pursuance of such 
authority. By the décision of the Suprême Court of tlle United States, the 
valldity of the reissue patent may secure to the plaintiffs rights thereunder 
In ail parts of the United States, except within the limitations of the Third 
judiclal circuit. Plaintiffs' rights to the invention would not be exclusive for 
any period within that circuit in which is embraced the great anthracite and 
bltumlnous coal fields of the state of Pennsylvanla. 

The plaintiffs are not seeking to correct supposed erroneous déductions or 
conclusions from the évidence subinitted in the original case. They set up 
an error of law apparent on the face of the record, without any further ex- 
amination of matters of fact. The error of law was the alleged iraproper ap- 
plication of the provisions of Rcv. St. § 4916 (Comp. St. § 9461), relating to 
reissue of defective patents, to the reissued patent in suit. The effect of the 
décision of the Court of Appeals of the Third Circuit is that the Commissioner 
exceeded the authority vested in him by said section ; whereas, the décision 
of the Suprême Court aforesaid was to the effect that the Commissioner did 
not exceed the authority grantod to him by said section. 

The défendant has cited Scotten v. Littlefleld, 235 U. S. 407, 35 Sup. Ct. 125, 
59 Ij. Ed. 289, as a complète précèdent which should govern the présent case 
and require a dismissal of the bill of review. Had the court in that case not 
dismissed the bill of review, there would bave necessarily been a further ex- 
amination of matters of fact and the considération of a question which was 
held back in other proceedings and subsequently made the subjoct of a bill 
of review. It is insisted by counsel for the défendant that in the case just 
(àted, the Suprême Court squarely holds that a subse(]uent décision by it will 
not lay the ground for a bill of review. To this proposition the court cannot 
agrée. 

It is oblected on the part of the défendant that the plaintiffs hâve lost their 
right to file a bill of review by their failure to pétition to the Suprême Court 
for a wrlt of certiorari to review the .iudgment of the Circuit Court of Ap- 
peals for the Third Circuit. At that time the pétition for writ of certiorari 
would hâve shown to the Suprême Court that there was Involved nothing but 
a matter of private interest which the Suprême Court, in accordance with its 
practice, would probably bave refused to consider. It was not until the déci- 
sion of the Court of Appeals for the Second Circuit had been made that there 
appeared to be a conflict between two Courts of Appeals. The conflict be- 
tweeu the two Courts of Appeals created a condition which, under the deci- 
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a (lecree pursuant thereto had been entered in the court below, they 
knew of the affirmance of the latter case by the Circuit Court of 
Appeals of the Second Circuit, and that the two circuits were in con- 
fiict ; but they made no request to either court in this circuit to hâve 
the entry of a decree withheld. On the contrary, with knovvledge that 
the Suprême Court had on December 20, 1915, under considération 
a pétition for certiorari in the case in the Second Circuit, the plain- 
tifïs became the actors in the quiescent case in this circuit, and, with- 
out advising the court of the pendency of the matter in the Suprême 
Court, they prcparcd and on their motion had entered on January 5, 
1916, the (iecree of dismissal, and thereafter, when the Suprême Court 
had on January 10. 1916, j^ranted the certiorari, they allowed the term 
to end without any move to suspend, open, or vacate the said decree 
of January 5, 1916. [Jnder such circumstancos, and in view of the fact 
that the entry of the decree at once gave them affirmative relief on 

sioDs of th(= Sn])i'ciru' Court, .garo proiiiiso 1o the uiisucccssfiil party in the 
lator rra.sc, that the wiit of ccrtioviU-i wo'.iUl ))(' L-S'aiitcd. 

I]i Fors.vtli V. IlainiiioïKl, KUi r. S. .'50(;-.514. 17 Siii). Ct. (ÎC-j, 41 L. Ed. 1()!I5, 
we liiiri oxiiri'ssioii by the Siii)rci]ii' Court of the extciit of its powcr in crrti- 
oi'ari, and also of ifs ijraiiicc aiid intcrit to exercise that powpr sparingly, "and 
only when tlie circ-nmstoi]ci>s of the <'ase satisfy ns that th" iniT)()rtanee of tlie 
((iieslion involveii, the necessity of avoidint; eonfliet l)et\vpen two or more 
Courts of A]i])euls, or lietween {'ourts of .V])peals and rlie courts of a state, or 
sonie matter alïcetins tlie iiiterests of this nation, in its Intc'rnal or external 
relations, deniands sueli exercise.'' 

The plaintiffs in this case liad no right of appeal froni the décision in the 
Third circuit, and liad uo rifîht to a writ (jf certioi'itri to review the decree of 
that court. Tliey should not be deein(>d to Itave prejudiced tlieir staiidins t<) 
maintain tliis bill of review, l)ecause tliey did not s(-ek the remedy by certio- 
rari wliich tlie décisions of the Suprême (^ourt should lead them to believe 
woiild not be .i;raiit(>d, ''i'bere was no delay on the part of the plaintiffs in 
filiiif; the liill after the décision of the Suprême Court wliicli sustained the 
validfty of the re-issued iiateiit. 'l'herc was good excuse for the prior delay 
in filinj; the bill, liecausi' of the ixoideiicy of tlie question before the Suprême 
Court of the Uniled StaUs. 

Henry v. A. 1',. Dick Co., 22-1 TT. S. 1, :i2 Snp. Ct. 3G4, 5C T.. Ed. 645, Ann. 
Cas. lOl-'iD, 8I~'0, involvin;^ certain phases of the law of patents, was decided 
ilarch 11, :l!)12. In the case of Motion Picture Patents Co. v. Univcrsal Film 
Manufacturins; Company, 2i;! V. S. 502-518, :{7 Sup. Ct. 416, 61 L. Ed. 871, K 
K. A. imiK, 1187, Ann. Cas. i!Jl8A, i).",!>. the décision in Henry v. Dick Com- 
pany was squarely overriiled by an ojlnion liandcd down on Aprîl 9, ]!)17. On 
May 21, 1!>17, a motion was made in the Suprême Court for leave to file a bill 
of review in the District (^)urt of the l,'nit,ed States for the Southern District 
of New York, in the said cas(> of Henry v. A. P>. Dick Co., whlch motion was 
granted by the Sniin me Court on .lune 11, ]!)17. lu that case lapse of time 
was not permittcd to prevent administration of justice. It follows necessa- 
ril.v that the plaintlft's are not only entitled to maintaiu their bill of review, 
but that the deci'iH! of this court, entered in pursuanee of the mandate of the 
Court of Appeals for the Third Circuit, in so far as it held reissued patent 
So. 13,544 invalid, must be vacated and set aside, and that a decree should 
be entered sustaining the validlty of claim 4 of .«ald reissue, and finding the 
défendant gullty of infringement thereof. Plaintiffs are entitled, also, to an 
uccounting for such infringement ; but such accounting should be liniited so 
that it should not antedate the date of tlie flling of the bill of review, for the 
décision of the Court of Appeals for the Tliird Circuit was the law of the case 
betvveen the parties, at least until proceedings were instituted to hâve it set 
aside. Such limitation, howevor, should not atfect, in aiiy way, the plaintiffs' 
riglits to recover for uufair compétition. 
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their cause of action for unfair compétition, it is quite manifest that 
the plaintiffs themselves, of their own motion and without compul- 
sion from any one, chose to change the status of the case by them- 
selves causing the decree, of which they afterwards complained, to 
be entered. At the time they prepared and had the decree entered, 
they knew the situation was one where they were making possible 
the bringing about of just such a situation as they now complain of. 
Such being the facts, the plaintiffs themselves, by their own course, 
brought about this situation. We start with the fact that, if seeming 
hardship ensues, the plaintiffs, and not the laws, hâve brought it on 
themselves. 

Turning, now, to their alleged right by a bill of review to relieve 
themselves of this self-created situation, we note the gênerai princi- 
ple that a bill of review will not lie where the decree in question was 
a consent one. Thompson v. Maxwell, 95 U. S. 391, 24 h. Ed. 481. 
Now, while the decree before us is not a decree based on a compromise 
or consent of the parties, yet as the entry of a decree dismissing the 
bill as to the patent was one in favor of the défendant, and the 
défendant was taking no step, it would seem that there is substantial 
ground for contending that, when the plaintiffs themselves took the 
matter into their own hands, and themselves prepared, moved, and 
had entered the decree which dismissed their patent bill, such volun- 
tary action on their part, in entering the decree in favor of their ad- 
versary, was not only in form, but in substance, and by positive act 
on their part, a consent, and, so far as they were concerned, a consent 
decree. 

But, passing by the voluntary consent nature of this decree, we 
turn to the légal question whether the subséquent décision of the Su- 
prême Court is a ground for a bill of review. Before entering on 
that légal question, we note the unsettling effect such a holding would 
hâve on the whole System of patents, if a final decree holding a patent 
invalid can be vacated years afterwards because, in a case between 
other litigants, in another jurisdiction, the same patent has been 
adjudged valid by the Suprême Court of the United States. 

Nor must we be misled by the at first sight seemingly grave situa- 
tion of a patentée whose patent has in one circuit been adjudged 
valid by the Suprême Court, at the same time adjudged invalid by a 
Circuit Court of Appeals in another circuit. For such a situation is 
not one either created by law, but wholly by the plaintiffs not avail- 
ing themselves of the opportunity the law afforded them of pre- 
venting it. For, when the Circuit Court of Appeals of the Second 
Circuit held this patent valid and infringed, and there was a conflict 
of décision between two Circuit Courts of Appeals, such situation gave 
the plaintift's reasonable ground for applying to the Suprême Court 
for a certiorari to review the adverse decree of this court. We 
do not say the plaintiffs were bound to do so ; we only say they could 
hâve so petitioned, and, if an anomalous situation has arisen, it is 
not because the law created it, nor is it a fault of our patent System, 
but it is one that might hâve been avoided by acts of commission or 
omission of the plaintiffs : (a) In petitioning the Suprême Court for 



GRIER BROS. CO. V. BALDWIN 487 

(265 F.) 

a certiorari in the Third Circuit case, when, on November 9, 1915, 
ihe Circuit Court of Appeals of the Second Circuit held the patent 
valid and inf ringed ; (b) by applying to the Circuit Court of Appeals 
of the Third Circuit, when, on December 20, 1915, the Suprême 
Court was petitioned for a writ of certiorari, to withhold entry of its 
decree pending action by the Suprême Court; and (c) by the plain- 
tifïs abstaining from entering the decree of dismissal in the lower 
court until the Suprême Court acted. 

Such being the courses open to the plaintifïs before they procured 
the entry of this decree, we turn to the grave unsettHng of patents 
which would follow if the stabiHty and finality of a final patent decree, 
once made, is to be undermined by décisions subsequently made. For 
we are hère dealing with the rights of individual litigants. Whatever 
efïect such subséquent décisions may hâve on other cases and other 
litigants, it must not be overlooked that every question, uncertainty of 
litigation, or doubt as to future conduct are ail centered and finally 
merged in the stability of a final decree, and that, such decree being 
entered, it becomes the settled law as between thèse particular liti- 
gants. 

[2, 3] Such being the case, a final decree can only be set aside by 
a bill of review, and the principles on which bills of review rest are 
settled and form the bulwark of the stability of judicial decrees. The 
two and only grounds for a bill of review are: First, error of law 
apparent on the face of the record, without further examination of 
matters of fact; second, new facts, discovered since the decree, 
which should materially aflfect the decree and probably induce a 
différent resuit. Scotten v. Littlefield, 235 U. S. 410, 35 Sup. Ct. 
125, 59 Iv. Ed. 289. Such being the law as to bills of review, this case 
résolves itself into the question whether the subséquent décision of the 
Suprême Court on this patent at 245 U. S. 198, 38 Sup. Ct. 104, 62 
L. Ed. 240, constituted one or both of such grounds. That it did not 
is, we think, decided by the Suprême Court itself in the case last 
cited, where that court had occasion to pass on the question whether 
its décision in the Gorman Case, 229 U. S. 19, 33 Sup. Ct. 690, 57 L- 
Ed. 1047, made subséquent to a decree of the United States District 
Court, was a basis for a bill of review of the later case. That conten- 
tion the Suprême Court met by holding: 

"Such subséquent décision will not lay the foundation for a blU of review 
for errors of law apparent, or for new matter In pals discovered since the de- 
cree and probably requiring a différent resuit." 

In ."Support of that view, the court refers to Tilghman v. Werk 
(C. C.) 39 Fed. 680, and Hoffman v. Knox, 50 Fed. 484, 1 C. C. A. 
535. Thèse cases, which hâve thus been adopted as expressive of 
the views of the Suprême Court, are décisive of the case before us. 
In the Tilghman v. Werk Case, it appeared that the Suprême Court 
had in Mitchell v. Tilghman, 19 Wall. 287, 22 L. Ed. 125, held a 
decree of the lower court — 

"was based upon the décision of the Suprême Court of the United States in 
the case of Mitchell v. Tilghman, 19 Wnll. 287 [22 L. Ed. 125], holding the 
complainant's patent to be invalld, and that subsequently, in the case of 
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Tilghman v. Proctor [102 U. S. 707, 26 L. Ed. 2701, the Suprême Court had 
changed its ruling on saxd patent, holding the same to be valid, and that tho 
décision in Mitchell v. Tilghnmu was erroneous." 

Thereupon it was sought by a bill of review to set aside the de- 
cree made before such décision, it being contended that the last déci- 
sion of the Suprême Court "constitutes nevv matter in pais occurring 
since the decree, and furnished a good ground for sustaining the 
pétition as a bill of review." Addressing itself to that question, the 
court saîd: 

"The question is presented whether a change of its ruling or décision by the 
Suprême Court on a question of law or fact, or upon a mixed question of law 
and fact, constitutes such new matter as will sustain a bill of review to va- 
cate decrees of the Circuit Court pronounced before such change was made. 
We think, upon prlnciple and authority, this proposition cannot be maintained. 
* * * Such a rule would prolong litigation greatly, and render judicial 
décisions unstable in the highest degree." 

In Hoffman v. Knox, supra, the Circuit Court entered a final de- 
cree, which adjudged a priority of liens pursuant to a state statute 
of Virginia. Subsequently this statute was held unconstitutional by 
the highest court of Virginia. Thereupon it was sought by a bill 
of review to vacate such decree on the ground of this later décision, 
but the court held : 

"The fact that nearly 18 months after the decree of October 14, 1887, the 
Court of Appeals of Virginia decided thèse laws to be unconstitutional, for 
tlie reason stated, was not enough in itself to create error of law apparent, 
and justify a bill of review on that ground, or that of new matter in pais." 

Thèse two décisions, as we hâve seen, having been cited with 
approval by the Suprême Court of the United States, we are of 
opinion that, in deciding, as we do, that the plaintiffs had shown no 
ground for a bill of review, this court is following the décisions of 
the Suprême Court. We therefore restrict ourselves to referring to 
the views expressed by that court in its own language, in Scotten v. Lit- 
tlefield, supra, and to its language by adoption in Tilghman v. Werk, 
and Hofïman v. Knox. And if we are right in so reading those dé- 
cisions, we are warranted in ref raining- f rom discussing other déci- 
sions and text-books bearing on this question. 

In accordance with thèse views the decree entered below on No- 
vember 7, 1919, will be vacated, and the decree entered by the court 
below on January 5, 1916, will be reinstated. 
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SNITKIN V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit March 30, 1920.) 
No. 2670. 

1. Criminal law 'S=»77G(5) — Instruction that évidence of good réputation may 

creatc rcasonable doubt siioiild be kîvpïi, where évidence conflicts. 

Uefiisal of a rpquestcd instruction tliat réputation for good character, 
If establislied, might alone croate a rcasonable doubt of defendant's guilt, 
Jicld error, wliere the évidence was conflictlng. 

2. Conspiracy <Ss=>48 — Question whether conspira«y Is proved one for jury. 

On trial of défendant, eharged wlth others with conspiracy to commit 
an offense asainst the United States, the question whether the conspiracy 
existed was one for the jury, to be determined on ail the évidence, regard- 
less of admissions of another défendant used as witness by the govern- 
ment. 

3. Statutes <S==''241(1) — Criminal statut«9 strictly ronstrued. 

AU of the canons of intei-pretation that apply to civil statutes apply 
to criirànal statutes, and In addition the canon that they are to be strictly 
construcd. 

4. Indictment and information <S=128 — Counts alleging identical facts charge 

but one offense. 

If two Indicttnents, or two counts of one indictment, are Identical, 
élément for élément. In necessary allégation and proof, then the two 
charges are for but one offense, and défendant caunot be tried thereon 
for separate offenses under différent statutes. 

6. Statutes <E=='225 — Provisions of Sélective Draft Act and Espîonage Act in 
pari materîa. 

The provision of Sélective Draft Act, § 6 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1910, § 2044f), mailing It an offense to aid another to évade 
the requirements of the act, and the provision of Bspionage Act, tit. 1, § 
3 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), maldug it an 
offense to willfully obstruct the recruiting or enlistment service, to tho 
Injury of the service, arc in pari materia; the same facts which would 
constitvite an offense under the flrst provision also constituting an offense 
under the second, and the flrst provision being spécifie and the second 
gênerai, the first govërns, where the facts bring the offense wlthln it. 
6. Army and navy «©='40 — Spécifie offense against Sélective Draft Act punish- 
able only under that act, which was not repealed by the Espionage .\et. 

The provision of Sélective Draft Act, 5 (5 ((3omp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 204 Vf), making it an offense to aid another to évade the 
requirements of tlie net, was not repealed by Implication bv Espionage 
Act. tit. 1, § 3 (Comp. St. 1918, Comp. St. Ann. Siipp. 1919, § 10212c), mak- 
ing it an offense generally to obstruct the recruiting or enlistment service, 
and a défendant charged In two counts, in identical language, with acts 
whlch would constitute an offense under either act, held subject to trial 
only under the Sélective Draft Act. 

Evans, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Dis- 
trict of Indiana. 

Criminal prosecution by the United States against Léonard A, 
Snitkin. Judgment of conviction, and défendant brings error. Re- 
versed. 

Plaintlff in error was tried, convlcted, and sentenced to imprisonment for 
flve years, on an Indictment In two counts for conspiracy. 

^ssFoi otber cebcb se« came topic * KBT-NUMBBR in ail Kejr-Numberad Digwta & Indexes 
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In the flrst count, omitting Introduetory matter and overt acts, the offense 
■was stated as follows : 

"That on or about the flfteenth day of September, In the year of our I^ord 
one thousand nine hundred and seventeen, and thereafter up to and including 
the flfth day of October, in the year of our Lord one thousand nine hundred 
and seventeen, A. Joseph Sehur, Maurice L. Snitkin, and Léonard A. Snitkin, 
in the state of New York and in the district of Indlana, acting together in 
each' of said states, did unlawfully, willfuU'y and feloniously, conspire, com- 
bine, confederate, and agrée together to commit an offense against the United 
States of America, to wit, to willfuUy obstruct the recruiting, enlistment and 
military service of the United States of America, to the injury of said service 
and the United States of America, by then and there fraudulently obtaining 

for the said Swartz, whose true Christian name is unknown to tlieso 

grand jurors, exemption from military service of the United States, the said 

— Swartz being then and there between the âges of 21 and 30 years, both 

inclusive, and reglstered for and eligible to military service as aforesaid, and 
the said United States being then and there in a state of war with the Im- 
périal government of Germany ; said exemption to be fraudulently obtained 
by the said A. Joseph Schur, acting as the aforesaid government appeal agent, 
in the manner as foUovys, to vs'it; ïhat said — — — Swartz would falsely 
prétend that he was residing either temporarlly or permanently in the juris- 
diction of said local board in Marlon county, Indlana, and be transferred to 
said board for examination, and said Schur, as sucli agent, would also so 
represent and prétend the same was true to said board, and * * * there- 
by falsely impose upon said board and its jurisdiction and authority, by hav- 

ing said Swartz fictitiously assume résidence in the jurisdiction of 

said board for the purpose of having said board examine into the military 

status, fltness and liability of said Swartz for military service under 

said act, rules, and régulations ; that said défendant, Léonard A. Snitkin, 
would pay said Scnur a large suin of money, to wit, $1,000, and otherwise 
favor liim, antl said Schur would accept same, as a corrupt bribe of said 
Schur to do said things as such agent and also that said Schur would make 

to said board for and on behalf of said Swartz, false, fraudulent and 

fictitious claims, statements, représentations, certificates, afïidavits, and other 
information, and would also conceal from said board material and proper 
facts and information, and would fail, neglect, and refuse to perform the 
duty reqùirod of hlm as such agent by said act, rules, and régulations, ail 
for the unlawful, corrupt, and fraudulent purpose of obtaining exemption of 

said • — ■ Swartz from military service under said act of Congress, and ail 

for the purpose as aforesaid, without regard as to whether said Swartz 

was justly or legally entitled to said exemption." 

The second count is word for word the same as the flrst, except that the 
pleader stated the view that the recited doings of the parties constituted a 
consplracy to violate title; section 3 of the Espionage Act. Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 10212e. 

Section 6 of the Sélective Draft Act Is as follows: 

"The Président Is hereby authorlzed to utilize the service of any or ail 
departments and any or ail officers or agents of the United States and of the 
several states, terrltories, and the District of Columbla, and subdivisions 
thcreof, in the exécution of this act, and ail officers and agents of the United 
States and of the several states, terrltories and subdivisions thereof, and or 
the District of Columbia, and ail pcrsons designated or appointed under 
régulations, prescrlbed by the Président whether such appointments are made 
by the Président himself or by the Governor or other officer of any state or 
terrltory to perform any duty in the exécution of this act, are hereby re- 
quired to perform such duty as the Président sliall order or direct, and ail 
such ofiBcers and agents and persons so designated or appointed shall hereby 
hâve fuU authority for ail acts done by them in the exécution of this act by 
the direction of the Président. Correspondence in the exécution of this act 
may be carried in penalty envelopes bearing the f rank of the War Department. 
Any person charged as herein provided with the duty of carrying into effeot 
any of the provisions of this act or the régulations made or directions given 
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thereunder who shall fall or neglect to perform such duty; and any person 
charged with such duty or having aud exercisîng any authority under said 
aet, régulations, or directions, who shall knowlngly make or be a party to the 
making of any false or incorrect registration, physlcal exaniination, exemp- 
tion, enlistment, enrollment, or niuster ; and any person who shall make or be 
a party to the making of any false statement or certiticate as to the fitness or 
liability of bimself or any other person for service under the provisions of this 
act, or régulations made by the Président thereunder, or otherwise évades or 
aids another to évade the requirements of this act or of said régulations, or 
who, in any manner, shall fail or neglect fully to perform any duty required 
of him in the exécution of this aet, shall, if not subject to military law, be 
guilty of a misdemeanor, and upon conviction in the district court of the 
United States having jurisdiction thereof, be punished by Imprisonment for 
not more than one year, or, if subject to military law, shall be tried by court- 
martial and suffer such punishment as a court-martial may direct." Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 2044f. 

Section 37 of the Pénal Code reads thus : 

"If two or more persons conspire either to commit any offense against the 
TJnited States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not more 
than ten thousand dollars, or imprisoned not more than two years, or both." 
Comp. St. § 10201. 

Section 3 of the Espionage Act provides: 

"Whoever, when the United States is at war, shall willfully make or convey 
false reports or false statements with intent to Interfère with the opération 
or success of the military or naval forces of the United States or to promote 
the success of its enemles and whoever, when the United States Is at war, 
shall willfully cause, or attempt to cause Insubordination, disloyalty, mutiny 
or refusai of duty in the military or naval forces of the United States, or 
shall willfully obstruct the recruiting or enlistment service of the United 
States, to the injury of the service or of the United States, shall be punished 
by a fine of not more than $10,000 or imprisonment for not more than twenty 
years or both." 40 Stat. 219. 

Section 4 of the Espionage Act: 

"If two or more persons conspire to violate the provisions of sections 2 or 
3 of this title, and one or more of such persons does any act to effect the 
object of the conspiracy, earh of the parties to such conspiracy shall be punish- 
ed as in said sections provided in the case of the doing of the act the accom- 
plishment of which is the object of such conspiracy. Except as above provided 
conspiracies to commit offenses under this title shall be punished as provided 
by section 37 of the act to codify, révise, and amend the pénal laws of the 
United States approved Mardi fourth, nineteen hundred and nihe." Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 10212d. 

Edward F. Dunne, of Chicago, 111., and EHjah N. Zoline, of New 
York City, for plaintiff in error. 

M. L. Ert Slack, of Indianapolis, Ind., for the United States. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] Evi- 
dence for the government consisted lar^ely of the testimony of Schur, 
a codefendant. PlaintifiF in error took the witness stand and denied 
the case sought to be made by the government's proof s. He fortified 
his défense by character witnesses. He requested the court to charge 
the jury: 

"You bave heard évidence of the standing and réputation of this défendant, 
Léonard Snitkin, for good character. That réputation alone may create a 
reasonable doubt of this defendant's guilt In your minds, and ia proper lor you 
to consider." 
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In connection with this request counsel called the court's atten- 
tion to Edgington v. United States, 164 U. S. 361, 17 Sup. Ct. 72, 
41 L,. Ed. 467. Instead, the court charged: 

"If such défendant has in the comninnlty where he live.s, by liis incomiiigs 
and outgoings among lii.s neighbors, built up a good réputation among them 
for the qualities abont wbich this testirnony biis been glven, you slionld give 
that fact such weight as yon thinlf it is entitled to, taking into considération 
ail the other facts and circumstances established by tlie évidence." 

Thus the court placed the évidence respecting good réputation on 
the same basis as the évidence relating to the substantive acts charg- 
ed in the indictment, and directed the jury to give it such weight 
as they might think it entitled to, without furnisliing them the légal 
scales in which to weigh it, namely, that a réputation for good char- 
acter, if established, alone may create a reasonable doubt, although 
without it the other évidence vvould be convincing of guilt. In view 
of the contest between Schur and plaintiff in error over the jury's ac- 
ceptance of one or the other of their conflicting stories, the error 
was prejudicial. 

[2] Plaintiff in error -requested the following instruction: 

"I instruct you that the défendants caniiot be convicted under either count 
of the indictment for attempting to form a conspiracy to do an unlawful act 
charged In the indictment ; and if you flnd from tlie évidence that tliere wrs 
no compieted or perfected conspiracy to do the things charged, there can be 
no conviction." 

The court gave the following: 

"This indictment charges that three por.sons, A. Joseph Schur, Maurice li. 
Snitkin, and Léonard A. Snitkin, conspired to violate this section. I may say 
to you now, in passing, that Schur and Maurice L. Snitkin, like Léonard A. 
Snitkin, hâve eutered pleas of not guilty, but Schur has taken the witness 
stand, and not only admltted his compliclty in this, but has admitted his 
guilt. Maurice L. Snitkin, though appearing in person and by counsel, ha» 
Introduced no évidence, and his counsel has made no argument, and therefore 
the inference may be fairly drawn — it is for you to détermine — that he is also 
guilty. So, therefore, and by the admissions of counsel for Léonard A. Snit- 
kin, vyho were the only counsel who hâve spoken for the défense, it is es- 
' tabllshed that there was a conspiracy between Schur and Maurice L. Snitkin, 
as alleged In the Indictment ; so, therefore, gentlemen, the only question for 
you to détermine, and the only question for you to go ont and dellberate upon, 
is as to whether or not Léonard A. Snitkin was a niember of this conspiracy 
as alleged in the indictment." 

Neither in the record proper nor in the bill of exceptions is there 
anything to warrant the statement that counsel for plaintiff in error 
admitted the existence of a conspiracy. Indeed, the contentions in 
support of a motion for a directed verdict of acquittai were that the 
government's case, taken at its face value, not only failed to show 
plaintiff in error's participation in forming a conspiracy, but also 
failed to establish any conspiracy, and that at most nothng was evi- 
denced beyond a willingness to form a conspiracy. Neither Schur 
nor Maurice Snitkin, by their attitudes, opinions, or concessions 
of légal effect, could enlarge the true légal effect of the govern- 
ment's évidence, and convert into a conspiracy what the jury, un- 
der instructions on the lavv of conspiracy, might find from the evi- 
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dence vvas only a willingness or an attempt to f orm a conspiracy. 
It was therefore error, and in our judgment a prejudicial one, to 
withdraw from the jury their duty to find from the évidence the 
existence or nonexistence of a conspiracy, of which plaintiff in error 
could be a member. Konda v. United States, 166 Fed. 91, 92 C. C. 
A. 75, 22 L. R. A. (N. S.) 304. 

A motion in arrest challenges the sufficiency of the indictment. We 
tliink the indictment states every necessary élément, sufficiently ad- 
vises plaintiff in error of what he had to meet, and vvould bar a sec- 
ond indictment for the same offense. 

Other assignments of error go only to the granting of a nevv trial, 
and it is already apparent that that must be ordered. 

Thus far ail the members of the court are m agreement ; but a 
divergence bas arisen respecting the mandate. The majority are of 
the view that the new trial must be limited to the first count. 

1. Allégations of fact control, and not the pleader's idea of what 
sections of the Pénal Code are involved. This is a fundamental 
rule of criminal pleading, for the court takes judicial notice of ail of 
the provisions of the Pénal Code, and looks to the indictment only 
for the statements of fact which show the obnoxious conduct of the 
défendants. 

Both counts in this case are conspiracy counts. The statements 
of tact with respect to the formation and the object of the conspir- 
acy and the overt acts committed to effectuate it are identical in the 
two counts. In the first count the pleader stated in effect that this 
conspiracy was in violation of section 37 of the Pénal Code (the gên- 
erai conspiracy statute), and that the object of the conspiracy was 
to obstruct the recruiting and enlistment service of the United States, 
but the pleader did not point out any particular section of any par- 
ticular act. In the second count the pleader said that the conspir- 
acy was under section 4 of the Espionage Act (which is the particu- 
lar conspiracy statute that is limited to intended violations of sections 
2 and 3 of the Espionage Act [Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 10212b, 10212c]), and that the object of the con- 
spiracy was to violate the third clause of the third section of the 
Espionage Act, which denounces a willful obstruction of the recruit- 
ing and enlistment service to the injury of the service. While the 
pleader does not mention section 6 of the Sélective Draft Act in 
the first count, he cannot bave intended to bring the substantive 
offense, to accomplish which the conspiracy was formed, within the 
third section of the Espionage Act, because to do so would déclare 
that intended violations of section 3 of the Espionage Act were with- 
in section 37 of the Pénal Code (the gênerai conspiracy statute), and not 
within section 4 of the Espionage Act, which clearly and unmistakably 
is the only conspiracy statute which can apply to intended violations 
of sections 2 and 3 of the Espionage Act. 

Therefore, when we take judicial notice, as we must, of ail pénal 
statutes which affect the doings charged to hâve been committed by 
the défendants, we find that section 6 of the Sélective Draft Act cov- 
ers in détail the acts of the eligible conscript, Swartz, and of the 
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sélective draft officer, Schur, and, inasmuch as an accessory is charge- 
able as a principal, the acts of the défendant Snitkin are also par- 
ticularly covered by said section 6; that is, if the object of the con- 
spiracy had been effectuated, ail would hâve been guilty of violat- 
ing section 6, and therefore the first count, which the pleader bases 
on section 37 of the Pénal Code, is for the crime of conspiring, in- 
cluding an overt act, to violate said section 6. 

Consequently, if the Espionage Act had not been passed, no diffi- 
culty would be encountered in finding that the doings set forth in the 
indictment constituted a conspiracy under section 2)7 to violate sec- 
tion 6 of the Sélective Draft Act. 

[3] 2. Fédéral crimes exist only by virtue of fédéral statutes; 
but the law-making power is continuons. Congress can and does 
change, revise, substitute, amend, and repeal at its will; citizens 
and subjects are not consulted, and hâve no direct voice in choos- 
ing the phraseology. This situation has led to the universal adop- 
tion of the rule that pénal statutes are to be strictly construed. This 
is a fundamental principle which, in our judgment, will never be 
altered. Why? Because the law-making body owes the duty to citi- 
zens and subjects of making unmistakably clear those acts for the 
commission of which the citizen or subject may lose his life or lib- 
erty. Therefore ail of the canons of interprétation which apply to 
civil statutes apply to criminal statutes, and in addition there exists 
the canon which we hâve just stated. United States v. Wiltberger, 
5 Wheat. 96, 5 L. Ed. 37; Todd v. United States, 158 U. S. 282, 
15 Sup. Ct. 889, 39 L. Ed. 982; BoUes v. Outing Co., 175 U. S. 265, 
20 Sup. Ct. 94, 44 L. Ed. 156. In contracts the défendant has been 
a participator in the framing of the document, and therefore there 
are rules which are applicable to such a situation that are inappli- 
cable to the interprétation of a criminal statute in which the citi- 
zen or. subject has had no opportunity to express the intended mean- 
ing. The burden lies on the lawmakers, and inasmuch as it is with- 
in their power, it is their duty to relieve the situation of ail doubts. 

[4] 3. Citations of cases of overlapping statutes and of two or more 
crimes inhering in the same transaction are beside the mark. Of 
course, two or more crimes may be committed in the same transaction ; 
for example, râpe and incest. If a défendant has had sexual inter- 
course with a female under the âge of consent, he has been guilty of 
the crime of râpe. If he has committed but the one act of sexual 
intercourse, and if that has been with a female under the âge of con- 
sent, and if that female is also within a prohibited relationship, the 
défendant is also guilty of the crime of incest. But there the élé- 
ment of relationship is an essential ingrédient of the crime of incest, 
while it is no élément at ail of the crime of râpe. If there were two 
counts of an indictment against such a défendant, the counts would 
difïer in the respect we hâve mentioned and the évidence would 
hâve to establish the same distinction. Hère the allégations and also 
the proofs of fact under the two counts are identical. Not merely 
the transaction is the same, but the offense, item for item, in alléga- 
tion of fact and in proof offact,' is the same. The elementary prin- 
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ciple is safeguarded in the Constitution that no one shall be punished 
twice for the same offense. If the two indictments, or the two counts 
of one indictment, are identical, clément for élément, in necessary al- 
légation and proof, then the two charges are but for one offense. 
15 Corpus Juris, 264, 265; United States v. Nickerson, 17 How. 
204, 15 L. Ed. 219; Ryan v. United States, 216 Fed. 37, 38, 132 C. 
C. A. 257 ; Stone v. United States, 167 U. S. 185, 17 Sup. Ct. 778, 
42 L. Ed. 127. 

[5] 4. The matters in the two sections are in pari materia. If the 
Espionage Act had not been passed, the doings charged would be 
attributed to an intended violation of section 6 of the Sélective Draft 
Act, which specifically covers the matter of both counts. If the 
punitive portion of the Sélective Draft Act had not been passed, the 
doings charged in both counts would properly be found to be an 
intended violation of the gênerai prohibition in section 3 of the Es- 
pionage Act, denouncing obstructions of the recruiting and enlist- 
ment service. When there is a word for word identity of charges 
in the two counts, we fail to understand how the two sections, which 
may be read upon the allégations of fact, the one in spécifie language 
and the other in gênerai language, can fail to be in pari materia. 

A contention was made that the two sections are not in pari ma- 
teria because of différences in the titles of the two acts. What we 
bave called the Sélective Draft Act is entitled "An act to authorize 
the Président to increase temporarily the military establishment of 
the United States." "Offenses against the opération of the govern- 
ment" is the title of the other. It is commonly called the Espionage 
Act, on account of the subject-matter with which it is principally 
concerned. But the title was certainly broad enough to warrant 
Congress in including within the quoted section 3 the clause against 
"willful obstruction of the recruiting or enlistment service of the 
United States to the injury of the service or of the United States." 
This clause is the only one which deals with the recruiting and en- 
listment service — a subject-matter which had been particularly pro- 
vided for in the Sélective Draft Act. It seems to us that the con- 
tention cornes to this: Statutes are not in pari materia unless they 
are identical in title and in terms; or criminal statutes are things 
apart, to which the established canons for ascertaining the légis- 
lative intent are not applicable. 

Emphasis was also laid on the fact that the words "to the injury 
of the service" do not appear in the punitive portions of section 6 
and the other sections of the Sélective Draft Act. Neither do the 
words "willful obstruction of the recruiting or enlistment service." 
Yet every punitive provision in the Sélective Draft Act is for one 
or another spécifie willful obstruction of the recruiting or enlistment 
service, and is of such a character as necessarily to be an injury to 
the service. When Congress thought of inserting in the Espionage 
Act a "catch-ail" clause against obstructions of the recruiting and 
enlistment service (quite like the "catch-ail" clause in tariff acts), 
Congress undoubtedly had the power to denounce ail obstructions. 
But because Congress limited itsclf to willful obstructions that are 
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injurious (as if anything that was in truth an obstruction could be 
other than injurious), it does not follow that the subject matter of the 
"catch-ail" clause was not the obstruction of the recruiting and en- 
listment service because the "catch-ail" was not made as broad as 
it might hâve been. That clause is nevertheless gênerai législation 
on the subject of obstructions of the recruiting and enlistment service, 
and the punitive portions of the Sélective Draft Act are spécial de- 
nouncements of spécial obstructions. 

[6] 5. The case must go back for a new trial. The remaining 
question, which we are now endeavoring to solve, is whether Snit- 
kin should be tried for an intended violation of section 6 of the 
Sélective Draft Act or section 3 of the Espionage Act. We think 
it is indisputable that there is but one offense involved, and that 
Snitkin cannot properly be subjected to a judgment and punishment 
for two crimes, if the government were conceded the right to elect 
under which statute it would prosecute, it would probably choose 
the Espionage Act as authorizing the heavier penalty, but in our 
judgiTient the district attorney cannot be permitted to make such an 
élection. To allow the district attorney to say that the prosecution 
should proceed under the Espionage Act would be to let him décide 
that the third clause of section 3 of the Espionage Act had worked 
an implied repeal of the punitive portions of section 6 of the Sélec- 
tive Draft Act. That is impermissible, because the question is a 
judicial one. 

6. VVhat is the proper construction to be placed upon thèse stat- 
utes which stand in pari materia? Of course the purpose of ail can- 
ons of construction is to ascertain the législative intent. That is the 
pôle star of interprétation. And of cotirse the first ride, and the 
onïy rule if it can be applied, is that, if the language employed by the 
law-making body is plain and unambiguous, the plain and unambig- 
uous language must be accepted as embodying the législative in- 
tent. As we hâve heretofore suggested, if the Sélective Draft Act 
were the only expression of congressional intent, we should hâve 
no difficulty in reading section 6 of the Sélective Draft Act upon 
and applying it to the facts alleged in the two counts ; and likewise 
if the Espionage Act were the only expression of congressional in- 
tent, we should hâve no difficulty in reading the language of the 
third clause of section 3 of the Espionage Act upon and applying it 
to the facts set forth in the two counts. Admittedly there is no un- 
certainty when each act is looked to alone. But we cannot look to 
one act alone. On May 18, 1917, Congress expressed a certain intent 
— expressed it in spécifie language, which specifically applies to the 
spécifie facts set forth in the two counts. On June 15, 1917, Con- 
gress expressed a certain intent, expressed it in language which in 
gênerai terms covers the spécifie facts set forth in the two counts. 
The particular question we hâve to solve is whether Congress, when 
it used the gênerai terms of June 15th, intended to repeal the spécifie 
terms of May 18th. If we can find the intent of Congress, we agrée 
that we must respect and enforce that intent. But Congress did 
not directly express any intent to repeal the punitive portions of sec- 
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tion 6 of the Sélective Draft Act. ii any repealing intent had been 
présent in the mind of Congress, it would hâve been easy for Con- 
gress to bave expressed that intent in suitable language. Since there 
is no direct repeal, if any repeal exists it must be a repeal by impli- 
cation. At this point cornes in a canon of interprétation which bas 
always been respected, namely, that repeals by implication are not fa- 
vored. Of course there are many cases of repeals by implication. 
But the rules for finding such a repeal are clear and bave long been 
settled. 

Our recollection of text-books and décisions corresponds with the 
summary found in 36 Cyc. 1073-1079, under the subhead of "Modes 
of Implied Repeal." 

An implied repeal may be found in a revision or codilîcation. Such 
revision or codification is, prima facie, supposed to represent the cur- 
rent législative will on the subject. But that does not touch our case. 

Repeals by implication are also found when a later act covers the 
entire subject-matter of an earlier act. And neither does this apply 
to our case. 

The main and most frequently used rule with respect to implied re- 
peals is that an earlier act is supposed to be repealed by implication, 
if a later act is so inconsistent with or répugnant to the earlier act that 
no purpose can be attained under the later act if the earlier is al- 
lowed to stand. But this rule is not effective in our case, because 
the gênerai terms of section 3 of the Espionage Act can be made to 
apply, as they bave already frequently been made to apply, to ail 
sorts of acts of obstructing the recruiting and enlistment service 
which are not the spécifie acts denounced in section 6 of the Sélective 
Draft Act. In other words, there is not such repugnancy as to 
prevent section 3 of the Espionage Act from having a large scope 
of use if section 6 of the Sélective Draft Act is allowed to stand. 

We are therefore brought to consider the question, What is the 
rule for ascertaining the législative intent when the Législature bas 
used at one place gênerai terms which would cover one sjjecific act 
and ail other acts of like nature, and when the Législature has used 
at another place spécifie terms which cover only one species of the 
genus ? 

If Congress should legislate respecting a genus and then later in the 
same act or in a subséquent act should deal particularly with a species 
of the genus, there should be no difficulty in recognizing the appli- 
cable canon of construction, "Generalia specialibus non derogant." 
A contention was advanced that this canon is not applicable where 
the species was treated of in advance of the treatment of the genus. 
But on what basis can it be assumed that Congress on June ISth did 
not hâve full and exact knowledge of the .spécifie measures it had 
adopted on May 18th? For example, in section 5 of the Sélective 
Draft Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 2044e), Con- 
gress had made it the duty of Swartz to présent himself for regis- 
tration and had defined the punishment he should receive if he failed 
to register. That was an express déclaration of congressional intent 
on a spécifie subject. If that déclaration had been made subséquent 
26û F.— 32 
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to June 15th, there would be no doubt that Swartz, if he had failed 
to présent himself for registration, could only hâve been subjected 
to the punishment described in said section 5 of the Sélective Draft 
Act. For, if that provision had been made subséquent to the Espion- 
age Act, how could any one say that Congress failed to remember that 
it had prior to that time passed a gênerai law that ail obstructions of 
the recruiting and enlistment service of whatever nature should be 
punished in a much severer manner? The maxim is always appli- 
cable that Congress at ail times is chargeable with knowledge of its 
own doings. If Congress, knowing that it had already passed a 
gênerai prohibition of ail methods of obstructing the draft, had there- 
after provided a particular punishment for the particular method of 
obstructing the draft by the failure or refusai of an eligiBle con- 
script to présent himself for registration, the courts would naturally 
and inevitably say that the congressional intent was that the par- 
ticular obstruction should not be included within the gênerai de- 
nunciation of ail obstructions. Now what différence can it make if 
Congress treats of a species before treating of the genus? Can it 
any the more be said that Congress is not continuously chargeable 
with knowledge of its own doings? When Congress cornes to treat 
of the genus, it knows that it bas already treated of one species ; 
and therefore, when it treats of the genus, Congress is chargeable 
with the intent to bave the particular species stand as an exception 
to the gênerai rule which it is now making to apply to ail species 
of the genus except the one that has already been selected for par- 
ticular treatment; that is, Congress is chargeable with knowledge 
of its own prior doings in either case. Such it seeras to us, is the 
Sound reasoning of the matter; and such certainly is the declared 
law. 

VVe know of no better and more succinct statements of the rule than 
are found in Black on Interprétation of Laws and in Sedgwick on 
Statutory Construction. 

Black says : 

"As a coroUary from the doctrine that Implled repeals are not favored, it 
lias oome to be an establislied rule in the con.struction of statutes that a snb- 
.sequent act, treating a subject in gênerai tenns and not expressly contradiet- 
ing the provisions of a prior spécial statvite, is not to be eonsidered as intendod 
to atfect the more particular and spécifie provisions, of the earlier act, nnless 
it is absolutely neeessary se to eonstrue it in order to give its words any 
meaning at ail." 

Sedgwick says: 

"The reasou and philosophy of the rule is, that when the mind of the 
legislator has been turned to the détails of a subject, and he has acted upon 
it, a .siibseipient statute in gênerai terms or treating the subject in a gênerai 
manner aud not expressly contradicting the original act, shall not be eon- 
sidered as intended to aft'ect the more particular or positive previous provi- 
sions, unless it Is absplutely neeessary to give the latter act such a construc- 
tion, in order that its words sliall bave any meaning at ail." 

Thèse propositions of the text-writers, together with équivalent 
expressions from English and American courts, are quoted as cor- 
rect expositions of well-established law in Rodgers v. United States, 
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185 U. S. 88, 22 Sup. Ct. 582, 46 h. Ed. 816. We hâve also ex- 
amined United States v. Tynen, U Wall. 88, 20 L. Ed. 153, United 
States V. Claflin, 97 U. S. 546, 24 L. Ed. 1082, King v. Cornell, 106 
U. S. 395, 1 Sup. Ct. 312, 27 E. Ed. 60, Red Rock v. Henry, 106 U. S. 
596, 1 Sup. Ct. 434, 27 L. Ed. 251, Ex parte Crow Dog, 109 U. S. 
556, 3 Sup. Ct. 396, 27 L. Ed. 1030, United States v. Ranlett and 
Stone, 172 U. S. 133, 19 Sup. Ct. 114, 43 L. Ed. 393; Kent v. United 
States, 73 Fed. 680, 19 C. C. A. 642, and Morgan v. Ward, 224 Fed. 
698, 140 C. C. A. 238. But thèse cases do not add to or subtract from 
the rule as stated in the Rodgers Case. Nowhere hâve we been 
able to find any text-writing or court décision which in any way 
questions the correctness of the rule as laid down in Black and in 
Sedgwick. 

7. It was urged that the canon, of interprétation that statutes 
should not be so construed as to produce an absurd resuit has a bear- 
ing on the question under considération. The canon as a canon is 
perfectly sound, and has been frequently used in situations to which 
it may justly be applied. The supposedly absurd results in the 
présent case are predicated upon the différence in penalties. Never 
before hâve we heard it urged that the fixing of penalties was not a 
matter of législative judgment and that a court could déclare that 
a punishment decided upon by Congress was absurdly high or ab- 
surdly low for an offense which Congress had created. If a species 
is assessed with a higher or with a lower punishment than Congress 
prescribes for the genus, we can see no basis on which a court could 
pronounce the action of Congress to be absurd. If the species were 
treated of subsequently to the treatment of the genus, we see no 
greater nor less absurdity in the action of Congress in affixing a 
lighter punishment for the selected species than it had already pre- 
scribed for the genus, than in the action of Congress in letting a 
spécial statute stand unrepealed which provides for a lighter pun- 
ishment than is given in the subsequently enacted gênerai statute. 
At ail events we believe that there is no basis on which judges who 
disagree with Congress on its admeasurement of punishments can 
say that the création of species and genus is absurd because the 
species is deemed by the judges to be a more heinous offense than the 
remaining species comprehended within the generic statute. But per- 
sonally we agrée with the admeasurement that Congress fixed. The 
particular offense of an eligible conscript in failing or refusing to 
register is less detrimental to the nation's exertions in war than 
the attempts of spies and dynamiters and anarchists to raise a spirit 
of insubordination and résistance to the efforts of the government 
to recruit and maintain an efficient army. The conscript who runs 
away or obtains an improper exemption is the individual case. The 
spy, the dynamiter, the anarchist, is operating upon large bodies 
of people, and may be considered to be opposing the whole public 
effort. From the point of view of personal courage and personal 
honesty, the conscript who hides or the petty officiai in the conscrip- 
tion machinery who yields to petty graft may be much more c(5n- 
temptible than the spy who risks his life to learn military secrets or 
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the anarchist vvho risks his freedom in trying to undermine the peo- 
jjle's willingness to support the government in war ; but the etïect 
upon the efforts of the government is certainly much less in the 
case of the hiding conscript or the grafting draft officer than in the 
case of the spy or the anarchist. And tmally, the fixing of pun- 
ishment is no part of the création and définition of tlie offense. Any 
absurd resuit, therefore, which could be controlling, would hâve to 
be an absurdity in the création and définition of the offense, and not 
the supposed absurdity of giving one offense a greater punishment 
than another. 

The judgment is reversed, with the direction to order a new trial 
upon the first count alone. 

EVANS, Circuit Judge (dissenting). Both counts of the indictment 
charge conspiracy; the first, to violate section 6 of the Conscription 
Act; the second to violate section 3 of the Espionage Act. The 
majority opinion holds that the tvvo sections of the statutes referred 
to are in pari materia ; that so far as they deal with the spécifie 
acts set forth in the indictment the former alone applies due to the 
rule of construction, "Generalibus specialibus non derogant." 

Are the statutes in pari materia? If not, there can be no appli- 
cation of this rule. The query invites another. Are criminal stat- 
utes ever in pari materia? Or, perhaps, to be more accurate, can 
the rule "Generalibus s]3ecialibus non derogant" ever apply to tw^o 
criminal statutes? While an answer to the latter question is not 
necessary to the décision of this case, ît is worthy of considération. 

The rule of construction, "Generalibus specialibus non derogant," 
is a common-sense one, and doubtless owes its origin to judicial 
efforts to construe contracta containing conflicting or inconsistent 
provisions. It is elementary that where parties hâve entered into 
a written agreement, and in their contract appear gênerai as well 
as spécial provisions relating to the same matter, the latter govern 
in case of inconsistency or repugnancy. For the same reasons, 
statutes dealing with the same subject-matter which are inconsistent 
or répugnant may be subject to this same rule of construction. But 
in ail such instances, where the rule is invoked, there must be in- 
consistency or repugnancy in the sections under considération, and 
they must relate to the same subject-matter. 

Another rule of construction applicable alike to contracts and stat- 
utes, and equally well supported in reason, requires the court to give 
effect, if possible, to each and every provision of the contract, and to 
each and every section of the statute. 

Criminal statutes are essentially statutes of prohibition. There 
is, generally speaking, no inconsistency and no repugnancy to be 
found in their provisions. Every criminal statute prohibits. Each 
deals with offenders who do prohibited acts. Such différences as 
exist must necessarily be limited to the puni.shment provisions. There 
is, for instance, no repugnancy between a statute that prohibits in- 
terférence with registration and a statute which prohibits interférence 
with military or naval forces. They may overlap, but they do not 
conflict. Both prohibit. 
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It is doubtless due to this fact that courts hâve uniformly held that 
the same act or group of acts may constitute two or more distinct 
criminal offenses, difl'erent in kind as well as in degree. 16 Corpus 
Juris, 58; l'eople v. Xall, 242 111. 284, 291, 89 N. E. 1012; Nagel 
V. People, 229 111. 598, 82 N. E. 315; Fleming v. State, 174 Ind. 
264, 91 N. E. 1085; State v. Johns, 140 lowa, 125, 118 N. W. 295; 
State V. Burns, 82 Conn. 213, 72 Atl. 1083, 16 Ann. Cas. 465; Com- 
monwealth v. Harris, 13 Allen (Mass.) 534; State v. Pomeroy, ^0 
Or. 16, 46 Pac. 797. To ilhistrate: One may be found guilty by 
the same act of committing the separate crimes of robbery and lar- 
ceny; of i)erjury and false oath ; of râpe and adultery, or of râpe 
and bigamy ; of assault with intent to niurder and assault with in- 
tent to rob ; of maintaining a gaming device and establishing a lot- 
te ry. 

In the construction of a criminal statute, in other words, no rea- 
son exists to support the rule, and there can therefore be no logical 
application of the rule, "Generalibus specialibus non derogant." 

While it is truc in some states a conviction under one section may 
bar a subséquent conviction under another statute, thèse décisions 
are but an application of the rule of élection of remédies, which 
courts so commonly apply in many kinds of actions brought against 
wrongdoers. But this rule, that limits the state to but one criminal 
prosecution and requires it to elect which prosecution will be pur- 
sued, is by no means of universal application. In the absence of 
any statute to the contrary, the weight of authority seems to be 
that the state may prosecute ail offenses, and conviction under one 
statute will be no bar to conviction under another statute for the 
same act or acts. 

Statutes are not in pari materia simply because they relate to the 
same gênerai subject-matter. "The word 'par' must not be confused 
with the term 'similis.' It is not mère likeness, but identity of per- 
son or subject-matter, that is necessary." For example, larceny 
and burglary deal with somewhat similar subject-matters, as do 
murder and manslaughter, petit larceny and grand larceny, hunting 
without a license and hunting protected game ; yet the statutes de- 
fining thèse crimes are not in pari materia. 

Nor do the facts under considération deal with the same persons 
or class of persons. One may violate section 3 of the Espionage Act 
though he does not violate section 6 of the Conspiracy Act. 

It is not the présence of common acts condemned by two criminal 
statutes, but the présence in one of an élément absent in the other, 
that détermines whether the two statutes are in pari materia. The 
two statutes under considération are set forth Verbatim in the major- 
ity opinion. The portion of section 3 which is the object of the con- 
spiracy set forth in the second count provides: 

"Whoever, when the United States Is at war, « ♦ • sliall willfull.r ob- 
struct * * • the recruiting or enllstment service of the United States 
to the injury of the service of the United States shall be punished," etc. 

I fail to find in the crime denounced by section 6 of the Conscrip- 
tion Act any élément such as is expressed by the italicized words 
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jnst quoted. While it may be that proof of injury "to the service of 
the United States" may be readily obtained, if it appears that there 
has been a willful obstruction to the recruiting or enhstment service, 
yet we are not authorized, in determining the similarity of the two 
offenses, to ignore this élément in the crime defined by the Espionage 
Act. 

Again, the fact that the acts which constitute a violation of sec- 
tion 61 may support a conviction under the Espionage Act does 
not meet the test, first, because such acts do not necessarily require a 
conviction under the Espionage Act; and, second, because Congress 
was dealing with two separate subject-matters when it passed the com- 
monly called Conscription Act and the commonly called Espionage 
Act. 

When enacting the Conscription act, Congress was dealing with 
a subject entitled "An act to authorize the Président to increase 
temporarily the military establishment of the United States." When 
the Congress enacted the so-called Espionage Act it was dealing with 
a subject entitled "Offenses against the opération of the government." 
In United States v. Hirsch, 100 U. S. 33, 25 L. Ed. 539, it was held 
that section 37 of the Criminal Code was not in pari materia with the 
revenue law, although a conspiracy to violate the revenue law came 
within the provision of section 37 of the Criminal Code. Now a 
violator might, and probably would, be dealing with the gênerai sub- 
ject "the opération of the government" when he was attempting to 
defeat an enlistment in the army. But one subject is more compre- 
hensive than the other. 

Nor does the fact that the allégations and the proofs of fact under 
the two counts are identical meet the test in view of the fact that each 
count is for a conspiracy. In conspiracy counts the criminal object 
need not be set forth with the particularity that would be required if 
the object of the conspiracy was the substance of the offense charged- 
Jelke V. United States, 255 Fed. 264, 166 C. C. A. 434. A., B., and C. 
may hâve conspired, and by the same means, to violate two criminal 
statutes at the same time. To illustrate again: Two or more per- 
sons may with the same motive hâve conspired to violate the second 
clause of section 3 of the Espionage Act, and by the same means 
(the circulation of false and prejudicial literature) to violate sec- 
tion 6 of the Conscription Act. In other words, it is not strictly 
correct to say of conspiracy counts that "if the two counts of one 
indictment are identical, élément for élément, in necessary allégation 
and proof, then the two charges are but for one offense," unless the 
object of the conspiracy is included in the allégations. Necessarily 
the différence in the conspiracy counts under thèse circumstances 
would be limited to the objects of the conspiracy. 

But if we concède the two statutes are in pari materia and further 
admit that the rule "Generalibus specialibus non derogant," applies to 
criminal statutes, it does not necessarily follow that such a rule should 
govern the construction of section 3 of the Espionage Act. This 
rule is but one of many rules of construction by which the court may 
ascertain the intention of the law-making body. 25 R. C. h. 960;. 
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Rodgers v. U. S., 185 U. S. 83, 86, 22 Sup. Ct. 582, 46 L. Ed. 816. 
This ruie cannot be invoked except in case of doubt (25 R. C. L,. 
1062; Yerke v. U. S., 173 U. S. 439, 19 Sup. Ct. 441, 43 L. Ed. 760) 
where ambiguity makes the législative intent uncertain. In the présent 
case there is no ambiguity, no uncertainty in the language of section 
3 of the Espionage Act. Congress was dealing with a most serious 
ofïense. It was dealing with a felony which, if not treason, was its 
twin sister. The crime was defined with definiteness and certainty. 
No exceptions were provided. The maximum penalty was fixed at 
20 years in the penitentiary and a fine of $10,000. 

That the alleged action of the plaintiff in error came within the 
literal prohibition of this section cannot be and is not disputed. Are 
we, then, justified in reading into the statute an exception? Can we 
say Congress intended to cover ail who "shall obstruct the recruiting 
or enlistment service of the United States to the injury of the serv- 
ice," except the individual who, at the same time that he committed 
this infamous crime, also violated another statute, and thereby com- 
mitted a misdemeanor? Did Congress intend to permit a félon to 
escape, if perchance he also was guilty of a misdemeanor? Can a 
murderer escape, because in so offending he committed assault and 
battery? Does the adultérer avoid responsibility for his criminal of- 
fense by producing a statute covering fornication, or may the gambler 
plead a statute making it a misdemeanor to maintain a gaming device, 
when called upon to plead to an indictment charging him with es- 
tablishing a lottery? Clearly not. 

In fact, if the means by which the crime in tlie instant case was 
to be committed be examined, we find them to be most répulsive. 
Violations of this section were accomplishable in various ways. Plain- 
tiff in error, if guilty, conspired to interfère with the recruiting and 
enlistment service by means of corruption and bribery. At a time 
when his country was at war, he is charged with attempting to cor- 
rupt the officiai whose solemn responsibility it was to sélect from the 
millions of registrants those who should suffer the hazards and en- 
dure the hardships of military duty at the front. No more solemn 
responsibility could be demanded of public officiai. Could Congress 
hâve intended that one who should thus violate section 3 of the Es- 
pionage Act came within the provisions of an implied exception? 

As I view the issue there is no question of repeal by implication in- 
volved. Like many other criminal statutes it is a mère case of over- 
lapping. Likewise there is no room for the application of the rule of 
strict construction, which is properly invoked in criminal cases where 
doubt exists. It seems, therefore, to be a proper case for the applica- 
tion of the rule: 

"Where the lanKuafre of a statute is plain and unambiguous, and conveys a 
clear and definlte meaning, there is uo occasion for resorting to rules of statu- 
tory interprétation and construction ; the statute must be glven its plain and 
obvions meanlng." 25 R. C. L. 9G2 ; United States v. First National Bank, 
234 U. S. 245, 258, 34 Sup. Ct. 846, 58 L. Ed. 1298. 

While I agrée that there should be a reversai of this judgraent, I 
think the new trial should be on both counts of the indictment. 
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ANDERSON, Warden, v. CRAWFORD. 

(Circuit Court ol Appeals, Eightli Circuit. xVpri] 29, 1920.) 
No. .5407. 

1. Army and navy '©=44(1) — Jurisdiction of court-martial in cases of as- 

sault. 

Ululer article ~)S, Articles of War (Rev. St. § 1342), In force prier to 
March 1, 1917, authorizing courts-martial in time of war to punisli tlie 
olïense.s of "assaiilt and battery with Intent to kiU" and "wouuding by 
shooting or stabbing with intent to commit murder," a court-martial held 
without jurisdiction to Imiiose imprisonment on a défendant on conviction 
tor assaulting another by cutting him with a knife, without intent to 
Ivill, or for assaulting another by .shooting at him with a pistol with in- 
tent to liill. 

2. Assault and battery <3=>57 — Application of actual force necessarj' to con- 

stitute "battery." 

It is essential to a battery that some force .shall be actually applied, 
not merely threatened or attempted to be applied, to the person of another, 
and shooting at another, without hitting him, does not constitute an as- 
sault and battery. 

[Ed. Note. — For otlier deflnition.s, see Words and Phrases, First and 
Second Séries, Battery.] 

3. Assault and battery '©='48 — "Assault" deflned. 

An "assault" is an attempt, which, if consummated, would resuit in a 
battery. 

[Ed. Note. — For other deflnition.s, see Words and Phrases, Firt;t and 
Second Séries, A.ssault.] 

Lewis, District .Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Habeas corpus by J. B. Crawford against August V. Anderson, 
Warden of the United States Penitentiary at Leavenworth, Kan. 
From a judgment discharging petitioner, défendant appeals. Affirmed. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred, Robert- 
son, U. S. Atty., of Kansas City, Kan., on the brief), for appellant. 
Lee Bond, of Leavenworth, Kan., for appellee. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

MUNGER, District Judge. [1] The appellant, as warden of the 
United States penitentiary at Leavenworth, Kan., appeals from a judg- 
ment in a habeas corpus proceeding ordering the discharge of the 
appellee from further imprisonment. The case was heard upon the 
pétition for the writ and appellant's motion to dismiss the pétition, 
and when the motion was denied appellant refused to plead fur- 
ther. The motion attacked the pétition upon the ground that it stated 
no cause for relief. The pétition disclosed that appellee was employed 
as a civilian teamster attached to the Quartermaster Corps of that 
part of the United States Army which, under command of General 
Pershing in 1916 and 1917 was conducting a punitive expédition in 

«gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbere<J Digeste & Indexes 
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the State of Mexico, seeking to capture a band of IMexicans who had 
made an attack in March, 1916, upon the town of Columbus, N. M. 
Appellee was arrested on January 8, 1917, at Colonia Dublan, state of 
Mexico, by the military authorities of the United States, and was 
tried on February 4, 1917, before a gênerai court-martial convened 
at that place. As stated in the record of conviction the charge was 
as f ollows : 

"Charge : Assault and battery, with Inteiit to kill, to the préjudice of Kood 
order and military discipline. 

"Spécification 1: In that Civiiian Teamster .1. T>. Crawford, Q. M. Corps, 
did feloniously assault Civiiian Teamster Pat Watkins, Q. M. Corps, by 
cutting him with a knife with intent to kill. This at Camp Dublan, Mexico, 
on the 8th of January, 1917. 

"Speeitication 2 : In that Civiiian Teamster .T. D. Crawford, Q. M. Corps, did 
feloniously assault Civiiian Teamster Pat Watkins, Q. M. Corps, by shooting 
at him with a pistol with intent to kill. This at Camp Dublan, Mexico, on 
the Sth of January, 1917." 

Appellee pleaded not guilty, and the findings of the court-mar- 
tial were that he was guilty of the charge in the first spécification, 
except as to the words "with intent to kill," and as to those words 
not guilty, and was guilty of the charge in the second spécification. 
The sentence, as approved by the commanding officer, was that he 
should be imprisoned for five years in the United States penitentiary 
at Leavenworth, Kan., and he was placcd in the custody of appellant, 
as warden of the penitentiary, imder a commitment pursuant to 
the sentence. Appellee claimed to be illegally restrained of his liber- 
ty, because he had been discharged as a teamster before the time of 
his arrest, and because the United States was not at war with Mex- 
ico or any other country at the time of the assault, or at the times 
of his trial and conviction, and because no court-martial had juris- 
diction to try him or to pass sentence upon him. The authority claimed 
in support of the proceedings of the court-martial is found in articles 
63 and 58 of the Articles of War (R. S. § 1342, 4 U. S. Comp. Stats. 
Ann. 1916, pp. 3941, 3942), which were then in force, and which are as 
f ollows : 

Article G?> : "AU rctainers to the camp, and ail persons .serving with the 
armies of the United States in the field, though not enlisted soldiers, are to 
be subject to orders, according to the rules and discipline of war." 

Article 58: "In time of war, insurrection, or rébellion, larceny, rohbery, 
burglary, arson, mayheni, nianslaughter, murder, assault and battery with an 
intent to kill, wounding, l)y shooting or stabbîng, with an intent to commit 
murder, râpe or assault and l)attery with an intent to commit râpe, shall be 
puuishahie by the sentence of a gênerai court-martial, when eommitted by 
persons in the military service of the United States, and the punishment in 
any such case shall not be less tlian the punishment provided, for the like 
oirense, by the laws of the state, territory, or district in which such offense 
may hâve been eommitted." 

While the chief question made in the arguments is whether there 
then existed such a state of war as justified the subjection of appel- 
lant to trial by court-martial for the offense alleged against him, the 
record discloses another question that lies at the threshold of the 
case, and that must necessarily be considered and that is, the juris- 
diction of the court-martial, whether it was or was not a "time of 
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war," and whether or not appellee was still a retainer of the camp 
or a person serving with the army in the field. 

In Deming v. McClaughry, 113 Fed. 639, 650, 51 C. C. A. 349, 360, 
it was said by this court: 

"A court-martial Is a court of liinited jurisdlctlon. It is a créature of the 
statute, a temporary judicial body authorized to exist by acts of Congress un- 
der specifled circumstances for a spécifie purpose. It has no power or jurls- 
diction wliich tlie statutes do not confor upon it. The Articles of War specify 
the officers who are empowered to convene thèse courts (articles 72, 73, 74, 81, 
82), the officers who may compose them (articles 75, 76, 77, 78, 80), and the 
peraons and charges which they are empowered to try (articles 77, 78, 80, 
81, 82, 83). It necessarily follows tliat the jurisdiction of every court-martial, 
and hence the validity of each of its judgments, is conditioned by thèse indis- 
pensable prerequisites : (1) That it was convened by an officer empowered 
by the statutes to call it ; (2) that the officers whom he commanded to slt 
upon it were of those whom he was authorized by the Articles of War to 
détail for that purpose; (3) that the court thus constituted was invested by 
the acts of Congress with powor to try the person and the oiïense charged ; 
and (4) that its sentence was in accordance with the Kevised Statutes. The 
absence of any of thèse indispensable conditions renders the judgment and 
sentence of a court-martial coram non judice, and absolutely void, because 
such a jndgment and sentence is rendered without authority of law and with- 
out jurisdiction. Runkle v. II. S., 122 U. S. 543, 546. 7 Sup. Ct. 1141, 30 L. 
Ed. 1167 ; Mills v. Martin, 19 .Tohns. 7, 30 ; Wise v. Withers, 3 Cranch, 331, 
2 L. Ed. 457; Ex parte Watkins, 3 Pet. 193, 207, 7 L. Ed. 650; Dynes v. 
Hoover, 20 How. «5, 80, 15 L. Ed. 838." 

It will be observed that Congress did not confer upon courts-mar- 
tial the trial of ail offenses under article 58. Such well-known com- 
mon-law crimes as hribery, embezzlement, perjury, and forgery are 
not mentioned. The offense of wounding is limited, in that, first, 
it must be by means of shooting or stabbing; and, second, it must 
be with an intent to commit murder. Assauhs as such, are not made 
punishable, nor are assaults and battery, unless the assault and battery 
be with intent to kill or with an intent to commit râpe. It may hâve 
been considered that the soldier's profession and training was such 
that occasional instances of assault and battery were inévitable, and 
that they could be dealt with effectively without the intervention of a 
court-martial, under the power to maintain order and discipline. The 
Articles of War as novv amended hâve included embezzlement, per- 
jury, assault with intent to commit any felony, or assault with intent 
to do great bodily harm in the list of offenses punishable by court- 
martial. Act Aug. 29, 1916, 39 Stat. 619, § 3, art. 93, 4 U. S. Comp. 
Stats. Ann. p. 3985. 

[2, 3] Upon a comparison of the spécifications of the offense charg- 
ed against appellee, and of the findings made, with the terms of the 
article of war under which he was tried and sentenced, it will be ob- 
served that as to spécification 1, he was acquitted of the charge of fe- 
lonious assault upon Watkins by cutting him with a knife with intent 
to kill, but found guilty of assaulting him by cutting him with a knife. 
This was clearly not an offense under this article of war, because 
there must hâve been an "assault and battery with an intent to kill" 
or "wounding, by shooting or stabbing, with an intent to commit 
murder." The appellee was found guilty under the second specifica- 
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tion, in that he feloniously assaulted Watkins by shooting at liim 
with a pistol with intent to kill. The article of war conferred juris- 
diction upon a gênerai court-martial to try and to punish the offense 
of assault and battery with an intent to kill, but it did not confer ju- 
risdiction over a charge of assault with intent to kill. It was not al- 
leged that in making the assault by shooting at Watkins the appellee 
wounded him, or in any way caused any force to be exerted upon the 
person of Watkins. While a battery always included an assault, 
assaults often fall short of a battery. An assault is an attempt, which, 
if consummated, would resuit in a battery. Mr. Justice Washington, 
in United States v. Hand, 2 Wash. C. C. 435, 437, 26 Fed. Cas. 103, 
No. 15,297, made the distinction in thèse words; 

"The définition of an assault (1 Bac. Abr. tit. 'Assault,' 242) is an offer or 
attempt by force to do a corporal injury to another, as if one person strike 
at another with his hands, or with a stick, and misses him ; for, if the other 
be stricken, it is a battery, which is an offense of a higher grade." 

It is essential to a battery that sonie force shall be actually applied, 
not merely threatened or attenipted to be applied, to the person of 
another, or to some article so closely connecled with his person as 
to be regarded as a part of it. 1 Hawk. P. C. c. 62, § 2; 1 Russell 
on Criminal Law (7th Eng. & Can. Ed.) 881 ; 2 Whart. Cr. Law 
(llthEd.) § 811 ; 2 Bishop, Cr. Law. § 72-(l). 

It is not necessary to invoke the rule that pénal laws are to be 
strictly construed, although a trial by court-martial in the State of 
i\Iexico for an offense alleged to hâve been committed there would 
présent an appropriate occasion for the application of that salutary 
i-ule of construction, for in this case the plain words of the statute 
include a battery as an essential élément of the offense, before there 
can be a légal conviction and sentence, and none was alleged or found. 

As the iindings of the court-martial left it without jurisdiction to 
impose the sentence of imprisonment, the judgrnent of the court be- 
low, discharging the appellee, was correct ; and it is affirmed. 

LEWIS, District Judge (dissenting). I agrée to the principle an- 
nounced, that is, that we are confined to an inquiry of jurisdiction, 
and hâve no right of review beyond that ; but dissent from its appli- 
cation, because I can see nothing in the record that renders conviction 
and sentence void. 

There was civil war on the border (Prize Cases, 2 Black, 635, 17 L. 
Ed. 459), and the Pimitive Expédition had extended into Mexico 
with that government's consent for the purpose of bringing it to an 
end. Under those conditions our military forces carried with them 
ail powers of discipline and order in the enforcement of the Articles 
of War. The Exchange, 7 Cranch, 116, 139, 3 L. Ed. 287; Coleman 
v. Tennessee, 97 U. S. 509, 515, 24 L. Ed. 1118; Dow v. Johnson, 
100 U. S. 165, 25 L. Ed. 632. The Charge against Crawford uses the 
exact words in Article 58, and Spécification 2 states facts which 
brought him under the jurisdiction of the military court, and the 
manner in which the offense embodied in the Charge was committed, 
viz: 
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"In that CiTilian Teamster ,T. P. Crawford, Q. M. Corps, dld felonionsly as- 
sault Clvllian Teamster Pat Watkins, Q. M. Corps, by shootlng at him with a 
pistol wlth intent to kiU." 

Crawford was found guilty on both Charge and Spécification, and 
viewing them together, without ignoring either, as I think must be 
done, I am not able to conclude that he was charged, tried and con- 
victed only of "assault" with intent to kill Watliins. The crime was 
stated in the Charge. The Spécification, in the nature of a bill of par- 
ticulars, stated, with jurisdictional facts, the means used and the 
manner in which the criminal purpose was carried ont. It did not 
annul, as à matter of pleading, the élément of battery in the Charge. 
It did not purport to do so, and guilt as to both carries the necessary 
inference that Watkins was strtick, if not by the bullett, otherwise by 
Crawford when the shots were being fired. Guih on the Charge, was 
of the crime. Guilt on the Spécification, was of the facts in it, and 
those facts are consistent, and not inconsistent, with the Charge. 

Furthermore, I cannot agrée that assault and battery are joined as 
éléments of the crime, but consider eitlier sufficient ; and they should 
be taken in the disjunctive, for in no other way can "assault" hâve 
meaning, as "battery" includes ît. U. S. v. Wight (D. C.) 38 Fed. 
106; 2 C. J. 1340, and cases. This is in accord with the usual stat- 
utory définition of the crime which Article 58 was intended to cover. 



BECIiER V, INTERSTATE BTîSTNESS MEN'S ACC. ASS'N OF DES 

MOINES, lOWA. 

, (Circuit Court of Appeals, Eighth Circuit. April 29, 1920.) 

No. 5368. 

1. Contracte «S^ISÎCS) — Eyewitncss clause in accident polîcy sraliû. 

A provision of an accident poliey that "tbere sliall be no liabllity 
* * • for the payment of auy sum on account of a bodily injury pro- 
duced by (1) the discharge of fire arms; (2) poison; (3) or where the 
body is not recovered and fully identifled, unless the claimant shall es- 
tablish the accidentai character of the injury by a person, other than 
the member or the claimant, who was an eyewitncss of ail the eircum- 
stances of the easualty," held not contrary to public poliey, valid, and to 
apply in case of injuries causing death. 

2. Contracts <&=101(2) — Public poliey affecting validity is that of forum. 

Whether a provision of a contract is invalld, as contrary to public 
poliey, is to be determined by the public poliey in force in the state 
where the contract is sought to be enforced, either gênerai or established 
by its Constitution or statutes, or by the décisions of its highest courts. 

3. Insurance <©=>39.5, 559(2) — Kight to coiitest sufiBciency of proofs of loss not 

lost by refusai to pay poliey on other ground. 

Refusai of au accident company to pay a death claim after receipt ot 
proofs, on the ground that "the loss is not covered by the poliey," held 
not an acceptance of the proofs as sufficient, nor a waiver of any dé- 
fense It might make under the poliey, such as that the injury was not es- 
tablished by an eyewitness. 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

®=3For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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Action by Carrie E. Becker against the Interstate Business Men's 
Accident Association of Des Moines, lowa. Judgment for défendant 
and plaintiff brings error. Affirmed. 

Jean Madalene, of Wichita, Kan. (Thomas C. Wilson and Charles 
B. Hudson, both of Wichita, Kan., on the brief), for plaintifif in error. 

R. M. Haines and Dunshee, Haines & Brody, ail of Des Moines, 
lowa, and Kos. Harris and V. Harris, both of Wichita, Kan., for de- 
fendant in error. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. Judgment was rendered in favor of the 
défendant in this action which was a suit to recover upon a beneficiary 
certificate issued by the défendant to the plaintiiï's hu.sband. The 
trial was to the court upon a stipulation of facts, and the questions 
presented are whether the pleadings and facts support the judgment. 
The parties will be referred to as they were named in the District 
Court. Plaintiiï's husband a résident of Kansas, mailed a written ap- 
plication for membership, accompanied by the membership fee, to the 
défendant, a mutual assessment health and accident association in- 
corporated under the laws of lowa and having its principal place of 
business at Des Moines. Upon receipt of this communication at 
Des Moines, the défendant executed its certificate of membership to 
plaintiff's husband and deposited it in the mails, addressed to the 
insured at Wichita, Kan., and the insured received it there. The 
insured thereafter made the periodical payments reqiiired under the 
terms of the certificate by mailing them to the défendant at Des 
Moines. The plaintiiï is the widow of the insured. The insured, 
while the certificate was in force, was injured by the discharge of 
a firearm and died as a resuit of that injury. The défendant was 
notified of the injury, and plaintiff furnished proofs of the injur)' 
and death; the proofs showing an injury to her husband by the dis- 
charge of a firearm and his death as the direct resuit of that in- 
jury. The défendant on October 30, 1917, notified the plaintiff 
that it rejected her claim, "owing to the fact that the loss is not cov- 
ered by the policy" issued to her husband. In the stipulation of facts 
is this statement : 

"Tliat the plaintiff is unable to produce uuy pcrsou wiio was an cyi'witness 
to ail the circ-umstance.s of the casiially, or to furni.sh any évidence .sliowing 
by whom the firearm was dischar>;ed, or the nianner and nietliod by which said 
injury was produced, except as appears in the te.stimony of Mrs. Gladys Rum- 
mel and Miss Blanche Mustoe, who would teslify as foUows, to wit : 'That on 
May 10, 1917, at about 1(1 ;1.") p. m., Mrs. (Jlady.s Kumniel and Miss lîlanche 
Mustoe, then and now residing at 72(i N. Market, Wichita, Kansas, and adja- 
cent to the spot where deceased was found wounded, while preparing to retire 
for the night ou the said lOth day of May, 1917, heard a shot, followed by the 
exclamation, "Don't .shoot. Mister 1 Doirt shoot !" ïhat the exclamation afore- 
.saiu was immediately followed by a .shoC siniilar to the iirst. That shortly 
after the flring of the shots the insured, Jacob 1'. lîecker, was found near 
the sidewalk adjacent to tlu> promises occupied by the said Mrs. Hunniiel and 
Miss Mustoe, and wheu found the .said Jacob T. Becker was disabled by the 
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gnnshot wound, from which death resulted.' It Is hereby further stlpulated 
that neither Mrs. Ruminel nor Miss Mustoe saw anything and caunot identify 
the voice." 

By the terms of the certificate the défendant agrées, "subject only 
to the limitations, exceptions, and conditions contained in divisions 
3, 4, 5, 6, and 7 of this certificate," to pay to the member or bene- 
ficiary named certain benefits and indemnities "for loss of life, limb, 
sight, or time, on account of bodily injuries sustained by the member," 
while engaged in certain occupations, "effected directly and inde- 
pendently of any other contributing, concurring, or intervening cause 
by extemal, violent and accidentai means." After referring to the dif- 
férent sorts of losses more specifîcally, and grading the indemnities to 
be paid therefor, the certificate continues as follows: 

"Excepted Risks. 

"4a. The association shall not be liable for the payment of any sum what- 
soever, if such injury be sustained at a time when the member is: (1) 
Insane; (2) not in the full possession and normal exercise of ail his facul- 
ties; (3) engaging in any act in violation of any law or ordinance; (4) or if 
the injury be produced by the intentlonal act of a person whether sane or in- 
sane. 

"Cases Reqniring Spécial Proof. 

"5a. There shall be no liability on the part of the association for the pay- 
aient of any sum on account of a bodily injury produced by (1) the discharge 
of flrearms; (2) poison; (3) or where the body is not recovered and fuUy 
identified, unless the claimarit shall establlsh the accidentai character of the 
injury by a person other than the member or the clalmant, who was an eye- 
witness of ail the circumstances of the casualty." 

[1,2] The latter provision, embraced in division 5a, will for con- 
venience be hereafter referred to as the "eyewitness clause." The 
plaintiff claims that the portion of this clause which déclares that 
there shall be no liability unless the claimant shall establish the ac- 
cidentai character of the injury by a person, other than the mem- 
ber or the claimant, who was an eyewitness of ail the circumstances 
of the casualty, is void and of no effect, because it is contrary to 
public policy. It is said to be against public policy, because it under- 
takes, by a contract between the parties, to define the évidence that 
may be used in an action on the certificate; that the courts may 
not be controlled in deciding what is légal évidence of death by 
a contract that only proof by an eyewitness shall be compétent. It 
is the public policy in force in Kansas, where this action was brought, 
which is to be sought (The Kensington, 183 U. S. 263, 269, 270, 
22 Sup. Ct. 102, 46 L. Ed. 190; Kennett v. Chambers, 14 How. 38, 52, 
14 h. Ed. 316; Swann v. Swann [C. C] 21 Fed. 299, 300; The Guild- 
hall [D. C] 58 Fed. 796, 799; Parker v. Moore, 115 Fed. 799, 802, 
53 C. C. A. 369; Grosman v. Union Trust Co., 228 Fed. 610, 612, 
143 C. C. A. 132, Ann. Cas. 1917B, 613; Story on Conflict of Laws, 
§ 244; 12 Corp. Jur. 439); and this public policy, if not controlled 
by the Constitution, treaties, or laws of the United States, or by the 
principles of the commercial or mercantile law or of gênerai juris- 
prudence, is governed by the laws of the state as disclosed by the 
■constitution or statutes or by the décisions of its highest courts (Hart- 
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£ord Ins. Co. v. Chicago, Milwaukee & St. Paul Railway Co., 175 
U. S. 91, 100, 20 Sup. Ct. 33, 44 L. Ed. 84). 

Reliance is placed by plaintifï upon the décision in Travelers' Ins. 
Co. V. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 308, and 
other cases upon policies of insurance having similar provisions, as 
a déclaration of this public policy. In the McConkey Case no question 
of the invalidity of any provision of the policy was decided. The 
policy provided that it did not extend to any case of death or personal 
injury, unless the claimant established by directed and positive proof 
that it was caused by external violence and accidentai means. It 
was necessary to construe thèse terms, and it was held that the re- 
quirement of direct and positive proof did not make it necessary to 
establish the death and its circumstances by persons who were ac- 
tually présent at the injury. In support of a claim that the gênerai 
principles of law condemn such a provision, plaintifï cites the décision 
of Utter V. Travelers' Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 Am. 
St. Rep. 913; Travelers' Ins. Co. v. Sheppard, 85 Ga. 751, 12 S. E. 18; 
Reynolds v. Equitable Accident Ass'n, 59 Hun (N. Y.) 13, 1 N. Y. 
Supp. 738; Sovereign Camp of Woodmen of the World v. Robinson 
(Tex. Civ. App.) 187 S. W. 215 ; Bankers' Health & Accident Ass'n 
V. Wilkes (Tex. Civ.App.) 209 S. W. 230. 

There are expressions of opinion in thèse cases, chiefly by way of 
dicta, that lend some support to plaintifï's contention by analogy. 
The theory sought to be upheld seems to be that the parties to 
a contract may not stipulate what évidence shall be received by 
the courts to prove the fact of an accidentai death, but they ignore 
the contract of the parties that only a particular kind of death is 
insured against, and hence that it is only the fact of that particu- 
lar sort of accidentai death that is relevant. A contract to pay the 
amount of the policy only in case an injury or a death is proved in 
a certain and described manner is treated as though it were a contract 
to pay for such injury or death if it is proved in any manner. We see 
no reason why parties may not contract, if they so désire, that the 
insurance shall be paid only for an injury that is established by the 
testimony of one or more eyewitnesses who hâve no interest in its pay- 
ment. 

Some of the conclusions to the contrary in the cases referred to do 
not impress us as sound. It is difficult to understand why, for ex- 
ample, the parties may not lawfully contract for insurance payable 
for a death other than one presumed from unexplained and long ab- 
sence, or for a death by accident other than one presumed by law to 
be accidentai, or for a death which occurs in the présence of eyewit- 
nesses or where the body is found. It is much more difficult to un- 
derstand why, if the contract makes the insurance payable for a death, 
but provides that unexplained long absence shall not be évidence of 
death, or makes the insurance payable for accidentai death, but pro- 
vides that the mère fact of death shall not be évidence of accident, 
or makes the insurance payable for death, but provides that there 
must be évidence of it by an eyewitness, or makes the insurance 
payable for death, but pro vides that there must be proof that the 
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body was found, such contracts are any différent in légal efïect. Such 
contracts do not attempt to limit the courts in the construction oî 
their terms, or as to vvhat is compétent proof of a relevant fact, but 
do limit the risks to which the contracts apply. The right to limit 
the risks insured against is essential both to the right of freedom 
of contract and to the successful conduct of the business of Insur- 
ance. The gênerai purpose and effect of such condition is to dis- 
courage self-inflicted injuries and suicide by the insured. The rea- 
sons for the incorporation of such restrictions as those which re- 
quire the facts of the accident to be established by eyewitnesses has 
been stated in Lewis v. Brotherhood Accident Co., 194 Mass. 1, 79 
N. E. 802, 17 L. R. A. (N. S.) 714, where one similar to that in con- 
troversy was treated as valid. That such a provision is not against 
public policy has been expressly decided in Moses v. Illinois Commer- 
cial Men's Àss'n, 189 111. App. 440; Roeh v. Business Men's Protec- 
tive Ass'n, 164 lowa, 199, 145 N. W. 479, 51 L. R. A. (N. S.) 221, Ann. 
Cas. 1915C, 813 ; Lundberg v. Interstate Business Men's Ace. Ass'n, 
162 Wis. 474, 156 N. W. 482, Ann. Cas. 1916D, 667. See, also, Kelly 
V. Suprême Council, 46 App. Div. 79, 61 N. Y. Supp. 394; Porter v. 
Home Friendly Soc, 114 Ga. 397, 41 S. E. 45. And we agrée with the 
conclusion reached in those cases, and think the provision in the 
contract does not contravene any gênerai rule of public policy ap- 
plicable to such contracts. 

The plaintiff also relies upon a décision by the Suprême Court 
of Kansas in Hannon v. Grand Lodge, A. O. U. W. of Kansas, 99 
Kan. 734, 163 Pac. 169, L. R. A. 1917C, 1029, as a statement of the 
public policy in force in that state. In that case an action had been 
brought upon a certificate of a fraternal beneficiary association to 
recover because of the death of the insured. The appeal from the 
judgment was decided upon the grounds that the appeal had not been 
taken in time, and because the by-law in question did not govern the 
rights under the certificate sued upon, as it had been adopted subse- 
quently to the issuance of the certificate. The by-law provided that 
mysterious disappearance or unexplained absence of a member should 
never be considered proof or évidence of the death of such member. 
In discussing this by-law the court referred to and quoted from the 
case of Utter v. Travelers' Ins. Co., supra, but the ground for the 
décision was not finally placed upon the reasoning there employed, 
but upon the delay in perfecting the appeal. The case cannot, there- 
fore, either be regarded as a décision upon the point now involved, 
nor upon one so analogous as to conclude the validity of the cer- 
tificate involved in this case. 

Another claim of plaintiff is that the provisions of division 5a 
of the certificate, the eyewitness clause, apply only to injuries not 
causing death and not to a case of death. In support of this con- 
tention it is said that the use of the word "injury" in that clause, 
not coupled with the word "death," expresses the intention of the 
parties that death may be proved otherwise than by an eyewitness. 
Considering the language of this clause without référence to the re- 
maJnder of the certificate, Ûti conEtruction leads to an absurdity, 
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because the part of that clause which reads, "There shall be no 
liability on the part of the association for the payment of any sum 
* * * (3) or where the body is not recovered and fully identified, 
unless the claimant shall establish the accidentai character of the 
injury" by an eyewitness, vvould hâve no sensible meaning, if the 
clause referred only to an injury not resulting in death, as it is 
unreasonable to suppose the parties referred to a recovery and 
identification of the body of a person who is merely injured. When 
the clause is considered with the reîated portions of the certificate, 
it is observed that the agreement to pay is only in the event of loss 
of life, loss of limb, loss of sight, or loss of time; but in each of 
thèse cases the loss must be on account of bodily injuries sustained 
by the member. If the certificate had insured the member against 
death or bodily injury, there would be some basis for plaintifif's con- 
tention that the word "injury" in the eyewitness clause did not refer 
to death ; but as the Insurance is only against bodily injuries, and 
then only against four results from such injuries, the exception that 
there "shall be no liability * * * on account of a bodily injury," 
unless it is circumstantially established by an eyewitness, covers the 
entire field of liability, even though death results. 

In the cases of lowa State Traveling Men's Ass'n v. Ruge, 242 
Fed. 762, 155 C. C. A. 350. and Interstate Business Men's Accident 
Ass'n V. Dunn, 178 Ky. 193, 198 S. W. 727, relied upon by plaintiff, 
there was no such plain indication of the intention of the parties 
that the eyewitness clause should apply both to injuries and to death 
from injuries as is hère manifested by the provision relating to the 
recovery and identification of the body, and this and other vital dif- 
férences in the contracts involved make them inapplicable to the facts 
in this case. The stipulation of the parties on which the case was 
submitted, déclares that the plaintiff is unable to produce any person 
who was an eyewitness to ail the circumstances of the casualty, or to 
furnish any évidence showing by whom the firearm was discharged, or 
the manner or method by which the injury was produced, except as 
appears in the testimony which bas already been quoted. It is not 
very strongly urged that this évidence establishes, by an eyewitness 
of ail the circumstances of the casualty the accidentai character of 
the injury, and such a claim cannot be sustained, because there is no 
testimony by one who was an eyewitness ; that is, by one who had 
ocular view, of any part of the casualty, nor even of any circum- 
stances immediately preceding or following it. Lewis v. Brother- 
hood Accident Co., supra. There was no contract that the circum- 
stances of the casualty could be proved by one who heard what oc- 
curred, nor that inferences and presumptions could supply what was 
lacking in the testimony of eyewitnesses. The facts shown do not 
make it impossible that the death occurred otherwise than from ac- 
cident, and it was incumbent on the plaintiff to show the accidentai 
character of the injury by one who saw the essential circumstances 
of its happening. 

[3] The plaintiff also contends that the défendant has waived its 
right to make the défense that there was no eyewitness of the injury 
2G5 F.— 33 
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to the insured. In support of this claim she adopts a theory that 
the certificate limits the grounds of nonliability to those mentioned 
in division a, which has been quoted. Upon this premise the con- 
clusion is based that the statement of the défendant in its letter 
of October 30, 1917, to the plaintifï, rejecting her claim for payment, 
"owing to the fact that the loss is not covered by the policy," was an 
élection to stand on a défense of an excepted risk under the provi- 
sions of division 4a. She aiso contends that this refusai to pay 
upon the grounds stated vi^as an acceptance, as sufficient, of the 
proofs of loss furnished. The stipulated facts show that the plain- 
tifï fumished proofs of injury and death, and thèse proofs shovired 
the injury to the insured by the discharge of a firearm, and his death 
occurring directly as a resuit of such injury. It is apparent from 
the ternis of the policy that the exceptions mentioned in division 
4a do not embrace ail of the excepted risks, for the words of section 
5a are that "there shall be no liability" for an injury not established 
by an eyewitness. The déniai of liability by the défendant in stat- 
ing that "the loss is not covered by the policy" was a déniai of 
liability generally under the certificate, and was not a sélection of 
any particular ground mentioned in the certificate. Neither was 
there an acceptance of the proofs as sufficient. The certificate re- 
quired (division 6) the claimant to submit proofs covering the oc- 
currence, character, and extent of the loss. The stipulated facts show 
that the proofs submitted covered the occurrence and the extent of 
the loss, that is, that the insured was injured by the discharge of a 
firearm and that he died as the direct resuit of such injury; but 
they did not show the character of the loss, as it was understood by 
the parties to the contract, as a happening in the présence of an 
eyewitness. The refusai to pay was not an acceptance of the proof 
of loss, but a plain rejection of them as insufficient to establish 
a claim under the certificate. The eyewitness clause contains a 
provision that there shall be no liability where the body is not re- 
covered and identified unless there was an eyewitness other than 
the claimant. If a member had been drowned by a possible accident, 
with no witness to the accident but the claimant, and the body had 
never been recovered, it could hardly be claimed that the insurance 
Company accepted proof of loss as sufficient, when they failed to 
show the recovery of the body or the présence of a compétent wit- 
ness, because it denied liability under the certificate in gênerai terms. 
The Company was not bound to specifically state the grounds of its 
claim of nonliability and it in no way misled the plaintifï by its state- 
ment, nor did it indicate any waiver of any ground of lack of liability 
which the certificate provided for. 
The judgment will be affirmed. 
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CAREY V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. May 7, 1920.) 
No. 5392. 

1. Prostitution «=3 — "Purpose" équivalent to "intent" in indictment under 

White Slave Traiïic Act. 

An indictment for violation of Mann Act, §§ 2, 3 (Comp. St. §§ 8813, 
8814), by causing a woman to be transported from ono state into another 
"for tlie purpose of having unlawful sexual intercourse," held to suffi- 
clently aver intent. 

[Ed. Note. — For otlier définitions, see Words and Phrases, First and 
Second Séries, Intent ; Purpose.] 

2. Prostitution '§='4 — Conviction for violation of White Slave TraJfic Act sus- 

tained by évidence. 

Evidence Iield to sustain a conviction for violation of Mann Act, § 2 
(Comp. St. § 8813), by transporting a woman in interstate commerce witli 
intent and purpose that she shoiild engage in Immoral practice. 

3. Criminal law '<S='40îi(6) — Admissions of relevant facts compétent. 

On trial of défendant for violation of Mann Act (Comp. St. §§ 8812- 
8819) by persuadlng and transporting a woman in interstate commerce 
for the purpose of illicit intercourse, subséquent admissions by défendant 
of the paternity of the woman's child hcld admissible in évidence. 

4. Witnesses <S=>352 — Impcaching testimony held inadmissible. 

A letter to défendant, containing a threat by the attorney for the prose- 
cuting witness in a civil cage to institute criminal proceedings, held not 
admissible to impeach the witness, not shown to hâve had any knowledgc^ 
of it. 

5. Prostitution <^=>l — White Slave Traffic Act; illicit intercourse nced not be 

sole puiTJOse of transportation. 

It is sufficient to warrant conviction for violation of Mann Act (Comp. 
St. §§ 8812-8819), if one of defendant's purposes, among others, in trans- 
porting a woman in Interstate commerce, was to engage in illicit inter- 
course. 

6. Criminal law <S=»855(8) — Statcmcnt by juror aftcr close of trial not mis- 

eonduct. 

The action of a juror in congratulatlng the prosocuting witness on the 
verdict, after tne close of the trial and dischargo of the jury, hcld not 
improper. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Criminal prosecution by the United States against George L. Carey. 
Judgment of conviction, and défendant brings error. Affirmed. 

F. S. Howell, of Omaha, Neb. (Ed. P. Smith and W. A. Schall, 
both of Omaha, Neb., on the brief), for plaintiff in error. 

T. S. Allen, U. S. Atty., of Lincoln, Neb. (F. A. Peterson, Asst. 
U. S. Atty., of Omaha, Neb., on the brief), for the United States. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

STONE, Circuit Judge. Error from conviction on four of seven 
counts of an indictment charging violation of the Mann Act. Of the 
four counts upon which the verdict rested, the first two related to a 

i®=For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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trip from Bancroft, Neb., to Sioux City, lowa, and the last two re- 
lated to a trip from Sioux City, lowa, to Omaha, Neb. In each in- 
stance one count was for persuading the woman to go for the pur- 
pose of unlawful sexual intercourse, while the other count was for 
obtaining or assisting to obtain the transportation for the trip with 
tfie same unlawful purpose. The sentence was three months' im- 
prisonment. 

Plaintiff in error challenges his conviction upon thèse grounds : 
First, insufficiency of the indictment; second, insufficiency of the 
évidence ; third, erroneous admission of testimony ; fourth, erroneous 
exclusion of évidence; fifth, erroneous refusai of instructions; and, 
sixth, misconduct of a juror. 

[1] The claim as to insufficiency of the indictment is that the 
CDunts do not allège the necessary criminal intent. The argument is 
that thèse counts are based upon sections 2 and 3 of the act (36 Stat. 
825 [Comp. St. §§ 8813, 8814]), which require that the transportation 
shall be "with the intent and purpose on the part -of such person" 
that the woman shall engage in immoral practice, and that thèse 
counts of the indictment merely alleged that the transportation was 
"for the purpose of having unlawful sexual intercourse." While 
thèse sections use the words "intent and purpose," we are unable to 
draw any distinction between their use therein. If the transportation 
was for the purpose of unlawful intercourse, it must hâve been with 
the intent to hâve such intercourse. The indictment is sufficient. 

[2] The challenge of the sufficiency of the évidence is based on the 
claim that there was no substantial évidence that either of the jour- 
neys was undertaken with the intent to engage in sexual intercourse. 
The first journey covered by the conviction was on December 15, 
1915, from Bancroft, Neb., to Sioux City, lowa; and the second 
such journey was March 18, 1916, from Sioux City, lowa, to Omaha, 
Neb. An outline of the évidence covering the relations of the parties 
up to and including the trips hère involved is as follows : 

Défendant practiced dentistry in Remsen, lowa, where he met the 
girl July 4, 1914. August 23d of that year they became engaged to be 
married, and upon September 6th following occurred the first trans- 
gression. Others follovved frequently until February, 1915, when 
lie removed teraporarily to Marcus, lowa, and shortly afterwards 
to Bancroft, Neb. April 4, 1915, in response to his request, she 
met him in Sioux City, where he registered them at the hotel as 
man and wife, and they occupied the same room overnight; the 
accused paying her railroad fare and ail expenses. This was re- 
peated in July, 1915. In August following, in response to request 
from accused, she went to Bancroft, where he then resided ; he pay- 
ing expenses of the trip. The former practice was repeated there. 
The trips to Sioux City were continued in September, October, and 
November following. Late in November she discovered that she 
was pregnant, and in December wrote to him of her condition. Re- 
ceiving no answer to her letter, she went to Bancroft to induce 
him to marry her, arriving there December 15, 1915. 

With this visit begin the circumstances connected with the trip 
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to Sioux City, ccjvered by the first charges under which he was convict- 
ed. Fearing lier présence in Bancroft would excite attention and lead 
to injury of his réputation, he told her to go to Sioux City, directing 
that "1 should go to the hôtel, and he wotild be up there and stay 
with me until morning," and would talk over what was to be done. 
Upon his arrivai in Sioux City they went to the hôtel, he registering 
them as man and wife, occupied the same room, and, after repeated- 
ly refusing to marry her and talking over what was to be done to 
relieve her condition, again possessed her. He bought her ticket 
to Sioux City and paid ail other expenses. Just after Christmas, 
1915, at his request, she met him at Sioux City for a part of a day 
to discuss her steps for her protection, and he then advised her go- 
ing to a hospital at Omaha for her confinement. On this occasion 
they did not take a room at the hôtel or misconduct themselves. 

We now come to the second trip coverefl by the conviction. About 
Mardi 10 or 11, 1916, he inclosed money for railway fare in a letter 
requesting her to go from Sioux City to Omaha, saying that he would 
board the same train at l'ancroft. A part of this letter, which had 
been destroycd at his request, was testified by her to be : 

"I sIiouUl conie by tlic wîij' of Bancroft, îukI stay at tlie Home Hôtel [Iri 
Omalia] ovoniight, and sio to tho liospital the next nioniiu}jc, .stay ttiere witb 
liini, and we would go to one of tlie .shows. * * * Q. Stay wliere witli 
him? A. At the Kome Hôtel. Q. Was Ihat in the letter? A. Tes sir." 

This plan was carried out on March 18. They went ro the hôtel, 
each registering under pro])er name for a separate room. She never 
occupied her room, but, at his suggestion that his room had a bath 
and that she go there, she sbared his room and bed, where he again 
pos;-cssed her. Accused paid ail exi)enses of this trip. While m Oma- 
ha he arranged for her confinement at the ho.spital, where the child 
was born about fivc weeks later. 

Much of the testimony upon which the above outline is based was 
sharply disputed by accused, but not only is it our duty, in considering 
the point now in hand, to view the évidence in the light most favor- 
able to the verdict, but a careful study of the entire évidence is con- 
vincing that this évidence is true. The above outline shows a séduc- 
tion of a girl in ex])ectation Ijy her of marriage, followed by repeated 
enjoyment of her up to five weeks of the birth of her child. After 
he had moved to l')ancroft, he arranged their rendezvous at Sioux City. 
There they went rejjeatedly, at his request and expense, and for but 
one purpose, which was accomplished. It may well be that in taking 
the trip to Sioux City on December 15 he had as one object, possibly 
the main object, a discussion of her situation ; but his clear expression 
to her that he would "stay with me until morning" at the hôtel, fol- 
lowed by the registration as man and wife by him, occupancy of the 
same room, and intimacy there, certainly are sufficient basis for a con- 
clusion by the jury that he had the old motive also in mind. This 
was enough. The situation concerning the Omaha trip, as above out- 
lined, is very similar. 

[31 The third challenge to the conviction relates to rulings upon 
évidence. This point covers the admission of évidence of acts and 
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expressions by accused at the hospital a few days after the birth of 
the child, and a letter written by accused to the girl a little over three 
weeks after the birth. The acts and expressions at the hospital may 
be summarized, in their effect, as admissions of patemity of the child. 
It has been recently held by this court (Ammerman v. U. S-, 262 Fed. 

124, C. C. A. ), that évidence of prior illicit intercourse be- 

tween the parties may be shown as bearing on the intent. The effect 
of thèse admissions of paternity was necessarily to admit illicit re- 
lations prior to the journeys covered by the indictment, and therefore 
was properly admitted. The letter was one acknowledging paternity 
of the child, and asking her forgiveness for having stated to a priest 
that accused had not seen her for 15 months. It also suggested mar- 
riage and adoption of the baby. The letter was admissible, for the 
same reason as the acts and statements at the hospital, just discussed. 

[4] Other challenged rulings on évidence are the exclu.^on of a 
lutter to accused from the attorney for the girl in a civil suit by 
her against accused, arising out of this séduction, and a conversa- 
tion between accused and the attorney. The vital portion of this 
évidence was that, unless accused paid $500 in the civil suit, he would 
hâve "a white slave prosecution brought against him." The declared 
purpose of thèse offers was to affect the credibility of the girl. There 
was no évidence showing any knowledge on her part of thèse alleged 
acts of her counsel, and without such knowledge and approval his acts 
would hâve no bearing upon her credibility in this case. Another ob- 
jection to exclusion of évidence îs that accused was prevented from 
showing why he was absent at the trial of the civil suit. The court 
properly held this immaterial in this case, in the state of the record 
at the time of offer. 

[5] The fourth ground of attack upon the conviction is based up- 
on refusai to give each of three certain instructions. The first of 
thèse was in effect that the verdict must be unanimous. The es- 
sence of the second was that the intent to bave illicit intercourse 
must bave existed at or before the beginning of the transportation, 
persuasion, or aid in procuring the transportation. The third re- 
quired acquittai if the transportation was "for some other purpose 
and with other purposes and intentions than having sexual inter- 
course." The first two are, in principle, correct statements of the 
law; and so is the third, if its meaning be that the sole purpose 
or purposes was other than sexual intercourse. It is, however, enough 
if one of the purposes was that forbidden. No préjudice is shown 
by failure to give the first instruction, since the verdict was unani- 
mous. The other two were sufficiently covered in the given charge. 

[8] The fifth challenge of the verdict is the claimed misconduct of 
a juror. The misconduct was in a statement during the trial to per- 
sons outside the courtroom that, "when that letter was produced in 
évidence, it was enough to show me that he is guilty," and in a state- 
ment immediately after the discharge of the jury, made to the prose- 
cuting witness, that "I congratulate you, Miss Wies, on being able 
to obtain a favorable verdict." This conduct is set forth in af- 
fidavits of accused and of his wife, filed in support of a motion for 
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new trial. An opposing affidavit by the juror was filed, in which 
he dénies making the first statement, or anything to that efïect, and 
admits shaking liands with the prosecuting witness after discharge. 
We cannot pass upon the truth of thèse affidavits in so far as they 
conflict. It seems admitted, though tacitly, that the juror made the 
statement to Miss Wies. This, however, was not improper, occur- 
ring after the discharge of the jury. There is no attempt to show 
that the opinion of the juror, as expressed in the verdict or after- 
wards, was not entirely the resuit of matters properly before him in 
the trial. 

The judgment should be and is affirmed. 



TOWNSEND V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. April 17, 1020.)' 
No. 5424. 

1. Indiang "^=H) — Indian country dépendent on title to land. 

The criterlon to détermine whether a particular place has ceased to be 
Indian eountry is wtietlier tlie Indian title to the land had or had not been 
extlnguished. 

2. Indians <Ê=»10 — Statute which extinguishes Indian title. 

The Indian title to land is extlnguished when the United States has 
made a grant of the title and right of possession, either expressly or as 
the necessary resuit of the statute, so that the jurisdiction of the state 
is complète. 

3. Indians <S=10 — Grant of right of way in fee extinguishes Indian title. 

In case of the grant of a rlght of way through the Indian country, 
when title to the fee has been granted and the Indians' right of possession 
has been surrendered or otherwise extinguished, the Indian title ceases. 

4. Indians <©=>10 — ^Indian title not divested by establishment of highway. 

Under Osage Allotment Act, § 10, providing that "public highways or 
roads two rods in width, being one rod on each side of ail section lines 
in the Osage Indian réservation, may be established wlthout any com- 
pensation therefor." Wilson's Rev. & Ann. St. 0kl. 1903, § 6072, then In 
force, deelarlng ail section Unes public highways, which was continued 
in force by the Constitution of Okiahoma, operated as an acceptance of 
the grant and estaWIshed highways on ail section lines within the réser- 
vation, but under the common law, which is in force in Okiahoma, did not 
extingulsh the Indian title to the soii, which therefore remains a part of 
the Indian country. 

5. Indians <S=>35 — ^Automobile not forfeitable as used to introduce Hquor. 

That a bottle of Champagne was found in an automobile being used on 
a pleasure trip of four miles into Indian country, and which had turned 
around and was returning on the highway when stopped, held not suffl- 
cient évidence to establish that it was being used to introduce liquor 
into the Indian country and was subject to forfeiture, under Act March 
2, 1917, c. 146, § 1 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, S 4141a). 

In Error to the District Court of the United States for the West- 
ern District of Okiahoma; J. W. Woodrough, Judge. 

Information by the United States against one automobile; Edna 
Townsend, intervener, claimant. From a judgment of forfeiture, 
claimant brings error. Reversed. 

^ssFor otber caaes see eame topic & KEY-NVMBER in ail Key-Numbered Dlgests & Indexe* 
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G. K. Sutherland, of Hominy, Okl. (S- H. Harris and J. I. Howard, 
both of Oklahoma City, Okl, 'and Paul G. Darrough, of Hugo, Okl., 
on Ihe brief), for plaintiff in errer. 

Frank E. Ransdell, Asst. U. S. Atty., of Oklahoma City, Okl. (John 
A. Fain, U. S. Atty., of Lawton, Okl., on the brief), for the United 
States. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

MUNGER, District Judge. From a judgment of forfeiture and 
order of sale of an automobile this writ of error is prosecuted. An 
information was filed against this vehicle, charging that it was used 
hy Dewey Baies and John Ke-mo-hah in introducing intoxicating liq- 
uors into the Indian country and upon two allotments of Osage In- 
dians, in Osage county, Okl. The plaintiff in error intervened in the 
suit, alleging that she owned the automobile, that she had loaned it 
that day to her brother, John Ke-mo-hah, to drive about the town 
of Hominy, Okl., and she denied that it was used in introducing in- 
toxicating liquors into the Indian country and on the allotments, and 
alleged that it was seized on the public highway in Osage county. 

The case was tried by the court on a written agreement and stip- 
ulation of facts, from which it appeared that on Jûne 1, 1918, an 
oflîcer of the Indian Bureau seized and searched this automobile and 
found in it a quart of Champagne, which had been transported by 
means of the automobile from some other place in the county not 
on thèse allotments by John Ke-mo-hah, who had charge of the car 
at the time. The officer had followed this automobile for about four 
miles from the town of Hominy, and it had turned around and was 
starting hack in an easterly direction, when it was stopped and 
searched. An Osage Indian had a homestead allotment embracing 
the northwest quarter of the northwest quarter of section 24, and 
another had a homestead allotment embracing the southwest quarter 
of the southwest quarter of section 13, which were held under trust 
patents by them ; the title still being held in trust by the United States. 
The section Une between thèse two tracts of land runs east and west, 
and at the time the automobile was seized and searched it was on a 
33-foot highway along this section line between thèse two allotments, 
and it had not been off of the section line highway. The intervener 
owned the automobile, and had loaned it to her brother to drive in 
and about the town of Hominy ; but she did not own the Champagne, 
or know of or consent to its transportation. 

The errors assigned challenge the sufficiency of the facts stipulated 
to support the judgment, and that question is reviewable, even though 
the trial was to the court, as the agreement for such mode of trial 
was in writing. Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Ct. 
481, 2,7 L. Ed. 373; Fellman v. Royal Ins. Co., 185 Fed. 689, 690, 
107 C. C- A. 637. The c|uestion piesented on the facts is whether 
the automobile was used in introducing intoxicating liquor into the 
Indian countrv. By section 1 of the Act of Congress of January 30, 
1897 (29 Stat'. 506; section 4137 U. S. Con^p. Stats. Ann. 1916), it 
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is made an offense for any person to introduce any vinous or intoxi- 
cating liquor into the Jndian country, which terni includes any In- 
dian allotment while the title tbereto is held in trust by the govern- 
ment. By section 2140, Revised Statutes (section 4141, U. S. Comp. 
Stats. Ann. 1916), provision is made for the seizure and forfeiture 
under certain circumstances of the boats, teams, wagons, and sleds 
used in conveying any spirituous lic|uor or wine into the Indian coun- 
try in violation of law. By an Act of Congress of March 2, 1917 
(39 Stat. 969; 970; section 4141a U. S. Comp. Stats. 1918, Comp. 
St. Ann. Supp. 1919) : 

"Automobiles or any other vchicles or convcyaiices usert in introducîng, or 
attpmpting to introduce, iutoxic-ants into the Indian country, or whore the 
Introduction is pi'oliiliited liy trenty or fédéral statute, wliether used by the 
owner thereof or otber person, shall be subject to tho seiscure, libol, and for- 
feiture provided in section twenty-one hundrcd and forty of the Kevised Stat- 
utes of the United States." 

Ev another provision of the Act of Congress of May 18, 1916 (39 
Stat^ 134; section 4144a, U. S. Comp. Stats. Ann. 1916); 

"The provisions of sections twent.v-ono liundred and forty and twenty-one 
hundred and forty-one of the Revised Sfatutes of tlie Vnited States sliall also 
apply to béer and other intoxicatiiig liquors nanied in tlie act of January 
tlilrtieth, eigliteen linndred and ninety-seven (Tvventy-Xinth Statutes at 
l^arge, page llve liundred and six), and the possession liy a person of intoxicat- 
ing liquors in tlie country where the introduction is prohibited by treaty or 
fédéral statute shall be prima faeie évidence of ludawful introduction." 

[1] The plaintiff in error contends that the public highway, the 
place where the search and seizure vi'ere made, was not Indian coun- 
try, and hence no introduction of liquor into Indian country bas been 
proven. The criterion to détermine whether this place had ceased 
to be Indian countrv is whether the Indian title had or had not been 
extinguished. Bâtes v. Clark, 95 U. S. 204, 208, 24 L. Ed. 471; 
Ex parte Crow Dog, 109 U. S. .S56, 561, 3 Sup. Ct. 396, 27 L. Ed. 
1030; Dick v. United States, 208 U. S. 340, 352, 28 Sup. Ct. 399, 
52 L. Ed. 520; United States v. Celestine, 215 U. S. 278, 285, 30 
Sup. Ct. 93, 54 L. Ed. 195; Donnelly v. United States, 228 U. S. 
243, 269, 33 Sup. Ct. 449, 57 L. Ed. 820, Ann. Cas. 1913E, 710; United 
States V. Pélican, 232 U. S. 442, 449, 34 Sup. Ct. 396, 58 L. Ed. 676; 
Evans V. Victor, 204 Fed. 361, 365, 122 C. C. A. 531. The Allot- 
ment Act relating to thèse Osage Indian lands, approved June 28, 
1906 (34 Stat. 539), provided for the distribution of the lands to 
the members of the tribe, but contained this provision relating to 
highways : 

"Sec. 10. That public highways or roads, two rods in width, being one rod 
on each side of ail section lines, in tho Osage Indian réservation, may be 
establisheU without any compensation therefor.'' 

12 J There can be no question that the Indian title is extinguished 
when the United States has made a grant of the title and of the right 
of possession, either expressly or as the necessary resuit of the 
statute, so that the jurisdiction of the state is fuU and complète. 
Missouri, Kansas & Texas Ry. Co. v. Roberts, 152 U. S. 114, 117, 
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14 Sup. Ct. 496, 38 L. Ed. 377; Dick v. United States, 208 U. S. 
340, 352, 28 Sup. Ct. 399, 52 !.. Ed. 520; Evans v. Victor, 204 Fed. 
361, 366, 122 C. C. A. 531 ; United States v. Four Bottles Sour-Mash 
Whisky (D. C.) 90 Fed. 720, 723. 

[3| In case of the grant of a right of way through the Indian 
country, when title to the fee has been granted, and the Indians' right 
of possession has been surrendered or otherwise extinguished, the 
Indian title ceases. Buttz v. Northern Pacific Railroad, 119 U. S. 
55, 69, 70, 7 Sup. Ct. 100, 30 L. Ed. 330; Missouri, Kansas & Texas 
Ry. Co. V. Roberts, 152 U. S. 114, 117, 14 Sup. Ct. 496, 38 E. Ed. 
m-, Clairmont v. United States, 225 U. S. 551, 556, 32 Sup. Ct. 787, 
56 E. Ed. 1201 ; United States v. Lindahl (D. C.) 221 Fed. 143, 144. 

[4] The grant of a right of way over the lands does not necessari- 
ly imply that the Indian title to the soil is terminated. In the case 
of United States v. Soldana, 246 U. S. 530, 38 Sup. Ct. 357, 62 L. Ed. 
870, the validity of an indictment charging an introduction of liquor 
into the Indian country dépendent upon the construction given to a 
grant of the right of way to the railway company through the Crow 
Indian réservation, or upon the answer to the question, as stated by 
the court : 

"Dld the statutes except from the réservation tlie land on wliich the rail- 
road was built and extinguish the Indian title, or dld they merely give to the 
company a right of way or other limlted interest in the land on which to con- 
struct and operate a railroad?" 

The statutes granted a right of way to construct a railroad, provided 
for surveys, construction, and opération with due regard for the 
rights of the Indians, and declared that the grant was on condition 
that the grantee would not aid, advise, or assist in any effort looking 
toward the changing or extinguishing of the existing tenure of the 
Indians in their land, and would not attempt to secure from the 
Indian tribes any further grant of land or its occupancy than was 
therein provided. It was decided that whether those acts granted a 
mère easement, or a limited fee, or some other limited fnterest in 
the land, it was not the purpose of Congress to extinguish the title 
of the Indians in the land comprised within the right of way. In 
the statute relating to thèse Osage allotments, the section following 
the one relating to public- highways confirms the railroad companies' 
lands taken or condenined in the Osage resei-vation for right of way 
and' railroad purposes, and such lands were reserved from sélection 
and allotment. The réservation relating to public highways merely 
provided that they might be estahlished of a prescribed width and 
without compensation. It thus committed to the laws of the terri- 
tory of Okiahoma as then existing, or to the laws of the future state 
succeeding it, the mode of establishing such highways. If the laws 
of the territory or state had provided for a mode of establishing high- 
ways by which the title to the highway was acquired by the state or 
some légal subdivision thereof, the effect of this grant would hâve 
been to transfer the title from the United States when the highway 
was legally estahlished ; but if the local laws provided only for the 
acquisition of an easement, and lef t the légal title to the soil in the 
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abutting owners, then the effect of the grant was merely to transfer 
an easement. There was in force in the territory, at the time of 
the enactment of the Osage AUotment Act, a territorial statute (sec- 
tion 6072, Wilson's Rev. & Ann. Stats. 1903), as follows : 

"Ail section Unes in tliis territory shall be and are hereby declared to be 
public highways. ïlie said roads or hlRlivvays shall be 66 feet wide, and shall 
be taken equally from each side of said section Une. That ail roads or high- 
ways hereafter laid ont or opened upon half section Unes shall be the width 
petitioned for by the petitioners of said road vvhich shall not be more than 66 
feet nor less than 32 feet : Provided, that forest or fruit trees may be planted 
and grown on" ail roads more than 50 feet wide, to within 25 feet of the 
center of such highway." 

This section continued in force until the admission of Oklahoma 
to statehood. In section 2 of article 16 of the Constitution of that 
State it was provided: 

"ïhe State of Oklahoma hereby acccpts ail réservations and lands for pub- 
lic highways made under any grant, agreement, treaty, or act of Congress : 
Provided, this section shall not be construed to préjudice the vested rights of 
any tribe, allottee, or other person to any such land." 

The efïect of thèse provisions has been declared by the Suprême 
Court of Oklahoma in Mills v. Glasscock, 26 0kl. 123, 127, 110 Pac. 
Z77, 378, as follows: 

"On June 28, 1906, when the Osage AUottlng Act, including section 10, 
supra, was passed, section 6072 of Wilson's Rev. & Ann. St. 1903, was in force 
In the territory of Oklahoma, within the boundaries of which the Osage In- 
dian réservation was located, and as soon as said section 10 was applied to 
the Osage Indian lands, said section 6072 had the effect of accepting the dedi- 
cation or grant, for the purposes of publie highways. By the terms of the 
Enabling Act (section 21) and the schedule to the Constitution (section 2), 
the laws in force in the territory of Oklahoma at the time of the admission of 
the State Into the Union remained in force throughout the state, except as 
modified or changed by said act or by the Constitution of the state. Section 2, 
art. 16, of the Constitution, a speciiic acceptance of ail réservations and lands 
for public highways made under any grant, agreement, treaty, or act of Con- 
gress, as supplemented by the provision of section 6072 of Wilson's Rev. & Ann. 
St. 1903, extended in force in this state, providing that ail section Unes within 
this state 'shall be and are hereby declared to be public highways,' had the 
effect of establishing public highways or roads on ail section Unes in the 
Osage Nation, one rod in width on each side of said section Unes. Section 30, 
art. 1. c. 32, Sess. Ijaws 1909, seems also to be a législative construction to 
this effect" 

By the common law the establishment of a public highway did not 
divest the owner of the abutting land of his title to the soil over 
which the highway was laid, but it remained his property subject 
only to the easement. Barclay v. Howell, 6 Pet. 498, 513, 8 L. Ed. 
477; U. S. V. Harris, 1 Sumn. 21, Z1 , Fed. Cas. No. 15,315; Martin 
V. Waddell, 16 Pet. 367, 421, 10 L. Ed. 997; Olcott v. Supervisors, 
16 Wall. 678, 697, 21 L. Ed. 382; Lyman v. Arnold, 5 Mason, 195, 
198, Fed. Cas. No. 8,626. The common-law rule prevails in Okla- 
homa, Mean v. Callison, 28 Okl. 737, 738, 116 Pac. 195; Kansas 
Natural Gas Co. v. Haskell (C. C.) 172 Fed. 545, 567. The Indians 
owning thèse allotments, therefore, were the owners of the lands on 
which the road in question ran, subject only to the public easement, 



524 265 FKDERAL REPORTER 

and as their title to the land beneath the road had not been extin- 
guished, it was still Indian country within the rule laid down in 
United States v. Soldana, 246 U. S. 530, 38 Sup. Ct. lil , 62 L. Ed. 
870. 

[5] A majority of the court are of the opinion that, if a prima 
facie case arose under the provisions of the Act of Congress of 
May 19, 1916, heretofore cited, because of the présence of the Cham- 
pagne in the automobile at the place where it was stopped and search- 
ed, such prima facie case was overcome by the stipulated facts that 
the automobile was being used on a pleasure trip, starting at the 
town of Hominy, and was at the time it was stopped returning to 
that town along the public highway, and therefore it had not been 
used, and was not being used, to convey and introduce liquor into 
Indian country. 

The judgment will be reversed. 



ST. LOUIS SOUTHWESTEKN RY. CO. v. COMMISSIONERS OF ROAD IM- 
PROVEMBNT DIST. NO. t OF LAFAYETTB COUNTY, ARK. 

COMMISSIONERS OF ROAD IMPROVEMENT DIST. NO. 2 OF LAFAY- 
ETTE COUNTY, ARK., v. ST. LOUIS SOUTHWESTERN RY. CO. 

(Circuit Court of Appeals, Eiglith Circuit. April 29, 1920. Keliearing Denied 

August 2, 1920.) 

Nos. 5454, 5470. 

1. Removal of causes <S=4 — Contested proticeding to conflrm roafl assessment 
a reniovable "suit." 

A proceeding under the Arkansas Alexaiider Road Law In the county 
court for the confirmation of an assessment of heneflts. in wliich the re- 
port of commissioners perforais the office of a eomplaint, the notice for 
appearanee that of process, and the objections to assessment that of an 
answer, and iri wliicli the court can render judgment against ail real 
property, conclusive except by direct attack on appeal, Is a "suit" which 
may be removed to the fédéral court for diversity of citizenship of the 
parties. 

IBd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Suit.J 

3. Appeal and error ®=>719(3) — Trial without jury is jurisdictional question, 
tliougti not assigned. 

The trial by the court without a jury of a suit in the fédéral court to 
reeover a sum of money, in which parties were entitled to a jury trial 
unless they waived it, presented a question of jurisdiction which the 
Circuit Court of Appeals must notice, whether assigned as error or not. 
3. Courts 'S=>406(1) — Only record questions reviewable by Circuit Court of 
Appeals after unauthorized trial without jury. 

Under Rev. St. § 649 (Comp. St. § 1587), authorlzlng trial without a 
jury when the parties stipulate in writing, waiving a jury, and section 
700 (Comp. St. § 1668), providing for review of certain questions when the 
case has been tried without a jury in accordance with the former section, 
the Circuit Court of Appeals, on error in case tried by the court without 
waiver by the parties of a jury trial, can review only questions arlsing on 
the process, pleadings or judgment. 

@=aFor other cnses see same toric & KEY-NUMBBR in ail Key-Numbered Digcsts & Indexes 
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4. Jury <S^12 (3)— Détermination as to basis for road assessment helcl dis- 
putée! question of tact, requiring jury trial. 

Wliei-e )'oad oomniissioiier.s assessed beiuîfits on a percentage and zone 
System, and a railway conipany objected thereto on the ground tliat its 
propcrty refoived no bcnefit from the road improvemeiits, and offered evi- 
d;nice in .supptn-t of its olaiui, the trial judfîe, in reducing tlie assessment 
by modifying tlie zones ineluding the railroad, determined a disputed ques- 
tion of fàet as to existence of beneiits, so that it should not hâve diymissed 
the jnry beeanse there v\as no disputed fait in the case. 

In Error to the District Court of the United States for the West- 
ern District of Arkansas ; Frank A. Youmans, Judge. 

The proceeding by the Commissioners of Road Improvement Dis- 
trict No. 2 of Lafayette County, Ark., for the confirmatiori of an 
assessment of benefits for road improvements assessed against the 
St. Louis Southwestern Railway Company, was removed to the féd- 
éral court, and motion to remand denied. From a judgment against 
the railroad company for a sum less than that assessed by the commis- 
sioners, both parties bring error. Affîrmed. 

In No. 5454: 

T. J. Gaughan, of Camden, Ark. (Daniel Upthegrove and J. R. 
Turney, both of St. Louis, Mo., on the brief), for plaintiff in error. 

Henry Moore, Jr., of Texarkana, Ark., for défendants in error. 

In No. 5470: 

Henry Moore, Jr., of Texarkana, Ark., for plaintifïs in error. 

Gaughan & Sifford, of Camden, Ark. (Daniel Upthegrove and 
J. R. Turney, both of St. Louis, Mo., on the brief), for défendant in 
error. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

CARLAND, Circuit Judge. This is a suit brought by the commis- 
sioners of road improvement district No. 2 of Lafayette county, Ark., 
hereafter called plaintiffs, against the St. Louis Southwestern Railway 
Company, hereafter called défendant, to recover the sum of $49,765.- 
80, being the amount assessed as benefits by the board of assessors of 
said district against the real estate, buildings, and roadbed of défend- 
ant, situated therein. The proceeding out of which this suit originat- 
ed was commenced by the organization of the district under what 
is known as the "Alexander Road Law" of Arkansas. After the 
organization of the district the county court appointed three persons 
to act as commissioners. Thèse commissioners formulated plans, as- 
certained the cost of the improvement, and filed the same in the office 
of the county clerk. Thereupon the county court appointed three 
persons to act as a board of assessors for said district. The persons 
appointed as assessors met at a time designated by the président of 
the board of commissioners, and assessed the benefits which in the 
judgment of said board would be received by the défendant by rea- 
son of the improvement contemplated, as it would affect the lands 

©=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered DlgesU & Indexes 
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and other property of défendant in saîd district. This assessment 
amounted to the sum sued for in this suit as above stated, and the 
same was duly certified by said board of assessors to the board of 
commissioners. The commissioners certified and filed the same in 
the office of the county clerk. 

The county clerk gave public notice as provided by law, and therein 
stated that said assessment of benefits had been filed in his office, and 
that any person, firm, or corporation aggrieved by reason of any as- 
sessment therein made should appear before the county court on a date 
to be fixed by the court for the purpose of having any errors adjusted 
or any wrongful or grievous assessment corrected, and that ail griev- 
ances or objections to said assessments should be presented to said 
court in writing. On the 22d day of May, 1918, the county court of 
Lafayette county, Ark., fixed June 28, 1918, as the date for hearing 
ail exceptions of persons, firms, or corporations to the assessment of 
benefits as made by the board of assessors of said district. On June 
27th, the day before the hearing fixed by the county court, the de- 
fendant duly removed the case against it to the United States District 
Court for the Western District of Arkansas, on the ground of di- 
versity of citizenship. A motion to remand the case to the county 
court was made in the court below by the plaintiffs, on the ground 
that the proceeding was not a suit. The motion was denied. This 
ruling and the réduction of the amount of benefits are assigned as 
errors by the plaintiffs. The défendant assigns as error the refusai 
of the court below to further reduce the amount of benefits. After 
the motion to remand was denied, the case subsequently was brought 
to trial upon the assessment of the board of assessors as certified to 
the county court by the btJard of commissioners, the amended ex- 
ceptions of the défendant to said assessment, and the reply to said ex- 
ceptions by the plaintiffs. 

The défendant alleged, among other things, that the assessment 
was excessive and exorbitant, and greatly and substantially exceeded 
the benefits which would be received by defendant's property by rea- 
son of the construction of the contemplated improvement; that said 
assessment was arbitrary and discriminatory as compared with the 
assessment made by the board of assessors upon other property 
within the district ; that the maximum benefits which the property of 
défendant would receive by reason of the construction of the contem- 
plated improvement would not exceed $3,009.21, and that, to the ex- 
tent that the assessment of $49,765.80 exceeded said sum of $3,009.21, 
the assessment s was unreasonable and arbitrary, and would deprive 
the défendant of its property without due process of law. The trial 
was commenced before the District Court and a jury duly impaneled, 
but subsequently the court of its own motion withdrew the cause 
from the considération of the jury, for the alleged reason that there 
was no disputed question of fact, whereupon the plaintiffs and the 
défendant, making no objection to the action of the court in with- 
drawing the case from the jury, each asked the court to make certain 
findings of fact and conclusions of law, which are set forth in the 
record. The court did not adopt the findings of either party, but 
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made findings of fact and conclusions of law of its own, and entered 
a judgment thereon against the défendant in the sum of $10,485.48. 

[1] As to the ruling of the trial court in refusing to remand the 
case to the county court, we are of the opinion that the trial court 
did not err in this regard. The proceeding under the Alexander 
Road Law, up to the time that the board of Commissioners certified 
and filed the assessment of the board of assessors in the county court 
was an ex parte proceeding; but, of course, before the défendant 
could be compelled to pay the amount of the assessment, it was en- 
titled to défend against its liability therefor, and this right is given 
by the requirement of the law that the county court shall fix a date, 
of which public notice shall be given, on which the owner of property 
may appear and défend. The assessment by the board of assessors, 
duly certified by the commissioners to the county court, stands in the 
place of a complaint, and the public notice required by law of the 
time when the county court will hear objections and exceptions to the 
assessment is in the nature of process. The exceptions of the défend- 
ant, which the law requires to be in writing, take the place of an 
answer. We are clearly of the opinion that after the nling of the 
assessment of the board of assessors in the county court the proceed- 
ing was a suit, within the meaning of the law regulating the removal 
of suits from state to fédéral courts. Section 14 of the Alexander 
Road Law (Acts 1915, No. 338) reads as follows: 

"At the hearing provided for in the preceding section and after the county 
court shall hâve considered the assessment of benefits, it shall enter its find- 
ings thereon, either confirmlng the assessment of beneflts against sald property. 
increaslng or diminishing same, and the order made by the county court shall 
hâve ail the force and efCect of a judgment against ail real property in said 
district, and it shall be deemed final, conclusive, binding and incontestable ex- 
cept by direct attack on appeal." 

The county court in this very case, not recognizing the removal of 
the cause to the United States District Court, on June 28, 1918, ren- 
dered the following judgment: 

"It is further considered, ordered, and adjudged by the court that the 
assessment of beneflts made against the St. Louis Southwestern Railway Com- 
pany and against the Louisiana & Arkansas Railway Company as to the Une of 
railroads of said respective companies in sald district by the assessors for 
said district, be approved and conflrmed by the court, and the clerk of this 
court is hereby instructod and directed to spread same upon the records as a 
permanent assessment roll for said district." 

We are of the opinion that a proceeding which might resuit in a 
judgment against the défendant for the payment of money is a suit 
at law, and that the assessment of benefits in such a proceeding is an 
assessment, in the same way that a jury assesses damages in a civil 
action at law upon breach of contract or any other contested lia- 
bihty, and not a mère fixing of the value of property for the purpose 
of taxation. The case of Horn v. Baker, 215 S. W. 600 (Suprême 
Court of Arkansas, October 13, 1919), décides nothing to the con- 
trary. The question was not involved in that case. The following 
cases sustain the ruling of the court below : Smith v. Douglas Coun- 
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ty, 254 Fed. 244, 165 C. C. A. 532; Boom Co. v. Patterson, 98 U. 
S. 403, 25 L. Ed. 206; Hess v. Reynolds, 113 U, S. 73, 5 Sup. Ct. 
Z77, 28 L. Ed. 927; Pacific Removal Cases, 115 U. S. 1, 5 Sup. Ct. 
1113, 29 L. Ed. 319; Searl v. School District No. 2, 124 U. S. 197, 
8 Sup. Ct. 460, 31 L. Ed. 415; Delaware County Commissioners v. 
Diebold Safe & Lock Co., 133 U. S. 473, 10 Sup. Ct. 399, ZZ E. Ed. 
674; Madisonville Traction Co. v. St. Bernard Mining Co., 196 U. 
S. 239, 25 Sup. Ct. 251, 49 E. Ed. 462; In re Jarnecke (C. C.) 69 
Fed. 161 ; In re Stutsman County (C. C.) 88 Fed. 337 ; Terre Haute 
V. Ry. (C. C.) 106 Fed. 545 ; Drainage District No. 19 v. Rv. (D. C.) 
198 Fed. 253 ; In re Mississippi River Power Co. (D. C.) 241 Fed. 
194; C, M. & St. Paul Ry. Co. v. District No. 8 (D. C.) 253 Fed. 
491. 

[2, 3] The cases cited by plaintifïs' counsel are not in point. The 
suit being in the fédéral court at law to recover a sum of money, each 
party in ihat court was entitled to a jury, unless waived in the man- 
ner provided by the fédéral law. A question of jurisdiction is there- 
fore presented, which it is our duty to notice, whether assigned as 
error or not. Section 649, U. S. R. S. (Comp. St. § 1587), provides 
how the court below might try the case without the intervention of 
a jury, namely, "whenever the parties, or their attorneys of record, 
file with the clerk a stipulation in writing waiving a jury." Section 
700, U. S. R. S. (Comp. St. § 1668), provides that certain questions 
can be considered by this court when it has been tried without a jury 
in accordance with section 649. In the case at bar, neither the par- 
ties nor their attorneys of record filed a stipulation in writing with 
the clerk waiving a jury; but the court of its own motion with- 
drew the case from the jury, and each party, without objection to such 
action of the comi, presented findings of fact and conckisions of law to 
the court for its approval. The case, therefore, stands as a civil case 
at law tried by the court without any waiver of the jury as the law pro- 
v.ides. Where this is so, and the facts are not admitted in a case 
stated, we hâve no jurisdiction to review any question on a writ of 
error, except those which arise on the process, pleadings, or judgment, 
and no such question appears. Bond v. Dustin, 1 12 U. S. 604, 5 Sup. 
Ct. 296, 28 L. Ed. 835 ; Ladd & Tilton Bank v. Lewis A. Hicks Co., 

218 Fed. 310, 134 C. C. A. 106; Ford v. U. S., 260 Fed. 657, 

C. C. A. . 

[4] In order that our décision on this question may not be mis- 
understood, we remark that the trial court was mistaken when it said 
there waS no disputed question of fact in the case. The important 
question for décision was as to the amount of benefits. The défend- 
ant alleged that the amount found by the assessors was excessive and 
exorbitant. The assessors assessed benefits against défendant at the 
rate of $2,000 per mile on its main line, $1,000 per mile on side tracks, 
and $1,500 per mile on the Shreveport Branch. They divided the 
land outside of the towns of Stamps, Lewisville, and Buckner into 
zones numbered 1, 2, and 3, depending on the distance from the pro- 
posed new road. Land within the first zone was assessed at $4 per 
acre, second zone $3, and the third zone $2. Property within the 
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above-named towns was assessed at 15 per cent, of the value of the 
same retiirned for the purpose of gênerai taxation. The trial court 
decided that the property of défendant within the above-named towns 
should be assessed on a percentage basis, or $2,400 per mile, and its 
property outside of said towns on the zone basis, or $54 per mile, 
thereby reducing the aggregate assessment of benefits from $49,706 
to $10,485.48 ; that is, the trial court changed the territory in which 
the assessment made by the assessors should operate, but it adopted 
and enforced the basic assessment, which défendant claimed was ex- 
orbitant and excessive, and to support which it had introduced a large 
amount of testimony tending to show that the building of the new roa4 
would not benefit defendant's property at ail. In coniirming the basic 
assessment, the trial court decided a most important question of fact. 
It is not true, theref ore, that there was no disputed question of fact. 

The judgment below theref ore must be affirmed; and it is so or- 
dered. 



BAKER V. MULROONEY. 

(Circuit Court of Appeals, Eiglith Circuit. April 29, 1920. Rehearlng Denled 

July 15, 1920.) 

No. .5491. 

1. Corporations <S=>llfi — Option for sale of stock not subject to rejection or 

vvithiirawal. 

A coutract wlicreby an owner of miniug «tock, in con,sideration of $10 
luul otlier consideriitlons, agrccd to st>ll it to tlio otlier party, or any person 
sucli party miglit dcmand, on or before a speeitled date, was not a mère 
oflér or authorization to sull, subject to vvithdrawal or rejection prior to 
formai acccptance, but was tlie grant of an irrévocable and exclusive 
option, conveying to the optionee a vested and valuable property right, 
wliich lie was entitled to retain and enjoy durlng the period of tlie option. 

2. Corporations «^^'IIC — Optionee of stoci? entitled to purcliase or sell to 

others. 

l'iider an option by which the optionor ngroed to sell mining stock to 
the optionee or any i>ei-sous he might demand, the optionee could, either 
aioiic (îr in association with others, purchase the property or sell the 
property to others, relying on the option to enable him to fullill his ob- 
lige tions. 

3. Corporations «S^llfi — Optionee selling stock entitled to différence in price. 

The holder of an option, selling the pj-operty to others at an advauce m 
pri<!e, is llie absolute owner of the différence between the price specitied 
in the option and the price obtained by him. 

4. Corporations <S=>121(5) — Optionor has burden of establishing surrender of 

option to purchase stock. 

One giving^an option to purchase mining stock had the burden of estab- 
lishing a surrender or relinquishment of the option by the optionee. 

5. Corporations <S=121 (3) — Evidence insufficient to show abandonment of op- 

tion by optionee to purchase stock. 

In an action involving the ownership of the proceeds of a resale of min- 
ing stock by an optionee In excess of the price specified in the option, 
évidence held insufficient to show an abandonment or surrender by the 
optionee of his rights undor the option. 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
265 F.— 34 
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6. Corporations <§=116 — Approval of stock optionee's contract wîth thirci per- 
son held not to make optionor a party thereto. 

Where an optlonee of mining stock granted an option to a third party, 
provlding for the deposit of the stock in escrow, accompanied by joint in- 
structions executed by him aud the original optionor, the exécution by 
the optionor of a statement at the foot of the contract that he thereby ap- 
proved It did not make him a party to the sale of the stock to such third 
person, and as sucli entltled to the priée paid in excess of tlie price speci- 
fied in his option, but merely indlcated his assent to the provisions re- 
specting the deposit of the stock and the instructions aceompanying it. 

ï. Corporations 'S='116 — Optlonee of stock not required to accept option other- 
vvise than by paying price. 

Under an option whereby an owner of mining stock agreed to sell it to 
the optlonee, or any persons he might demand, on or before a specitled 
date, for a sum payable in Installments, the first of wliich was payable on 
the date specified for expiratitTn of the option, the optlonee was not 
obllged to do anything to show that he accepted the option, except to pay 
the price In accordance wlth its terms. 

8. Corporations "3=116 — Stock optionee's rights not affected by intent to ex- 

ercise on contîngency. 

Where an optlonee of mljiing stock granted an option to a third party, 
his rights under lus option were not affected by the fact that lie intended 
to comply therewith If the' third party performed its contract, and not 
to comply therewith If the third party falled to perform, as lie was under 
no liablllty to take the stock, but had a right to take it, If he so desired. 

9. Corporations <S=116 — Validity of stock option not affected by flnancial con- 

dition. 

The validity of an option for the sale of mining stock is not afCected by 
the fact that the optlonee has not tlîe money wlth whicli to exercise the 
option. 

10. Corporations ®=>116 — Stock option not enforeeable for illegality or m- 
eqiiity. 

Where plaintiff, having an option from défendant for the purchase of 
mining stock, gave an option to a third person, wlth defendant's approval, 
providing for deposit of the stock In escrovs', and the third person re- 
ceived the stock and deposlted the entire purchase money, whlch could not 
be disposed of by either plalntitï or défendant without the consent of the 
other, there was uothlng Illégal or inéquitable, preventing enforcemeut 
of plaintiff's option, on the theory that défendant had no security for the 
payment of the installments due it, as the purchase money pald by the 
third party took the place of the stock, and constltuted better security 
than the stock. 

11. Corpoi-ations <S=>116 — Stoclf optionee vvithin rights in delaying détermina- 
tion to exercise. 

Under an option for the purchase of stock on or before a certain date, 
witu a provision for extension of the time In a certain contingeucy, the 
optionee was withln his légal rights in puttlng olï his détermination to 
take the stock until the date as so extended. 

12. Corporations "Ss^llG — Stock optionee's profits immaterial. 

_ ïhat an optionee of mining stock made a large profit on a resale was 
, . . immaterial, in a suit involving the ownership of such profits. 

Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Benedict J. Baker against Patrick Mulrooney. From a 
judgment for défendant, plaintiff appeals. Reversed and remanded, 
with instructions. 

<g:=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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C. C. Dorsey, oî Denver, Colo. (Gerald Hughes and R. L. Stearns, 
both of Denver, Colo., on the brief), for appellant. 
Harvey Riddell, of Denver, Colo., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KEN BURGH, District Judge. 

CARLAND, Circuit Judge. Baker brought this action against Mul- 
rooney for the purpose of having it determined that he was the owner 
and entitled to the possession of certain promissory notes or their pro- 
ceeds, signed by the Western Chemical Manufacturing Company, here- 
after called Chemical Company, aggregating the sum of $161,554, 
in the possession of the Colorado National Bank, of Denver, hereafter 
called bank, as escrow holder under joint escrow instructions from 
Baker and Mulrooney. The trial court made no formai findings of 
fact or conclusions of law, but wrote an opinion wherein it was de- 
cided that Baker was not the owner of the notes or the proceeds 
thereof, but that Mulrooney was. This ruling of the court is assign- 
ed as error. 

The notes were given by the Chemical Company under the following 
circumstances : On December 13, 1917, Baker and Mulrooney ex- 
ecuted the following instrument: 

"This agreement, made this 13th day of December, 1017, by and between 
Patrick Mulrooney, of Denver, Colorado, liereinafter called 'seller,' and B. J. 
Baker, of Boston, Mass., hereinaf ter called 'purehaser,' witnesseth : 

"That, in considération of the sum of ten dollars ($10.00) and other good 
and valuable considérations, the receipt of which is hereby acknowledged, 
the seller hereby agrées to sell and dcliver to the purehaser, or to any person or 
persons, corporations that the said purehaser may demand on or before April 
1, 1918, 339,375 sharos, more or less, of the stock of the Greenback Mining 
Company, a Utah corporation with a total capital stock of one million shares 
(1,000,000) of the par value of $1 per share, of which only six hundred thou- 
sanu (600,(X)0) are outstanding, for a total sum of .^180,321, payable as fol- 
lows : 

April 1, 1918 $ 75,000.00 

August 1, 1918 50,000.00 

Dec. 1, 1918 25,000.00 

March 1, 1919 30,321.00 

Total $180,321.00 

"Upon the payment of sevonty-flvc thousnnd dollars ($75,000.00) in cash the 
purehaser shall be entitled to name the members of the board of the directors 
of Greenback Mining Company. 

■'This agreement shall bind in evcry particular the heirs, Personal représent- 
atives and asslgns of the parties hereto. 

"In testimony whereof, the parties hereto hâve executed this agreement the 
day and year iirst above written. [Signed] B. J. Baker. 

"Patrick Mulrooney. 
"December 13, 1917. 

"In giving this option it is understood that option given you on September 
25, 1917, together with letter of acceptance of spécial arrangement, is hereby 
canceled by mutual agreement. 

"In event the mine is not unwatered and ready for examination by April 1, 
1918, the time will be extended until examination and sampling is completed 
and say flfteen days thereafter. [Signed] B. J. Baker. 

"Patrick Mulrooney. 
"Witness to both sets of signatures: 
"Saede K. Durham." 
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On January 22, 1918, Baker made to the Chemical Company certain 
written alternate proposais relating to the acquisition by said Chem- 
ical Company of the stock of the Greenback Mining Company which 
he held under the above option, as well as the stock which he (Baker) 
owned. In the opening sentences of thèse proposais it was said : 

''Conflrming my convei-sation witli your Mr. McDaniel, I beg to advi.se tiiat 
I hold from Mr. I*. Mulrooiiey a valid option to pureluise, ou or before April 
1, 1918, 339,375 sliares, more or less, of tlu> stock of the Greenback Miniug Com- 
pany, a Utali corporation, with a total capital stock of 1,(M)0,0()0 shares, of the 
par value of $1 per share, of which only 600,000 sliares are issued and out- 
standing. I ani the owner of 55,000 shares of the stock of tlie same Com- 
pany. * * * " 

On January 28, 1918, pursuant to and in fulfillment of one of the 
proposais above mentioned, Baker entered into a written agreement 
with the Chemical Company whereby he granted to the Chemical Com- 
pany a valid option to purchase and undertook to sell and deliver to 
it at the price of $1 per share, 396,875 shares of the stock of the 
Greenback Mining Company, consisting of the 55,000 shares which he 
then owned and the Mulrooney stock, covered by the option of De- 
cember 13, 1917; the exact number of shares constituting the Mul- 
rooney holding and covered by said option to Baker having by this 
time been ascertained to be 341,875. It is admitted that, although 
due diligence to that end was used, the Greenback mine was not 
unwatered and ready for examination by April 1, 1918, and that the 
examination and sampling thereof could not be and was not com- 
pleted until April 25, 1918. By the terms, therefore, of the option 
between Baker and Mulrooney, May 10, 1918 became fixed as the 
date for the first payment under said option. The terms under the 
option granted by Baker to the Chemical Company were such that, if 
the latter availed itself of this option, ample funds would be provided 
with which to meet the installments of the purchase price payable 
to Mulrooney under the option to Baker. On April 25, 1918, the 
Chemical Company elected to avail itself of the option of January 28, 
1918, and notified Baker of said élection. On April 26, 1918, the 
Chemical Company, pursuant to the option of January 28, 1918, paid 
the full purchase price ($396,875), being $1 per share for ail of the 
shares (396,875) covered by the option of January 28, 1918. Upon 
payment of the purchase price ail of thèse shares were on said date 
delivered to the Chemical Company. The purchase price was paid by 
the Chemical Company in accordance with the terms of the option of 
January 28, 1918, to the bank, which during the pendency of the option 
held the stock in escrow. Of the purchase price paid $55,000 cov- 
ered the 55,000 shares of which Baker was then the absolute owner, 
and $341,875 covered the 341,875 shares of Mulrooney stock, cov- 
ered by the option of Mulrooney to Baker. Of the purchase price 
paid by the Chemical Company, Baker immediately offered to Mul- 
rooney the sum of $180,321, being the total amount of the option price 
for the Mulrooney shares as specified in the option granted by Mul- 
rooney to Baker. This offer Mulrooney refused, and also demanded 
$341,875, being the total amount paid by the Chemical Company for 
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saîd shares. Baker refusée! the demand of Mulrooney, and the entire 
purchase price paid by the Chemical Company, $396,875, remained for 
a time in the custody of the bank. On May 6, 1918, Baker prepared 
and was about to make formai tender to Mulrooney for at least the 
rirst payment of the option of December 13, 1917, when Mulrooney 
delivered to Baker the following writing : 

"Dciivor, Colorado, May 6, 1918. 
"Mr. B. J. Bakor, Dpiiver, Colorado—Dear Sir: You clalm, as I under- 
stand, that a cortain writing dated December 13, 1017, Ls an option contract 
betwccn us relatlng to the sale of stock of the Greenback Mining Company, 
and you express your intention of thls day ti'nderhig to me, in gold or other 
légal' tender, the sum of .'?7-"),()()0 as the llrst payment thereunder. That you 
may not be reqnlred to. do useless act, and to save you the trouble and expense 
of actually prodncing and tendering thls money, this is to advise you that I 
do not regard sald writhig as governlng our respective rights as to the inoney 
and notes arlsing froni llii' sale of sald stock to the Western Chemical Manu- 
facturing Company, iiow in the Colorado National Bank, of Denver, Colorado, 
and that I would refuse sueh tender, if niade. You uiay regard this writing 
as the équivalent of an actual tender to me this day of sald sum and my re- 
fusai thereof. Very truly yours, Patrick Mulrooney." 

On May 8, 1918, Baker and Mulrooney entered into a written 
agreement, pursuant to which Baker withdrew from the fund in the 
bank $55,000, being the amount of the purchase price paid by the 
Chemical Company for Baker's own stock, and Mulrooney withdrew 
$180,121, being the price agreed to be paid by Baker for the Mul- 
rooney stock under the option from Mulrooney to Baker. The re- 
mainder of said fund $161,554, which had been paid in the form of 
demand notes by the Chemical Company, was left and still remains 
with the bank, awaiting the détermination of the respective rights of 
the parties thereto. The division of the purchase price as thus indicat- 
ed was made without préjudice to the claims or contentions of either 
party. From this statement of the case the respective claims of 
Baker and Mulrooney to the fund in question plainly appear. Baker 
claims that the sale of the so-called Mulrooney stock was made by 
him to the Chemical Company under and by virtue of his option with 
Mulrooney, and therefore that he is entitled to the fund in contro- 
versy, which represents the profit which would accrue to him by the 
sale of the stock to the Chemical Company over and above what he 
had agreed to pay Mulrooney under the option of December 13, 1917. 
Mulrooney claims the fund on the theory that the option of Decem- 
ber 13, 1917, was (a) without considération; (b) void for uncer- 
tainty; (c) void on account of relationship of parties, father-in-law 
and son-in-law ; (d) physical and mental condition of Mulrooney, 
which rendered him unable to make a contract ; (e) exécution of 
contract obtained by fraud, consisting of false représentations; (f) 
that Baker abandoned and surrendered his option from Mulrooney 
by entering into the contract with the Chemical Company and by 
the negotiations leading up to the same, and therefore the sale of 
the stock to the Chemical Company was a direct sale by Mulrooney 
and Baker of their respective shares, entitling each to receive the fuU 
purchase price thereof. 
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Ail the défenses above named, except the last, were eîther abandoned 
at the trial, unproved, or decided adversely to Mulrooney, and will 
receive no further considération. The ruling of the court as to the 
cross-complaint is not before us. The trial court sustained the dé- 
fense last named, and in so doing we are of the opinion that said 
court failed to appreciate the full légal status of the option given by 
Mulrooney to Baker, and made a serious mistake in the considération 
of the évidence which it is claimed shovved an abandonment of the 
same. The légal character of an option contract, and the way it 
differs from a mère ofïer, is stated in James on Option Contracts as 
f ollows : 

"An option to purchase Is a contract supported by a considération, or in 
some jurisdictions, a wrltlng under seal, by whicti one party, ealled optionor, 
sells to another party, ealled optionee, the rlght at the élection of the latter to 
purchase certain deseribed property for the price and upon the terms and 
conditions of the option contract." Section 101, p. 2. 

"The option contract, however, is completed upon its exécution and de- 
livery and payment or tender of the considération, or the performance of the 
act which constitutes the considération, for the option. No other act is neces- 
sary on the part of the optionee to continue the binding effiect of the option 
contract during the time limit, unless, of course, the option contract otherwise 
provides. * * * A mère unaccepted offer is nudum pactum. An option 
contract, evèn before élection and notice, is not a nude pact." Section 103, 
p. 7. 

"An offer may be withdrawn by the party malring it at any time before its 
unconditlonal acceptance by the party to -whom it is made. * * * It is 
otherwise with an option contract. Such contract, as we hâve seen, is sup- 
ported by a considération, and by virtue of this fact the optionor may not 
withdraw or revoke the option contract during its time limit. * * * The 
rule with référence to option contracts is that, upon payment of the considéra- 
tion for the option and the signing of the option contract, it becomes an ex- 
ecuted contract for the sale of an option to purchase, and thus is irrévocable 
by the optionor during the time limit." Section 703, p. 263. 

[1-4] Thèse principles are fully supported by the authorities, among 
which are Conley Caméra Co. v. Multiscope & Film Co., 216 Fed. 
892, 896, 133 C. C. A. % (8th Circuit); Willard v. Taloe, 8 Wall. 
557, 19. L. Ed. 501; Watts v. Kellar, 56 Fed. 1, 5 C. C. A. 394; 
Marthinson v. King, 150 Fed. 48, 82 C. C. A. 360; Hoogendorn 
V. Daniel, 178 Fed. 765, 102 C. C. A. 213 ; Frank v. Schnuettgen, 187 
Fed. 515, 109 C. C. À. 281. The authorities above cited establish the 
proposition that the option from Mulrooney to Baker was not a mère 
offer orauthorization to sell, which prior to formai acceptance might 
be withdrawn or revoked at the will of Mulrooney, but was in fact 
the grant of an irrévocable and exclusive option, not subject to revo- 
cation of withdrawal by the optionor, but constituting a vested and 
valuablcrproperty right then and there definitely conveyed to the op- 
tionee, and which he was entitled to retain, possess, and enjoy dur- 
ing the entire period specified in the option, and that the vested and 
irrévocable right, of which Baker had thus become the absolute owner, 
was of such a nature that in its exercise he could either (a) himself 
or in association with others purchase the optioned property, or (b) 
sèll or ^gree to sell the optioned property to others at such price and 
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upon such terms as he might see fit, relying upon the irrévocable option 
which Muirooney had granted him to enable him to fulfill whatever 
obligation to others he might in that respect assume, and, in the event 
of such a sale to others, the différence between the price at which Mui- 
rooney had optioned the property to Baker, and the price at which 
Baker might sell it to others whatever that différence might be, 
would belong to Baker ahsolutely. The burden of establishing the 
surrender or relinquishment by Baker of the vested right conveyed 
by the option of December 13, 1917, rested upon Muirooney. 

"The question of abandonment is one of fact, but wliat facts amount to 
abandonment Is a question of law. Proof of conduct constituting abandon- 
ment must be positive, unequivocal, and ineonslstent with the option contract. 
The burden of proof is on the optionor." James on Option Contraets, § 710, p. 
280; Manliattan Life Insurance Co. v. Wright, 126 Fed. 82, 61 C. O. A. 138 
(8th Circuit) ; Wilson v. Colorado Mining Co., 227 Fed. 721, 142 C. C. A. 245 
(8th Circuit). 

[5] A careful considération of the évidence as to what occurred be- 
tween the grant of the option by Muirooney and the making of the 
contract between Baker and the Chemical Company satisfies us that 
Muirooney failed completely to show an abandonment by Baker dur- 
ing that time of his rights under the option. Baker wrote Muirooney 
on January 5, 1918, a letter wherein he referred to the fact that the 
Chemical Company was considering the purchase of the Greenback 
property, and in référence thereto stated : 

"Should they want option to purchase the Greenbaclj; property, I will in- 
.slst that they make paynient at times and in suflicient amounts to take care of 
the payments due you under my option." 

Baker testified that on January 19th or 20th he, McDaniel (repre- 
senting the Chemical Company) and Muirooney had a conversation at 
Denver, and in this conversation Muirooney told McDaniel that Baker 
had an option from him (Muirooney), and that anything that was done 
would hâve to be done with Baker. Muirooney, when upon the wit- 
ness stand, was asked about this conversation, and testified as fol- 
lows : 

"Q. And at the same tinie didn't you say to Mr. McDaïiiel, in tlie présence 
of Mr. Baker : 'Yes ; T will help put it througli in every way, but it is al- 
togetlier up to Mr. Balcer ; lie lias an option on my interest, and I will not 
go arouud him'? A. That is correct. At ail times it was up to him." 

We find nothing in the contract with the Chemical Company tend- 
ing to show that the Muirooney option had been abandoned, or that it 
was intended by the contract to abandon the same. It is incorrect to 
speak of this contract as one between Baker, Muirooney, and the 
Chemical Company. The contract itself declared who the parties were 
who made it. It commences with the following language: 

"Mémorandum of agreement, made in dupllcate at Denver, Colorado, this 
28th day of January, 1918, by and between Benedict J. Baker, of Boston, 
Massachusetts, hereinafter called the 'grantor,' party of the flrst part, and 
the Western Cliemical Manufacturing Company, a Colorado corporation, here- 
inafter called the 'grantee,' party of the second part." 
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The parties named above alone executed the contract before wit 
nesses. At the foot of the contract, after the signatures of the par- 
ties and witnesses, appears this statement : 

"In considération of the exécution of tlie foresoing agreomeiit by llin 
Western Chemical Mamil'acturing Company, I liereby approve tlie foregolu}; 
contract at Denver, Colorado, this 28th day of Jantiary, 1918. 

"rf*igned] P. Miilrooney." 

[6] When the language of the contract is exarained, the object of 
the Mulrooney approval appears clear. He was not a party to the 
sale of the stock as seller, but the contract itself, and Exhibit A, at- 
tached thereto, contained provisions providing for the deposit of the 
stock in escrow with the bank during the life of the option, and also 
contained what should be the joint instructions by Mulrooney and 
Baker to the bank when the stock should be deposited. The deposit 
of the stock and the instructions accompanying the same required 
the consent of Mulrooney, and this was secured by his approval of 
the contract. The contract was entirely consistent with the Mul- 
rooney option, and was made pursuant and in fulfillment of the 
written proposai hereinbefore quoted, which contained a direct réf- 
érence to the option. The évidence as to the events following the 
exécution of the contract with the Chemical Company does not show 
or tend to show that Baker supposed that the option of December 13, 

1917, had been abandoned. The point is made that on January 28, 

1918, after the delivery of the shares of stock to the bank, Baker 
pre.sented to Mulrooney, and asked the latter to sign, a statement 
which in substance was an acknowledgment by Mulrooney that of 
the proceeds received from the Chemical Company for the stock, he 
(Mulrooney) was only entitled to the price fixed by the option given to 
Baker; also that on March 12, 1918, Baker présentée! a statement 
to Mulrooney, and asked the latter to sign the same, which for ail 
practical purposes was an acknowledgment that he (Mtdrooney) was 
only entitled to receive out of the proceeds above mentioned, the 
price fixed by the option, although its principal object seems to hâve 
been to get Mulrooney's consent to take the note of the Chemical 
Company in part payment of the amount to be paid under the option; 
also that on March 18, 1918, Baker wrote Mulrooney a letter, where- 
in he asked Mulrooney if he had signed the former statements, and 
again asking Mulrooney to write him (Baker) concerning the di- 
vision of the proceeds ; also that on April 26, 1918, Baker again 
attempted to iiiduce Mulrooney to divide the proceeds of the sale of 
the stock on the basis of the option of December 13, 1918, ail of 
which requests were refused by Mulrooney. We are unable to as- 
sign any reasons why thèse attempts by Baker to hâve Mulrooney 
déclare his understanding of the terms of the option and Mulrooney's 
refusai so to do had any evidential force to show that the parties 
considered the option abandoned. Baker was not doing then any- 
thing différent than he is doing now; neither was Mulrooney. If the 
évidence is to be considered material at ail, it shows that Baker at the 
time indicated claimed to bave acted under the option in making the 
sale of the stock to the Chemical Company. 
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[7-12] The trial court seemed to base its judgment upon the theory 
that the option contract was nothing more than an offer. The court 
said there was no proof that the Western Chemical Company or Baker 
at any time notified Mulrooney that the company or Baker was ready 
or had the right to purchase the stock under the option. So far as 
this proposition is concerned, the Chemical Company was in no wise 
concerned with the option between Mulrooney and Baker, and Baker 
had nothing to do under the option, except to make the payments as 
agreed. Mulrooney had for a considération bound himself to sel! the 
stock to Baker at a certain price, payable in accordance with the terras 
of the option. Baker was not obliged to do anything to show that he 
accepted the option. There was nothing to accept. Baker could law- 
fully agrée to sell the Chemical Company the Mulrooney stock, wheth- 
er he owned it at the time of the agreement or not. It was sufficient 
for him, and also for the Chemical Company, if he was ready to deliver 
the stock at the time mentioned in the contract with the Chemical 
Company. The liability of Baker to take the stock under the Mul- 
rooney option was immaterial. He did not agrée to take it in the op- 
tion, yet he had the right to take it if he so desired under its terms. So 
that it cannot be said that Baker was playing fast and loose with 
Mulrooney; that is, to comply with the option if the Chemical Com- 
pany performed its contract, and not comply with it if the Chemical 
Company failed to perform. It is also immaterial, so far as the valid- 
ity of the option is concerned, whether Baker was a millionaire or was 
insolvent. If the purchase price was paid according to the terms of 
the option, Baker was entitled to the stock; if it was not paid, the op- 
tion ceased to exist. In the commercial world thèse options are taken 
as a gênerai rule by men who hâve not the money to pay for the 
property sold, but intend to make it by a resale. Mulrooney by the 
transaction in question received ail the purchase price named by him 
in the option, and received it long before the time fixed for the 
payment of the same. 

It is said that Mulrooney, by virtue of the transaction with the 
Chemical Company, lost possession of his shares, which he would 
hâve had the right to hold until the purchase price was paid, and 
that although the Chemical Company had paid the fuU purchase price, 
Baker need not pay to Mulrooney the price agreed upon under 
the option until the time therein fixed, and that Mulrooney would in 
the meantime hâve no security for the payment of the installments. 
This question ignores the conditions of the purchase by the Chemical 
Company. The whole purchase price paid by the Chemical Com- 
pany took the place of the stock in the bank, and could not be dis- 
posed of by either Baker or Mulrooney without the consent of the 
other. Mulrooney, therefore, had better security than the stock 
itself. We can see nothing illégal or inéquitable in this situation. 
Baker had the right, so far as his option is concerned, to put off his 
détermination to take the stock under the option until May 10, 1918, 
and even if the évidence shows that Baker was not certain whether 
he would take the stock under the option until he was certain that 
the Chemical Company would take the stock under its option, this fact 
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is of no importance. Baker was doing nothing but what he had a 
légal right to do. That he made a large profit has nothing to do 
with the case, except it no doubt was the cause of this lawsuit. AU 
the évidence has been considered. A large part of the same is irrel- 
evant and immaterial to the issues involved. The part that is ma- 
terial cannot be detailed within the Hmits of this opinion. It falls 
far short of showing that Baker at any time abandoned his rights 
under his option. On the contrary, it shows that the sale by Baker to 
the Chemical Company was made pursuant to his option granted 
by Mulrooney, and that in conséquence he is the owner of the fund 
on deposit in the bank. 

The decree below is reversed, and the case remanded, with instruc- 
tions to enter a decree accordingly. 



BOSTON, CAPE CDD & NEW YORK CANAL CO. v. T. A. SCOTT CO., Inc. 

SaME V. WHITB OAK TR.\NSP. CO. WHITE OAK TEANSP. CO. et al. 

V. BOSTON, CAPE COD & NEW YORK CANAL CO. et al.» 

(Circuit Court of Appeals, First Circuit May 18, 1920.) 

Nos. 1397-1399. 

1. Canals «S^'ZS, 29 — Canal Company and vessel both at fault for stranding 

of vessel in canal. 

On a libel for the stranding In a canal of a heavily laden whaleback 
steamer, whleli steered with difficulty, the steamer held at fault for at- 
tempting to enter the canal, which sUe was not fitted to navlgate, and 
the canal coinpany held aiso at fault for granting permission to enter th» 
canal, so thnt noitber can recover damages from the other for the flrst 
stranding of the vessel. 

2. Canals <@=>23 — Vessel beld at fault for stranding after attempt to navi- 

gate in crippled condition. 

A heavily laden whaleback steamer, which had stranded in a canal and 
shipped water, so that when she sllpped from the bank she was down at 
the head and listed to port, held at fault for attempting to navlgate the 
canal in that condition, and liable for damages to the canal, caused by 
her subséquent stranding and sinking. 

3. Cana's €=>23 — Master, not canal pilot, must détermine ability to navigato 

canal. 

The master of a vessel In a canal In charge of a canal pilot is cbarged 
with the duty of determining whether the vessel Is In condition to navlgate 
the canal after having been stranded, so that the vessel is liable for dam- 
age to the canal resultlng from navigation In a crippled condition. 

4. Canals <S=>23 — Canal Company held not to hâve consented to navigation by 

crippled vessel. 

iriven though a canal pilot was in the employ of a canal company when 
he attempted to pilot a crippled vessel after she had stranded in the 
canal, or had gênerai charge of the canal tngboats, one of which was 
towing the vessel, the canal company cannot be held to hâve assented to 
navigation by the vessel lu that condition, in the absence of évidence that 
the pilot was intrusted with the duty of determining what vessels sbould 
navlgate the canal. 

5. Salvage ^=>ZZ — Wrecking company relieved from Uability by tuming ves- 

sel over to pilot. 

A wrecking company, which was in charge of the work of ptiUing off a 
stranded vessel, wais relleved from Uability for damages resultlng from 

<=s>For otlMr caMfS ■•• samc toplc & KET-NUMBER In nll Kejr-Numbered Disest» & Indexa* 
•Motion to amend decree denied 267 Fed. 17S. 
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the navigation of the vessel after she was pulled off, where the com- 
pany's captain expressly turned the vessel over to the pllot, who was nari- 
gating her. 
6, Canals 'S=>'4'i — ^Allégation held to eover navigating canal in erippled condi- 
tion. 

An allégation In a libel that défendant was négligent In attempting to 
navigate the canal with a steamer difflcult to steer and control, and apt to 
become unmanageable, is sufflcient to eover négligence in navigating the 
vessel after she had become more unmanageable than before because of 
injuries recel ved from stranding. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Judge. 

Separate libels by the Boston, Cape Cod & New York Canal Com- 
pany against the T. A. Scott Company, Incorporated, by the Boston, 
Cape Cod & New York Canal Company against the White Oak Trans- 
portation Company, and by the White Oak Transportation Company 
against the Boston, Cape Cod & New York Canal Company. Decree 
for libelees in each libel, and libelants appeal. Decree in first and third 
libels affirmed, and decree in second libel reversed and cause re- 
manded. 

For opinion below, see 251 Fed. 356. 

Samuel H. Pillsbury, of Boston, Mass. (Thomas H. Mahony and 
Currier. Young & Pillsbury, ail of Boston, Mass., on the brief), for 
Boston Cape Cod & New York Canal Co. 

Samuel Park, of New York City (Park & Mattison, of New York 
City, on the brief), for T. A. Scott Co. 

Henry E. Warner, of Boston, Mass. (Warner, Stackpole & Bradlee, 
of Boston, Mass., on the brief), for Northern Coal Co. 

Edward E. Blodgett, of Boston, Mass. (Foye M. Murphy and Blod- 
gett, Jones, Burnham & Bingham, ail of Boston, Mass., on the brief), 
for White Oak Transp. Co. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. Thèse three cases arose out of the 
stranding in the Cape Cod Canal of the Bay Port, a lake-built steamer 
of the whaleback type, 265 feet long and of 38 feet beam, which was 
brought to the Atlantic coast about 1905, and after some altérations 
was used for carrying coal between Atlantic ports. 

Soon after noon on December 13, 1916, she appeared at the westerly 
or Wing's Neck entrance of the Cape Cod Canal, loaded with 2,393 
tons of coal, and having a draft of 18 feet 2 inches aft and 17 feet 
8 inches forward. Her captain was Hiram W. Hammett, who had 
teen a master mariner 27 years and for 4 years had held a master's 
license for steam vessels. He had been through the canal twice with 
the Bay Port when unloaded, but never when loaded. Upon one of 
those trips he had been given by the Canal Company a book containing 
information in regard to the navigation of the canal and its gênerai 
features, including the statement that it had a depth of 25 feet at 
Tnean low water. 

■C=>F<i' other cas«s aee Eame topic fi KBY-NUMBER in ail Kev-Nurahered Dlgests & Indexes 
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Having obtained the necessary permission to go through the canal, 
she began its passage in tow of a tug and with a compétent pilot. 

The court below bas found that neither the pilot nor the tug were 
so far the agents or servants of the Canal Company as to make it 
answerable for their négligence; that while, previons to September 1, 
1916, under the authority given by its charter, it had furnished pilots 
and tugboats to vessels for the navigation of the canal, it then dis- 
continued this practice, and had given notice to vessel owners using tlie 
canal, including the owners of the Bay Port, that it had done so. We 
are satisfied with this fmding. 

The tide was about half ebb and running west with a velocity of 
about 3 knots when the Ëay Port started to go through the canal. 
»She had proceeded about half its length, when she took a short sheer 
tovvard its north bank, which the tugboat succeeded in checking. 
After continuing a short distance parallel with the north bank, and 
on the north side of the channel, she sheered again toward the south 
bank, upon which she grounded. Assistance was summoned by her 
whistle, and two other tugs, which were used for towing through the 
canal, came to her aid, and with them Superintendent Geer of the 
Canal Company. Ail attempts of the tugs to pull her off the bank 
were unsuccessful and were given up, as the tide was falling. 

The T. A. Scott Company, Incorporated. encaged in salvage opéra- 
tions, with an office in Boston, was notified by the agents of the owners 
of the steamer, and it sent to the canal Capt. Joseph Lewis, an ex- 
perienced wrecking master. 

One of the régulations issued by the Canal Company provided that— 

"In the event of grouiulins, thp canal authorities sball liave the right to 
direct ail opérations for iloatiiig the vessel." 

When Capt. Joseph Lewis arrived, Superintendent Geer turned 
over to him the work of getting the Bay Port afloat, and ordered the 
tugboat captains to render him such assistance as they could. The 
Bay Port was kept upon the bank that night by two of the tugs, under 
steam, pressing her against the bank, and her pumps were kept work- 
ing. The next morning a diver sent down by the Scott Company 
discovered a hole in her, which was plugged up, and the pumping of 
water from herhold by her own pumps was continued. Arrangements 
had also been made by the Scott Company to lighten her cargo, when, 
unexpectedly, about 10:15 a. m., she slid otï the bank into the channel 
of the canal. The tide was then running east at about 3 knots an 
hour. The pilot who upon the day before had undertaken to pilot her 
through the canal was not présent, but another canal pilot, Capt. 
William T. Lewis, was upon one of the tugboats, and when the Bay 
Port slid ofif the bank he jumped from the tug aboard the steamer 
and ran upon her bridge with her captain, of whom he inquired if he 
had steam up, and, being told that he had, he directed him to start his 
engines full speed ahead to prevent her drifting upon the opposite 
bank. 

When she came off the bank into deeper water, she was down at the 
head about 18 inches, according to Capt. Hammett, and about 30 
inches, according to Pilot Lewis, and had a list to port of about 15 
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inches, according to the former, and about 24 inclies according to 
the latter. The tide had then been flowing easterly in the canal 
since 6 a. m., and the Bay Port was caught by it and commenced 
to drift to the eastward. The three tugs, with steam up, were ail 
hanging to the port side of the Bay Port, but were headed toward 
the west ; and upon the same side, about amidships, was a small vvreck- 
ing boat of the Scott Company. Pilot Lewis gave a command to ont 
of the tugs to take the wrecking boat in charge, and to another to get 
a hawser upon the Bay Port's bow, which it did after it had turned 
about, and commenced to tow the Bay Port eastward. She had pro- 
ceeded only about a mile when the Bay Port sheered toward the north 
bank, and, the tug being unable to break the sheer, her bow grounded 
heavily, her stern was swung by the current across the canal and 
grounded upon the south bank, causing her bow to slide oflf the north 
bank, and she rapidly filled and sank. 

The allégations of négligence in the libel of the Canal Company 
against the Scott Company are in substance that the Scott Comipany 
did not take adéquate means for holding the F)ay Port to the bank 
after her first stranding, and that, by such failure, they permitted her 
to come afloat in the canal in an unsafe condition for navigation and 
negligently failed to be prepared to complète her passage through the 
canal. 

The allégations of négligence in its libel against the owners of the 
Bay Port are that the Bay Port was allowed to enter the canal when 
she was difficult to steer and control and apt to become unmanageable ; 
that they also neglected properly to care for the Bay Port while she 
was resting on the bank subséquent to the stranding of December 13th. 
and negligently suffered her to slide off the bank when she was not 
prepared to complète the navigation of the canal ; and that they 
attempted to navigate the canal with a steamer which was very difficult 
to steer and control, and apt to become unmanageable and fail to 
answer her helm. 

The allégations of négligence in the libel of the owners of the Bay 
Port against the Canal Company are that the Canal Company had mis- 
represented the depth of water in the canal, having represented in its 
book issued to the public in regard to the canal that it had a depth of 
25 feet at mean low water, while in the vicinity of both strand- 
ings of the vessel there were shoals over which there was only a depth 
at mean low water of between 18 and 19 feet, and also that the canal 
had been so constructed that, near the ]3lace of the first stranding, 
there was a projection from its north bank toward its channel, which 
had been left when the canal was constructed, and caused a current 
to set toward its south side when the tide was flowing from the east- 
ward. 

The learned judge of the District Court bas found that, while there 
was a less depth of water than 25 feet near the places in the canal 
where the two strandings occurred, there were from 21 to 22 feet 
of water on the shoal over which the Bay Port passed before the 
first stranding and 23 feet or more on the shoal passed over by 
her before the second, and that, as her greatest draft was a little 
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over 18 feet, the contention of her owners that she "smelled the 
bottom" and was caused to sheer by the shoal water was not sus- 
tained, and that, assuming that thèse shoals caused her to sheer, 
they were so far distant f rom the places where the vessel stranded they 
were not the proximate cause of her stranding in either case, as she 
had passed the shoal before the first stranding by about 1,000 feet, and 
by about 2,000 feet before the second, and for the whole of each of 
thèse distances there was a depth of more than 25 feet of water in 
the channel. He has also found that the projection on the north bank 
of the canal did not reach into the channel of the canal and did not 
constitute any menace to navigation, that vessels constantly passed it in 
safety, and that the condition of the canal hère did not warrant a find- 
ing of négligence against the Canal Company. 

We think thèse findings are sustained by the évidence. The grounds 
on which they are based are so fully stated in the careful opinion of the 
learned District Judge that it is unnecessary to add anything to the rea- 
sons which he has given. 

[1] The District Court has also found that the Bay Port, when she 
applied for admission to the canal, was — 

"a staunch vessel, properly manned, supplied, and equippod. ♦ * * ghe 
steered as well as tlie ordlnary whaleback steamer; but vessels of that type 
<lo not handle as sliarply, nor as well, as those of the usual deep sea model. 
She was deeply ladeii, but not so as to interfère with her ability to maneuver." 

We think this finding in regard to her steering qualities, qualified as 
it was, that "she steered as well as the ordinary whaleback steamer," 
is in accord with the évidence; but this convinces us that any steamer 
of this type, when deeply laden, is very difficult to handle, much more 
so than those of "the usual deep sea model," and that, even when prop- 
erly trimmed and in tow of a tug, she is liable to sheer. While we 
think the Bay Port was négligent in attempting to go through the canal, 
yet we also think the Canal Company was equally négligent in allowing 
her to enter it, and that the hazard of her atterapted passage was as- 
sumed by the Canal Company with full knowledge of the risk. Mr. 
Geer, its superintendent, testified that he had remonstrated with the 
officers of the canal against the admission of vessels of her type, but 
that he had been overruled by them. 

When the narrowness of the channel of the canal is taken into 
considération, it being only 100 feet wide, with sloping banks of 2 
feet horizontal to 1 vertical, which were loaded with riprap in order 
to prevent their érosion, the danger in undertaking to tow through it 
such a craft as the Bay Port, laden to a depth of 18 feet, against a. 
current of 3 to 3% knots, is apparent, as in her deeply laden condition 
her hull would be largely below the surface of the vi^ater and sh'e 
would sheer easily and be difficult to steer. Her peculiar structure 
and draft must hâve been as well known to the superintendent of 
the canal as to the captain of the vessel, for he testified that he saw her 
as she entered the canal, and the pilot who went out to her asked her 
captain her draft, and was inf ormed what she drew both forward and 
aft, and must hâve reported to the superintendent what he was told, as 
the superintendent was to pass upon her admission to the canal, and 
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she could not enter the canal without his permission. It is in évidence, 
also, that on February 13, 1917, only 2 months after the stranding of 
the Bay Port, the Canal Company was convinced that Superintendent 
Geer was riî^ht in his judgment that vessels of the Bay Port's type 
should not be allowed to enter the canal, for it issued a circular in 
which it provided that — 

"No vessel of the whaleback or Great Lakes type will be permltted to pass 
through the canal." 

There was no évidence that any change had been made in the canal 
or in vessels of the whaleback type, and this action by the Canal Com- 
pany recognized a danger in their use of the canal, which it either knew 
or should hâve known when, as Superintendent Geer testified, it solicit- 
ed the use of the canal by vessels of the whaleback type. 

[2] While we think the Bay Port was négligent in attempting to use 
the canal in her deeply laden condition, we think the Canal Company 
was equally at fault in allowing her to use it, and that neither should 
recover for any damage which may hâve been sufifered by reason of 
her attempt to go through in the condition in which she was when she 
entered it ; no négligence being alleged in her navigation by th'e pilot 
or the tugboat or members of her own crew. When she came afloat, 
however, on the morning of December 14th, her unmanageability had 
been largely increased. It is self-evident that a vessel down at the 
head 18 inches, with a list of 15 inches, as testified to by her captain, 
and with water in her hold above her cargo, would be a more unwieldly 
vessel to, navigate than she was on the preceding day, and that in this 
narrow waterway, with its necessary bends and a tidal current of 3 
or 4 knots an hour, she would be likely, in view of what had hap- 
pened, to sheer badly and corne into collision with the canal bank on 
one side or the other. While there was évidence that Superintendent 
Geer gave instructions on the night of December 13th to get her 
through the canal as quickly as possible, this instruction did not author- 
ize an attempt to get her through in the condition in which she was 
after she floated. 

We do not think any sudden emergency arose when she slid off the 
bank, which was of such a character as to excuse her master from 
exercising the judgment which the law exacts from a master who has 
in his charge a valuable ship and cargo, and which would authorize 
him to surrender the command of his ship in her condition to a pilot 
upon whose skill in navigation only he was to dépend. He was not 
confronted with imminent danger, although his vessel was caught by 
the current and began to drift with it. There were three tugs at her 
side with steam up, and ail of the witnesses, including Capt. Hammett, 
testified that it would hâve been possible for thèse tugs to hold her in 
the channel of the canal in deep water, or to place her at the dolphins, 
which were only about 1,000 feet to the eastward, until she could be 
pumped eut and her cargo adjusted, so that she might be in better 
condition to undertake the passage of the remainder of the canal. His 
reason for turning over the command of his vessel to the pilot, William 
Lewis, is given in the foUowing testimony in reply to questions by the 
court : 
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"The Court: I mean Oapt. William Lewis. I mean, how did Pilot Lewis 
liappen to go aboard? 

"The Wltness: Oh, Pilot Lewis? That I couldn't tell you, sir; I hâve no 
idea. AU I know is, he was there; he came there in the morning, early 
morning. 

"The Court: Why were you turning over the comman4 of your vessel to 
him, if you don't know why he was there? 

"The Witness: Well, I présume he was tliere to pilot the ship, of course; 
what I mean is, he was there to pilot the ship of course. 

"The Court : No ; it is not 'of course' at ail. You hâve got to show me why 
ho was there to pilot the ship. That is jnst what I want to know. 

"The Witness : Well, Capt. Rochester was the first pilot. 

"The Court : Yes. 

"The Witness : And he was sent on some other job ; and I presumed that 
tliey sent Pilot Lewis in his place. 

"The Court : I don't care what you presumed. I want to know what hap- 
pened. The fact was tliat I^ilot William Lewis showed up aboard of yovir 
vessel? 

"The AVitness : Yes, sir. 

"The Court : Thoreupon you turn the command of the vessel over to him 
wlien she goes atloat? 

"The Witness : Y es, sir ; as he is pilot of the canal, sir, and I was not ; I 
was not pilot, and he was a pilot." 
f 

[3] We think that Capt. Hammett was justified in assuming that 
Lewis was to complète the pilotage of the Bay Port through the canal, 
as Rochester, the pilot of the previous day, was not présent; but 
Lewis' diities related only to pilotage through the canal. The question 
of determining whelher the vessel was in proper condition for naviga- 
tion was not for his décision, however, but for that of Capt. Hammett 
alone, and even with the pilot in command of the navigation of the 
vessel. it has been held that the captain is not to !eave the whole re- 
sponsibility to him. In The Oregon, 158 U. S. 186, at page 194, 15 
Sup. Ct. 804, at page 808 (39 L. lui. 943), the court said: 

"Nor are we satisfied with the conduct of the master in leaving the pilot in 
sole charge of the vessel. Whlle the pilot doubtless supersedes the master for 
the tlme being in the command and navigation of the ship, and his orders must 
be obeyed in ail matters connected with lier navigation, the master is not whol- 
],y absolved from his dutles while the pilot is on board, and may advlse with 
him, and even displaee him in case he is intoxicated or manifestly incompé- 
tent. He is still in command of the vessel, except so far as her navigation is 
coneerned, and bound to see that there is a suflicient watch on deck, and that 
the men are attentive to their dutles." 

The master, because of the skill and expérience by which he holds 
his position, and also by reason of his knowledge of the steering quali- 
ties of his vessel, is in a great deal better position to judge whether she 
is prepared to undergo the hazards of navigation under the circum- 
stances which, in its gênerai features, are known to him. While the 
pilot had more intimate knowledge of the navigation of the canal and 
of its currents and depth of water at différent places, yet Capt. Ham- 
mett knew the gênerai characteristics of the canal, and the height 
and velocity of the tide. He heard, as did several other witnesses, 
Capt. Joseph Lewis, of the Scott Company, shout to Pilot Lewis, 
who was upon the bridge of the Bay Port, "She is up to you." He 
was upon the bridge of his vessel at that time with the pilot, and must 
be held to hâve assented to the turning over of the vessel by the Scott 
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Company, and we think, as did the judge below, that it was relieved 
of further responsibility, and that the Bay Port went forward on her 
own account. 

[4] While, when she entered the canal upon the previous day, we 
think the Canal Company assented to her navigation of the canal in 
the condition in which she then was, we do not find any évidence that 
the Canal Company assented to her undertaking the navigation of the 
canal in the condition in which she was when she slid off the bank; 
for if it be adnutted, without deciding, that Pilot Lewis was in the 
employ of the Canal Company as a pilot at this time, or that he had 
gênerai charge in the absence of Capt. Geer, as the latter testified, of 
the tugboats in the canal, there is no évidence that he was intrusted 
with the duty of determining what vessels should navigate the canal, 
nor the condition in which a vessel should be before undertaking its 
navigation, nor of performing any of the duties of a superintendent of 
the canal. 

We think it cannot be said, therefore, that the Canal Company 
assented that the Bay Port might attempt the navigation of the canal 
under the conditions in which she then was. Capt. Hammett gave as 
his reason for going forward with the Bay Port in her condition that 
there had been a gênerai understanding between Capt. Joseph Lewis, 
William Lewis, and himself the night before that the Bay Port should 
be taken through the canal as soon as she came off the bank and tied 
up at Sandwich, at the east end of the canal, where there was a sandy 
bottom, upon which she could rest until the necessary repairs were 
made upon her. 

Upon cross-examination he was asked: 

"X-Q. Tou do not recall who made the siiftsestlon that she should be tled 
np at Sandwich? A. No; I do not particularly. 

"X-Q. Dld that seem to you to be the proper thlng to do? A. I think so; 
ye.s, sir. 

"X-Q. In the event of her floating, she was to be tled up at Sandwich? A. 
I think so; yes, sir; that was the gênerai Impression." 

When the Bay Port came afloat, Capt. Hammett testified that he 
followed Pilot Lewis onto her bridge; that they both arrived there 
about the same time, and he thus describes what occurred: 

"X-Q. What was the flrst thlng you did after you got on the bridge? A. 
I didn't do anything. 

"X-Q. You just stood there? A. Just stood there; yes, sir. 

"X-Q. What was the flrst thing you observed him doing? A. The flrst — he 
didn't do anything, except to tell me to ring up full speed ahead. 

"X-Q. He told you to ring full speed ahead? A. Yes, sir. 

"X-Q. Where was the boat at that time? A. She mlght hâve been once her 
length from where she struck. possibly. 

"X-Q. How far out from the shore? A. She had drlfted out a llttle, Just 
clear. 

"X-Q. Dld you do what he said? A. Exactly; yes, sir. 

"X-Q. Dld you think that was the right thlng to do? A. I think so, sir. 

"X-Q. Do you stiU think so? A. Yes, sir." 

He further testified in regard to what was said by Joseph Lewis, q£ 
the Scott Company, to Pilot William Lewis, as follows: 
265 F.— 35 
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''X-Q. Do you recall any orders given by Joseph Lewis? A. I don't think 
there was only one order tliat I heard ; that was : 'The ship is up to you, 
Capt. Lewis.' 

"X-Q. You heard him say to Capt. Lewis : 'The ship is up to you, Capt. 
Lewis' ? A. Yes ; 'The ship is up to you, Capt. Lewis.' 

"X-Q. What reply dld you hear Capt. Lewis make? A. I didn't hear any 
reply at ail ; I don't know as he replied to him. 

"The Court : You mean Pilot Lewis ? 

"The Witness : Yes, sir ; Pilot Lewis." 

While Capt. Hammett testified that his vessel, although logier than 
she was the day before, handled ail right for about a half mile after 
she came off, Pilot Lewis described her as steering badly from the 
very first ; that she steered a zigzag course and was difficult to control 
from the time she started until she struck the bank. 

The captain of the tugboat Dalzelline, which had her in tow, testi- 
fied— 

"that she went from one slde to the other of the canal after she came oiï; 
thac she woulu dive from one slde to the other, and that this was true ail 
the way until she struck." 

The mate of the tugboat also testified that the Bay Port sheered 
"practically as soon as she got wfloat." It is évident that a vessel of 
her type, in the condition in which she was, would steer badly; and 
this fact must hâve been known to Capt. Hammett. Looking at the 
situation as it is presented by the évidence, and not in the light of 
subséquent events, we think that he was négligent in allowing his vessel 
to proceed before she was pumped out and her cargo adjusted. The 
tide was rising, and in about two hours would hâve been high, when 
there would hâve been slack water in the canal and its navigation made 
safer for a vessel of the Bay Port's type. 

[5] We are satisfied with the finding of the court that the Scott 
Company was relieved from ail further responsibility when the vessel 
floated, with her captain and crew aboard and a pilot upon her deck, 
who, in the présence of the captain, assumed control of the ship. 

[6] We think the following allégation of négligence in the libel of 
the Canal Company against the White Oak Transportation Company 
is sufficiently broad to cover the attempt to navigate the Bay Port 
Xvhile in the canal, and that it applies to her in the condition in which 
she was after she slid off the bank, and is not confined to her condi- 
tion when she entered the canal : 

"(b) In that the défendant attempted to navigate the canal with a steamer 
which was very difficult to steer and control and apt to become unmanageable 
and fail to answer her helm, which fact was known to the défendant, its 
offieers and agents, or which reasonably should hâve been known to it and 
them." 

The Canal Company does not, in its answer to the libel of the 
owners, allège that there was any négligence on the part of the pilots 
or the tugs which had the steamer in tow at the time of either strand- 
ing; but we think, as we hâve said, that the allégation in its libel is 
sufficiently broad to cover the attempt to navigate the Bay Port in her 
disabled condition. While it is impossible to détermine that she would 
not hâve stranded, even if she had been in the same condition as on the 
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previous day, y et we think the danger of her doing so was largely 
increased by her condition after she floated, and was one of the causes 
that directly contributed to her second stranding, and that, as the 
Canal Company had not consented to her navigation of the canal in 
this condition, it is entitled to recover ail damage which it has suffer- 
ed from her second stranding and sinking. 

In No. 1397, the decree of the District Court is affirmed, and the 
appellee recovers its costs of appeal. 

In No. 1398, the decree of the District Court is reversed, and the 
case is remanded to that court for further proceedings not inconsis- 
tent vvith this opinion, and the appellant recovers its costs of appeal. 

In No. 1399, the decree of the District Court is affirmed, and the 
appellees recover their costs of appeal. 



TWENTY-ONE MINING CO. v. ORIGINAL SIXTEEN TO ONE MINE. 

(Circuit Court of Appoals, Niiitli Circuit. May 17, 1920.) 

No. 3401. 

Mines and minerais "S^Sl (1) — Owner of extralatcral vcin can excavate neces- 
sary siiafts and openings in country rock. 

Tlie riglit to po.ssession and eujoyiuent of a vcin outside tlie bound- 
aries of tne claiin on wliicb it apexed, given by Kev. St. § 2322 (Comp. 
St. § 4()18), iuvolves the right to oxcavate necossary workings in the coun- 
try roclc, where the vein is so crookod or ko narrow that it caunot be eco- 
nomlcally worked within its own confines, so that th(> owner of the .surface 
undor which tlie vein dips cannot vcstrain the excavation of sucli shafts, 
and of stations, ore pockets, and clmtes nuces.sary to tlie working of the 
vein. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; William C. Van 
Fleet and Frank H. Rudkin, Judges. 

Suit in equity by the Twenty-One Mining Company against Original 
Sixteen to One Mine. Decree for défendant, and plaintifï appeals. 
Affirmed. 

See, also, 260 Fed. 724, C. C. A. , and 265 Fed. (C. C. A.) 469. 

Suit in equity by the Twenty-One Mining Company for an injunc- 
tion restraining the Original Sixteen to One Mine from entering into 
or upon any part or portion of plaintiff's claims outside the limits or 
boundaries of a certain vein apexing in defendant's claim, and which 
it is pursuing extralaterally under the surface of plaintiff's claims, and 
from taking out, excavating, or removing any of the quartz or earth 
therein outside said limits or boundaries of said vein underneath the 
surface of plaintiff's claims. 

John B. Clayberg, Frank R. Wehe, and Bert Schlesinger, ail of 
San Francisco, Cal., for appellant. 

Wm. E. Colby, John S. Partridge and Grant H. Smith, ail of San 
Francisco, Cal., and CarroU Searls, of Nevada City, Cal, for appellee. 

^:=jFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Before GILBERT and MORROW, Circuit Judges, and WOL,- 
VERTON, District Judge. 

MORROW, Circuit Judge. The appellant was plaintiff and the ap- 
pellee was défendant in the court below, and they will be so designated 
in this opinion. 

In the amended complaint, plaintiff allèges that it is the owner of 
the Valentine and Belmont quartz Iode mining claims, located in Sierra 
county. Cal. ; that within the surface boundaries of said claims drop- 
ped downward perpendicularly there exists a valuable vein of quartz, 
rock, and earth in place, containing valuable minerais; that the plain- 
tiff heretofore claimed said vein, but the District Court for the North- 
ern District of California had rendered a decree in which it was 
determined that the apex of said vein was located within the surface 
boundary of defendant's mining location and claim, and that said vein 
belonged to the défendant; that by and under such decree the said 
défendant claimed the right to work and mine the said vein at any 
and ail points beneath the surface of said Belmont and Valentine 
quartz Iode mining claims and threatened to and would commence 
the work of extracting and removing the ores f rom said vein ; that 
said défendant, in the working and mining of said vein, would exca- 
vate and remove rock and earth therefrom and create large and ex- 
tensive openings underneath the surface thereof entirely outside the 
limits and boundaries of said vein; that the défendant in its said 
work outside the limits and boundaries of said vein would commit 
great and irréparable injury and damage to plaintiff's claims. Plain- 
tiff applied to the court for an injunction restraining the défendant 
from entering into or upon any part or portion of plaintiff's claims 
outside the limits and boundaries of the extralateral vein. 

Défendant in its answer admitted that under and by virtue of the 
decree mentioned in the complaint the défendant claimed the right to 
work and mine the vein apexing within its own claim, and which in 
its downward course dips under plaintiff's claims, but alleged in the 
mining of said vein beneath the surface of plaintiff's claim it would 
keep strictly within the rights granted to it by the mining statute, 
which permits it to pursue said vein extralaterally, and that in the min- 
ing of said vein it had not heretofore and would not in any respect 
exceed the rights granted to it by said statute and conferred by said 
decree. 

Upon the final hearing a decree was entered dismissing the bill 
of complaint. This is the second appeal to this covtrt in this case. The 
former appeal involved the question whether, in mining the Sixteen 
to One vein extralaterally underneath the surface of plaintiff's claims, 
the défendant was confined to work entirely within the walls of its 
vein, or whether it had the right to eut into the country rock on 
either side of the vein, when necessary for its mining opérations, 
either to keep its workings straight or regular as customary in such 
opérations when the vein undulates or changes in direction, or when 
the vein narrows down to a width less than the convenient and ordi- 
nary width of the usual mining opérations ; plaintiff's contention be- 
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ing that the right of défendant was confined entirely within the walls 
of the vein, and that thèse walls could not be transgressed, no matter 
how narrow the space. 

The court held that under section 2322 of the Revised Statutes 
(Comp. St. § 4618), giving the owner of a mining claim the "exclusive 
right of possession and enjoyment of ail * * * veins * * * 
throughout their entire depth" which apexed in his claim, in follow- 
ing such vein beyond the side line, he is not confined to the vein it- 
self, but may extend his workings beyond its walls, if necessary for 
a proper and economical working of the vein. Twenty-One Mining 
Co. v. Original Sixteen to One Mine, Inc., 255 Fed. 658, 167 C. C. 
A. 34. In the présent appeal the question is whether the workings 
of the défendant along this extralateral vein under the surface of 
plaintiff's claims are in excess of the reasonable necessities of good 
mining methods and resuit in an exploration of plaintiff's ground 
outside of the vein. The application for the injnnction upon the 
final hearing was heard upon affidavits. We think thèse affidavits 
clearly establish the following facts : 

That the vein hère involved varies in width and is undulating and 
waving, with many rolls, curvatures, and variations, and in places 
it is irregular, faulted, and broken ; that the shaft is under the foot 
walI of the vein, in counlry rock of a more uniform composition than 
the vein itself ; that by having the shaft in the footwall and immedi- 
ately under the vein the ore and waste rock can be run by gravity into 
the skips which are ojierated in the shaft; and that this method of 
following the vein is in accordance with the approved and most éco- 
nomie method of handiing ore and waste rock. 

But, in addition to the fact that défendant départs from the vein 
to the limited extent mentioned, plaintifï now complains that the de- 
fendant bas made excavations for stations, ore pockets, and chutes 
Connecting with defendant's shaft. The évidence shows that it is es- 
sential that thèse workings be excavated in the walls of the vein, and 
of necessity there must be allowance for reasonable connections be- 
tween the shaft and the vein ; otherwise, the shaft would be worth- 
less, and the work would bave to be abandoned. It appears further 
from the évidence that the country rock encountered in the excavations 
was entirely barren and worthless, and its removal occasioned the 
plaintifï no actual damage or détriment whatsoever. In the former ap- 
peal we said : 

"The (lefeiKlant lias ruu and is ruiniiiig its main working shaft in a.« nenrl.y 
a straight line as possible, and in .so doJrjî; it doos not follow the midulations, 
cnrvatures, and laults of the vein." 2."m Fed. G58, 059, 167 C. C. A. 34, 3t5. 

Referring to the statute we said: 

"To give this statute any practical effeet, we must accord to tlie word 'en- 
joyment' a practical meaning. The exclusive right of enjoyment of a vein, to 
be of any value, must include the right to mine and extract the minerai con- 
tained In it. To say that one has the exclusive right of possession and enjoy- 
ment of a valuable vein throughout Its entire depth, but that he cannot ex- 
tract the minerai therefrom, because It is too narrow, or in places becomes too 



550 265 FEDERAL REPORTEE 

narrow, to permit of mining opérations withln its walls, is to say that, -when 
Congress used the words 'ail veins,' it meant only 'ail wide and stralght 
velns.' " 

This, of course, was not the meaning of Congress. 
In Lindley on Mines (3d Ed.) § 568, the author says : 

"The right to foUow the vein into adjolnlng laiids frequently cannot be ex- 
erclsed without disturbing some portion of the Inclosing rock. The grant of the 
vein carries with It whatever is reasonably required for its enjoyment, and 
without which the grant would be ineffectuai." 

In section 812 the author says further: 

"The underlying princlples involved may be thus expressed : The proprietor 
of the minerais has a right to wln them. In exercisiug this right ail privilèges 
reasonably neeessary for its full and fair enjoyment are necessarily iniplied ; 
but thèse privilèges must be exereised with due care and In a lawful manner, 
so as not to wantonly or unneeessarily interfère with the rights of the sur- 
face owner." 

The plaintiff contends that the Suprême Court passed upon this 
question in St. Louis Mining Co. v. Montana Co., 194 U. S. 235, 24 
Sup. Ct. 654, 48 L. Ed. 953, and determined that the owner of the 
extralateral vein had not the right claimed by the défendant in this 
case to disturb the subsurface of the adjoining claim into which the 
extralateral vein penetrated on its downward course, in order that it 
might more economically reach and work the vein which it owns. 
In that case Judge Brewer, speaking for the court, compared the sig- 
nificant lines in controversy with those of a right- angled triangle ; 
the vein descending on its dip being the hypothenuse or base line, and 
the boundary between the two claims the side lines, of the triangle. 
The court held that the owner of the extralateral vein had the "right 
to the hypothenuse of the triangle," but not the right to "occupy and 
use the base line." The base in that case was a straight tunnel, which 
did not start on the apex of the vein, and did not foUow the vein in 
its downward course. It commenced 260 feet underground, and pro- 
jected horizontally from the St. Louis claim into the Nine Hour 
claim, for the purpose of reaehing the extralateral vein on its descent 
through the latter. 

That is not this case. Hère the défendant is not driving a tunnel 
through plaintiff's ground along a "base line" to reach its vein at some 
calculated depth and along its course to explore the ground for other 
veins, but it is foUowing its vein from the apex on the surface down- 
ward on its course, a right given by the statutê, and which the évi- 
dence shows it is exercising in good faith and in a reasonable and 
workmanlike manner. We think the court was right in dismissing the 
hill of complaint. 

The decree of the court below is affirmed. 
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PILLINGER V. BEATÏ et al. 

(Circuit Court of Appeals, Fourth Circuit. January 12, 1920.) 
No. 1739. 

L lîeceivers <S=»56 — Intervener without right to challenge jurisdiction. 

Where a receiver was appointed for a railroad company on a bill alleg- 
Ing its inability to meet its obligations, which was admitted by the an- 
swer, an intervener, who came in four years afterward, held to hâve no 
standing to challenge the jurisdiction of the court to appoint the receiver 
or to authorize hlm to issue certificates of indebtedness. 

2. Keceivcrs ®=»120 — Bondholders estopped by acquiescence of mortgage trus- 

tée to deny validity of receiver's certificates. 

Where a lumber company, which held notes of an aflSliated railroad 
Company secured by trust deed, pledged such notes with a trustée to 
seeure an issue of its own notes, and at the request of such trustée 
the mortgage trustée intervened In a receiver's suit against the railroad 
company and foreclosed its trust deed, such mortgage trustée held to rep- 
resent the note holders of the lumber company, who were bound by its 
knowledge and acquiescence in the issuance of receiver's certificates in 
the suit, and not entitled to subsequently intervene and attack the 
validity of such certificates. 

3. Eeceivers «§==120 — Transférée of bonds estopped to question validity of re- 

ceiver's certificates. 

Where holders of notes secured by trust deed on the property of a rail- 
road company, which was in process of foreclosure by intervention in a 
creditors' suit, had knowledge of, and In some cases expressly assented to, 
the issuance of receiver's certificates in the suit, believed to be for their 
own beneflt, a subséquent nominal transférée of the notes held estopped to 
question the validity of the certificates. 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Greensboro ; James E. Boyd, Judge. 

Henry Pillinger appeals from an order dlsmissing his pétition of 
intervention in suit by W. W. Beaty and others against the Watauga & 
Yadkin River Railroad Company. Affirmed. 

George W. Swain, of Chicago, 111. (John E. MacLeish, of Chicago, 
111., and Aubrey L. Brooks and Oscar L. Sapp, both of Greensboro, 
N. C, on the brief), for appellant. 

W. B. Councill, of Hickory, N. C, and Hiram R. Wood, of Roches- 
ter, N. Y. (Wm. P. Bynum, of Greensboro, N. C, on the brief), for 
appellees. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

KNAPP, Circuit Judge. The case in outline is this: Prior to 1914 
the Grandin Lumber Company, a North Carolina corporation, had 
acquired a very large acreage of timber lands in the virestem part of 
that State. Thèse lands had been surveyed, and a mill town, called 
Grandin, located at a point some 20 miles west of North Wilkesboro, 
which is on the Southern Railway. To carry on the opérations of 
the lumber company it became necessary to build a railroad from 
North Wilkesboro to Grandin, and beyond the latter town into the 

£=3For otber cases see came toptc t KEY-NUMBBB In aU Key-Numbered Digëets & Indexe* 
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timber tract, in order to transport legs to the mill and the products 
o£ the mill to available markets. The lumber company obtained the 
charter of the Watauga & Yadkin River Railroad Company, which 
had theretofore been granted by the state of North Carolina, and 
loaned to it some $600,000 for the construction of a railroad between 
the points named, The further sum of $75,000 was loaned personal- 
ly by W. J. Grandin, who was the président and apparently the prin- 
cipal stockholder of both the lumber company and the railroad Com- 
pany. Thèse loans were represented by notes executed to the lumber 
company and Grandin, respectively. The lumber company had pre- 
viously issued its bonds in the sum of $1,600,000, secured by deed of 
trust upon ail its property, and the $600,000 loaned the railroad com- 
pany was part of the proceeds of this bond issue. The construction of 
the railroad and mill plant was well advanced in the spring of 1914, 
when the business and financial dépression existing at that time made 
it impossible for the railroad company to float a bond issue for the 
purpose of repaying the loans just mentioned. In short, an enterprise 
of magnitude was arrested before producing activities could be begun 
by inability to procure the additional money needed to complète the 
equipment. 

In the effort to meet this situation, the railroad company made a 
deed of trust, dated March 10, 1914, covering ail its property, to Ken- 
neth D. Steere, of Chicago, as trustée, to secure the notes it had given 
in thè aggregate sum of $675,000, as above stated. This deed of trust 
containèd the usual provisions found in such instruments, including 
power of sale by the trustée, in case of default, and other remédies. 
At about the same time the lumber company issued to Clark L. Poole 
& Co., of Chicago, 35 so-called collatéral trust gold notes for $5,- 
000 each, secured by the pledge as collatéral of the notes of the rail- 
road company, which were secured by the deed of trust to Steere, 
together with other collatéral, and this pledge was to the First Trust 
& Savings Bank of Chicago as trustée. Although the deposit agree- 
ment did not in terms assign the deed of trust made by the railroad 
company, but only the obligations secured thereby, the collatéral fol- 
lowed the transfer, and undoubtedly gave the First Trust & Savings 
Bank the Same interest in the deed of trust as the lumber company 
itself had, which interest was, of course, enforceable through the 
trustée named. 

Thèse collatéral trust gold notes became due November 25, 1914, 
and the interest on the $1,600,000 of lumber company bonds and an 
installment of the principal became due on December 1, 1914. When 
thèse maturities were approaching, the mill and railroad were yet 
incomplète, and neithër company was able to meet its obligations. To 
consei:ye their assets, and in the belief that the value of the properties 
was much in excess of ail claims of creditors, both secured and un- 
secured, resort was had to the f amiliar action in equity for the appoint- 
ment of a receiver. The bill fîled for that purpose named both com- 
patiies as défendants, their answer admitted the allégations and joined 
in the prayer of the bill, and accordingly on November 12, 1914, 
W. J. Grandin was appointed receiver of both companies. 
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From time to time receiver's certificates were authorized and sold 
as foUows: Trme 28, 1913, $15,000; April 29, 1916, $12,000; August 
10, 1916, $49,000; Febrnary 21, 1918, $46,000; or a total of $122,000. 
Thèse certificates were given priority over the decd of trust of the 
railroad company. It seems that in April, 1915, therc was an applica- 
tion by the receiver for authority to issue certificates, but this was op- 
posed by one Alice Lincoln Barker, who was pennitted to intervene 
in the suit, and who alleged that she was the owner of one of the 
$5,000 collatéral gold trust notes of the lumber company. This ap- 
plication was denied, though whether because of this creditor's ob- 
jection does not appear. 

In May, 1915, before any certificates were issued, Kenneth D. Steere, 
trustée under the railroad's deed of trust, filed his pétition for leave to 
foreclose the same, and to sue the railroad company and its receiver, 
alleging that he had been requested to do so by the First Trust & Sav- 
ings Bank of Chicago as the holder of ail the notes secured by the 
deed of trust. The pétition was granted and the foreclosure suit be- 
gun accordingly. The answer of the défendants admitted the default, 
and conséquent right to foreclose, but set up that it was an inoppor- 
tune time to sell the property, and in efifect asked that a sale be defer- 
red. The decree of foreclosure was in fact filed on September 30, 
1918, and tliere was a suppleniental decree on the 26th of the follow- 
ing month. The sale took place on December 17, 1918, and the high- 
est bid received was $160,000. In January, 1919, and just before the 
report of the sale was to be presented for confirmation, Henry PilHng- 
er, appellant hère, came in with a motion for leave to file an interven- 
ing jjetition and objections to the confirmation of the sale, and such 
leave was granted. He allèges in the pétition thereupon filed that he 
is the holder and owner "by delivery thereof to him" of $165,000 of 
the collatéral trust gold notes in question. The pétition is a lengthy 
document, which recites in détail the facts above summarized and 
seeks, not only to prevent the confirmation of the sale of the railroad 
property, but to bave the receivership and ail proceedings thereunder 
declared void, on the ground that the court below never acquired jur- 
isdiction of the railroad company, because the original bill of coni- 
plaint, on which the receiver was appointed, set up no cause of ac- 
tion against that company. In a word, the appellant now attempts to 
sweep away ail that bas been done in this matter, in so far as the rail- 
road company is affected, and especially to hâve the entire issue of 
receiver's certificates declared subordinate and not superior to the lien 
of the notes and trust deed pledged as security for the $175,000 of col- 
latéral gold trust notes. On motion, the court below dismissed the 
pétition, on grounds recited in a séries of findings incorporated in the 
order. The court did, howcver, continue for ten days the ihotion to 
confirm the sale, "in order to give an opportunity for an advanced bid." 
No higher bid having been made during the time allowed, the sale was 
confirmed on the 6th of February, 1919, when the purchase priée was 
paid and the money distributed in accordance with the terms of the 
order of confirmation. Some three months later Pillinger brought this 
appeal from the order dismissing his pétition. 
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[1] Without passing upon questions which do net go to the merits 
of the controversy, and conceding for argument's sake that the order 
is appealable, we will briefly state our reasons for concluding that the 
pétition was properly dismissed. In the flrst place, we are of opinion 
that PilUnger, an eleventh-hour intervener, has no standing to ques- 
tion the jurisdiction of the court over the railroad company in the 
original suit, which resulted in the appointment of a receiver of that 
Company. The applicable rule of law in such case seems to be well 
settled. In Mellen v. Moline Iron Works, 131 U. S. 352, 367, 9 Sup. 
Ct. 781, 786 (33 L. Ed. 178), the Suprême Court says: 

"An adjudication that a particular case is of («quitable cognizance cannot be 
disturbed in an original suit. Sucli adjudication is not void, even if erro- 
neous." 

In Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371, 380, 14 Sup. 
Ct. 127, 128 (37 L. Ed. 1113), the following is said: 

"Défenses existing in eqnity sult.s may be waived, just as they may in law 
actions, and, wlien waived, the cases stand as though the objection never 
existed. Given a suit in whicli tiiere is jurisdiction of tlie parties, in a matter 
wiihin the gênerai scope of the jurisdiction et courts of equity, and a deeree 
rendered will be binding. altliousli it may be apparent that défenses existed 
which, if presented, would liave resulted in a deeree of dismissal." 

Again in Central Trust Co. v. McGeorge, 151 U. S. 129, 135, 14 Sup. 
Ct. 286, 288 (38 L. Ed. 98), the court says : 

"It is scareely necessary to say that, as the défendant company liad sub- 
mltted itself to the jurisdiction of the court, such voluntary action could not 
be overruled at the instance of stockliolders and creditors, not parties to 
the suit as brought, but who were permitted to become sucli by an interven- 
ing pétition." 

In Cincinnati Equipment Co. v. Degnan, 184 Fed. 834, 107 C. C. 
A. 158, a case very much in point, it is said: 

"It is to be remembered, howcver, that the défendant in tlie original suit 
admitted the averments of the blll and consented to tlie appointment of the 
receiver. Since the intervener has failed to aver or to pi'ove collusion between 
the parties to the original suit, or anything tending to show a design to im- 
pose upon the court we must conclude that the aet of the défendant in tlie 
original suit was a rightful submission to the jurisdiction of tlie court. 
The intervener therefore cannot be heard to reopen the case on aiiy such 
ground. The principle to which allusion is made is a gênerai one. and was 
sustained * * * by the présent Mr. Justice lAirton in Horn v. Père Mar- 
, quette R. Co., 151 Fed. ()2(), (iSl." 

In the light of thèse authorities, and others of similar import, it 
seems clear that PlUinger is in no position at this late day to assail 
the jurisdiction of the court, or to dispute the validity and priority of 
the reoeiver's certificates which the court authorized, on the ground 
that the appointment of the receiver was void for want of jurisdiction 
over the railroad company. 

[2] In the second place we are of opinion that the holders of the 
collatéral trust gold notes were represented by Steere, the trustée of 
the railroad's deed of trust which was pledged to secure those notes, 
and that they are bound by his knowledge of and consent to the issu- 
ing of the receiver's certificates. He applied for leave to foreclose at 
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the request of the First Trust & Savings Bank of Chicago, as his pé- 
tition allèges, and the answer to his foreclosure suit disclosed to him in 
détail the circumstances under which and the purposes for which a 
receiver of the railroad company had been appointed in the action in 
which he intervened. It is beyond doubt, as the court below finds, that 
he was perfectly aware of the several applications for the issuance of 
receiver's certificates and of the several orders by which those certifi- 
cates were authorized. If he did not formally consent in each instance, 
it is quite certain that he did not object or take any steps to prevent 
the création of a lien on the railroad property superior to the lien of 
the deed of trust. Moreover, the pétition of appellant does not allège 
that Steere did not know of thèse applications and orders, but merely 
that he had no authority to give consent, tacit or otherwise; nor does 
it allège that Steere failed in any respect to perform his duty as trus- 
tée of the pledged security, or to take such action as he deemed most 
bénéficiai to the holders of the collatéral trust gold notes. In other 
words, there is no allégation of any want of good faith or proper con- 
duct on the part of Steere, and therefore no showing of facts which 
would justify the court in allowing the note holders themselves to in- 
tervene. Laying aside the convincing findings of the court, and read- 
ing appellant's pétition in the light of the record of the proceedings 
in question, it must be held that he fails to make a case which entitles 
him to the relief demanded. 

[3] The further ground for dismissing Pillinger's pétition is found 
in the facts of record, which indicate unmistakingly that for the most 
part, if not altogether, the actual owners of thèse gold notes, which 
Pillinger says he owns "by delivery thereof to him," had knowledge 
ail along, or were chargeable with knowledge, of the proceedings un- 
der review, and therefore are estopped from questioning the jurisdic- 
tion of the court to appoint a receiver of the railroad company or the 
validity of the certificates which were authorized by successive orders 
of the court and made a first lien on the railroad property. Some of 
the facts referred to are thèse: 

One of the note holders, Alice Lincoln Barker, was of course aware 
from first to last of what was done, because she came in as an inter- 
vener before any of the certificates were authorized. The attorneys 
representing her in that intervention were also attorneys of record 
for Steere in the foreclosure suit, which he was allowed to bring. 
His other attorney in that suit was Samuel Adams, of Chicago, whose 
law partner, Hawley, was one of the commissioners appointed by the 
court to sell the railroad in the foreclosure proceeding; and as to 
what occurred when the last issue of certificates was authorized, in 
February, 1918, the court below finds as follows; 

"That iTpon the argument of this motion It was stated in open court by Mr. 
Swaln, one of the counsel for said Henry Pillinger, that the said Henry Pillin- 
ger was merely a nominal holder of the $165,000 of collatéral trust gold notes 
mentioned in his pétition hereln ; that when the $165,000 of said notes were 
flrst issued they were purchased by the firm of Clark !>. Poole & Co., of 
Chicago, 111., and that upon the sale of the same said notes were Indorsed by 
the said flrm of Clark L. Poole & Co. ; that because of the default In the 
payment thereof, and their indorsement thereon, said firm of Clark L. Poole 
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& Co., Iiad been obliged to take ijp said notes or procure tliem to be talcen np ; 
and that ail of said notes were really owned by sald Clark L. Poolc or by lils 
wife. 

"That on February 21, 1918, when the last .$40,000 of recelver's i;c'rtifH'iit(>>i 
of indebtedness of the Watauga & îadkln River Railroad Company wtrc 
directed to be issued, tlie question before the court was whether said raihonil 
should then be sold upon tlie application of certain judgment creditors, ov 
whether the sale of the same should be further postponed, which postponeinent 
involved the issuance of further receiver's certificates topay the then exist- 
Ing indebtedness of the receiver and to furnish funds to keep and malntain 
the property; that at that time, in the présence of this court, further delay 
in the sale of said railroad was requested by counsel from Chicago, acconipany- 
ing said Clark L. Poole and assuming in his présence to speak for him ; that 
at that time the court stated that no further receiver's certificates would be 
authorized by the court, except upon the consent of ail parties, whereupon ail 
of the counsel then in court in the présence of said Clark L. Poole, assented 
to the issuance of said additional receiver's certificates.'' 

True, the reply brief of Pillinger asserts that this is an inaccurate 
and incomplète version of what counsel stated at the time, and that 
as a matter of fact — 

"the bénéficiai Interest in thèse securitles is in a number of persons and cor- 
porations, scattered from Pennsylvania to Missouri, although it is true that it 
was at the instance of Mr. Clark L. Poole that they were coUected and placed 
In the hands of appellant, for the purpose of realizlng upon the same, if pos- 
sible, and of saving some part of the investnient thereby represented." 

But it is nowhere denied that Poole was personally in court with his 
counsel when the order was made, or that his counsel in his présence 
requested a postponement of the sale and consented to the issuance of 
the certificates made necessary by that postponement. Nor is it de- 
nied that the securities were collected by Poole and placed in the hands 
of Pillinger, with a "déclaration of trust," after the sale of the rail- 
road property in the following December. In view of thèse facts it 
is difficult to believe that the bénéficiai owners of thèse gold notes, 
or their représentatives, were not fully informed from time to time 
of thè nature and efïect of the prior proceedings. Indeed, it seems 
fairly inferable that ail the parties in interest were anxious to keep 
the railroad a going concern, and to that end were willing to hâve 
receiver's certificates issued as needed, in the hope and belief that the 
railroad would ultimately sell for enough to retire the certificates -ind 
pay the obligations secured by a pledge of the deed of trust, np- 
parently this was the only chance the owners of the gold notes had 
of realizing on their security, for the railroad in question, unfinished 
and abandoned, with the lumber company hopelessly insolvent and out 
of business, would hâve had little, if any, salable value; and it was 
not until after the sale at a disappointing price, which was not increas- 
ed during the time allowed to obtain a higher bid, that this attempt was 
made to invalidate ail the certificates, on the ground that the court 
was without jurisdiction to appoint a receiver. 

We are clearly of opinion that the attempt should fail, for the 
reason, if no other, that Pillinger, who now claims to be the holder 
of most of the notes under some belated déclaration oi trust, is in no 
better position to assail the proceedings under review than are the bon- 
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eficial owners themselves, and that they are estopped by their own as- 
sent and consent, or by the assent and consent of their représentatives ; 
that is to say, by the knowledge they actually had or with which they 
are chargeable. 

The order dismissing appellant's pétition will be affirmed. 



MANCHESTER ST. RY. v. BAKKETT. 

(Circuit Court of Appeals, First Circuit. May 18, 1920.) 
No. 1445. 

1. Release <^=34(1) — Validity may be contested in suit at law. 

In View oï Judicial Code, § 274b, as amonded Mardi ,S, 1915 (Comp. 
St. § 1251b), providliig for equital)le défenses at law, a release invalid for 
fraud and incapacity is uot a bar to an action for damages until set aside 
iu eciuity. 

2. Appeal and error '§=1033(5) — Instructions as to proving invalidity of re- 

lease lield favorable to défendant. 

Instructions that tho burden was on plaintiff to establisli by clear and 
convincing évidence tliat tbe signer of a release was not conscious ot 
wbat lie was doing arc, if auytliing, too favorable to défendant, and he 
cannot complain thcreof. 

3. Master and servant '§='278 (19) — Evidence of violation of rule lield to vi^ar- 

rant a finding of négligence. 

Evidence of violation of a streot rallway rulo requiring cars to slow 
down and sound gong wlien passing anotlier car whicli was running slow- 
ly is sufficieut to warrant a finding of négligence iu an action for tlie 
deatli of an employé, wUo liad .just stepped from behind a car wliicU 
slowed dovv'n to permit liim to aliglit. 

4. Master and servant <S=289(4) — Contributory négligence held for jury. 

An employé can rely on a rule re<iuiring a passing car to slow down, 
so that the question of liis contributory négligence in stepping from be- 
hind one car in front of another is for the jury, especially under a state 
Employers' Liability Act, placing the burden of proving contributory nég- 
ligence on the employé. 

5. Master and servant ©=375(2) — Injury to Street car motorman going to 

dinner "arises out of and in the course of his employment," within Com- 
pensation Act. 

Where a street car employé, who was injured by a car just as he was 
alighting from the one on which he was riding home to dinner, between 
his morning and afternoon hours of duty, his injuries arose out of and in 
the course of his employment, within Employers' Liability Act N. H. §§ 
1, 2. 

[Ed. Note. — For other définitions, see "Words and Phrases, First and 
Second Séries, Course of Employment.] 

6. Master and servant 'S=348 — State Compensation Act should be liberally 

construed. 

The New Hampshire Employers' Liability Act, like compensation acts 
gonerally, is a remédiai act, and is to be liberally construed ; its underly- 
Ing policy being that some fair part of the économie loss caused by indus- 
trial accidents shall be borne by the industry. 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire; Edgar Aldrich, Judge. 

Action by EUen Barrett, administratrix, against the Manchester 
Street Railway. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

€=3For other cases see same toplc ft KET-NCMBEiR in ail Key-Numbered Dlgests & Indexes 
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De Witt C. Howe, of Manchester, N. H. (George H. Warren and 
Warren, Howe & Wilson, ail of Manchester, N. H., on the brief), for 
plaintiff in error. 

Alexander Murchie, of Concord, N. H. (Murchie & Murchie, of 
Concord, N. H., on the brief), for défendant in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. This was an action brought by the 
administratrix of William J. Allen against the Manchester Street 
Railway to recover damages for personal injuries and the résultant 
death of the plaintiiï's décèdent. 

Allen was a motorman in the defendant's employ, and was injured 
on Sunday, December 21, 1913, at about noon. 

The action was brought under the New Hampshire Employers' 
Liability Act. Laws N. H. 1911, c. 163, §§ 1, 2. This act permits re- 
covery for injuries suffered by employés engaged in the opération of 
electric cars, when such injuries arise ''out of and in the course of 
the employment" and are caused "by the négligence of the employer 
or any of his or its offîcers, agents, or employés." 

The défendant pleaded the gênerai issue and a release executed by 
Allen on Ma:rch 14, 1914, about three months after his accident. To 
this plea the plaintiff filed a replication, setting up : (1) That the 
release was not Allen's deed; (2) that it was obtained by fraud. 
The défendant joined issue on this replication. The trial resulted in 
a verdict for the plaintiff for $2,600, and the défendant brought this 
writ of error. 

The salient facts which the jury were warranted in finding are, 
briefly stated, as f ollows : 

At the time of the accident, Allen's forenoon run ended at 11 :15, 
and his af ternoon run began at 2 :30. Within the intervening period 
he was accustomed to go home to his noon meal, riding, as of right, 
and in accordahce with the established custom among the defendant's 
employés, upon the defendant's cars. His house was on the north 
side of Lake avenue, about midvvay between tvvo regular stops. It 
was customary for the motorman to slow down the car in order to 
allow Allen, and at times members of his family, to drop off opposite 
his horpe. There was no rule of the company f orbidding such slowing 
down of cars to permit employés to swing off. 

A rule of the défendant company provides as f ollows: 

"Cars Stopped or Running Slowly — When passing cars that are notmoving, 
motormaH Will briug his car to a stop, and will not start until he receives two 
bells from the conductor. When passing a car that is moving slowly, motor- 
man must also run slowly, ringing his gong and going very oarefuUy." 

The négligence relied upon is the failure of the motorman on the 
car that struck Allen to comply with the latter part of this rule, printed 
in italiçs. 

On this Sunday, the car on which Allen was riding slacked to 3 
or 4 miles an hour ; opposite his hoiise Allen swung off thfe car, and 
in order to reach his house had to cross the other or west-bound track. 
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Just as he passed behind the car from which he had alighted, which 
was moving slowly away from him, a car coming in the opposite direc- 
tion, which ordinarily was met further out on the trip, shot by without 
slacking or sounding any gong. 

While the évidence shows that Allen saw or heard this car and drew 
back, he failed to get himself out of range; the car struck him, hurled 
him some 20 feet, and ran 130 feet or more before it finally stopped. 
The car was of steel and equipped with unusual power for winter 
work. 

There was évidence that the car which struck him was running at 
the rate of 25 miles or more an hour, and was speeding up in order 
to take a rise further along. Allen was rendered unconscious by 
the blow ; his skull was broken. For the next 2 or 3 months he 
at times had hallucinations ; he spit blood ; he expressed a désire to 
kill members of his family and himself; he walked in the snow in 
his bare feet ; he did many other things indicating that the blow and 
fracture of his skull had destroyed or seriously impaired his mental 
grasp. 

In March, however, he had made a partial recovery, and desired to 
résume work for the défendant. The défendant company's claim 
agent thereupon induced him to exécute a release, paying him in cash 
an amount equal to what his wages would hâve been, and assuming 
also the doctor's and hospital bills. The release was not under seal. 
The évidence warranted the jury in finding that the claim agent knew 
Allen was not mentally fit to understand the nature and significance of 
his act in signing this release. The défendant does not argue that 
the évidence did not warrant the jury in finding the release invalid. 

Defendant's counsel argue their assignments of error under three 
heads. We follow this classification. 

I. Défendant contends that the release was a bar to the action unless 
and until set aside in equity. 

[1] As pointed out above, the défendant joined issue on the plain- 
tifï's replication, which sets up that the release was not Allen's deed 
and that it was obtained by fraud. It did not demur to this replication. 
It made no contention that the validity of the release should not be 
tried as a part of this suit at law, until the évidence of the plaintiff was 
in. But, if we assume that the point was not thus waived, and is now 
open to the défendant, it is without merit. See Union Pacific Rail- 
way V. Whitney, 198 Fed. 784, 117 C. C. A. 392; Union Pacific Rail- 
way V. Harris, 158 U. S. 326, 15 Sup. Ct. 843, 39 T. Ed. 1003 ; Genest 
V. Odell Mfg. Co., 75 N. H. 365, 74 Atl. 593; Piper v. Railroad, 75 
N. H. 228, 72 Atl. 1024. Compare the amendment of March 3, 1915 
(38 Stat. 956), to section 274b of the Judicial Code, 38 Stat. 956 (U. 
S. Comp. Stat. 1916, § 1251b), providing for équitable défenses in 
actions at law ; also U. S. v. Richardson, 223 Fed. 1010, 1013, 139 
C. C. A. 386. 

[2] The question of the validity of the release was submitted to the 
jury under instructions to the effect that the burden was upon the 
plaintiff to establish by clear and convincing proofs that Allen was not 
conscious of what he was doing in its compi"ehensive and substantial 
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sensé; that this required something more than a mère prépondérance 
of évidence; that the jury must be convinced that Allen "was not in 
a condition to appreciate the thing that is set up against him." 

The défendant has no cause to complain of thèse instructions as 
to the character and degree of proof required; it is far from clear 
that they were not too favorable to the défendant. 

II. Defendant's second contention is that a verdict should hâve been 
directed in its favor. 

[3] In support of this main contention it is argued that the de- 
fendant vi'as not négligent. But clearly there was évidence warranting 
the jury in finding négligence. The rule requiring a motorman, when 
passing a car moving slowly, also to run slowly, ringing the gong 
and going very carefully, was intended to guard against just such 
accidents as caused Allen's in jury. 

[4] But the défendant also contends that, even if the défendant was 
négligent, Allen was guilty of contributory négligence. This was for 
the jury. Allen knew of the rule, and had a right to rely upon its 
being complied with. Under the New Hampshire Employers' L,ia- 
bility Act, supra, the défendant has the burden of proof on this issue. 
Even if the évidence were evenly balanced, the plaintiff might recover. 
Murphy V. Railroad, 77 N. H. 573, 94 Ad. 967; Nawn v. Railroad, 77 
N. H. 299, 305, 91 Atl. 181. As pointed out in this latter case, the 
burden being now upon the défendant, "the cases would seem to be 
few in which the judgment" of the jury "must not be invoked." 

The defendant's contention, of course, is that Allen should hâve 
seen the car and kept back out of its Une of approach. Eut the space 
between the car from which he had alighted and the car which struck 
him was only 8 or 10 inches. The approaching car might hâve been 
found to be running at the rate of 25 miles an hour or more. There 
was snow on the ground. The only négligence imputable to Allen was 
his failure to look for a second, or perhaps a fraction of a second, 
within which time he was stepping from behind the rear of the ctir 
from which he had alighted within the range of the swiftly oncoming 
car. It was for the jury to say whether, in the light of his knowledge 
of the rule requiring such oncoming car to move slowly and to sound 
the gong, of his knowledge that the car was usually met further out, 
and of the fact that he was accustomed to alight from this car and 
safely cross to his house, his failure within this brief instant of time 
to see and avoid this approaching car was or was not contributory 
négligence. 

[5, 6] Défendant also contends that the case does not come within 
the New Hampshire Employers' Liability Act on the ground that the 
accident did not arise "out of or in the course of the employment." 

This assignment is without merit. It calls for no elaborate discus- 
sion. Allen rode home on the defendant's car and alighted therefrom 
as an incident of his employment. He was not out as a pleasure 
seeker or as a church-goer. He was a motorman going to his dinner. 
Under such circumstances, the overwhelming weight of authority is 
that the injury was sufïered as a natural incident of his work. The 
New Hampshire Employers' Liability Act, like compensation acts. 
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generally, is a remédiai act, and is to be liberally construed. See 
Lizotte V. Nashua Mfg. Co., 78 N. H. 354, 357, 100 Atl. 757; Morin 
V. Nashua Mfg. Co., 78 N. H. 567, 569, 103 Atl. 312; Boody v. K. & 
C. Mfg. Co., 77 N. H. 208, 90 AU. 859, I.. R. A. 1916A, 10, Ann. Cas. 
1914D, 1280. 

The underlying policy of the modem Compensation and Employers' 
Liability Acts is that some fair part of the économie loss caused by 
industrial accidents shall be borne by the industry. Allen's accident 
was plainly an industrial accident; at any rate there was évidence 
warranting the jury in so fînding. It is enough to cite a few of the 
numerous cases dealing with this point : Donovan's Case, 217 Mass. 
76, 104 N. E. 431, Ann. Cas. 1915C, 778; Sundine's Case, 218 Mass. 
1, 105 N. E. 433, L. R. A. 1916A, 318; Hallett's Case, 232 Mass. 49, 
121 N. E. 503. In thèse opinions many of the large number of other 
cases are cited and discussed. See, also, article in 25 Harvard Law 
Review, p. 401, by Francis H. Bohlen, in which there is an elaborate 
and learned discussion of the phrase found in most of the Compensa- 
tion Acts, "arising out of or in the course of employment," citing 
and reviewing the leading cases. 

III. Finally, defendant's counsel contend that the jury was errone- 
ously instructed. 

We find no merit in this contention. Indeed, the defendant's re- 
quests for instructions, except so far as included in the contentions 
discussed above, were in substance — very nearly in words — given. 
The charge was careful and accurate, and fully protected ail the de- 
fendant's rights. 

The judgment of the District Court is afïirmed, with costs to the 
défendant in error. 



GOODMAN MFG. CO. v. PITTSBLRGH-BrFFALO CO. 

(Circuit Court of Appenls, Third Circuit. May 17, 1920.) 
\os. 2528, 2524. 

1. Corporations 'S=>.'>66(,S) — Mort gagée not entitled to préférence in insol- 

vency because of failure to maintain sinking fund. 

T'iidor a mortsïnKe of coal mine property, permltting corporate mort- 
gagee to mine and .sell coal free from lien, l)ut requiring it to set aside 10 
cents por ton on coal mined as a siuking fund against depletion and to 
apply tlie same in taking up bonds every six montlis, where mortgagor fail- 
ed to maintain the sinking fund and became insolvent, the mortgagee held 
a creditor for the amount in arrears, but without lien therefor, and not 
entitled to préférence. 

2. Receivers <©=>152 — Creditor waived right to préférence by failure to de- 

niand payments when due. 

Where receivers for a coal company continued to operate its property, 
which was subject to a mortgage requiring It to set aside an amount 
equal to 10 cents per ton for coal mined as a sinking fund to be applied 
each six nionths on the mortgage debt, they became liable for such pay- 
ments as an administrative expense ; but failure of the mortgagee to 
demand payments when due or to exercise the right to take possession, 
given by the mortgage, hel(L a waiver of any right to préférence from 
the fund remaining in receivers' hands at the close of their administration. 

®=5For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgeets & iDdexea 
265 F.— 36 
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3. Corporations ©=565(2) — Secured creditor may prove for full amount. 

On iiisolvency of a corporation, a mortgage créditer may prove hls 
claim as a gênerai creditor for the full amount then due, notwithstand- 
ing its subséquent réduction by foreclosure of the mortgage. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Goodman Manufacturing Company against the 
Pittsburgh-Buffalo Company. The Union Trust Company of Pitts- 
burgh, as trustée and individually, appeals from decree. Modified and 
affirmed. 

See, also, 222 Fed. 144. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa. (Samuel McClay, 
W. Iv. G. Gibson, and W. A. Seifert, ail of Pittsburgh, Pa., of counsel), 
for appellant. 

Wright, Chalfant & McCandless, of Pittsburgh, Pa., for receivers of 
Pittsburgh-Buffaro Co. 

John S. Wendt, of Pittsburgh, Pa., for receivers of Fédéral Nat. 
Bank of Pittsburgh. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLLEY, Circuit Judge. Pittsburgh-Bufifalo Company, a cor- 
poration of Pennsylvania, was extensively engaged in mining and sell- 
ing coal from a number of properties ; some owned by itself, some 
owned by other concerns. Being heavily indebted, receivers for the 
coal Company were appointed in 1913 by the District Court with au- 
thority to continue its business. 

The properties owned by the coal company were encumbered by 
two mortgages held by the Union Trust Company of Pittsburgh, one 
in a fiduciary capacity and the other in its individual capacity. On the 
first, which was made to secure an issue of bonds, there was owing at 
the time of the appointment of receivers the sum of $1,766,000; and 
on the second there was due and owing the sum of $1,796,458.33. The 
coal company was not in default under the fiist mortgage in the pay- 
ment of interest or principal, but it was in default on its covenant to 
maintain a sinking fund to provide against coal depletion and to pay 
therefrom for the rédemption of the bonds issued under the mortgage 
a sum cqual to ten cents per ton for each ton of coal mined and ship- 
ped from the mortgaged premises. On the second mortgage, the coal 
company was in default in the payment of interest. 

The trust company mortgagee did not oppose the appointment of 
receivers, but rather acquiesced in their appointment and opération 
of the properties until the fall of 1914, when it instituted proceedings 
of foreclosure on the second mortgage. In July, 1915, it purchased 
the mortgaged premises at foreclosure sale subject to the lien of the 
first mortgage. Shortly afterward the receivers filed their account 
showing a balance of about $30,000 for distribution among creditors. 
Whereupon the trust company in its capacity of fidticiary mortgagee 

^iZ^Wot other cases see same topic & KEY-NUMBBR in ail Key-Numbereû Digesta & Indexes 
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under the first mortgage and as individual mortgagee under the sec- 
ond, filed claims against the fund. Under the first mortgage it claimed 
the snm of $279,465.15, made up of two items, one for $126,181.31, 
money due at the time of the appointment of receivers under the 
sinking fund provision of the mortgage requiring payment of 10 
cents per ton on coal previously mined from the mortgaged premises, 
and the other for $153,283.84, money due under the same sinking fund 
provision for coal mined from the mortgaged premises by the receiv- 
ers during their administration of the estate. Asserting a préférence 
or priority in both claims, the mortgagee demanded under the allow- 
ance of either one or the other the whole fund remaining in the hands 
of the receivers for distribution. The master by his report subsequent- 
ly approved by the District Court denied altogether the mortgagee's 
claim of préférence, allowed as a gênerai claim the sum claimed un- 
der the sinking fund for coal depletion during the receivership, and 
wholly disallowed the claim under the sinking fund provision for coal 
depletion prior to receivership. From the decree approving the report 
of the master over exceptions by the mortgagee this appeal was taken. 

[1] The provisions of the first mortgage under which the mort- 
gagee's claims v^fere made and on which the court's rulings were based 
did several things. They preserved to the mortgagor under the law of 
Pennsylvania (and thereafter to its receivers under the court's order) 
the right to mine coal from the mortgaged premises and to sell it free 
from the lien of the mortgage. Hoskin v. Woodward, 45 Pa. 44; 
Angier v. Agnew, 98 Pa. 590, 42 Am. Rep. 624 ; Knoll v. N. Y. C. 
& St. L. R. Co., 121 Pa. 467, 15 Atl. 571, 1 L. R. A. 366. They im- 
posed upon the mortgagor the duty to create and maintain a sinking 
fund and to pay therefrom semi-annually in retirement of the mort- 
gage bonds an amount equal to 10 cents per ton for each ton of coal 
mined and shipped. They also conferred upon the mortgagee, upon 
default by the mortgagor of any of its covenants, the right to enter 
upon and take possession of the mortgaged premises and hold and 
manage the same as fully, to ail intents and purposes, as the mortgagor 
could do. Under thèse provisions the mortgagor mined and sold coal 
from the mortgaged premises. In the course of time, it defaulted in 
its sinking fund covenant and mined and sold coal for which it did 
not pay. When receivers were appointed they began mining coal un- 
der authority of the court and continued to mine and sell it without ob- 
jection from the mortgagee, either by informai complaint, so far as 
the record shows, or by formai action of entering into possession, as 
it might hâve donc. It was not until after the mortgaged premises had 
been taken from the receivers by foreclosure sale under the second 
mortgage and the mining and sale of coal by the receivers had there- 
by been stopped that the mortgagee presented its claims for mine de- 
pletion under the sinking fund clause of the mortgage as preferred 
claims. 

We are of opinion that the mortgagee's claims for mine depletion at 
the named rate per ton, disclose perfectly vahd debts. Coal from. the 
mortgaged premises was mined by the mortgagor, and later by its 
receivers, for which the mortgagor had obligated to pay the mortgagee 
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semi-annually a given rate per ton to make good the depletion of the 
mortgage security. This obligation became a debt when coal was min- 
ed and sold. About this there can be no doubt. The question îs 
whether such a debt has the quality of a préférence under the circum- 
stances of the case. 

While in the ground the coal was encumbered by the lien of the 
mortgage; but when mined and sold it was released from the lien, 
leaving as the mortgagee's sole security the mortgagor's promise to 
pay for it. Unless we were to hold that in the sale of coal, the lien, 
on being released from the coal, attached to the proceeds of sales, the 
mortgagee's claim for mine depletion prior to receivership is nothing 
more than the daim of an unsecured creditor. If on the other hand we 
were to hold that the lien was transferred from the coal to the proceeds 
of sales, this would, as to the first claim, avail nothing, for the pro- 
ceeds of ail sales prior to receivership had almost wholly, if they had 
not entirely, disappeared during the mortgagor's growing insolvency. 
There fore, in either aspect, the mortgagee's claim for coal mined be- 
fore the receivership in depletion of its security is reduced to a gênerai 
claim. For reasons which do not appear, the référée disallowed this 
claim altogether. In doing so, we think he fell into error and that 
the order of the District Court affirming his report in this regard 
should be modified by allowing this claim as a gênerai claim. 

[2] The same provision of the mortgage which conferred upon the 
mortgagor the right to mine coal from the mortgaged premises and 
sell it free from the lien of the mortgage conferred a like right 
upon its receivers, and the same covenant that imposed on the mort- 
gagor the obligation to pay the mortgagee for the coal it mined in 
depletion of its security imposed a like obligation on the receivers 
for the coal they mined. But the mortgagee goes further and insists 
that when the receivers mined coal, its lien on the coal was transferred 
to the proceeds of its sales, and that, in conséquence, its claim consti- 
tutes a préférence against the fund in their hands. This claim of 
préférence cannot be maintained on any theory of a lien following the 
security in its dévolution from coal to cash. Even if it could, it would 
not avail in this instance because it is frankly admitted that the small 
balance for distribution in the hands of the receivers represents the 
net proceeds from the sale of coal from other mines as well as from 
mines covered by the mortgage, and from the sale of personal prop- 
erty of various kinds, ranging from horses and wagons to stocks and 
bonds, cash recovered from accounts receivable, etc., on which the 
mortgagee had no lien of any kind, and that it is impossible to trace 
to this sum any proceeds from the sale of coal mined from the mort- 
gaged premises. 

The mortgagee's claim of priority to the fund in the hands of the 
receivers can be maintained, if at ail, only on the theory that the mine 
depletion chargée provided for by the sinking fund provision of the 
mortgage was an administrative expense imposed upon the receivers 
by their opération of the mortgaged premises and by their assump- 
tion of the mortgagor's covenants in the mortgage. 

There would be substance in this contention, under authority of 
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familiar cases, were it not that the mortgagee is precluded by its 
conduct from availing itself of it. This conduct includes the mort- 
gagee's full acquiescence in the opération of the mortgaged premises 
by the receivers, amounting so far as the record shows, practically 
to participation therein ; its f ailure seasonably to demand or even re- 
motely to intimate a claimed préférence against the receivers for thèse 
charges, which, had it been made and been regarded as vahd, would, 
doubtless, hâve induced the receivers to advise against the opération of 
the properties and would hâve impelled the court to order its dis- 
continuance. In the conduct of the mortgagee with référence to the 
receivership is also inchided the mortgagee's failure (amounting to 
waiver) to avail itself of the right conferred by the mortgage im- 
mediately to step in and take possession of the property and thereby ef- 
fectually to prevent the very depletion of its security, for which it 
now asks preferential payment. 

We can conceive practical business considérations which may bave 
moved the mortgagee to this line of conduct; but having pursued it 
and having availed itself of whatever advantages it afforded, the 
mortgagee cannot at the end of a receivership covering a long period 
make claim for the first time to a préférence in the payment of the 
mortgagor's debt on the contention that it was an administrative ex- 
pense arising from the receivers' alleged assumption of the mortgagor's 
covenant. If it were a valid administrative expense, it was due in 
part under the terms of the same covenant at the end of the fîrst six 
months of the receivers' opération and was due in other parts at 
the end of every six months' period thereafter. At thèse periods, the 
mortgagee was silent. 

We are of opinion that under the circumstances of this case the 
indebtedness of the receivers to the mortgagee for coal depletion, while 
constituting a debt created by the mortgage, does not constitute an 
administrative expense created by the receivers entitling the mort- 
gagee to pa3'ment in préférence to other clainis against the fund. The 
decree of the court approving the report of the master that the claim 
be allowed as a gênerai claim is affirmed. 

[3] The remaining question on this appeal concerns the claim made 
by the trust company in its individual capacity as mortgagee under 
the second mortgage. On this mortgage, which contained no sinking 
fund clause providing against coal depletion, the coal company was 
in default as to interest at the time of the appointment of receivers in 
1913. By leave of the court, the mortgagee foreclosed the mortgage 
and in July, 1913, purchased the mortgaged premises at foreclosure 
sale at a price which left due on the mortgage a balance of $404,217.59. 
The mortgagee fîled its claim for the full amount of principal and 
interest due at the time of the appointment of receivers. The master 
allowed the claim only for the deficiency. From the court's order ap- 
proving the master's action the mortgagee appealed. 

In crediting the mortgage security at its sale value against the 
amount due on the face of the mortgage, and in restricting the mort- 
gagee's claim to the balance remaining due, it is clear the master, and 
la ter the court, fell into error. This claim should hâve been allowed 
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the mortgagee for the full amount due on the mortgage when the 
receivers were appointed, notwithstanding its réduction later by re- 
sort to the security pledged. There was for a time a question whether 
a creditor should, while holding security or collatéral, be permitted to 
prove his claim in full against an insolvent debtor, but that question, 
we think, has been finally decided by a line of authoritiee of great 
weight, culminating in Merrill v. National Bank of Jacksonville, 173 
U. S. 131, 19 Sup. Ct. 360, 43 L. Ed. 640. In that case the Suprême 
Court held, that a secured creditor of an insolvent corporation may 
prove his claim for the full amount due at the time of the déclaration 
of insolvency, without crediting either his collatéral, or collections 
made therefrom after such déclaration, subject, of course, to the pro- 
viso that vi^hen his claim has been paid in full either from clividends 
or from the proceeds of collatéral realized on, he is not entitled to 
receive anvthing more. For a review of the authorities, see Miller's 
Appeai, 35 Pa. 481; Miller's Estate, 82 Pa. 113, 22 Am. Rep. 754; 
Chemical National Bank v. Armstrong, 59 Fed. Z72, 8 C. C. A. 155, 
28 L. R. A. 231 ; Merrill v. National Bank of Jacksonville, 173 U. S. 
131, 19 Sup. Ct. 360, 43 L. Ed. 640. 

We direct that Ihe decree below be affirmed when modified in har- 
mony with this opinion. 



COAL & DELIVERï CO., Inc., v. HOWARD et al. 

(Circuit Court of Appeals, Third Circuit. May 18, 1920.) 
No. 2495. 

1. Contracts <S=^143 — Rule for construction of ambiguous wrîting. 

Where a written contract is ambiguous, the court sliould, so far as 
possible, put itself in the position of the parties at the time it was made, 
and from a considération of the writlng Itself, Its purpose, and the clr- 
cumstances surroundlng the transaction endeavor to ascertain upon 
what sensé and meaning of the terms used their minds met. 
3. Deeds <§='143 — Réservation of culm piles construed. 

Where the owner of lànd on whlch were culm piles leased the rlght to 
wash the same on royalty to be pald on shlpment and agreed to furnish 
lessee free of charge "room to dump the refuse slate, culm, etc.," and 
aiterward, whlle the washing was In progress, sold the land to lessee, re- 
serving "ail culm piles belonging to the grantor located upon the land 
* * * and any coa! or culm that may hâve been washed or may be 
washed and dumped for storage or otherwise" upon the land, such réserva- 
tion tielâ to cover the unwashed culm piles and the washed coal or culm 
while awaiting shlpment, but not to include the "refuse, slate, culm, etc.," 
from the washings, which was at that time of no value. 

Appeai from the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Suit by the Coal & Dehvery Company, Inc., against H. W. Howard 
and others. Decree for défendants, and complainant appeals. Af- 
firmed. 

Knapp, O'Malley, Hill & Harris and O'Brien & Kelly, ail of Scran- 
ton, Pa. (Greene & Hurd, of.New York City, of counsel), for appel- 
lant. 

^::=(For othér cases see same topic & KBY-NUMBEK in ail Key-Numbered Cigests & Indexes 
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M. J. Martin and R. W. Rymer, both o£ Scranton, Pa., for appel- 
lees. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

MORRIS, District Judge. The bill of complaint of the Coal & 
Delivery Company, Inc., to enjoin the removal by the défendants, 
H. W. Howard and others, of certain piles of material, designated by 
the plaintiff as coal or culm and by the défendants as silt or slush, 
claimed by both the plaintiff and the défendant, but located upon the 
lands of the défendant, was dismissed by the court below upon the 
theory that such material was not the property of the plaintiff. The 
case is hère upon appeal from the decree of dismissal. The plaintiff 
does not daim to be entitled to a decree against any of the défendants 
except Howard, who is herein considered as the only défendant. The 
basic question is that of title to the material. 

Prior to 1894 and for some years thereafter Pennsylvania Coal 
Company was the owner of a tract of land in Wayne county, Pa., 
with certain culm piles thereon. Thèse culm piles were accumulations 
of dry screenings from its breaker, located at the terminus of its 
gravity railroad and point of reshipment. Being such owner, the 
Pennsylvania Coal Company, on July 6, 1894, made with M. F. 
Dolphin an agreement, in part as follows : 

"Wherêaa, the Pennsylvania Coal Company owns certain culm piles at 
Hawley, Wayne county, Pennsylvania ; 

"And whereas, the party of the second part is desirons of leasing, on royal- 
ty, for the purpose of rescreening or washing said culm piles, and shipping coal 
from said culm piles to market: 

"Novv', therefore, the party of tlie first part, for itself, its successors and as- 
signe, hereby agrées to aecept the foUowing priées for the sizes named, and 
the party of the second part hereby agrées to pay to the party of the first 
part, its successors or assigns. the following named priées for the sizes named : 
For chestnut, thirty (30) cents per ton of 2,240 pounds ; pea coal, twenty 
(20) cents per ton of 2,240 pounds; buckwheat, ten (10) cents per ton of 
2,240 pounds; and ail sizes smaller than buckwheat, ineluding ail shlpnients 
of culm, flvé (.">) cents per ton of 2,240 pounds. The payments for shipments 
made by the party of the second part, from the culm piles herein referred to, 
are to be made to the Pennsylvania Coal_ Company by the 15th day of eaeh 
month for ail coal sbipped the previous nionth. The meshes or sizes of screens 
to be used by the party of the second part in rescrecnlng or washing cnlm 
from culm piles above mentloned to be as designated by the party of the flrst 
part. 

"The party of the first part hereby agrées to grant to the party of the 
second part, free of charge, the vise of sufllcient land for the érection of a 
washery and room to dump the refuse slato, culm, etc., coming from the prépa- 
ration of said product." (Italics ours.) 

The rights of Dolphin were acquired by the Hawley Coal Com- 
pany, and early in 1896 it erected a washery on the land of the Penn- 
sylvania Coal Company and near or between the southern bases of 
the culm piles. Opérations were begun, and the "refuse slate, culm, 
etc., coming from" the washery, accumulated upon the southern por- 
tion of the tract. When the washery opération was discontinued, 
prohably about 1901, the pile of "refuse slate, culm, etc.," covere(i 
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mucli of the southern portion of the tract to a depth in places of 
probably 25 feet and amounted to about 60,000 tons. This is the 
material, title to which is claimed by the plaintiff, and which was 
being removed by the défendant at the time of the institution of this 
suit. This claim of title arises out of a deed of the Pennsylvania Coal 
Company, made on September 13, 1897, conveying the southern por- 
tion of its lands to the Hawley Coal Company. The tract conveyed 
contained about 8 acres and was described by metes and bounds. îm- 
niediately after the description in the deed is the following j^rovision: 

" * * * Excopting and reserving ail culm piles belongiiig to tlic giantor 
located iipon the land herein described and any coal or culm tliat ina.v hâve 
been washed or may be washed and diimped for storage or otherwise upon the 
said described premises." 

At the time of the tîling of the bill of complaint herein the plaintiff 
had through divers mesne conveyances acquired the rights and proper- 
ty retained under the foregoing réservations and exceptions by the 
Pennsylvania Coal Company, and by other like conveyances the title 
to the 8-acre tract conveyed to the Hawley Coal Company by the fore- 
going deed was then vested in the défendant herein. At the hearing 
before the master the issue was clearly defined by the counsel for the 
respective parties thus-: 

"nie plaintiff would be willing to put on the record that its claim in this 
case arises under tlie exception and réservation contained in the deed from 
tlie Pennsylvania Coal Company to the Hawley Coal Company, dated Septem- 
ber 13, 1897, as follows : [As above quoted.] 

"ïhe plaintiff furtlier agrées that, if the material being removed or sought 
to be removed by the défendant is not within the terms of the réservation 
above qnoted, then, so far as the plaintiff is concerned, the défendant bas 
the right to remove such material. 

"The défendant agrées to the above, and further states that, in case it is 
held that the material being removed or sought to be removed by the défendant 
is within the terms of the réservation above quoted, then the défendant bas 
no rigiic to remove the .same." 

Consequently the sole question hère involved is whether the "refuse 
slate, culm, etc., coming from" the washery opération is embraced with- 
in the a;bove-quoted réservation and exception. 

|1] Each party insists that the language of the exception is not 
ambiguous. The plaintifï asserts it could not more clearly embrace the 
material in question, and the défendant with like assurance déclares 
it makes no référence thereto. That the language of the exception is 
ambiguous we think cannot be seriously questioned. Hence there de- 
volves upon us the dutyof ascertaining and giving effect to the mutual 
intentions of the parties as expressed in the deed embodyfng the fore- 
going exception. The fundamental rule for the discovery of those 
intentions is that the court, so far as possible, should put itself in the 
position of the parties to the contract when their minds met upon 
the terms of the instrument, and then, from a considération of the 
writing itself, its purpose, and the circumstances surrounding the 
transaction, endeavor to ascertain upon what sensé and meaning of 
the terms used the minds of the parties actually met. A. Leschen & 
Sons Rope Co. v. Mayflower G. M. & R. Ca, 173 Fed. 855, 91 C. C. 
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A. 465, 35 L. R. A. (N. S.) 1 ; Wilkens Co. v. Consolidated Agr'l Co., 
27 Del. (4 Boyce) 423, 89 Atl. 5 ; EUiott on Contracts, § 1508. 

[2] Ât the time the deed in question was made the Hawle)' Coal 
Company had, with the written consent of the Pennsylvania Coal Com- 
pany, acquired ail the rights and privilèges in the leasc (above referred 
to) of the latter company to Dolphin. The Hawley Company was 
then engaged, and for some time had been engaged, under the terms 
of the lease, in washing the original culm piles located on the lands of 
the Pennsylvania Coal Company. The washing resulted in a mer- 
chantable product and a residuum. The merchantable product was 
designated in the lease by the parties, interchangeably, as "coal" and 
"culm." The synonymity of thèse two words of the lease, italicized 
by us, is shown, we think, not only by the gênerai arrangement of the 
lease, but also by the concluding words of the last-ciuoted paragraph, 
namely, "coming from the préparation of said product." The "culm," 
for which the price of 5 cents per ton was to be paid, was the com- 
posite material of the original culm piles. The residuum was de- 
nominated "refuse slate, culm, etc." The Hawley Company was pay- 
ing to the Pennsylvania Company for the merchantable product the 
priées specified. The meshes or sizes of screens used by the Haw- 
ley Company in washing the coal or culm from the original culm piles 
were as designated by the Pennsylvania Company. It was to the in- 
terest of the latter company that as much pay coal or culm as possible 
should be obtained from the original culm piles ; and we find from 
the évidence that the screens used saved, not only chestnut, pea, and 
buckwheat, but also "bird's-eye" and "flea-eye," the mesh of the 
screen for the last-named coal being described "as about the size of the 
head of a pin." Such was the salvage or merchantable product ob- 
tained from the original culm piles. l'ut there was also the residuum 
— the material hère in controversy. A screen test of eight samples 
taken from the piles of waste shortly before the trial gave the fol- 
lowing results as to size, viz. : 

Buckwheat No. 2 2.38% 

Buckwhpat Xo. 3 2(i.08% 

Dust 71.547o 

The material consisted of slate, coal, rock, sulphur, and dirt. The 
parties to the lease, not only gave to this material a name, but by 
that name expressed their view of its value. It was not called "coal" 
or "culm," as was the merchantable product, but "refuse slate, culm, 
etc." Webster defines "refuse." as an adjective, thus : 

"Ref used ; rejected ; hence, left as unworthy of acceptance; of no 
value ; worthless." 

But the lease speaks still further. It says: 

"The party of the flrst part [the Pennsylvania Company] hereby agrées to 
grant to the party of the second part [the Hawley Comi3any, by assignmentl, 
free of charge, the use of sufficient laud for the érection of a washery and 
rooni to dump thé refuse slate, culm, etc., coming from the préparation of said 
product." 

The Pennsylvania Company did not require the préservation of the 
"refuse slate, culm, etc." On the contrary, the latter company grant- 
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ed to the lessee "the use" of land for the refuse. "Use," says Web- 
ster, is : 

"The act of employing anythlng, or of .ipplying It to oiie's service." 

The lands in question were used by the Hawley Company, under the 
above provision of the lease, for its own benefit and in its own serv- 
ice — not in the service of the Pennsylvania Company. They were, un- 
der the terms of the lease, in légal efïect, the lands of the Hawley 
Company, so far as the "refuse slate, culm, etc.," was concerned. 
Ail this is utterly irreconcilable with the theory that the title to the 
■'refuse slate, culm, etc.," remained in the Pennsylvania Company, but, 
on the contrary, évinces abandonment by the Pennsylvania Company, 
and supports the claim of title thereto asserted by the Hawley Com- 
pany. In Commonwealth v. Steimling, 156 Pa. 400, 27 Atl. 297, the 
Suprême Court of Pennsylvania, where was involved a question of 
title to culm deposited along the banks and in the bed of a stream, held 
in substance, that where material has been abandoned by its original 
owner and deposited on lands of another by the owner or with his 
knowledge. it becomes the property of the person who owns the land 
upon which the material has been deposited. If anything further be 
needed to support the fmding of abandonment of the "refuse slate, 
culm, etc.," by the Pennsylvania Company, or its ownership by the 
Hawley Company, it is found in the testimony of each of the plaintiff's 
witnesses in chief and some in rebuttal. They testify in substance 
that at the times in question washery refuse was a waste product of 
no value, and the problem was how to get rid of it, not how to save 
it. It first acquired a salable value only within the last few years, 
when, as shown by the évidence, everything has been marketed — even 
the "rock" piles. 

At the time the deed was made, further circumstances were that 
the washery was in opération, with no suggestion of discontinuance. 
The Hawley Company was under the lease required to make payment 
for coal and culm, not before washing or immediately thereafter, but 
"by the LSth day of each month for ail coal shipped the previous 
month." It was at liberty to wash as much as it pleased, when it 
pleased, and ship when it pleased. It paid only after shipment. The 
northern boundary line of the tract proposed to be conveyed to the 
Hawley Company ran through the bases of the original culm piles, or 
rather through the scallops of the base of the original culm pile, plac- 
ing a portion thereof upon the tract about to be conveyed, but leaving 
the bulk thereof upon the lands to be retained by the Pennsylvania 
Company. Upon the tract to be conveyed there were also compara- 
tively small piles of dry culm, which had served as railroad track fills, 
and the piles of "refuse slate, culm, etc.," that had theretofore come 
from the préparation of the merchantable coal or culm. Such was the 
position of the parties when the deed was made conveying the 8 acreS, 
but— 

"excepting and reserving ail culm plies belonglng to the grantor located upon 
the land herein described, and any coal or culm that may hâve been washed 
or may be washed and dumped for storage or otherwise upon the premlses." 
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The plaintifï says that the exception and réservation extends — 

"to two distinct classes of objects : First, to ail culm piles existing at the 
time on the 8-aere tract and unwashed. Tliis part of the réservation obvi- 
ously referrpd to tlie coniparatively small piles whlch had served as rall- 
roaii track fiUs, and also to the edge of the large pile wliich overlapped some 
50 feet or so the upper edge of the 8-acre tract." 

This is conceded by the défendant. The plaintifï continues: 

"The second class of objects to which the réservation applied by the second 
portion thereof is none other thau (1) the coal or culm which had already 
been washed by the Huwley Coul Company and trans-ferred from the large 
dry culm pile to the land iu question, and (2) to the coal or culm from the 
said large culm pile which under tlie lease agreement of 1894 was being and 
vvas expeeted to be washed and transferred to the pile already started." 

This contention the défendant dénies. The portion of the exception 
upon the construction of which the parties difïer is: 

"Exceptiug and rescrving * * * tiiiy coal or culm that may hâve been 
washed or may be washed and dumpea for storage or otherwise upon the 
said describi'd premises." 

In brief, the piaintifï contends that thèse words are leveled at the 
"refuse slate, culm, etc.," theretofore or thereafter washed (convey- 
ed by the aid of water) or placed upon the land sold, while the de- 
fendant urges that they are directed at any unshipped marketable coal 
or culm, separated by washing from the original culm piles, that then 
"may hâve been" upon the land or that thereafter "might [may] be" 
thereon. 

The construction urged by the plaintiiîE is beset with many obstacles. 
If the "refuse slate, culm, etc.," was "culm" and belonged to the 
grantor, as is insisted by the plaintifï, the piles of refuse then upon 
the land vvere "culm piles" and were embraced within the exception 
of "ail culm piles helonging to the grantor located upon the land here- 
in described," and the remaining words of the exception are super- 
fluous. But a construction resulting in superfluous words must, if 
possible, be avoided. Yet, if the refuse is not "culm," it does not fall 
within the second part of the exception. Consequently the plaintifï, 
at the very outset, appears to be on the horns of a dilemma. Again, 
that there was "refuse slate, culm, etc.," upon the land conveyed was 
known beyond ail question to the grantor. If the second part of the 
exception was intended to include this then how shall we explain the 
use of the verb "mjiy hâve been," denoting uncertainty, or doubt of 
the présence of the refuse upon the land, instead of the verb "has 
been." 

Furthermore, the plaintiff's contention is inconsistent with aban- 
donment of the refuse by the grantor or an implied conveyance of it 
to the lessee. The lessee did not, by acquiring the fee, surrender any 
rights. On the other hand, the contention of the défendant is con- 
sistent with ail the facts and circumstances surrounding the transac- 
tion. The "culm piles," including the comparatively small piles that 
had served as railroad track fills and the portions of the larger origi- 
nal piles that were on the lands conveyed, were excepted. The wash- 
ery was in opération. Possibly there were times.when its output of the 
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marketable product was greater than its shipments ; yet it paid for 
the output only as it was shipped. The accumulated ontput at the time 
o{ sale, if any, belonged to the lessor, and was properly excepted. The 
culm piles on the land conveyed might in the course of time, by the 
continued opération of the washery, become exhausted, and the por- 
tion of the culm piles on the lands retained by the grantor might be 
vvashed. Such portion of the "culm piles" was not excepted by the 
first part of the réservation, for the portion of the piles now under 
considération was not upon the land conveyed ; yet it was conceivable 
that there might in the future be upon the land conveyed accumula- 
tions of washed coal or culm obtained therefrom. As such coal or 
culm would likewise not be paid for when brought upon the land con- 
veyed to the lessee, but only when shipped, prudence and caution re- 
quired, or at least permitted, the insertion in the exception of the words 
"may be," to cover possible future accumulations from that source. 
It was not necessar}' to prove that there were any accumulations of 
marketable output of the washery upon the land at the date of the 
deed, for the exception did not require any, the second portion there- 
of being contingent. 

Sttll again, the lease under which the Hawley Company was operat- 
ing by the written consent of the Pennsylvania Company contemplated 
the séparation of the original culm piles into two classes of material 
— marketable product and residuum. It gave a name to each class. 
The former it denominated "coal" or "culm"; the latter it designated 
as "refuse slate, culm, etc." Yet "coal" and "culm" are the words of 
the exception in the deed, and "refuse slate, culm, etc.," are not there 
used. Had the Pennsylvania Company intended the exception in the 
deed to embrace the refuse, ordinary prudence would hâve required 
that the désignation given to it in the lease, or words of cqual certain- 
ty, be used in the deed. 

Thèse circumstances, taken in connection with the utter worthless- 
ness of the refuse at the date of the deed and for many years there- 
after, and with its abandonment by the Pennsylvania Company, we 
think, make the défense complète. 

The decree of the court below must be affirmed. 



KEOWN V. HUGHES et al. 

(Circuit Court of Appeals, First Circuit. May 28, 1920.) 

Ko. 1454. 

1. Judgment ©=948(2) — Défense of former adjudication cannot be raised by 
motion to dishiiss. 

Tlie tkfense of former adjudication cannot properly be raised or deter- 
mined pn a motion to dismiss, unless tlie bill on its face présents fully 
tlie record of ttie former case. 

3. Judges 'S=»51(3) — Statute permîtting: affidavit of préjudice strictly con- 
strued. 

Judicial Code, 21 (Comp. St. § 9S8), permitting tlie flllng of an affi- 
davit of pensonal bias or préjudice of a judge, is to be strictly construed, 

©soFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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and an affidavit \\liich does not (^oulorm to its reqiiirements, but was 
filed during term whilo matters wc^ro peiiding for doeision before the Dis- 
trict Judge, and stated no facts, but contalncd only irrelevant and scandal- 
ous cbargos rcflcctiug on llie .iiulge and others, lias no légal effect upou 
his right to continue in the cast^ and will, nioreover, be stricken from tho 
records of the appellate court on its own motion. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; James M. Morton, Jr., Judge. 

Suit by James A. Keown against James J. Hughes and others. From 
a decree dismissing the bill as to certain défendants, complainant ap- 
peals. Reversed. 

For opinion below, see 257 Fed. 851. 

James A. Keown, of Boston, Mass., pro se. 
Freeman Hunt, of Boston, Mass., for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. This is an appeal from a final de- 
cree of the District Court for the District of Massachusetts, dismiss- 
ing, as to the four défendants, Hughes, Trudo, Sullivan, and Hughes, 
administrator, a bill in equity brought by the plaintiff against his wife, 
Mary E. Keown, as principal défendant, and five other défendants, 
including the four just named. 

The bill allèges that the plaintifï's wife obtained title to five parcels 
of real estate, or to the securities based thereupon, or the proceeds of 
sales thereof, exprcssly agreeing to hold said real estate, securities, 
and proceeds in trust for the plaintiff ; that she lias repudiated this 
agreement; also that she has obtained various articles of his personal 
property, including a written déclaration of trust as to the Lynn par- 
cel, and also certain other valuahle documents, and has refused to 
return them to her husband, with whom she is no longer living. 

The four parties défendant against whom the bill was ordered dis- 
missed by the District Court are described as f ollows : 

(a) James J. Hughes is said to be the husband of Margaret T. 
Hughes, deceased, Hargaret bcing the sister of the principal défend- 
ant, Mary E. Keown. Tegal title to one of the parcels of real estate 
situated in Lynn is alleged to hâve been conveyed during her lifetime 
to the said Margaret. This is one of the parcels that the plaintifï 
seeks ta recover. Hughes is also, as administrator of his said wife, 
made a party défendant. 

(b) The défendant Eugène F. Trudo is described as the brother of 
the défendant Mary E. Keown. He is alleged to hâve acted as agent, 
apparently for the collection of rents of one of the parcels situated 
in Auburndale, and to a less extent of the Lynn pro])erty. The impli- 
cation is that Trudo should account to the plaintiff for collections. 
But in this, as in other matters, the bill is confused and ambiguous. 

(c) The défendant Margaret A. Sullivan is described as the aunt 
of the défendant Mary E. Keown, and is alleged to hâve made an at- 
tachment of the Auburndale parcel of property in "a fictitious suit 
without merit and as a part of a gênerai combination to despoil the 
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complainant." A conveyance of this real estate, free from this attach- 
ment, is the relief sought. 

A fifth défendant, Daniel A. Poling, is described as a tenant occupy- 
ing the Auburndale property. The record states that on June 25, 1918, 
an answer was fikd by this défendant; but this answer nowhere ap- 
pears in the record. 

The bill, which the plaintiff brings pro se, is, as the District Court 
said, confused and informai. 

[1] Ail the défendants, except Poling, made motions to dismiss for 
want of equity. The District Court allowed thèse motions as to the 
défendants Hughes, Hughes, administrator, Trudo, and Sullivan, and 
entered a final decree in their favor. The motion of the défendant 
Mary E. Keown was denied. The plaintiff appealed to this court. The 
motions were allowed, not on the basis of want of equity, but on the 
ground that against thèse défendants the matters in controversy had 
been already determined by proceedings in the Suprême Judicial Court 
of Masr.acliusetts. The District Court's opinion sets forth that the 
record in Keown v. Keown, 230 Mass. 313, 119 N. E. 785, "was of- 
fered in évidence without objection at the hearing of this motion and 
has been considered." But that record is made no part of the record 
now before us. We hâve no légal mearis of knowing what it con- 
tains. It is true that the second paragraph of the plaintiff's bill allèges 
as follows : 

"That this action was eiiterod in the superior court for Suffollc county, 
commonwealth of Massacliusetts, by liis attorney and contrary to his wislies, 
on or about Aprll 7, 1917, in an action, numbered 14324 Equity, to recover the 
real propert.y, and also one in the superior court of lîssex county and numbered 
1675 to recover the pcrsoual property, tlic docket entries in tlie two cases being 
attached to this complaint and uiarked Exhll)its A and B, and made a part 
tliereof. The complaii'.ant believes, and lias reason to believe, and tlie docket 
and pleading tends to show, tliat he cannot, in the courts where he had entered 
liis bills in equity, nor in an.y other court in Massacliusetts to which he may 
vemove the same ean he get justice, owing to local bias and préjudice." 

It is also true that the docket entries (Exhibit A, supra) indicate 
that in the Suffolk coimty case demurrers wcre sustained, and a final 
decree dismissing the bill affirmed, on a rescript from the Suprême 
Judicial Court, on January 11, 1918. The bill in this case was filed 
on June 3, 1918. The docket entries of the Essex county case do 
not indicate a final disposition of that case ; nor is there anything 
before this court to indicate what relation, if any, the Essex county 
case had to the Suft'olk county case, or to the case now before this 
court. 

While the District Court, receiving the record in Keown v. Keown, 
230 Mass. 313, 119 N. E. 785, in évidence, found that that case and 
the présent case "are largely identical," he also found or ruled that 
the présent case raised new issues as to the effect of the California 
law on the plaintift''s claim to a mortgage of $11,000, given by Mar- 
garet T. Hughes to the défendant Mary E. Keown, and also as to the 
claim to personal property described in the bill. But this finding or 
ruling as to the extent of the identity between the two cases rested upon 
a record which is not before us, either as pleading or as évidence; in 
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its absence the plaintiff is necessarily deprived of his légal right to 
a review by this court. 

The plaintiff's third assignment of error is to the effect that the Dis- 
trict Court could not, on its own initiative, make a finding of former 
adjudication, inasmuch as that issue was not made on the pleadings 
or records filed in this case. 

It is clear that former adjudication should ordinarily be set up by 
plea or answer. See 9 Ency. Pleading and Practice, 612 ; Désert 
King Mining Co. v. Wedekind (C. C.) ÏIO Fed. 873, 877, where it is 
said to be well settled that a motion to dismiss is not a proper mode 
of raising the défense of former adjudication. 

Of course, if a bill on its face présents fully the record of a former 
case, the question of estoppel may be raised by motion to dismiss or 
by demurrer. See 9 Ency. Pleading and Practice, 613 ; Greenup v. 
Crooks, 50 Ind. 410; Williams v. Cheatham (1896), 99 Ga. 301, 25 
S. E. 698. 

But frequently, perhaps generally, former adjudication involves 
close questions of fact, and not merely questions of law. Clearly there 
is not enough in the record hefore us to justify the attempt of the 
court below to détermine this issue, on a motion to dismiss for want 
of equity. The défendants should hâve been allowed to plead this dé- 
fense ; under equity rule 29 (33 Sup. Ct. xxvi) the issue thus pre- 
sented might then hâve been "separately heard and disposed of be- 
fore the trial of the principal case in the discrétion of the court." 
Compare Sanitary Street Flushing Machine Co. v. Studebaker Corp. 
(D. C.) 226 Fed. 797. 

A similar or closely analogous situation was dealt with by this court 
in Sutton v. Wentworth, 247 Fed. 493, 499, 160 C. C. A. 3, et seq. 
See, also, Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 
195 ; Bartell v. United States, 227 U. S. 427, 33 Sup. Ct. 383, 57 L- 
Ed. 583; Foye v. Patch, 132 Mass. 105, 110, and cases cited. See, also, 
Hoseasôn v. Keegen, 178 Mass. 247, 59 N. E. 627; United States v. 
Cal. & Ore. Land Co., 192 U. S. 355, 24 Sup. Ct. 266, 48 L. Ed. 476. 

While the record in this case was unusual, in that the plaintifï. in 
the second paragraph quoted above, expressly alleged that he had 
brought "this action" in the state court, yet as the motion to dismiss 
did not set up former adjudication, and as the record of the case in the 
state court is not made a part of the record before us, V'Ts are com- 
pelled to hold that the court below errcd in dismissing the bill as to 
thèse four défendants. 

The decree dismissing the bill as to thèse four défendants should 
be vacated; their motions to dismiss denied; answers should be filed 
raising ail pertinent issues, including res adjudicata. 

[2] The record présents another matter with which this court is 
constrained to deal. It is the obvious duty of this and of every other 
court to protect its records from being made a vehicle of scandai, 
insuit and abuse of other courts, or of parties, or of witnesses. Er- 
skine V. Garthshore, 18 Ves. Jr. 114; Green v. Elbert, 137 U. S. 615, 
624, 11 Sup. Ct. 188, 34 L. Ed. 792; Kelley v. Boettcher, 82 Fed. 794, 
797. 27 C. C. A. 177; 1 Foster, Fed. Pr. (4th Ed.) § 68; Langdon v. 
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Goddard, 3 Story, 13, 23, Fed. Cas. No. 8,061 ; Dan. Ch. PI. & Pr. 
(6th Am. Ed.) 351; Ex parte Simpson, 15 Ves. 476; Story's Eq. PI. 
(lOth Ed.) § 270; Wierse v. United States, 252 Fed. 435, 442, 164 
C. C. A. 359; Thornton, Attys. at Law, §§ 785-790. 
In Ex parte Simpson, 15 Ves. 477, Lord Eldon said: 

"If that whicli is stated Is materlal to the Issue, It may be false, but caimot 
be scandalous ; if relevant, it is not imijertinent, though scaiidalous in its na- 
ture ; if relevant and pertinent, it cannot be treated as scandalous ; and, if 
false, it rtiust be dcalt with in anotlier way. But, if irrelevant, and especlally 
if also scandalous, there would be niuch reason to regret that a court sUould 
not be armod with the power to protect parties from the expense, and its 
records from the stain, which too frequently arises from the introduction of 
irrelevant and scandalous matter upon affidavits in this jurisdlction." 

And again : 

•'The court ought to take care that either in suit, or in this proeeedinR (in 
bankruptcy), allégations bearing cruelly on the moral character of individuals, 
îiiid not relevant to the subject, shall not be put upon the record." 

We are reqnired to take notice of the fact that the record now be- 
fore us contains irrelevant and scandalous matter, having no fit and 
proper place in the records of this or of any other court. We hâve 
no légal control over the records of the District Court; but, as the 
records of this court are chiefly but copies of records made in the Dis- 
trict Court, action taken hère to purge the records of this court from 
irrelevant and scandalous matter will naturally resuit in analogous 
action in the court below. We now refer to this scandalous matter 
only so far as necessary for proper dealing with it, not by répétition 
giving it further unnecessary currency. 

After the argument of the motions to dismiss before District Judge 
Morton and pending a décision thereon, the plaintiff, appearing pro 
se, not a member of the bar of the District Court, filed on May 12, 
1919, a document entitled "Affidavit of Bias and Préjudice," pur- 
porting to he made pursuant to section 21 of the Judicial Code (Comp. 
St. § 988). This document was not an affidavit of préjudice, within 
the requirements of said section 21. That section requires the af- 
fiant to "state the facts and the reasons for the belief that such bias 
or préjudice exists," and further provides that "no such affidavit shall 
be filed unless acconipanied by a certificate of counsel of record 
that such affidavit and application are made in good faith." Such 
affidavits are to be strictly construed. They must conform accurately 
to the statute. See Henry v. Harris (D. C.) 191 Fed. 868. 

This statute came into the fédéral Code by the Act of March 3, 1911. 
But similar or analogous statutes hâve for many years been found 
in the codes of many of the states. See 23 Cyc. 591 et seq., and 
cases cited. 

The necessity of strict construction of such statutes is well pointed 
out by Judge (afterwards Mr. Justice) Brewer, of the Kansas Su- 
prême Court, in City of Emporia v. Volmer, 12 Kan. 622 (January 
term, 1874). See, also. Ex parte Glasgow (D. C.) 195 Fed. 780; Ex 
parte N: K. Fairbank Co. (D. C.) 194 Fed. 978; Glasgow v. Moyer, 
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225 U. s. 420, 32 Sup. Ct. 753, 56 L. Ed. 1147; Henry v. Speer, 201 
Fed. 869, 120 C. C. A. 207. 

In Ex parte American Steel Barrcl Co., 230 U. S. 35, 33 Sup. Ct. 
1007, 57 L. Ed. 1379, the Suprême Court, in an opinion dated June 
16, 1913, by Mr. Justice Lurton, dealt with this statute. The court 
said, inter alia : 

"The basis of the disquiiliflcation is tliat 'Personal bias or préjudice' exists 
by reasoii of whieh the judge is unable to impartiall.v exei-cise his functions in 
ilie partieular case. It is a provision obviously not applicable save In those 
rare instances in whieh the aftiant is able to state facts which tend to .show 
not merely adverse rnlings already made, which may be right or wrong, but 
l'acts and reasons which tend to show pei'sonal bias or préjudice. It was never 
intended to enable a discontented litigant to oust a Judgc becanse of adverse 
rnlings made. for such rulings are revicwable otherwise, but to prevent his 
future action in the pendins cause. NeitJier was it Intended to paral.yze the 
action of a judge wlio lias heard the case, or a question in it, b,y the interposi- 
tion of a motion to disqualify him between a hearing and a détermination of 
tlie matter heard. This is tlie plain meaning of the requirement that the afli- 
davit shall be filed not less than 10 days before the beginning of the term." 

Compare Tn re Honolulu Consol. Oil Co., 243 Fed. 348, 156 C. C. 
A. 128. 

The provision in tlie statute to the effect that "such affidavit shall 
State facts and reasons for the belief that such bias or préjudice exists" 
is meaningless, unless construed to require the plaintiff, under oath, 
at least to assert facts from which a sane and reasonahle mind may 
fairly infer bias or préjudice. 

The atîidavit on its face, as already indicated, fails to conform to 
the requirements of the statute. It is in substance nothing but a gross 
and irrelevant insuit to the District Judge, to his father, a former 
Justice of the Suprême Judicial Court, and to the Suprême Judicial 
Court of Massachusetts, which has already adjudicated on some of 
the plaintiff's rights. It has no proper place upon the records of thi.s 
court, and Is hereby ordered struck therefrom. 

In Wierse v. United States, 252 Fed. 435, 442, 164 C. C. A. 359, 
366, the Court of Appeals for the Fourth Circuit, of its own motion, 
said, as to références in the brief to the District Judge, that they were 
"irrelevant, scandalous, and impertinent, and the court orders that 
the same be stricken therefrom" ; and f urther (252 Fed. 443, 164 C. 
C. A. 367) : 

"This court vvill not permit one of the high character and standing of the 
learned judge who tried this case in the court bolow to be as.sailed in one of 
its records in such an unjust and unwarranted raanner." 

A fortiori, this court ought not to allow its records to be made a 
vehicle of irrelevant abuse of a state court, to which the highest ob- 
ligations of comity and respect are due. 

While it follows, as of course, that the filing of this document, mis- 
named '"Affidavit of Bias and Préjudice," did not disqualify the 
District Judge from further judicial action in the case, we are not 
to be understood as intimating that it was his duty thereaf ter to hear 
the case, if he preferred to retire. It was for the judge himself to 
détermine whether the gross insuit to which he had been subjected had 
265 F.— 37 
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or had net impaired his capacity to act in the plaintiff's matter with 
entirely judicial and dispassionate impartiality. For him to résolve 
any doubt in favor of the fallibility of human nature was an eminently 
proper course, provided he decided to follow it. But we would make 
it clear that the filing of this document had no légal effect upon 
his right to continue as judge in this cause. 

Many of the observations herein made as to this document entitled 
"Affidavit of Bias and Préjudice" are applicable to the matter con- 
tained in the thirty-third paragraph of the plaintiff's bill, containing 
irrelevant charges against the défendant Mary E. Keown. 

The decree of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with 
this opinion ; neither party recovers costs of appeal. 



BOSTON & M. R. R. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. March 19, 1920.) 
No. 1443. 

1. Internai revenue <^='9 — Premium on sale of stock not considered in Comput- 

ing déduction from inconie of interest paid; "paid-up capital stock." 

The provision of Corporation Excise Tax Act Aug. 5, 1909, § 38 (2), au- 
thorizing corporations to deduct from gross incorae interest actually paid 
witliin the year to an amount "not exceeding the paid-up capital stock," 
means the pald-up capital stock at par value, and a corporation may not 
add a premium received on sale ot its stock to enlarge such déduction. 

2. States <^=>i — Fédéral tax statute not alfected by state statutes. 

A fédérai statute imposlng a fédéral tax cannot be abridged or en- 
larged by force of state statutes. 

3. Words and phrases — "At par;" "above par;" "premium." 

Corporate stock is "at par" when worth its face value, and when it is 
worth more is "above par" or at a "premium." 

[Ed. Note. — For other définitions, see Words and Phrases, ■ First and 
Second Séries, Premium.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; George H. Bingham, Judge. 

Action by the United States against the Boston & Maine Railroad. 
Judgment for the United States, and défendant brings error. Af- 
fii-med. 

Archibald R. Tisdale, of Boston, Mass., for plaintiff in error. 
Alonzo H. Garcelon, Sp. Asst. U. S. Atty., of Boston, Mass. (Thom- 
as J. Boynton, U. S. Atty., of Boston, Mass., on the brief), for the 

United States. 

Before JOHNSON, Circuit Judge, and ALDRICH and HALE, Dis- 
trict Judges. 

ALDRICH, District Judge. [1] Section 38 of the Corporation 
Excise Tax Law of 1909 (36 Stat. 112), in fixing the basis upon which 
taxes shall be assessed upon corporations, provides for certain déduc- 
tions from gross income. 

^ssFor other cases see same topic & KEiY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Amongf other déductions from gross income, described for the pur- 
pose of ascertaining the net income upon which the tax is to be as- 
sessed, the act provides for the déduction of : 

"The amonnt of interest actually paid witliin the year on its bonded or 
other indebtedness to an aniount of sueli bonded and other indebtedness not 
exceeding the paid-up capital stock of such corporation." 

The Boston & Maine Railroad, in its tax return for the year 1909, 
treated premiums (a sum considerably over $5,000,000) received from 
the sale of stock, when the stock was selling above par, as part of its 
paid-up capital stock, and as something to be added to tlie par value, 
for the purpose of ascertaining the amount of déduction upon the 
ground of interest upon indebtedness, and by including the interest 
paid upon the sum representing the premiums thus received from the 
sale of stock it increased the déduction from the gross earnings con- 
siderably more than a million dollars, with the resuit of decreasing the 
tax in a very considérable measure below what would hâve accrued 
to the government if the return had been computed and the déduction 
made upon the basis of interest paid upon its outstanding capital stock 
at its par value. 

Judge Bingham, in the District Court, in passing upon this statutory 
provision, said : 

"There is nothing m the language of the clause in question (section 38) 
that justifies one in concluding that Congress intended that premiums on 
stock sold by a cori)oration should be added to its outstanding paid-up capital 
stock in determliiing déductions to be made in assessing the tax under thls 
law." 

We think the logic of the case is even stronger than that, against 
the corporation. By this we mean that, beyond the view that there is 
nothing in the language of the act to justify such a conclusion, there 
is an express and unmistakable négative against it. 

The situation hère is one in which the intention of Congress is not 
only plain, but imperatively plain. The language is : 

"Tlie amount of interest actually paid within the year on * * * in- 
debtedness to an amount * » * not exceeding the paid-up capital stock." 

Thus the language is not only unmistakably clear, but mandatory. 
This is so because the words "not exceeding" are express words of 
limitation — words which control the term "paid-up," and fix the line 
beyond which the déduction cannot go. 

[3] As commonjy known, certificates of stock represent the shares. 
When the shares are at face value they are at par, and when worth 
more they are above par, or at a premium (Cent. Dict. vol. 4, p. 4271), 
but by such fluctuations the shares of stock do not lose their identity 
or character as such, but remain shares of stock ; and the sum total 
of the shares, at par, constitute the capital stock in the sensé in which 
the term is ordinarily used in banking and commerce. 

It is quite manifest that Congress used the term "paid-up capital 
stock" in the par value sensé. This would be the common and ordi- 
nary understanding of the term; and it is perfectly plain that Con- 
gress did not intend a déduction, in this respect, beyond interest paid 
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on indebtedness to the amount of outstanding capital stock, in 
sensé in which that expression is ordinarily accepted. And the terni 
■'paid-up," in the sensé in which it was used in connection with the 
hniitatiou of "not exceeding," obviously means paid up to par value, 
but not exceeding that. 

Premiums received f rom the sale of stock are not outstanding capital 
stock; and they are no more the capital stock of a railroad than is 
undivided surplus in a bank th&^capital stock of a bank. 

The provisions describing the déductions to be made, in order to 
ascertain the taxable net -income, are addressed to the business public, 
and to corporations generally, and define the manner in which tax re- 
turns shall be made ; and, in such circumstances, the rule would be 
that Congress used the term in the sensé of its generally accepted 
meaning. 

[2] Indeed, counsel for the railroad do not seriously disagree with 
this idea as to the ordinary acceptation t>f the term, "paid-up capital 
stock," by business communities and people generally; but they con- 
tend that the expression should be influenced, in this spécial case, by 
Massachusetts statutes, and particularly by chapter 620 of the Acts of 
Massachusetts for the year 1908. 

We view that state statute as one having an entirely différent pur- 
pose than that of the fédéral Excise Tax Law, because it apparently 
seeks to establish a basis upon which steam and electric railroads and 
Street railways roEy finance their Systems. But, however this may be, 
there is nothing in the Massachusetts statute which indicates that it 
was intended as a statute to establish a basis for fédéral taxation; 
;md, if there were, it would hardly be seriously contended that a state 
,• tatute would operate to abridge or impair the authority of the fédéral 
government, in its own right, to lay a tax, to be enforced under its 
own terms, under a single rule, and uniformly throughout ail the 
States. 

Tf the principle were once accepted that the express terms of a 
fédéral law imposing a fédéral tax may be abridged, or enlarged, by 
force of local statutes, the gênerai govemment, as a resuit, would be 
forced to adopt différent standards, and differing rules of taxation 
among the states — varying in accordance with the differing statutes 
of the various states, though the power to tax for fédéral purposes 
résides with a single entity and émanâtes from a central and paramount 
government. And, as a resuit of such diversity, there would be no 
uniformity, though governments exercise the essential and necessary 
power to impose the burdens of taxation under the impulse of the 
rightful and governing principle involved in the cardinal idea of uni- 
formity. 

Under the logic of the fundamental and salutary rule of vmiformity, 
unless a contrary intention clearly appears, statutes creating a System 
under which taxes are to be laid are generally, if not always, accept- 
ed as intending a System to work uniformly throughout the domain in 
which the law is to operate. Hence it follows that the argument that 
the force of an express provision of a fédéral statute should be con- 
troUed or abridged by a local state statute is whoUy inadmissible. 
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The term "paid-up capital stock," as used in the fédéral act in 
question, has been construed by Judge Thomas, through a well-rea- 
soned opinion in the District Court of Connecticut, in the récent case 
of U. S. V. N. Y., N. H. & H. Railroad, 265 Fed. 331 (T. D. 2896, 
decided May 17, 1919, by the District Court for the District of Con- 
necticut), and has been under discussion and construction by various 
executive ofRcials of the government, in which the view we hold has 
heen accepted, and there are numerous adjudicated cases bearing more 
or less directly upon the question before us. But the plain language 
of the statute, in our view, renders citation and analysis of cases en- 
tirely unnecessary, and there seems no occasion for referring to au- 
thorities cited by counsel further than to point out that Greene v. 
Louisville Ry. Co., 244 U. S. 499, Z7 Sup. Ct. 673, 61 L. Ed. 1280, 
Ann. Cas. 1917E, 88, and Greene v. Louisville Ry. Co., 244 U. S. 522, 
Z7 Sup. Ct. 683, 61 L. Ed. 1291, Ann. Cas. 1917E, 97, which counsel 
for the railroad urge, are cases which deal with a state tax under a 
state law, and not with a fédéral tax imposed by the fédéral govern- 
ment under its own express statutory provisions. 

The judgment of the District Court affirmed, with costs of this 
court to the défendant in error. 



BOLD V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 3> 1920. Rehearing Denled 

July 6, 1920.) 

No. 33G6. 

1. Criminal law 'S=>1]G8(1) — Error in refusing instructed verdict as to one 

count iiamiless, wiiere sentence for less tiian maximum under other count. 

Where the sentence is gênerai, and for a less term than the maximum 
which might hâve been imposed under either count, if there is évidence 
to sustain a conviction under either, error in refusing an instructed ver- 
dict as to the other is immaterial. 

2. War <S==4 — Compétent évidence of one witness sufficient, without corrobora- 

tion, in Espiunage Act prosecution. 

On a trial under the Espionage Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 10212a-10212h) for supportitig the cause of the German 
government and opposing that of the United States, the évidence of one 
witness, If compétent, is sufficient for a conviction, without corroboratlon. 

3. Criminal law <&=1159(3) — Appellate court cannot weigh conflicting testl- 

mony. 

The Circuit Court of Appeals can merely détermine in a criminal case 
whether there was some compétent and substantlal évidence tending to 
sustain the verdict, and cannot weigh conflicting testimony. 

4. War 1^=4 — Finding of intent warranted in prosecution under Espionage 

Act. 

On a trial under the Espionage Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 10212a-10212h) for favoring the cause of the German gov- 
ernment and opposing that of the United States, defendant's Intent might 
be deduced from circnmstances, and the jury were justifled in flnding a 
wrongful intent on évidence that he stated to one expecting to be called 
into military service that he was a fool for fightlng a rich man's war and 
for the rich mans troubles, that the government could not pay 2 per cent. 

*=}Por other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests t Indexes 
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on the debt it was eontraeting, etc., and that the United States had no 
business to go Into the war, and should hâve kept her ships at home, and 
there would hâve been no trouble and no war. 

5. IndictmMit and information <S=87(4) — Date alleged inunaterial, if prior 

to indictment and within period of limitations. 

On a trial under the Espionage Act (Comj). St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 10212a-10212h), the précise date alleged is not materlal, 
se long as it is shown that the offense was committed before the finding 
of the indictment and within the period of limitations. 

6. Criminal lavv ©==371(1) — Evidence of other utterances admissible to show 

intent on trial under Espionage Act. 

On a trial under the Espionage Act (Comp. St. 1918, Comp. St. Ann. 
iSupp. 1919, §§ 10212a-10212h), évidence of utterances of défendant of 
similar import to those charged, made at times other than those alleged, 
some prior to our entry to the war, and some subsequently, but before the 
indictment, was admissible on the question of defendant's state of mind 
and intent in the particular utterances charged. 

7. Criminal law <S='673(5) — Limiting évidence by charge sufficient. 

Where, on a trial under the Espionage Act (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 10212a-10212h), the court admltted utterances of 
similar import to those charged as bearing on defendant's state of mind 
and intent, it was sufiieient to confine them to that purpose by the charge, 
without limiting the purpose for whieh they were admltted while the 
wltness was on the stand. 

8. Criminal law 'S=>69()(3) — Direction of verdict on one count does not re- 

quire striking out of évidence relevant to other couuts. 

On a trial under the Espionage Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 10212a-10212h), the refusai to strike out évidence was not 
error, though a directed verdict was granted as to the count under which 
it was ofCered, where it was admissible on the question of intent under 
other counts. 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. -Wolverton, Judge. 

F. W. Bold was convicted of offenses, and he brings error. Af- 
firmed. 

F. H. Mills, of Klamath Falls, Or., for plaintiff in error. 
Lester W. Humphreys, U. S. Atty., and Hall S. Lusk, Asst. U. S. 
Atty., both of Portland, Or. 

Before GILBERT and HUNT, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge. Bold was convicted of a violation 
of the Espionage Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
10212a-10212h), and brings error to review the judgment. 

The indictment was in seven counts. Counts 1 and 3 were elimi- 
nated on demurrer. A directed verdict of not guilty was had as to 
count 4, while counts 2, 5, 6, and 7 were submitted to the jury on the 
évidence, which returned a verdict of not guilty as to counts 2 and 6 
and guilty on counts 5 and 7. Several assignments are presented 
which will be noticed : 

fi] 1. It is claimed that the court erred in refusing a motion for 
an instructed verdict, interposed as to both counts 5 and 7, for want 
of sufficient évidence to warrant conviction, but we regard the claim 
as without merit. It will only be necessary to inquire as to one of 
the counts, since the sentence was gênerai, and for a term less than 
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the maximum which might hâve been imposed uiider either, and there- 
fore, if there is évidence to sustain a conviction under either count, 
any error as to the other becomes immaterial. Abrams et al. v. U. 
S., 250 U. S. 616, 40 Sup. Ct. 17, 63 L. Ed. 1173; Pierce et al. v. 

U. S. (March 8, 1920) 251 U. S. , 40 Sup. Ct. 205, 64 L. Ed. . 

We will consider the objection as it afïects count 7. That count, 
after stating the Jurisdictional facts, allèges in substance that Bold, 
the défendant, then knowing of the existence of a state of war be- 
tween this country and Germany, did, on August 24, 1918, at Bo- 
nanza, in the state of Oregon, willfully and knowingly by word and 
act support and favor the cause of the German government, and op- 
pose the cause of the United States, by then and there stating to one 
Frank R. Morris that Morris — 

"was a damn fool for fighting a rich man's war, * * » ami (or fightlng 
for the rlch man's troubles; that this government could not itay 2 per cent, 
on the debt it was contracting; that the common people of this country did 
not know what was going on ; tliat the War Department of the United States 
was deceiving and hoodwinlîing the people from start to finish; that it was 
ail a bunch of graft; that the United States should hâve kept her ships at 
home, and there would hâve been no trouble and no war ; and that the United 
States had no business to go into the war." 

[2^3] To support this count the government introduced the wit- 
ness Morris, whose testimony, it is sufficient to say, without stating it 
in détail, tended substantially, if not literally, to fully sustain the 
truth of the matter alleged in the count, and to show that the de- 
fendant used the language charged, after learning that Morris was 
expecting to be called into the military service of the United States. 
This was the only witness whose testimony related specifically to the 
matter charged in this count, and this fact is mainly the basis of the 
objection. It is not claimed that Morris' évidence was in any wise 
wanting in character or competency to sustain the charge if suffi- 
cient in law, but the objection is that it was insufficient, because not 
supported or corroborated by any other witness, and further, if we 
understand counsel, because it was wholly refuted by the évidence 
for défendant. But the offense is not one requiring corroboration, 
the évidence of one witness, if compétent, being sufficient for con- 
viction ; and, while it is true that the défendant made sweeping déniai 
of the testimony of Morris, the question hère is simply whether there 
was some compétent and substantial évidence tending to sustain the 
verdict, and not to weigh conflicting testimony. Abrams v. United 
States, supra. 

[4] It is said that "there was a total failure of wrongful intent 
shown on the part of the défendant." But the intent may always be 
deduced from the circumstances, and the jury were fully justified, 
upon the évidence before them, in finding on that élément of the 
offense. 

[5] It is further urged that the évidence of Morris did not fix the 
date of the purported déclarations of the défendant in harmony with 
that charged in the indictment. But we think the record clearly 
réfutes this claim. Moreover, the précise date alleged is not material. 
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so long as it is shown that the oiifense was committed before the find- 
ing of the indictment and within the period of the statiite of limita- 
tions — conditions which were fully met hère. United States v. 
Francis (D. C.) 144 Fed. 520; Hume v. United States, 118 Fed. 689, 
696, 55 C. C. A. 407. 

[6| 2. The court admitted, over the objection of the défendant, 
testimony of a number of witnesses tending to show utterances by 
défendant of similar import to those chargea, made to différent per- 
sons, at dates and times other than those set out in the indictment, 
some made prior to our entry into the war, and some subsequently, 
but before the indictment, which was permitted to go before the jury 
as bearing on the defendant's state of mind and his intent in the 
particular utterances charged. This is assigned as error. The court 
below in its charge very carefully, clearly, and correctly explained to 
the jury the purpose for which such évidence was admitted, confining 
it solely to the question of intent and to be considered for no other, 
purpose. Such évidence, within the limitations stated by the court, 
is entirely proper in cases of this character. Equi v. United States, 

261 Fed. 53, C. C. A. ; Rhuberg v. United States, 255 Fed. 

865, 167 C. C. A. 185; Debs v. United States, 249 U. S. 211, 39 
Sup. Ct. 252, 63 L. Ed. 566. 

[7] It is objected that the court should hâve stated and limited the 
purpose for which such évidence was admitted, while the witness 
giving it was upon the stand. But there is no such requirement. 
While that course is perhaps commendable, for greater protection 
againsf misapprehension on the part of the jury, the rule is satisfied 
by the course adopted by the learned judge of the court below. 

[i8] 3. The évidence of the witness Shaughnessy, specially objected 
to as not being admissible under count 4, as to which it was offered, 
was nevertheless admissible as to intent under the rule above stated, 
and the refusai of the court to strike it out, because not relating to 
the date charged in the particula'r count, was without error, notwith- 
standing a directed verdict on that count for want of spécifie évidence 
to sustain it. 

Thèse are the only assignments requiring notice. There is no error 
disclosed in the record, and the judgment should be affirmed. 

It is so ordered. 



FAIRCHILD V. UNITED STATES. 

(Circuit Court of Appeals, Eiglitli Circuit. April 29, 1920. Keliearing Denied 

Jnly 15, 1920.) 

No. 5;«8. 

1. Ai-my and navy <S=>40 — Indictment for attemptlng to cause insubordination 
and obstructing recruiting sufficicnt; "publicly." 

An indictment for causing or attempting to cause disloyalty, insubor- 
dination, etc., in the military forces, and obstructing tlie recruiting and 
enlistment service, aileging ttiat the objectionable utterance was made 
publicly to certain persons and other persons unknown, sufficlently showed 

^ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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that it was so mado as calculated to reach persons in the milltary service, 
or who might becomc rcernits, a.s "publicly" meaiis in public, well liuown, 
opeu, notorious, eouuuon, or gênerai, a.s opposed to private, secluded, or 
weerct. 

2. Ariny and navy <S='40 — Wliether (Icfendant's laiiguage could cause insub- 

ordination or obstnicting recruitlng a question for the jury. 

It: was at least a question for tlie jury whether det'endant's state- 
nient that, if lie wcro of conscription âge and had no dependents and was 
drafted, he would refuse to serve, and that tbey could shoot him, luit could 
not make him flght, would bave the eftect of causing dlsloyalty, insubordi- 
nation, etc., in tlio niilitary forces, or obstruct the recruiting and enlist- 
nient service. 

3. Arrny and navy <S=40— "Military forces," vvithin Espionase Act, dcflned. 

The term "niilitary forces" in Espionage Act (Comp. St. 1018, Comp. 
St. Ami. Supp. li)l!), §§ 10212a-10212h), includos ail per.sons designated by 
statute and subject to be called into active service under it. 

[Ed. Note. — For other définitions, see Words and Phrases, Military 
Forces.] 

4. Army and navy <S^40 — "Recruiting" and "enlistment," vvithin Espionage 

Act, deflned. 

Within the Espionage Act (Comp. St. 1018, Comp. St. Ann. Supp. 1010, 
§§ 10212a-10212h), relative to obstructing the recruiting and enlistment 
service, "recruiting" comprehends the gaining of frosh supplies for the 
forces, as well by draft as otherwise, and "enlistment" comprehends ail 
maies of the légal âges of enlistment, as vi'ell as ail of the governmental 
machlnery to secure enlistments. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Enlistment.] 

5. Army and navy €=40 — Whether objectionable utterance was merely angry 

outburst a question for tlie jury. 

On a trial for causing or attenipting to cause disloyalty, insubordination, 
etc., in the niilitary forces, and obstructing the recruiting and enlist- 
ment service, whether the objectionable utterance was merely an angry 
outburst of a man goaded into resentment was a question for the jury, 
and its finding could not be disturbed, wliere such conclusion was not 
the only one whicli reasonable men, considering ail of the surrounding cir- 
cumstances, might hâve roaclied. 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. ElHott, Judge. 

Fred Fairchild was convicted of offenses, and he brings error. Af- 
firmed. 

W. G. Rice, of Deadwood, S. D., and Byron S. Payne, of Pierre, S. 
D. (John Sutherland, of Pierre, S. D., on the brief), for plaintiff in 
error. 

E. W. Fiske, U. S. Atty., of Sioux Falls, S. D. (Robert P. Stewart, 
U. S. Atty., of Deadwood, S. D., and George PhilHp, Asst. U. S. 
Atty., of Rapid City, S. D., on the brief), for the United States. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

STONE, Circuit Judge. Error from conviction for violation of the 
Espionage Act of June 15, 1917 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 10212a-10212h). The conviction was upon both counts 
of the indictment, and the sentences were identical and ran concur- 

®=>For otber cases see same topic & KEY-NUMBBB iu ail Key-Numbered DlgcsU & Indezea 
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rently. The offenses charged were for the utterance o£ the language 
f ollowing : 

"If I were of conscription âge and had no depondents and were drafted, I 
would refuse to serve. They could shoot me, but tliey could not make me flght." 

The first count charged this as causing or attempting to cause dis- 
loyalty, insubordination, mutiny, and refusai of duty in the military 
forces ; the second count, as obstructing the recruiting and enlist- 
ment service. The errors hère urged are insufficiency of the indict- 
ment and insufficiency of the évidence. 

[1] The claims as to the indictment are: First, that it does not 
show that such utterance occurred in the présence of members of the 
miHtary or recruiting and enlistment services or under circumstances 
calculated to reach them ; second, that the statement charged is not 
such as naturally to produce the criminal results charged. The in- 
dictment charges the utterance to hâve been made in the county of 
Haakon, S. D., and that défendant — 

"dia then and tliere publlcly state, say, and utter to and in the présence of 
David Lampert, T. J. McGuire, and .lohn H. Gallaher, and to other persons to 
the grand jurors uiilinown." 

Plaintiff in error's first contention is answered by the décision of 
this court in Wolf v. United States, 259 Fed. 388, 392, 170 C. C. A. 
364, 368, where this précise point was passed upon in the language fol- 
lowing : 

"The circumstances, as alleged, are that the statements were 'publicly' 
made to certain named person or persons and 'to otlier persons to the grand 
jurors miltnown.' 'Publicly' means in public, well known, open, notorlous, 
common, or gênerai, as opposed to private, secluded, or secret. The clear in- 
ferenee from the allégation would seem to be that the statement was uttered in 
the présence of a number of persons. There is no allégation that any of the 
immédiate listeners were within the enlistment âges. The doctrine of the 
O'Hare and Doe Cases is that a statement to which wide publlcity was 
given by the défendant would apparently reach men who mlght become re- 
eruits, and that it is unnecessary to prove, and therefore to allège, that such 
were actually présent or aetually were reached by the statements. Naturally 
the extent of publicity would be an important considération and, within certain 
limits, décisive. The extent and character of the publicity must be such that 
the apparent resuit of the utterance would be obstruction of the recruiting and 
enlistment service. But thèse may be generally stated, subject to a bill oï 
particulars In proper instances. No such bill was tiled hère, and the gênerai 
allégations that the statements were publicly made to certain persons and 
M others unknown is sufflcient." 

[2] We think the second contention, that the words charged could 
not hâve the effect of causing disloyalty, insubordination, mutiny, and 
refusai of duty in the military forces, or obstruction of the recruit- 
ing and enlistment service, is ill founded. The language was one of 
bitter opposition to compliance with the draft law. If the défend- 
ant had said, "I advise ail persons who are drafted, even those with- 
out dependents, to absolutely refuse to serve," there could be no 
doubt of the sufficiency of the language. We see no différence in 
effect in the expression : 

"If I were of conscription âge and had no dependents and were drafted, I 
would refuse to serve. They could shoot me, but they could not make me 
fight." 
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To say the most, the language was reasonably susceptible of the 
construction by those who heard it as having such meaning, in which 
case it is for the jury to pass upon. Schenck v. United States, 249 
U. S. 47, 52, 39 Sup. Ct. 247, 63 L. Ed. 470; Frohwerk v. United 
States, 249 U. S. 204, 208, 39 Sup. Ct. 249, 63 L. Ed. 561 ; Debs v. 
United States, 249 U. S. 211, 215, 39 Sup. Ct. 252, 63 L. Ed. 556; 

Pierce v. United States, 252 U. S. 239, 40 Sup. Ct. 205, 64 L,. Ed. 

(decided March 8, 1920). 

[3^ 4] Sufficiency of the évidence is challenged on several grounds. 
It is claimed that the language is not of a character to naturally tend 
to produce insubordination in the military forces or obstruction of the 
enhstment and recruiting service. This contention is answered by 
what we hâve just said concerning the sïune point raised in con- 
nection with the indictment. It is also contended that the v^rords 
were not spoken so as to reach any one in the military forces or con- 
nected with the recruiting and enlistment service. This claim is that 
military forces, within the meaning of the statute, comprehends those 
organized and in service, and not persons merely registered and sub- 
ject to future organization and service, and that the recruiting and 
enlistment service means persons connected with such service. It 
has been decided by the Suprême Court (Debs v. U. S., 249 U. S. 211, 
216, 217, 39 Sup. Ct. 252, 63 L. Ed. 566), and by this court (Anderson 
y. U. S. [C. C. A.] 264 Fed. 75), that "military forces," in the act, 
includes. ail persons designated hy the act and subject to be called 
into active service under it. It has been decided (Schenck v. U. S. 
249 U. S. 47, 53, 39 Sup. Ct. 247, 63 L. Ed. 470) that "recruiting" 
comprehends "gaining f resh supplies for the forces, as well by draft as 
otherwise." Enlistment is a voluntary act, and, as has been held by 
this court (Heynacher v. U. S., 257 Fed. 61, 168 C. C. A. 273), com- 
prehends ail maies of légal âges of enlistment as well as ail of the 
governmental machinery to secure enlistments (O'Hare v. U. S., 253 
Fed. 538, 165 C. C. A. 208). The évidence hère shows that the state- 
ment was made in the présence of George Jackson, who was then in or 
subsequently entered the military service, and was in a training camp 
at the time of ûie trial. 

[5] The final challenge of the évidence is that it failed to show 
that the statement was willfully made. The claim is that it was not 
intended to afïect the prosecution of the war, but was merely an angry 
outburst of a man who had been goaded into resentment. While the 
jury might well hâve accepted this view, yet the évidence was such 
that such conclusion is not the sole one which reasonable men, con- 
sidering ail of the surrounding circumstances, might hâve reached. 
In short, that question was one of fact for the jury (Pierce v. United 
States, supra), and we cannot interfère with their finding thereon. 

The judgment is affirmed. 
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HOCKETT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. May 17, 1920. Keliearing Denled 

July 6, 1020.) 

No. ;«88. 

1. Criminal law <S=1090(8, 14) — Instructions and rulings on évidence not re- 
viewable without bill of exceptions. 

On writ of error to a judgment of conviction, instructions and ruliugs 
on admission of évidence are not reviewable, wliere the record consists 
of the judgment roll alone without a bill of exceptions. 
8. Conspiracy <§=43(6) — Indictment need not allège object more speciflcally 
than for substantive offense. 

An indictment for conspiracy to transport Intoxicating liquor to a state 
for use contrary to law need not state the offense which is the object of 
the conspiracy more speciflcally than would be required in an indictment 
charging it as a substantive offense. 

3. Indictment and information <S='111(1) — ^Indictment for conspiracy to 

transport liquor into state need not négative exceptions. 

An indictment for transporting intoxicating liqiior into a state need 
not négative the exceptions in the statute of liquor intended for scientiflc, 
sacramental, médicinal, and mechanical purposes, and therefore an indict- 
ment for conspiracy to commit that offense need not négative the excep- 
tions. 

4. Conspiracy <S=>43 (6) — ^Allégation that transportation of liquor was unlaw- 

ful and felonious is sufficient. 

In an indictment for conspiracy to viola te the Reed Amendment (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§ S739a, 10387a-10387c), a charge 
that the purpose of défendants was to wrongfully, unlawfully, and feloni- 
ously transport the liquor is sufficient to import an unlawful motive. 

5. Conspiracy <®=»43(6) — ^Indictment for con.spiracy to transport liquor into 

state need not allège the place of origin. 

An indictment for conspiracy to transport intoxicating liquors into; n 
dry state need not allège the place from which the liquors were to hâve 
been transported, since that need not hâve been agreed upon, but the 
purpose may hâve been to transport them into the stat» from any place 
where they could be procured. 

In Error to the District Court of the United States for the District 
of Arizona; William H. Sawtelle, Judge. 

Bart E. Hockett and others were convicted of conspiracy to violate 
the Reed Amendment, and they bring error. Affirmed. 

Harry C. Miller, of El Paso, Tex., A. A. Worsley, of Tucson, Ariz., 
and Thomas Bail, of Los Angeles, Cal, for plaintiffs in error. 
Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz. 

Before GILBERT and HUNT, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge. The plaintiffs in error, who, as in 
the court below, may be designated as défendants, were, jointly with 
others, indicted under section 37, P. C. (Comp. St. § 10201), for a 
conspiracy to violate the act known as the Reed Amendment (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§ 8739a, 10387a-10387c). De- 

^=>For other cases ste same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fendants were convicted and sentenced to imprisonment, and seek a 
review of the judgment. 

[1] Besides a challenge to the sufficiency of the indictment, raised 
by a demurrer, which was overruled, défendants urge upon our atten- 
tion several assignments of error in the instructions of the court and 
rulings on évidence ; but the sole question open to our review is that 
involving the sufficiency of the indictment, since the record brought 
up under the writ consists of the judgment roll alone, without a bill 
of exceptions, and there is, consequently, no basis upon which to dé- 
termine whether there was error in any other ruling complained of. 

The material part of the indictment is that thèse défendants, with 
the others named therein, on the 15th day of January, 1918, "did 
wrongfully and feloniously conspire, combine and confederate to- 
gether, and with divers other persons to the grand jurors unknown, to 
commit an offense against the United States ; that is to say, to wrong- 
fully, unlawfully, and feloniously transport, and cause to be trans- 
ported, in interstate commerce, intoxicating liquors, to wit, 500 cases 
of whisky to and into the state of Arizona, which said state of Arizona 
was then and there a state the laws of which prohibited the manu- 
facture or sale therein of intoxicating liquors for beverage purposes; 
and in furtherance of said conspiracy, combination and confédéra- 
tion, and to effect the object of said conspiracy, the said Harry C. Wil- 
son, on the 8th day of October, 1918, did drive a certain automobile 
loaded with intoxicating liquors, to wit, whisky, wine, and other in- 
toxicating liquors, the exact kind and character being to the grand 
jurors unknown and the exact amount and quantity being to the grand 
jurors unknown, to a certain bouse in Pirtleville, Arizona ;" and overt 
acts of similar character are alleged to hâve been committed by other 
of the défendants. 

The objections to the sufficiency of the indictment are that it fails 
to charge an offense against the United States in two respects: (a) 
That it "does not show that the alleged transportation of intoxicating 
liquors to the state of Arizona was had for a purpose prohibited by the 
laws" of that state ; and (b) that it "omits to sufficiently describe the 
offense sought to be charged, in failing to allège the place from which 
said irftoxicating liquors were transported to the State of Arizona." 

[2] 1. In support of the first objection it is urged, in substance, 
that the act in question does not make it an offense to transport intoxi- 
cating liquors in interstate commerce into a "dry" state for any and ail 
purposes, but excepts from its opération shipments of such liquor 
mtended for "scientific, sacramental, médicinal and mechanical pur- 
poses," and that the law of Arizona does not forbid the use of such 
liquors for such excepted purposes ; that therefore, in order to make 
out a conspiracy to commit an act constituting an offense against the 
United States the indictment should allège that the intent was to ship 
the liquors in question for some purpose not within thèse exceptions. 

In answer to this objection it is to be observed that we are dealing 
with an indictment charging a conspiracy to commit the offense, and 
not with a charge of the substantive offense denounced in the statiite. 
It, therefore, the désignation of the offense alleged to be the objtct 
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of the conspiracy would be sufficient as a charge of the substantive 
offense, no reasôn is suggested, nor is any perceived, why a différent 
or more spécifie statement should be required in describing it as the 
object of the conspiracy. In other words, if in an indictment charg- 
ing a direct violation of the Reed Amendment it would not be re- 
quired to négative the exceptions contained in the act, then clearly 
no such allégation is required hère. 

[3] That the description of the offense in this indictment alleged 
as the object of the conspiracy would be sufficient in cbarging the 
substantive act is fully sustained by this court in Shelp v. United 
States, 81 Fed. 694, 696, 26 C. C. A. 570, and cases therein cited. That 
was an indictment for violating a provision of the act providing a 
civil government of Alaska (23 Stat. 24), which forbids "the importa- 
tion, manufacture and sale of intoxicating liquors in said district, ex- 
cept for médicinal, mechanical and scientific purposes." It was ob- 
jected that the indictment was bad for failing to allège that the act 
charged was not within thèse exceptions, but the court held that the 
exceptions constituted no part of the définition of the offense; that 
they were purely matters of défense, and need not be negatived in the 
indictment, but could be proven at the trial, if relied upon as a dé- 
fense. See, also, United States v. Simpson (D. C.) 257 Fed. 869, 
where a like conclusion is reached as to the sufîiciency of an indict- 
ment under the act hère involved ; the court holding that the exceptions 
found in the act afford only ground for a défense. 

[4] It is said that without such allégation there is nothing in the 
indictment to show that the purpose of the conspiracy was unlawful. 
But it is alleged that the purpose of the défendants was to "wrongful- 
ly, unlawfully, and feloniously transport," etc., such intoxicating liq- 
uors. This is sufficient to import an unlawful motive; the question 
of its truth being a matter of proof at the trial. Pierce et al. v. United 
States, 252 U. S. 239, 40 Sup. Ct. 205, 64 L. Ed. (March 8, 1920). 

[5] 2. Under the second point it is contended that the indictment 
does not sufficiently describe the offense, in that it "omits to designate 
the place from which, outside the state of Arizona, the intoxicating 
liquors were to bave been transported into said state." But manifest- 
ly it was not essential to a complète conspiracy to violate the act that 
the guilty parties should bave known or agreed upon the particular 
place from which the liquors were to be transported. Their con- 
templation may hâve been, and probably was, to secure the Hquor 
wherever it could be had, and it could not matter where it was pro- 
cured, so long as it was at some point outside the state into which 
it was to be carried. In Dealy v. United States, 152 U. S. 539-543, 
14 Sup. Ct. 680, 682 (38 h. Ed. 545), it is held, under an indictment for 
conspiracy to defraud the United States of title and possession of 
public lands, that the conspiracy was complète, although the particu- 
lar lands had not been selected by the conspirators; the court saying: 

"It is enough that their purpose and their conspiracy had in view the ac- 
qniring of some of those lands, and it is not essential to the crime that in 
';he minds of the conspirators the précise lands had already been identl- 
fled." 
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To the same efïect see Williamson v. United States, 207 U. S. 425, 
28 Sup. Ct. 163, 52 L. Ed. 278; United States v. United States Brew- 
crs' Association (D. C.) 239 Fed. 163; Ching v. United States, 118 
Fed. 538, 55 C. C. A. 304; United States v. Rosenwasser (D. C.) 255 
Fed. 233. 

We are satisfied that the indictment is sufîicient, and that the judg- 
ment should be affirmed. 

It is so ordered. 



WORCESTER POST CO. v. W. H. PARSONS CO. 

(Circuit Court of Appeals, rirst Circuit. May 26, 1820.) 

No. 1450. 

L Sales >S=»71(3) — Contract for monthly deliveries of "approximately" stated 
quantitîes held to modify total quantity sold. 

Where a contract for the sale of 90O tons of prlnt paper between two 
dates 20 months apart provlded for delivery of approximately 45 tons 
per month, the term "approximately" related also to the total quantity, 
Blnce the variation in the monthly allowance would resuit in the variation 
of the total, but means no very substantial departure from the amount 
speclfled, except upon acqulescence. 

lEd. Note. — For other defluitions, see Words and Phrases, First and 
Second Séries, Approximately.] 

2. Sales ®=>71(4) — Provision for delivering approximately stated quantity 

construed by conduct of parties. 

Where a coutraet for the sale of prlnt paper provlded for delivery of 
approximately a stated quantity each month, and the buyer from month 
to month exercised what he deemed to be his rights in statlng the quantity 
needed, in which conduct the seller acqulesced, the conduct of the parties 
amounted to a construction of that term of the contract, and the buyer 
could not, durlng the last month, require delivery of the entire balance 
due under the terms of the contract. 

3. Sales '^='180 (2) — Buyer can waive rights to part of goods eovered by the 

contract. 

A buyer can waive the right to part of the goods for which he con- 
traeted, even though he had acquired title, with the acqulescence of the 
seller, or he may be estopped by his conduct to assert title. 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Judge. 

Action by the Worcester Post Company against the W. H. Parsons 
Company. Judgment for défendant (257 Fed. 774), and plaintifï 
brings error. Affirmed. 

George R. Nutter, of Boston, Mass. (Edward Fisher, of Lowell, 
Mass., Hugh Babb, Greta C. Coleman, and Dunbar, Nutter & Mc- 
Clennen, ail of Boston, Mass., on the brief), for plaintifï in error. 

Albert A. Schaefer, of Boston, Mass. (Ropes, Gray, Boyden & 
Perkins, ail of Boston, Mass., and Garrard Glenn, Shattuck, Glenn, 
Huse & Ganter, of New York City, on the brief), for défendant in 
error. 

Before BINGHAM and JOHNSON, Circuit Judges, and AL- 
DRICH, District Judge. 

^ssFot other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe* 
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ALDRICH, District Judge. This case is hère upon writ of error, 
and it involves the rights of the parties under a written contract. 
The questions relate to a construction of the contract, so far as its 
terms are expressed and unaffected by practical construction by the 
parties through conduct, and to findings of fact in respect to certain 
matters relating to conduct which were left open under its provisions. 

The contract was fop delivery of news paper by the manufacturer 
to the Worcester Post Company for use in its daily publication. 

[1] There was an express provision for 900 tons, and there was 
an express provision in respect to the time in which it was to be de- 
livered, namely, "during the period from December 1, 1914, to August 
1, 1916." There was also a provision as to monthly requirements and 
delivery, namely: 

"To be taken at approximately 45 tons per month, but tlip piirchaser shall 
be reqiiired to take not less than [blank] tons, and the manufacturer agrées to 
furnish not more than [blank] tons, In any one month during the period." 

Under this it would seem that the provision as to the whole number 
of tons was sought to be made subject to variation through the elas- 
ticity of the word "approximately." The term "approximately" mani- 
festly had référence to monthly requirements and delivery, and not 
to the express provision as to time. It operated upon the provision 
as to 900 tons, because, calculated upon the basis of 45 tons a month 
for the 20 months between December 1, 1914, and August 1, 1916, it 
called for precisely 900 tons; but if the requirement under the ap- 
proximate provision for delivery should be more than 45 tons month- 
ly, and there were acquiescence, it would enlarge the express provision 
as to the 90O tons, and there would be a delivery of more than 900 
tons, and if, on the contrary, the requirements and delivery should 
be for less than 45 tons a month, the provision as to the whole number 
of tons would be varied in the other direction, and there would be a 
delivery of less than the 900 tons. 

This the parties must hâve understood, and therefore it is apparent 
that the provision as to 900 tons was not established in a rigid sensé, 
as calling for the exact balance of 900 tons at the end of the period, 
but was one which the parties contemplated and agreed should be 
varied, perhaps one way, and perhaps the other. 

The provision as to time was definite, and we see no theory upon 
which the time period could be extended through reasoning with réf- 
érence to the approximate provision as to delivery. Yet, while the 
provision does not operate that way, it is clear, we think, as we hâve 
already said, that it was used to modify the provision in respect to the 
900 tons, which, under reasonable interprétation, became subject to it. 

The blank spaces in the contract, which we bave indicated by the 
word "blank" in brackets, left open, to a reasonable extent, the month- 
ly requirements for use, to be varied by monthly requirements and 
monthly acquiescence, either reasonably above or reasonably below 
the 45 tons per month. 

It is quite true that the term "approximately," used in connection 
with the 45 tons, would operate against the idea of a substantial 
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variation of the monthly requirements and deliveries, with the resuit of 
a substantial variation of the 900 tons provision. Therefore, holding 
the view that the term "approximately" relates, not only to the monthly 
requirements, but also to the 900 tons provision, it would be accepted 
as meaning no very substantial departure, except upon the idea of 
express requirements and acquiescence. 

[2] Now, what the parties did with référence to thèse contemplated 
monthly transactions necessarily may, and must, be explained by con- 
duct. The buyer, from month to month, exercised what he evidently 
deemed to be his right under the "approximately" 45 tons provision, 
and the seller apparently acquiesced in the requirements and acted 
upon them. Thus there was a practical construction by the parties 
as to what might be done under what was left open to be regulated by 
conduct. 

There is nothing in thèse provisions, read together, or in the con- 
duct of the parties in respect to them, which would warrant the con- 
clusion, either through interprétation as matter of law, or upon in- 
ference of fact from conduct, that they contemplated an extension 
of time beyond that expressly named, or that they contemplated that 
the buyer, who expressed his monthly needs for use and exercised his 
right under the minimum aspect of the contract, was establishing a 
right to hâve in one- — and in the last — month of the period a delivery 
o± 200 or more tons at one time, which, as explained by the oral 
proof s, would be something like 1 1 carloads. 

To assume that the contract, in terms, means that, or that the con- 
duct of the parties indicated that they intended such a resuit, would be 
a strained and an unwarrantable assumption. As we hâve said, the 
term "approximately," read in connection with the blanks, indicates 
that something was left open for conduct and practical construction, 
and that means that conduct and acquiescence, or dissent, were neces- 
sarily involved in carrying out the transactions under the agreement 
from month to month during the period. 

[3] Thus questions of waiver and acquiescence became questions of 
fact, and the fact of waiver and abandonment of the right of unorder- 
ed monthly amounts was distinctly found by the District Court. 

A contract right, even that of title, may be waived or estopped by 
conduct, as is explained in Spooner v. Cummings, 151 Mass. 313, 23 
N. E. 839. 

The buyer in the case at bar, to his advantage, made his require- 
ments under the maximum and minimum privilèges contemplated and 
saved to the parties by the "approximately" monthly clause of the 
contract, and the seller acquiesced and made deliveries accordingly; 
and we think it more reasonable to say that the buyer, through the 
exercise of such supposed privilège, waived his right to claim the 
whole balance of the 900 tons — either in the last month, or under an 
extension of the time provision — than to say either that the provision 
as to 900 tons should be construed as an arbitrary provision, meaning 
exactly 900 tons in ail, and more than 200 tons in the last month, or 
an extension of the monthly approximate 45 tons provision over a 
26,'; F.— 38 
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period of 3 months or more beyond the express time provision stated 
in the contract. 

The cases upon which the appellant relies did not involve questions 
of fact, or Unes of conduct, or findings, like those with which we are 
concerned in this case, and therefore hâve no pertinent or controlling 
application. 

We see no reason for disturbing the findings of fact by the District 
Court, and we are satisfied with that court's reasoning upon the au- 
thorities cited in its opinion. 

Judgment below affirmed, with costs of this court. 



GREAT AMERICAN INS. CO. v. GLENVVOOD IRR, CO. 

(Circuit Court of Appcals, Eightla Circuit. Aprll 29, 1920.) 
No. 5441. 

1. Appeal and error <S=>181 — Power to notice errors not properly preserved 

is discretionary, and exercised only for obvious errors. 

The exercise of tlie power given tlie Circuit Court of Appeals, under 
rule 11 (188 Fed. ix, 10!) C. C. A. ix), to uotice errors not properly pre- 
served, is purely discretionary, and sueli discrétion should not be exercis- 
ed, unless it is obvious tliat substantlal error exists. 

2. Pires '^='7 — If statute imposes liabîlity irrespective of négligence, pétition 

alleging négligence not based on statute. 

If Rev. St. Colo. 1908, § 2070, malcing any person settlng on lire any 
woods or prairie liable to make satisfaction for any damage, imposes 
liability independent of négligence, then a pétition based on négligence is 
not founded on the statute. 

3. Trial <®=>214 — Failure to give charge based on statute not error, when 

statute not called to court's attention. 

In an action for damages from lire, the failure to charge that the leav- 
ing of an unextlnguished lire authorized recovery, Irrespective of négli- 
gence, vt^as not error, assuming that Rev. St. Colo. 1908, § 2070, made a 
violation thereof négligence per se, where the statute was not called to 
the triai court's attention. 

4. Evidence «S^^SS — Judicial notice does not dispense with necessity of calling 

statute to court's attention. 

The rule that fédéral courts take judicial notice of state statutes means 
that the fédéral court will apply the statute, wltliout formai proof of its 
existence and contents, and does not mean that the court must know and 
apply at ail times every statute of the state, without having the existence 
and contents of the statute brought to its attention at the proper time. 

5. Appeal and error «S^DOÎd) — Presumption not indulged that statute was 

called to court's attention. 

Where the record does not show that a statute relied on as showing 
error was brought to the court's attention, it cannot be concluded that 
the court knew of and rejected the application of the statute, as this 
would be presuming error without basis in the record. 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the Great Amprican Insurance Company against the 
Glenwood Irrigation Company. Judgment for défendant, and plain- 
tilï brings error. Affirmed. 

«gzsFor other cases see same topic & KEY-NUMBBH in ail Key-Numbered Dlgests & Indexes 
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Pierpont Fuller, of Denver, Colo. (Henry T. Rogers, Daniel B. 
Ellis, and Lewis B. Johnson, ail of Denver, Colo., on the brief), for 
plaintiff in error. 

E. L. Clover, of Denver, Colo., for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

STONE, Circuit Judge. Error from judgment entered on verdict 
denying recovery for fire damage to a bridge. Tlie only errors hère 
pressed relate to the refusai of requested instructions, and the charge 
as given. Ail objections relate to one matter, and présent the single 
point of whether the jury should hâve been chargea that the leaving 
of an unextinguished fîre authorized recovery, irrespective of négli- 
gence in so doing, because the state statute required the extinguish- 
ment of such fires. 

[ 1 ] The record is barren of exception taken to the refusai to charge, 
or to the charge as given, and counsel ask this court, under rule 11 
(188 Fed. ix, 109 C. C. A. ix), to notice what is claimed to be an ob- 
vious and substantial error. The exercise of the power given the 
court under this rule to notice errors not properly preserved is, of 
course, purely discretionary. That discrétion should never be exer- 
cised, unless it is obvions that substantial error exists. The pétition 
viras framed upon the theory of a négligent failure to extinguish the 
fire, and évidence was introduced intended to show the conditions 
(such as wind, inflammable material, and proximity to the burned 
bridge) surrounding the leaving of the fire. The record contains no 
suggestion of any reliance upon the statute, until présentation of the 
requested instructions. One of thèse declared that— 

"it was the duty of the agents of the défendant, under the facts shown in 
the évidence, to fully extinguish such flre, and tliat if, through the failure of 
the defendant's agents to do .so, such fire revived and spread to, and consumed, 
the property of the plaintiff, the défendant Is liable, because of its négligence." 

The other declared that — 
"it was négligence on the part of the défendant to leave a flre unextinguished." 

The court charged : 

"Tou notice in this complaint, drawn hy learned counsel, that it does not 
.simply cljarge that the défendant, through its agents and servants, set out 
this fire and failed to extinguish this fire, but it charges that the servants 
negligently set it out and negligently failed to extinguish it. In other words, 
the plalntifC's counsel recognized the neeessity of coming within the princlples 
of law applicable to conditions presentcd hère, and that the;burden was on it 
to show, not only that the défendant dld this, through its agents and serv- 
ants, but that what it did through its agents and servants was what the 
law liolds to be négligence. Now it is, of course, necessary for you to 
know what that means when it is charged that an act is a négligent 
act, and the law has a very pronounced and spécifie définition. It says that 
any act done by one person to the injury of another person is a négligent act, 
if a reasonably prudent person would not, under the surrounding circum- 
stances, bave done that particular act. If a reasonably prudent person would 
hâve done the act, the law does not denounce It as a négligent act, and there- 
fore the party who did the act — the act which a reasonably prudent person 
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would have done under tlie svirrouncling circunistancos — it is not liablc for any 
damages, althoiigh damages may flow from and be the resnlt of that act. But 
if the act which he dld, or the duty wlileh he failed to perfonn, was uuder the 
circumstances an act or a duty wlilch a reasonably prudent person would not 
hâve done, or would hâve failed to perform, and damages flow from it, he is 
négligent." 

"Now, that is the theory on which this suit is based, and of course the plain- 
tiff, to recover, must establish thèse tliings : It must establish that the de- 
fendant's servants made or set out that lire, and that it was négligence in 
theni to sot it out, or that it was négligence in them to go away and not ex- 
tinguish it, and that on acconnt of that négligence that fire escaped throngli 
this dead grass and underbrush, and was communicated to and consumed tliis 
bridge." 

"Now, If the pîaintifC has satisfled you by a prépondérance or greater welght 
of the testimony in this case that the défendant'.* servants .set out this flre, 
and that it was ne,gligence to do so, or that, having set it out, tliey wcnt away 
without extinguishlng it, and it was négligence to do so, and that therefrom 
it communicated to and burned this bridge, you must return a verdict in 
favor of the plaintiff." 

The State statutes relied on are sections 2070, 2635, 2652, and 
2737 of the Revised Statutes of Colorado of 1908, which are as fol- 
lows: 

"2070. Damages from Fire Set in Woods or i'rnîr/e.— Section 15. If any 
person shall set on flre any woods or prairie, so as to damage any other person, 
such person shall make satisfaction for the damage to the party injured, to 
be retovered in an action before any court of compétent jurisdiction." 

"2635. Ao Viiouarrled Fire AUowed. — Section 10. No open fires not sufB- 
ciently guarded to prevent spreading shall be allowed in any forest area in 
this State, and ail live coals emptled from any stove or reinaiuing from any 
open fire shall be at once (ompletely extinguished with water before leaving." 

"2652. Ouard Lines to Protect Forest s from Fircs — Section 27. Any person 
who shall start or cause or suffer to be started any flre on bis own premises 
or elsewhere, in or near any woodland. forest or prairie, without having flrst 
prepared a good and suflicient guard Une, by ploughing or otherwise around 
the place where the fire is to be started, suflicient to prevent the spreading of 
fire beyond tlie guard Une, shall be deemed guilty of a mlsdemeanor. Ail camp 
flres must be totally cxtingul.shed before breaking camp." 

"2737. Fires— Camp Fires— Restricted — Section 13. No person shall set fire 
to any timber or grass on land belonging to this state or to the United States, 
or set fire in any place where it is liable to spread to such timber or grass, nor 
leave any camp tire unextinguished, and every officer having authorlty in rela- 
tion to timber or timber reserves of the United States shall havo the same au- 
thorlty under this act as a deputy warden." 

[2-5] Section 2070 is the only one of the above statutes which prop- 
erly can be applied under the facts shown by the évidence, which are 
that this fire was set where there were dry weeds and grass, with 
some willows and a few cottonwood trees, in a lowland bordering 
a river, to burn grass and débris bordering and cleaned from an ir- 
rigation ditch. This statute has received no interprétation by the 
State courts, but we deem the meaning of that section to be that 
the liability exists independent of négligence ; but if it be regarded as 
meaning simply that a violation of the statute shall constitute négli- 
gence per se the resuit is unchanged. If the former interprétation 
is correct, then a pétition based on négligence is not founded on the 
statute. If the latter interprétation is correct, then the record fails 
to show that the statute was at any tirae called to the attention of the 
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trial court. A trial court cannot be convicted of error for something 
not brought to its attention. Nor is this met by the proposition that 
fédéral courts take judicial notice of state statutes. Judicial notice, 
as applied to such a situation, means that the fédéral court vvill apply 
the state statutes without formai proof of their existence and contents. 
It does not mean that the court must know and apply at ail timcs every 
statute of the state, without having the existence and contents of 
such statutes brought to its attention at a proper time. The record is 
silent as to such action, and we should not conclude, without showing 
in the record, that the court knew of and rejected the application of 
this statute, because to do so would be to présume error without 
basis in the record. 

Upon either interprétation of the statute. the case should be and is 
afiSrmed. 



In re BARNES GEAR CO. 
Pétition of NEW YORK AIR BRAKE CO. 

(Circuit Court of Appeal.s, Second Circuit. April 14, 1920.) 

No. 104. 

Bankriiptcy <S=3l54 — Petit ioner, by obtaining order for his beneflt, submits to 
suniinary jurisdiction for its cnforcenient. 

Where at tlie tiiue of its baiiiîruptcy a corporation was engaged in manu- 
facturing certain articles under a contract, tlie other party to tlie con- 
tract, by presenting a pétition iu the proceedings, alleging that it would 
suffer serious loss by delay, and obtaining au order permitting it to take 
possession of tlie completed articles and materials on hand, ou condition 
that it pay for the work doue as soon as the amount could be ascertained, 
thereby submitted Itself to the jurisdiction of the court to euforce such 
condition by suniniary order, and could not insist on a plenary action, in 
whlch it could lltigate a countei'claim. 

Pétition to Revise Order of the District Court of the United States 
for the Northern District of New York. 

In the matter of the Barnes Gear Company, bankrupt. Pétition by 
the New York Air lîrake Company to revise order of District Court. 
Affirmed. 

For opinions below, see 251 Fed. 764, and 259 Fed. 320. 

Frederick M. Boyer, of Watertown, N. Y., for petitioner. 
Geo. Noyés Burt, of Oswego, N. Y. (Harry C. Mizen, of Oswego, 
N. Y., of counsel), for respondent. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The Barnes Gear Company, of Oswego, 
N. Y., made a contract with the New York Air Brake Company on 
April 5, 1916, for the performance of work and labor in the ma- 
chining of 100,000 fuse bodies upon terms agreed upon in the contract. 
About $18,794.84 worth of material was furnished by the air brake 

4=»For otber canes see same topic & KEY-NUMBEiR in ail Key-Numbered Dlgests & Indexes 
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Company, tools were furnished by the gear Company, and work there- 
on performed. 

A pétition in involuntary bankruptcy was filed against the Barnes 
Gear Company on June 5, 1917, and a receiver, the présent trustée, was 
appointed. The receiver operated the plant of the bankrupt until July 
5, 1917. The contract of the petitioner was breached. The petition- 
er then endeavored to obtain possession of the materials and the pro- 
cess for machining, and, together with the counsel for the receiver, 
appeared before the District Judge in an application for an order to 
turn over such materials to petitioner. The order provides: 

"It Is ordered, tliat the said receiver be and he is hereby authorized and 
directed fortliwith to deliver on demand to said air brake company, tlie petition- 
er, tlie materials, tools, etc., as shown by ttie scliedules annexed to said pétition, 
and that ail other mattcrs arising eut of a certain contract dated April 5, 1917, 
between the New York Air Brake Company, the petitioner, and said bankrupt, 
be held and reserved subject to the further order of this court. 

"If the property referred to in this order is delivered over to and taken 
possession of by the New York Air Brake Company, it shall hâve 15 days 
within which to inspect the same, for the purpose of ascertaining the cliaracter 
and quality of the work done thereon by the now bankrupt company, and 
whether acceptable or not under the terms of the contract existing between 
said air brake company and the now bankrupt. If any oî such work is re- 
jected by the air brake company as not in substantial compliance with the 
contract, such work or pièces of work shall bc segregated, and immédiate notice 
given of such rejection, and the receiver of the now bankrupt shall hâve 10 
days thereafter, or 30 days from this date, in which to confer with the air 
brake company or its représentatives, and adjust any différences or conten- 
tions that may exist with référence to the quality, character, and value of such 
work. 

"Further ordered that ail work accepted within the said 20 days is to be 
paid for within 5 days from the time the amount due for such work has been 
determined, and ail not accepted within said 20 days, but thereafter accepted, 
for within 5 days after the détermination oî the amount due therefor." 

Iii November, 1917, the petitioner and respondent agreed that the 
value of the work performed by the bankrupt on petitioner's ma- 
terial was worth $4,461.65. This amount having been agreed upon, 
it became payable under the terms of the order of July 26, 1917, within 
5 days thereafter. The order of July 26, 1917, was granted on péti- 
tion of the New York Air Brake Company. After the failure to pay, 
within 5 days, the amount so found to be due, an order to show 
cause, based upon the order of July 26, 1917, why this sum should not 
be paid, was then obtained by the respondent, and after hearing on 
March 6, 1918, an order was entered directing the petitioner to pay this 
sum. A rehearing was granted, and, after argument, the order now 
sought to be revised was entered, which directs payment of said sum 
of money.- This, a pétition to revise, brings up for review only ques- 
tions of law. It is adm.itted that there was due and owing, pursuant 
to the térms of the order of July 26, 1917, $4,461.65. 

The contention of the petitioner is that it has a claim for breach of 
contract against the bankrupt, and that it should hâve an opportunity 
in this proceeding to set up: and litigate its claim for damages for this 
breach and this counterclaim against the bankrupt. It contends that 
the respondent should pursue his remedy in a plenary action, and that 
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the court lias not Ihe power to grant relief in this summary proceed- 
ing. The difficulty, however, in this position of the petitioner, is that 
it invoked the aid of the District Court, obtaining some benefit in the 
immédiate turn-over of its property upon which the bankrupt was 
performing service, and that upon a condition imposed to pay the 
amount due for the work performed. It now wishes to avoid the 
terms of the order under which it accepted thèse benefits. The order 
was entered by mutual agreement and it was considered to the mutual 
benefits of both litigants. 

The pétition itself alleged that the brake company had a large con- 
tract with the British government for munitions, this being a part of 
Ihe work covered by its contract with the British government ; that 
the brake company was in def ault on its contract and had been granted 
a 60-day extension by the British government ; that by reason of the 
failure of the bankrupt, and its conséquent inability to perform its 
contract, the petitioner was or would be damaged ; that the petitioner 
had furnished material to the bankrupt of the value of $18,794.84, 
and this material was to be worked and improved for the considéra- 
tion set forth in the contract between it and the brake company ; that 
$4,000 was on deposit with the petitioner for the faithful perform- 
ance of the contract; that ail of the material was in the aciual pos- 
session of the receiver; that some of it was completed, and some par- 
tially completed ; that the brake company would be unable to com- 
plète its contract with the British government unless it immediately 
secured possession of this material and that the bankrupt had ceased 
opérations under the contract. From this it conclusively appears that 
th'e petitioner could complète its contract with the British government, 
if it speedily received relief and was not compelled to await the out- 
come of the involuntary proceedings then pending and undetermined 
and the appointment of a trustée. In the prayer for relief, it said : 

"Your petitionsr furthor shows tliat considcraWy less tlian one-fonrth in 
amount of said labor has b«en performed under said contract, for whicli labor 
your petitioner is ready and willing to pay said l)ankrupt, or its receiver or 
trustée, at any tirae upon tlie order of tliis court ; that it will be impracticable 
lor said bralœ company, your petitioner, to piocurc tliis material to be propia-- 
ly insp(«ted and passed upon in accordance with the ternis of said contract, 
but tliat said inspection can be liad immediately upon delivery of said par- 
tially completed pièces at its plant at Watertown, N. Y." 

Krom the foregoing proceeding, it is clear that the petitioner in- 
stituted this proceeding in bankruptcy. By its pétition it became a 
party thereto, and submitted ail its rights to the bankruptcy court 
for détermination. It accepted the benefits derived from the order 
of July 26, 1917, as well as the condition imposed to pay the amount 
found to be due. It chose its own proceedings to obtain relief, and the 
bankruptcy court in which it instituted it. It cannot now be heard 
in a plea that it wishes to hâve its counterclaim heard in a plenary ac- 
tion. After the amount was found to be due, the District Court 
had jurisdiction to direct its payment within 5 days. But for this sub- 
mission to the jurisdiction of the bankruptcy court, the petitioner had 
the right to set off its damages against any claim of the bank- 
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rupt for work donc by it in a plenary action. Its pétition was a pro- 
ceedlng in bankruptcy, and the controversy was one arising ont of the 
settlement of the estate. First Nat. Bank v. Chicago Title & Trust 
Co, 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051. 

This is not a controversy between the trustée and a third party, as 
argued by the petitioner, nor is the petitioner a stranger to the bank- 
ruptcy proceedlng. Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 
778, 49 L,. Ed. 1157. The material in question was in the lawful 
custody, control and possession of the receiver. Upon the petitioner 
filing its pétition in the District Court, and asserting the fact that 
there was a lien thereon, and submitting the détermination of the 
extent of the lien to the bankruptcy court's jurisdiction, there existed 
jurisdiction to détermine the facts in the controversy in relation to 
the property and its disposition, the extent^ the character, and amount 
of the liens thereon, the rights therein, and to the adjustment of 
the same. 

The order is affirmed. 



WHITE, Comniisstoner of Immigration, t. B'ONO GIN GEE. • 

(Circuit Court of Appeals, Ninth Circuit. May 17, 1920.) 
No. 3375. 

1, Habeas corpus ©=23 — Alien denied fair hearing will be protected. 

In any and every case wliere a party sought to be déportée! Is de- 
nied a fair liearing before ttie officers of the Immigration service, the 
courts will protect him by means of the writ of habeas corpus. 

2. Aliens <S='32(13) — Finding of Secretary of Labor that Chinese person's 

father was not a marchant is conclusive. 

Under Act Feb. 5, 1917, § 19 (Oomp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 4289 %ij), providing that, wliere any person is ordered deported under 
aiiy law or treaty, the décision of the Secretary of Labor shall be final, 
where a Chinese person seeking to enter the country as the son of a 
Chinese merchant was accorded a fair hearing, wlth every opportunity to 
introduce ail available testlmony and évidence, and ample opportunity for 
argument by counsel, the décision of the Secretary of Labor that the al- 
leged father was not a merchant, but a mère peddler or liuckster, was 
concUisive in a habeas corpus proceedlng. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dool- 
ing, Judge. 

Habeas corpus by Fong Gin Gee against Edward White, as Com- 
missioner of Immigration of the Port of San Francisco. From a 
judgment ordering the discharge of the petitioner, défendant appeals. 
Reversed, with instructions. 

Annette Abbott Adams, U. S. Atty., and Ben F. Geis, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellant. 
Joseph P. Fallon, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellee was at the time in question a 
Chinese boy of about 20 years of âge, and sought entry into this coun- 

@=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeste & Indexe* 
•Rehearing denied September 7, 1S20. 
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try at the port of San Francisco upon the alléger! ground that he was 
the son of a Chinese merchant named Kong Chung, doing business 
as a partner in the Chinese firm of Man Hop Company, having a fîxed 
place of business in the town of Woodland, in Yolo county, Cal. 
Having been refused entry and ordered deported by the Secretary of 
Labor, a writ of habeas corpus was applied for in his behalf, under 
which he was by the court below ordered discharged, frora which 
judgment the government brought the case hère by appeal. 

On the hearing of the matter both in the court below and in this 
court, the respective parties stipulated that the records of the Im- 
migration Service concerning the case, made a part of the return to 
the pétition for the writ, should be considered by the court in the déter- 
mination of the cause. It has been attentively examined and consid- 
ered. 

The provision of the Chinese Exclusion Act of November 3, 1893 
("28 Stat. 7, 8 [Comp. St. § 4324]), applicable to the case, reads as 
follows : 

"The word 'laborer' or 'laboror.s,' whorever iispcl In tlùs act, or in the act 
to whicli thi.s is an aniendmont, .sliall be construod to moan both sklUed and 
nn.';lcillod mannal laliorers, including Chinese employed in niininR, flshing, 
biick.stering, peddlinp:. hmndrymen, or those engagcd In takiiifc, drylns, or 
otherwi.se pveserving shell or otber fish for home con.sumption or exportation. 

"The term 'merchant,' as eniployed lierein and in the acts of whicli tliis Is 
amendatory, sliall hâve the foUowing nieaning and none otlier : A merchant 
is a person engaged in huying and sellins mercliandise, at a fixed place of 
busines.s. which business is condneted in his name, and who duiing the time 
lie claims to be eiiRaRed as a merchant, does not ensia^ïe in the performance» 
of any mannal labor, except snch as is neces.sary in the eonduct of his business 
as .such merchant." 

As to the meaning of the latter clause of the section quoted, this 
court said, in the case of Ow Yang Dean v. United States, 145 Fed. 
80i, 804, 76 C. C. A. 3b?, ?,Œ: 

"In the ordinary business of a merchant no niaiiual labor wliatever is neces- 
sary. The statute contemiilates that a Chinese merchant may do manual 
labor. The restriction is that it shall be such labor as is necessary in the eon- 
duct of liis business as a m(>rchaii(. The slatute should receive a reasonable 
construction. If the appellant was permitted to eiipige in manual labor in 
connection wlth his busii'ess, we see no reason for holdins tliat the work wliich 
be did. as fairly estahllslieci by the évidence, was not such work as was neces- 
sary." 

In the same case was cited our iMxvious décision in the case of Lai 
Moy V. l'nited States, 66 Fed. 955, 14 C. C. A. 283, to the effect 
that a — 

"Chinese person, wlio, during half of his time is engaged in cutting and sewing 
garments for sale by a Jirm of which he is a memher, is engagea in manual 
labor not necessary in the eonduct of his busijiess, and is not a merchant 
witliin the meaning of the statute." 

We hâve no doubt of the correctness of what was said in those 
cases. But in the act enacted by Congress February 5, 1917, en- 
titled "An act to regulate the immigration of aliens to and the rési- 
dence of aliens in the United States" (39 Stat. 874), Congress con- 
cluded its nineteenth section with the express déclaration that — 
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"In every case where any person is ordered déportée! from the lînlted States 
under the provisions of this act, or of any law or treaty, tlie décision of the 
Secretary of Labor shall be final." Comp. St. 1018, Conip. St. Ann. Supp. 
1919, i 4289%jj. 

[ 1 ] That in any and every case where a party is denied a f air hear- 
ing before the officers of the Immigration Service, the courts will 
protect him by means of the writ of habeas corpus, vve entertain no 
doubt, and it ha.s been many times so adjudged bv the fédéral courts. 
In the case of Chin Yow v. United States, 208 Ù. S. 8, 13, 28 Sup. 
Ct. 201, 203 (52 L. Ed. 369) the court expressly held that a Chinese 
person seeking to enter the United States is entitled to a fair hearing 
before the immigration officers, and that a fédéral court has jurisdic- 
tion to détermine on habeas corpus whether he was denied a proper 
hearing, and, if so, to détermine the merits of the case, concluding. 
its opinion in thèse words : 

•'But nnless and until it is proved to tlie satisfaction of the judge that a 
hearing properly so called was denied, the merits of the case are not open, and, 
we may add, the déniai of a hearing cannot be establlshed by proving that the 
décision was wrong." 

In Low Wah Suey v. Backus, Commissioner of Immigration, 225 
U._ S. 460, 468, 32 Sup. Ct. 734, 735 (56 L. Ed. 1165), the same Court 
said : 

"A séries of décisions in this court has settled that such hearings before 
executive officers may be made conclusive when fairly conducted. In order 
to successfully attack by judicial proceedings the conclusions and orders 
made upon such liea rings, it must be shown that the proceedings were mani- 
festly unfair, that the action of the executive officers was such as to prevent 
a fair investigation, or that there wa.s a manlfest abuse of the discrétion com- 
mltted to them by the statute In other cases the order of the executive officers 
within the authority of the statute Is final. United States v. Jn Toy, 198 U. 
S. 2.-)3: OhiU Yow v. United States, 208 U. S. 8; Tang Tun v. Edsell, 22a 
U. S. 673." 

In the présent case, the firm of which the alleged father of the 
appellee is alleged to hâve been a partner was engaged in the business 
of buying and selling poultry and eggs at a fixed place in the town of 
Woodland, Yolo county. But the évidence introduced before the im- 
migration officers, and made a part of the record before the courts as 
above stated, shows that practically ail of his time was spent in going 
among the farmers in the vicinity, buying chickens and eggs, and tak- 
ing them to the city of Sacramento, where he sold them to customers 
of the firm of which he claimed to be a member, as well as to others. 
The Secretary of Labor, and the subordinate officers of the Immigra- 
tion Service, held that in view of those facts, and the further fact 
that in the testimony of the alleged father he admitted ignorance of 
certain business interests of the firm in which he claimed to be a part- 
ner, particularly in the matter of the ownership by it of a small rànch 
near Woodland, that he was not a merchant, but a mère peddler or 
huckster ; whereas the view taken by the judge of the court below, and 
upon which he based his judgment discharging the appellee from im- 
prisonment, is as follows : 
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"As I read the record In this case, the bureau does not flnd that thé father 
of the detained has no interest in the Woodland store, but bases Its finding 
that he is not a merehant on the tact that he buys and coUects chickens from 
farmers throughout the country and sells and delivers them to customers in 
Sacramento. Eut it seems to me that, if the flrm of which the latlier is a 
member is one really dealitig in poultry and eggs, receîving orders for sueh 
and sending the father out to procure and dellver them, thls does not make 
him a peddler within the meaning of the law, even though on his trips he does 
occasionalJy solicit eggs and poultry from farmers in the first instance, or 
look for an occaslonal purchaser at Sacramento for his surplus supply." 

[2] It is not and could not be successfully claimed for the appellee 
that he was not accorded a fair hearing before the officers of the 
Immigration Service, for the record shows that he was afforded every 
opportunity to introduce ail available testimony and évidence; the 
case being twice reopened for that purpose, and ample opportunity 
given counsel for argument in his behalf. From the évidence, and 
in the light of such argument, the Secretary of Labor decided the 
fact to be that the appellee's alleged father was not a merehant, but a 
mère peddler or huckster, and we are of opinion that his décision of 
such fact, even if wrong, is conclusive under the above-quoted clause 
of the act of Congres? of February 5, 1917, and under the décisions 
■of the Suprême Court that hâve been cited. 

The order and judgment of the court below are reversed, with in- 
structions to dismiss the writ of habeas corpus. 



MIXON V. LITTLETON et al. 

(Circuit Court of Appeals, Eighth Circuit. April 29, 1920.) 
No. 5470. 

1. Indians "^^ISd) — Equitable interest in lands held in trust may be con- 

veyed, when no restrictions are imposed. 

The équitable interest in allotted lands of Indians held in trust by the 
government may be conveyed, where no restriction on aliénation is Im- 
posed. 

2. Indians €='15(1) — Wiiite wife of Indian may convey interest as lieir, when 

aliénation not expressly prohibited. 

Under Act Feb. 13, 1891, ratifying an agreement with the Sac and Fox 
Nation of Indians, providing for allotments of land to be held in trust 
by tlie government for specifled periods, but not expressly restraining 
aliénation, an allottee's wife, a white woman of no Indian blood, could 
convey hor interest as heir, and, under lier warranty deod, her title undei 
a patent subsequently issued inured to the beneflt of her grantee. 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action by Julia Mixon against Thomas H. Littleton and others. 
Judgment for défendants, and plaintiff brings error. Affirmed. 

Mark Goode, of Shawnee, 0kl., for plaintiff in error. 
Bird McGuire, of Tulsa, Okl. (John Devereux, of Tulsa, 0kl., on the 
brief), for défendants in error. 

®:=5For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

MUNGER, District Judge. From a judgment in favor of the de- 
fendant in an action of ejectment the plaintiff has prosecuted a writ 
of error. Référence will be made to the parties as they were entitled 
in the District Court. 

The case was tried by the court pursuant to a stipulation in writing. 
By the pleadings and spécial findings of the court it appears that the 
land in controversy was a part of that allotted to Hiram P. Thorpe, 
an Indian of the Sac and Fox Tribe, on September 11, 1891. Thorpe 
died about April 22, 1904, leaving surviving him 10 children and his 
wife, Julia Thorpe, a white vvoman of no Indian blood. On November 
5, 1908, his widow, who had married William C. Mixon, executed a 
warranty deed, purporting to convey to the défendant below, Thomas H. 
Littleton, an undivided one-third interest in the land originally allotted, 
and the grantee has been in the possession of the land ever since that 
time. The Secretary of the Interior determined the légal heirs of Hi- 
ram P. Thorpe and the interest of each in the allotment, and on March 
26, 1917, caused a patent in fee simple to be issued by the United States 
to Julia Mixon for her interest as one of the heirs of Hiram P. 
Thorpe. 

The question to be determined is the effect of the deed of Julia 
Mixon, the plaintiff, conveying her interest in the allotted lands to 
the grantee, the défendant Thomas H. Littleton. The allotment to 
Thorpe was made under the provisions of the act of Congress ap- 
proved February 13, 1891 (26 Stat. 749), ratifying the agreement be- 
tween the Sac and Fox Nation and commissioners on the part of the 
United States. By this agreement some of the tribal lands were ceded 
to the United States, some were reserved for agency purposes, and as 
to other portions it was stipulated that each citizen over 18 years of 
âge could sélect for himself a cparter section. Article 3 of the agree- 
ment reads as follows : 

"It is turthor agreed that whon the allotmonts to the citizen» of the Sac and 
Fox Nation are made, tlie Secretary of the Interior sliall cause patents to 
issne therofor in tlie name of the allottees wliich patent sliall be of tlie légal 
efCect and déclare that eijïhty (80) acres of land to he designated and described 
by the allottee, his or lier agent as above provided, at tlie time the allotment 
is being made, shall be lield in trust by the T^nited States of America, for the 
period of twenty-five ycar.s. for the sole nse and beneflt of the allottee, or his 
or her heirs, according to the laws of the state or territory where the land is 
loeated ; and that the other eighty (SO) acres shall he so held in trust by the 
Tlnited State.s of America for the period of flve (5) years, or if the Président 
of the Tlnited States will consent, for fifteen (15) yeai's for like use and bene- 
flt : and that at the expiration of the said periods respectlvoly the Tlnited 
State.s will convey the same by patent to said allottee, or his or her heirs as 
aforesaid, in fee, dis<"harged of said trust and free from ail incumhrances." 

The trust period as to a portion of this land was extended by ac- 
tion of the Président, so that it had not expired as to any portion 
of the allotment at the time that the plaintiff executed her warranty 
deed to the défendant; but the defendant's claim of title is founded 
on the theory that because of that conveyance the plaintiff is estopped. 
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to deny the defendant's title, since she afterwards receîved a patent, 
and that she was not forbidden by public policy or by statute from 
making the conveyance to the défendant, for the reason that she was 
a white woman and without Indian blood. 

The contention of the plaintiff is that she was forbidden by pubHc 
policy from making the conveyance to the défendant. In the statute 
which has been quoted there appears no express restriction upon 
aliénation of the allotment, either by the allottee or by his heirs. In 
législation relating to allotments of land to Indians there is usually 
found a restriction upon aliénation during the period that the title 
is held in trust, or during a fixed period when the fee is granted by 
patent, expressing the purpose of Congress that the Indians should 
be protected against their own improvidence and that they should 
learn the benefits possible from the continued control and ultimate 
ownership of separate tracts of land. It may be conceded that the 
purpose to restrict aliénation may sometimes be implied from the 
terms of the législation when the nature of the object to be attained 
is considered. It may also be conceded that there is an implied re- 
striction against aliénation during the trust period by the Indian allot- 
tee or in case of his death, by his Indian heirs, of allotments made 
to citizens of the Sac and Fox Nation under the statute heretofore 
cited; but the question in this case is whether a white person, as an 
heir of the Indian allottee is subject to the same restriction. The 
gênerai rule applicable in such cases is stated in Levindale Lead Co. 
V. Coleman, 241 U. S. 432, 437, 36 Sup. Ct. 644, 646 (60 L. Ed. 1080), 
as follows: 

"The provisions of the Allotment Act must be construed in the llght of tlte 
policy they were obviou.sly intended to exécute. It wa.s a policy relating to the 
welfare of Indians — waids of the United States. The establishment of re- 
strictions against aliénation 'evinced the continuance, to this extent at least, 
of the guardianship which the United States had exercised from the beginning.' 
Heckman v. United States. 224 U. S. 413, 436; United States v. Kagama, 118 
U. S. 375, 384; United States v. Rickert, 188 U. S. 432, 437, 438; Tiger v. 
Western Investment Co., 221 U. S. 286, 316; Williams v. Johnson, 239 U. S. 
414, 420. This policy dld not embrace white men — persons not of Indian blood 
— who were not as Indians under national protection althoiigh they might 
inherit lands from Indians, and, with respect to such persons, it wonld require 
clear language to show an intent to impose restrictions." 

[1] The Interior Department construed the Sac and Fox Allotment 
Act as authorizing the conveyance of the fee to Julia Mixon of her 
share in the allotted land, and the United States granted a patent to 
her for the portion involved in this suit. There is no clear language in 
the Allotment Act showing an intent to impose restrictions upon her 
right to convey this land before the patent was issued. It is con- 
tended that there is no right to make a conveyance while the fee is 
held in trust and a patent has not issued, but it is now settled that 
the équitable interest in allotted lands or lands held in trust may be 
conveyed where there is no restriction imposed. Mullen v. United 
States, 224 U. S. 448, 457, 32 Sup. Ct. 494, 56 L. Ed. 834; Goat v. 
United States, 224 U. S. 458, 470, 32 Sup. Ct. 544, 56 L. Ed. 841 ; 
Doe V. Wilson, 23 How. 457, 463, 16 L. Ed. 584; Crews v. Burchara, 
1 Black, 352, 356, 17 L. Ed. 91. 
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[2] The plaintiff also asserts that her conveyance was against public 
policy, because the United States agreed by the Allotment Act that 
it would convey the land, at the expiration of the trust period, to 
those who were then heirs of Fliram P. Thorpe, and that she might 
hâve died before that time. The grantee in her deed might well hâve 
considered whether such a contingency might net render it ineffective, 
but as she survived and received a patent, the supposititious in jury to 
the Indian heirs can be put aside. As Julia Mixon as a white woman, 
with no Indian blood, was not included in the policy of national pro- 
tection against the making of conveyances of allotted lands by In- 
dians, and as there was no express restriction against her conveyance 
of her property, no reason is perceived why she could not convey her 
expectancy of receiving a patent and to do so by giving a warranty 
deed. The effect of that deed, when she afterwards became the pat- 
entée of the land, was that her title inured to the benefit of her gran- 
tee, the défendant herein. Doe v. Wilson, supra; Van Rensselaer v. 
Kearney, 11 How. 297, 325, 13 L. Ed. 703; Ryan v. United States, 
136 U. S. 68, 88, 10 Sup. Ct. 913, 34 L. Ed. 447; Starr v. Long Jim, 
227 U. S. 613, 624, 33 Sup. Ct. 358, 57 L. Ed. 670. 

The judgment will be affirmed. 



GROSS V. UNITED STATES. 

(Circuit Court of Appeals. Seventti Circuit. Mardi 30, 1920.) 
No. 2703. 

1. Criminal law ©=655(5) — Bemarks of judge as to counsel's argument held 

not error. 

A remark by tlie judge to eounsel for défendant, when lie was making 
liis argument to tlie jury, tliat it was unfair to attaclî a witness for tlie 
government on tlie ground tliat he was a bootlegger, when according to 
defendant's own testimony witness delivered the liquor as his agent, held 
not error. 

2. Criminal law <S=1137(3), 1173(7) — Référence to witness in instructions 

not prejudicial error. 

A référence in instructions to a witness for the government as "This 
lowly créature, who is not to be lielieved," held not prejudicial error, 
slnce, if sucli chai-actorization was tliat of defendant's eounsel, he invlted 
the error, and if that of the court, it might be to defendant's adraiitage. 

In Error to the District Court of the United States for the Dis- 
trict of Indiana. 

Criminal prosecution by the United States against Edward A. Gross. 
Judgment of conviction, and défendant brings error. Affirmed. 

Plaintiiî in error Gross and one Dennis were indicted for causing the trans- 
portation of intoxicating liquor froni Illinois into Indiana in violation of the 
Reed Amendment (Comp. St. 1018, Conip. Ht. Ann. Supp. 191',), §§ 8739a, 10387a- 
10387c). Dennis pleaded guilty, and became "tho principal witness for the 
government" at the trial of Gross, who was found guilty and was sentenced. 

Two assignments of error are presented. One relates to a statement of the 
court to eounsel for Gross in the présence and hearlng of the jury, and the 
other to an expression of the court in the instructions. 

^zsFoT other casea see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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The bill of exceptions shows nothing of the évidence in support of the in- 
dictment, either by a condensed statement of the testimony of the witnesses 
or by a récital of facts which the évidence tended to prove, and contains 
merely the setting of the two alleged errors : 

(1) "At the close of the district attorney's statement, Mr. Dailey, counsel 
for the défendant, made his statement to the n'ury for the défendant, and in 
said statement did not confine himself to a statement of the defendant's dé- 
fense, or the facts which he expected to prove, but launched forth in a fierce 
attack upon the principal witness for the government, Mate Dennis, charging 
him to be a person who was unworthy of belief, and glving as one of the 
reasons therefor that he had been in the habit of peddling liquor about the 
town of Gary, delivering it from house to house, and person to person, illegal- 
ly and in défiance of the law ; that upon the trial of the cause the défendant 
took the witness stand in his own behalf and himself testifled that he was a 
saloon keeper in the city of Gary, and that Dennis had delivered liquor 
from house to house in the city of Gary for him, and his bartender, one Pouk, 
also testified that Dennis delivered liquor from the saloon of the défendant 
from house to house in the city of Gary for the défendant ; that said évidence 
of Gross and Pouk was the only évidence of any sales of liquor by the witness 
Dennis; and at the close of the évidence, after the government's counsel had 
made his opening argument to the jury, Mr. Dailey, in his argument to the 
jury for the défendant, insisted that Dennis was not worthy of belief, and 
gave as one of the reasons therefor that he was a bootlegger ; that the only évi- 
dence in the case upon which such charge could be made was the said évi- 
dence of the défendant Gross and his witness, Pouk ; and thereupon the court 
remarked to Mr. Dailey : "It is unfair to attack the witness Dennis. witness 
for the government, on the ground that he is a bootlegger, when according to 
the client's own testimony, he delivered liquor for him.' Whereupon Mr. 
Dailey said : 'I want to take an exception on behalf of Mr. Gross to the re- 
marks of the court.' " 

(2) " 'There is but one charge hère, and but one défendant on trial. One 
of the défendants bas pleaded guilty. They are both chargea with having 
caused the transportation of liquor from Illinois into Indiana, giving the tlme 
and the place. One of the défendants, Dennis, lias pleaded guilty and has be- 
come a witness for the government. The other défendant has pleaded not 
guilty, and the only question for you to décide is whether or not the défend- 
ant Gross is guilty. As Mr. Dailey said to you in his discussion, there is no 
question that liquor was brought into Indiana unlawfully. The only question 
is whether or not Gross was connected with it. As I hâve said to you, the 
défendant Gross is entltled to the ordlnary presumptions and rules of law 
that are applicable to'any other défendant on trial. He is presumcd to be in- 
nocent until the government proves him guilty by évidence sufliclent to con- 
vince you of his guilt beyond ail reasonable doubt. * * * 

" 'When a défendant is charged with a crime and avails himself of the 
privilège of testifying, as he may under the law, the interest that he has in 
the resuit of the suit should be taken into considération by you in determining 
how far, if at ail, his testimony is to be believed. That is true, also, with 
référence to a défendant who has pleaded guilty. What interest has he in 
the result of this case? 

" 'Now, let us look at this just a minute. Let us look the fleld over, and see 
just what are the proper inferences to be drawn from this, if we can. It is 
for you to détermine, gentlemen of the jury, and not for me ; and what I may 
say about the évidence in the case, and what has been testifled to, and what 
has been proved, or what déductions should be drawn from it — whatever I say is 
simply to enlighten your judgment and aid you in coming to a right conclusion, 
and not to bind your judgment. Tou bave a right to disregard what I say as 
to facts in the case. Tou are only bound by what I say as to the law. 

" 'Let us look at this a moment. Mr. Dailey said, when liquor was brought 
into Indiana, a crime was committed. We will start with that. Then we 
hâve this question: Did Dennis do It for himself. or did he do it for the 
défendant Gross? And when you corne to consider that question, then the 
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bills — the trajisaction as It was carried out— the bills beîng made out to this 
défendant Gross at Gary, Ind. ; the wrltten orders wlilch he gave to Dennis to 
enable hlm to get the liquor ; the tard which has beeu introduced In évidence ; 
the pièce of paper which has been testifled about; the cireumstances tlmt 
Gross himself testifles to, ordering In advance the particular Idnd of liquor, 
and paying for it with his own personal check, and tliat thereafter, somewhe-o 
on the road, I believe it was, this lowly créature, that is not to be believed, 
puUed out of his pocket )P179 in money and paid him — thèse are things that 
you should consider in determining where the truth as to this is ; and it is 
for you to décide ; not me. The responslbility is on you ; not on me. But 
you sliould apply to the décision of a question lilte this your ordinary ex- 
périence as men and the ordinary way in which business Is done. 

" 'Now, let us loolc a little bit farther. As I understand tlie defendant's 
contention- — and it must be one way or the other, I thinlc; I may be wrong 
about it ; you should décide — as I understand the defendant's contention, it is 
that he secured this liquor for Dennis ; secured It for him over in Illinois ; 
yot, as I remember the évidence, Dennis lived in Gary, Ind. ; his family was 
there, and he did his business there. It is for you to décide whether or not, 
under the cireumstances, this défendant would hâve gone to the pains and the 
trouble to order this liquor, to pay for it, to go to Chicago and meet this dray- 
man to get it — ail in order that the drayman might sell it; where? Had he 
any place to sell it in (Jhicago? Those are tliings you should take into con- 
sidération, and after you hâve deliberated upon this case, and given the de- 
fendant the benefit of the presumption of innocence and of reasonable doubt, 
as has been stated to you, it is for you to détermine where the truth is.' 

"That at the close of said instructions, while the Jury was still at the bar, 
Mr. I>ailey made the following statement: 

" 'The défendant wants to object and except to the court's remarks, not 
as a summary of the facts, but an argument from the facts, when the court 
said that this lowly créature, unworthy of bellef, puUed out $179,' etc. 

"Whereupon the court said : 

" 'T'pon your ob.iection, I will amend that by withdrawing it. Gentlemen of 
the jury, what I said to you about the facts, or any inferenee I might draw 
from them, yovi are not hound by it. It is exclusively your province to déter- 
mine that.' " 

Henry W. Freeman, of Chicago, 111., for plaintiff in error. 
L,. Ert Slack, of Indianapolis, Ind., for the United States. 

Before BAKER, EVANS, and PAGE, Circuit Jtidges. 

BAKER, Circuit Judge (after stating the facts as above). [1] 
One of the duties of a trial court is to protect parties and witnesses 
from abuse not warranted by the facts in évidence. Counsel was 
asking the jury to crédit Gross and discrédit Dennis, because the 
latter was a bootlegger. But inasmuch as Dennis's only bootlegging 
was shown by Gross to hâve been done as the servant of Gross, it 
was not improper for the court to call counsel's attention to the fact 
that he could not fairly attack Dennis without including Gross in the 
same denunciation. 

[2] If for the characterization "this lowly créature, that is not to 
be believed," the name of the witness Dennis be substituted, we can 
only assume, in the absence of the évidence, that the judge gave the 
jury a fair and accurate summation of the évidence and of the 
contentions of the parties theref rom. In fédéral practice this has 
always been recognized as commendable. Indeed, the judge may go 
beyond a "summing up," and may "express his opinion upon the facts," 
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provided only that he clearly admonishes the jurors that the ultimate 
détermination of the facts is their exclusive province. Lovejoy v. 
United States, 128 U. S. 171, 9 Sup. Ct. 57, 32 L. Ed. 389 ; Vicks- 
burg & M. R. Co. v. Putnam, 118 U. S. 545, 7 Sup. Ct. 1, 30 L. Ed. 
257. This admonition was givcn repeatedly in the présent case. 

If the expression "this lowly créature, that is not to be believed," 
was the judge's own portrayal of Dennis to the jury, it might be to 
Gross's advantage rather than his détriment. If it was a quotation 
from Gross's counsel's picture of Dennis, as we might well infer from 
the context, then counsel is responsible for the appearance of that 
term in the case. In either view, the expression was withdrawn, and 
the jury admonished to pay no attention to it. Under the statute 
(volume 40, pt. 1, U. S. Stat. p. 1181 [Comp. St. Ann. Supp. 1919, 
§ 1246] ) we are unable to say that the record affirmatively discloses 
prejudicial error. 

The judgment is affirmed. 



PENNSïI.V.\NIA B. CO. v. UNITED STATES. 

(Circuit Court of Appoal.s, Third Circuit. May 24, 1920.) 

No. 2âlS. 

Master and servant <S='13— Hours of Service Act applies to employés moving 
cars in yards; "niovement of trains." 

Tiie purpose of Ilours of Service Act Mardi 4, 1!)07 (Comp. St. §§ 
8077-8080), is to promote tlio safety of employés as woll as passengers, 
and an employé assisting in moving cars in yards, sometimcs as many 
as 1.5 at one time, Is engjigcd in the movempnt of trains, within the mean- 
ing of section 1 (section 8077), and is subject to the provisions of tiie act. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by the United States against the Pennsylvania Railroad Com- 
pany. Judgment for the United States, and défendant brings error. 
Affirmed. 

John Héron and Patterson, Crawford & Miller, ail of Pittsburgh, 
Pa., for plaintiiï in error. 

Roscoe F. Walter, of Washington, D. C, for the United States. 

Before BUFFINGTON, WOOLUEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. The government brought suit in the 
court below against the Pennsylvania Railroad Company for an al- 
leged violation of the Act of March 4, 1907, commonly known as the 
Hours of Service Act (34 Stat. 1415, 8 Comp. Stat. 1916, p. 9448), and 
recovered judgment. 

There being no disputed question of fact, the case was tried with- 
out a jury. The respect in which the railroad company is claimed 
to hâve violated the act is that it required or permitted one of its em- 

^EsFor other casea see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
265 F.— 39 
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ployés to continue or to again go on duty after he had already been 
working for more than 16 hours in the aggregate, during a 24-hour 
period, without having had at least 8 consécutive hours ofï duty. The 
only question in the case is whether or not such employé was one of 
the class subject to the provisons of the act. It is the railroad's con- 
tention that he was not, because, as it is claimed, he was not, during 
any of the before-mentioned time, "engaged in or connected with the 
movement of any train." Section 1 (Comp. St. § 8677). It appears 
that the employé in question, one Lathero, during the first part of the 
16 hours, worked at the company's yard in HoUidaysburg, Pa., as 
a car dropper. His duties as such consisted of riding on and con- 
trolling, by means of hand brakes, cars which were backed over 
an élévation in the classification yard, called a "hump," and which 
were then shifted by gravity to the varions tracks, where it was in- 
tended that they should go to become parts of solid trains. When 
he had finished work at HoUidaysburg, he was brought to the Altoona 
yards, where he was engaged as a brakeman in connection with an 
engine which was used in moving cars in and about the yard for the 
purpose of making up trains, for the purpose of getting cars to points 
in the yard where they could be iced, and to places where they could 
be repaired. At no time during the work at Altoona did this engine 
make any movement along main-line tracks on which trains are moved 
by signal or under train dispatchers' orders, but the engine went from 
place to place in the yard on orders received from the yard master, but 
without protection of any sort or direction from train dispatchers. 
On some of the movements of the engine, 4 cars or less were at- 
tached, and on some occasions as many as 15 cars were moved at one 
time. 

The railroad company's sole insistment is that the act applies only 
to movements of trains over main-line tracks, and not to mère yard 
movements, such as were made in this case. In construing the act, it 
must be borne in mind that its purpose, as expressed in its title, was to 
promote the safety of employés, as well as travelers, upon railroads. 
Of course, in carrying out this purpose, the mischief sought to be 
avoidedwas the mental and physical exhaustion of employés liable to 
resuit from permitting or requiring them to remain on duty for ex- 
cessive lengths of time. The act provides that the term "railroad," 
as used in the act, shall include "ail the road in use by any common 
carrier operating a railroad." 

As is well pointed out in the opinion of the learned judge of the 
court below, no train is excluded from the provisions of the act, ex- 
cept wrecking or relief trains, and there is no limitation as respects 
the kind of movement or the place in which it shall be made. In this 
situation, bearing in mind the purpose of the législation and appre- 
ciating that men may as easily become exhausted by overwork in the 
movement of trains in and about yards as they may in so-called main- 
line movements, and thus imperil their own, as well as the safety and 
lives of others, we would hâve no hésitation, even if we considered 
this à case of first impression, in holding that Lathero, while at work 
in the Altoona yards, was engaged in or connected with the movement 



PENNSTLVANIA K. CO. V. UNITED STATES 611 

(265 P.) 

of a train, and hence that the railroad company is subject to the pen- 
alty prescribed in the act for a violation thereof. As was said by Mr. 
Justice Lurton in Chicago, Ind. & L,. Ry. Co. v. Hackett, 228 U. S. 
559, 564, 33 Sup. Ct. 581, 584 (57 L. Ed. 966), in construing a statute 
of Indiana, to hold that yard movements such as were made in the 
Altoona yard were not movements of a train "would be to make the 
act meaningless as to the most dangerous class of work which falls 
to the lot of railroad employés." 

But we are also of the opinion that the question has been set at rest 
by the décision of the Suprême Court in United States v. Brooklyn 
Terminal, 249 U. S. 296, 307, 39 Sup. Ct. 283, 63 L. Ed. 613, where 
it was held that crews engaged in moving a locomotive with 7 or 8 
cars between docks of the Brooklyn Eastern District Terminal and 
its warehouses or team tracks, a distance of over a mile, were engaged 
in the movement of a train within the act in question, although there 
was no main-line movement, in the sensé that the train was made up 
and moved over the main-line tracks as distinguished from yard tracks. 
It is sought to distinguish that case from the case at bar upon the 
ground that in the former the crews were not engaged in yard work, 
but in a part of main-line transportation. We are unable, however, 
to see any such distinction ; if there is any, it is in theory rather than 
fact. In our judgment, the employés in that case were engaged in 
yard movements quite as much as was the employé in the case at bar. 

Although a distinction has been drawn in the cases as to one of the 
sections of the fédéral Safety Appliance Acts (27 Stat. 531 [Comp. 
St. §§ 8605-8612] ; 29 Stat. 85 [Comp. St. § 8610] ; 32 Stat. 943 
[Comp. St. §§ 8613-8615] ; 36 Stat. 298 [Comp. St. §§ 8617-8619, 
8621-8623]), between a train consisting of an engine and cars which 
hâve been assembled and coupled together for a run or trip along 
the road, and movements in railroad yards, whereby cars are as- 
sembled and coupled into outgoing trains, and whereby incoming trains, 
which hâve completed their run, are broken up, and the latter held 
not to be within the provisions of those acts (U. S. v. Erie R. R. Co., 
237 U. S. 402, 35 Sup. Ct. 621, 59 L. Ed. 1019), yet, as pointed out 
by the Suprême Court in the Brooklyn Terminal Case, and by the 
Circuit Court of Appeals of the Second Circuit, when that case was 
before it (Brooklyn Eastern District Terminal v. U. S., 239 Fed. 287, 
290, 152 C. C. A. 275), those décisions are not applicable to cases 
arising under the Hours of Service Act. 

Accordingly, the judgment of the court below is affirmed, with 
costs. 
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OVEBSBAS SHIPPING CO. v. STRUTHEBS & DIXON. 

(Circuit Court of Appeals, Nintli Circuit. May 17, 1920.) 
No. 3338. 

1. Shipping <S=108 — Libel for breach of contract with broker held insuffi- 

cient for failure to disclose shipper. 

Where a broker's contract reserving space for sliipment of steel at a 
flxed rate stated tliat certlïicate of readiness and willingness of shipper 
would be furnished, a libel which did not allège that the certiflcates were 
furnished was insufficient, tliough it did allège an agreement between tlie 
broker and a shipper to use tlie space. 

2. Admiralty €=66 — ^Amended libel for breacli of contract witli broker, al- 

leging broker was shipper, lield inconsistent, and not to state cause of 
action. 

Where a contract reserving shipplng space was made by libelant as 
broker, and provided that he would furnish certiflcates of readiness of 
shipper, an amended libel for breach of contract, which alleged that libel- 
ant was the shipper was inconsistent with the contract, and did not state 
a cause of action. 

Appeal from the District Court of the United States for the First 
EHvision of the Northern District of California; Maurice T. Dooling, 
Judge. 

In Admiralty. Libel by the Overseas Shipping Company against 
Struthers & Dixon, a copartnership, to recover damage for alleged 
breach of contract. Decree for respondent, and plaintifï appeals. 
Affirmed. 

Ira S. Lillick, of San Francisco, Cal., for appellant. 
Geo. W. Towle, of San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. In an original libel filed in this case 
the libelant alleged that on the 12th day of July, 1917, the respondent 
entered into an agreement with the libelant, which agreement was at- 
tached to the libel, marked "Exhibit A," specifically referred to and 
made a part of the libel. It was charged that under the terms of this 
agreement the respondent agreed to reserve space in ships leaving the 
port of San Francisco, for Kobe, Japan, said space to be sufficient 
for the shipment of 1,000 tons of steel plates at the rate of $15 per 
ton ; that respondent did not reserve said space nor make the ship- 
ment as provided in said agreement to be made during August, 1917, 
and failed to reserve space for or ship said 1,000 tons of steel plates, 
or any part thereof, save and except that on or about the 2d day of 
September, 1917, said respondent shipped 150 tons of said steel plates 
upon the steamer Kotsu Maru, and has at ail of the times mentioned 
refused, failed, and neglected to reserve the space for and ship the 
balance of said steel plates as per agreement, or otherwise or at ail ; 
that, by reason of such default on the part of the respondent, libelant 
was compelled to and did reserve space and make shipment of said 
steel plates on other vessels at an increased rate therefor, in the sums 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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particularly mentioned in the lihel, and for which it demanded judg- 
nient. 

To this libel respondent interposed a niimber of exceptions, among 
others that the libel did not state facts sufficient to constitute a cause 
of action. A hearing was had upon those exceptions, and the ques- 
tions involved were submitted to the court for a décision, but before 
the court had ruled upon the exceptions libelant ex parte filed its first 
amended libel, to which exceptions were also interposed, and upon a 
hearing were submitted to the court for décision. The court sustained 
the exceptions to this first amended libel, and leave to file a second 
])roposed libel was denied, and thereupon the court entered a decree 
dismissing the libel. bVom this decree the présent appeal is prosecuted. 

The agreement referred to in the original libel and in the first 
amended libel as Exhibit A is as f ollows : 

"Exhibit A to lAhel. (On liCttt'r Ilcad of Ovcrseas Sliippiiig Company.) 
San Francisco. 7/12/17. Ensascniciit Xo. i!()l. Snl).ioct to 1% pcr cent, broker- 
age to be paid to ()v(>rs('a.'i Sbippiny Co. Strnthcrs & Dixon, San Francisco. 
Cal. Oonfinnation Advicc. Dcar Sirs: Wc bcrcby confinn boolùns with you 
tbls date of the foUowins frcifjlit, l'or which, wc nndcrstand, yon bave re- 
served spucc : Qnantity : l.fllM) tons. Commodity : Stccl plates r)'x20' and 
nnder. Destination: Kobe. Kate of Frcight : .Sin.OO per net ton prépaie!. 
Clearance: Angnst — HOO tons Shinshlkn Marn, 7O0 tons Kotsu Marn. This 

booking is authorized by . WlU advise latcr , Sliipper, pnr.siiant 

to freight contract Xo. . and \ve shall fnrnish yon with certificate of 

readines.s and willingness of shipper to jicrfor'n), npon reccipt of same from 
the shipper. l'iease conlirni this booking i)y signiiig and returning the inclosed 
duplicate coi)y by retnrn mail, giviiig us yonr engagement number. Very 
truly yours, Overseas Sliipping Co., Freigbt Broker, by [Signedl E. C Dailey." 

[1] In that agreement, the libelant, after specifying the freight, its 
quantity, character, destination, and vessels for shipment, declared 
itself to be a freight broker, and that the booking was authorized by 
a shipper, whose nanie was not disclosed. A blank space was, how- 
ever, left for the name to l)e thereafter inserted. It was never in- 
serted. The libelant, as broker, agreed to furnish the respondent 
with certificate of readiness and willingness of shipper to perform, 
upon the recei]jt of the same from the shipper. It appears from the 
letter head that the engagement was subject to li/|. per cent, hrokerage 
to be paid to the libelant. The agreetnent awaited the name of the 
shipper and his certificate before its terms would be complète. This 
certificate was never furnished. 

In the first amended libel it is alleged that the libelant entered into 
an agreement with the Northwest Trading Company, of Seattle, 
Wash., nnder and by virtue of which agreement iihelant agreed -to 
ship in ships leaving the port of San Francisco for Kobe 1,000 tons 
of Steel plates at the rate of $15 per ton. It is not alleged that the 
Northwest Trading Company was the shipper referred to in Exhibit 
A, or that it furnished the certificate provided for in the agreement. 
This allégation added nothing to the sufficiency of the libel. On the 
contrary, it appears to hâve been whoUy irrelevant and immaterial 
to the terms of the agreement mentioned in Exhibit A. 

[2] The second amended libel was not filed, and is not in the rec- 
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ord; but the court refers to it in its opinion, from which we leam 
that it averred : 

"That libelant entered Into the contract on Its own account for Its own 
benefit, and that relying upon Its performance by respondent it made con- 
tracts in its own behalf as principal wlth shippers of steel plates to ship for 
August clearance 300 tons on the Shinghiku Maru, and 700 tons on the 
Kotsu Maru in the space reserved by it." 

This is directly contradictory to the terms of Exhibit A and the 
inference sought to be conveyed in the allégation in the first amended 
libel concerning the shipment by the Northwest Trading Company. 
But, assuming that this allégation in the second amended libel was 
true, then why did not the respondent say so in its agreement with 
libelant? Why did it allège that it had held itself out as a broker, 
acting for a stranger whose name was to be disclosed later? Why, 
in the first amended libel, did it refer to the Northwest Trading Com- 
pany ? Why did it not say that it was the shipper, and that it would 
furnish the respondent with its own certificate of readiness and will- 
ingness to perform the terms of the agreement? The respondent was 
entitled to know with whom it was dealing, and the libelant had 
agreed that it should know, but failed to keep the terms of that agree- 
ment. The libel was clearly inconsistent in setting forth its rela- 
tion to this transaction, and by reason of such inconsistency and un- 
certainty it did not state a cause of action, and for the same reason we 
find that the second amended libel, assuming that it is before us, is 
insufficient, and does not state a cause of action. 

The judgment of the court below is affirmed. 



THOMAS HOGAN & SONS, Inc., v. KILLEEN. 

(Circuit Court of Appeals, Thlrd Circuit. May 19, 1920.) 

No. 2536. 

Master and servant <&=»278(17) — Finding of négligent failure to warn long- 
sboreman of method of loading held warranted. 

Evidence he.ld to support a ilnding that the method of dumping pig Iron 
from the bueket into the hold of a ship before the bucket reached the 
floor, by which libelant, an experienced longshoreman, was injured when 
the flrst bucketful was dumped, was unusual and dangerous, and that fail- 
ure to warn libelant of the use of such method was négligence, which ren- 
dered the employer liable for the injury. 

Appeal from the District Court of the United States for the District 
of New Jersey; Charles F. Lynch, Judge. 

Suit in admiralty by John Killeen against Thomas Hogan & Sons, 
Incorporated. Decree for libelant, and respondent appeals. Modified 
and affirmed. 

Runyon & Autenrieth, of Jersey City, N. J., for appellant. 

Alexander Simpson and George Cutley, both of Jersey City, N. J., 
for appellee. 

®=>For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Before BUFFINGTON, WOOI.LEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. John Killeen, an employé of the appel- 
lant, wàs injured while assisting in the loading of a vessel. Alleging 
that his injuries were the resuit of négligence on the part of his em- 
ployer, he brought suit on the admiralty side of the court below to 
recover damages therefor, and was awarded a decree. It is contend- 
ed on behalf of the appellant that the finding that there was négligence 
on its part was contrary to the clear weight of évidence and that the 
damages awarded to Killeen are excessive. Those are the only grounds 
relied upon for a reversai or modification of the decree below. 

Although possibly not strictly in accordance with the issues framed 
by the pleadings, the case was tried by both parties on the theory that 
the appellant's négligence, if any, consisted in setting the plaintif! 
to work in loading pig iron in the hold of a vessel without warning 
him that the method of dumping the bucket that carried the pig iron, 
which was being followed, was not the one customarily and ordinarily 
used in and about New York Harbor, where the vessel in question was 
moored, but, on the contrary, was an unusual and dangerous one. 
Killeen was injured early in the morning, and during the dumping of 
the first bucket load of pig iron which was lowered into the hold of 
the vessel af ter he had begun work. There is no prêteuse that he was 
warned or notified that it was intended that the bucket should be 
dumped in the way that it was. Killeen, however, was an experienced 
longshoreman, and if that method of dumping was the customary and 
usual one, he must be presumed to hâve been cognizant of it, and of 
the dangers incident thereto. In that event, under the circumstances 
of this case, he would not be entitled to recover. On the other hand, if 
the method employed was an unusual and dangerous one, it was un- 
doubtedly négligence, for which the appellant is liable, to hâve failed 
to notify or warn him thereof. Consequently the décisive issue of 
fact was whether that method was the customary one, or was an 
unusual and dangerous one. 

The bucket was designed, on the tripping of a latch, to dump itself 
while suspended in the air and without having rested on the floor, 
and after discharging its load to return in place automatically II was 
so operated when Killeen was injured. He and three witnesses pro- 
duced by him, who were working in the hold of the vessel and were 
likewise experienced longshoremen, testified that the usual method of 
unloading buckets in the holds of vessels, and in fact the only method 
which they had ever seen employed in work of a similar character, was 
to land the bucket on the floor, transfer the cable, to which it was at- 
tached, from the baie to the handholds on the rear of the bucket near 
the bottom, and then to cause the cable to be lifted by the steam winch 
or other source of power sufficiently to permit the bucket to be partial- 
ly overturned, and thus dump its load without being materially, if at 
ail, raised from the floor. The eflfect of the évidence of the appellant's 
witnesses (three in number) was, on the contrary, that the usual meth- 
od was that for which, as before stated, the bucket was designed, re- 
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ferred to in the évidence as dumping "on the fly." Two of thèse wit- 
nesses were manufacturers of buckets similar to that in use when the 
accident happened, and their testimony was that they had never seen 
that kind of a bucket used in the way that Killeen and his witnesses 
testified. The testimony of appellant's other witness, who was the 
foreman in charge of the work, and who had employed Killeen, was 
that the method of dumping "on the fly" was the customary one. But 
it is entirely évident from his testimony that there was a marked dis- 
position on the part of longshoremen to use the other method, and that 
they did so unless prohibited. 

It is argued with much force on behalf of the appellant that it is 
improbable to believe that a bucket, constructed and designed for 
dumping while sustained in the air, and unsuited for dumping in the 
way in which Killeen and his Avitnesses testified was the customary 
way, would ever be used in the latter way, and that this improbability, 
taken ,with the other évidence, so clearly outweighs the testimony pro- 
duced on behalf of Killeen as to require us to reverse the decree. It 
would indeed be difficult to understand why that method would be 
generally and customarily followed, involving as it must damage to the 
bucket, considérable loss of time, and more labor than if the bucket 
were operated as it was intended and designed to be operated, were it 
not for the fact that dumping "on the fly" was unquestionably attend- 
ed with dangers to those engaged in the opération. This latter con- 
sidération could quite easily account for the fact that longshoremen 
ordinarily used the other method, especially when unloading such ma- 
terial as pig iron. 

Moreover, we think that Killeen's version of exactly how the acci- 
dent happened tends to bear out his contention that the customary way 
of dumping \yas as he and his witnesses testified. It seems unreason- 
able to believe that he would hâve been in the position in which he was 
when he was injured, if he had expected the bucket to be dumped "on 
the fly." Thus it appears that the finding of the learned trial judge that 
the method of dumping which was followed on this occasion was un- 
usual and dangerous has ample évidence to support it, and that such 
évidence is not so opposed to the probabilities as to be considered in- 
credible. In such a situation, as he saw and heard the witnesses and 
was thus in a position to properly appraise their testimony, manifestly 
we would not be justified in holding that he erred in his finding. We 
are of the opinion, however, that the damages awarded are excessive, 
and that libelant will be properly compensated if he receives $2,000. 

Accordingly, the decree, so modified, will be aflîrmed, with costs to 
the appellee. 
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FLECK et al. v. l MÏEI) STATES. 

(Circuit Court of Appcals, Eislith Cirtniit. Miiy 4, 1020.) 
Xo. r,:',(U. 

1. Larceny €='34 — .4verment of noncoiisent of ovviier not necessary in inâict- 

ment. 

An indietment charKhifî that «Icfcinlarit "(ild kiiowiiigly, willfully, and 
feloniousiy takc, stcal, and <'arry away" eortain property sufiiciently 
charges that thc takin^ was withont tho consent of the owner. 

2. Larceny "S^^SOd) — Property sufflciently (lescribed in indictment. 

An indictment charging that d(!fendnnts stole a stated qnantity of whis- 
ky froni a particular car at a specified tirne, and place, aud giving name 
of sliipper and of t)ailee carrier and the plaiv. of sliipment, hcld to suffi- 
ciently deseril)e the property. 

3. Larceny 'S^^ZS — Intlictnient siifflcient in allégation of custody of property. 

Tliat an indictment for hirceny alleged that the property wa.s in iiosses- 
sion of a iiamed coi-poration as Iwiilee and connnon carrier, when in fact 
the property of sucli corporation was heing opéra ted hy the Director 
General of Railroads, hcUl not a substantial defect, nor prejudicial to 
défendants. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; Jacoh Trieber, Judge. 

Criminal pro.secution by the United States against Joseph Fleck aiid 
others. Judgment of conviction, and défendants bring error. Af- 
firmed. 

James E. Carroll and Arthur V. Lashly, both of St. Louis, Mo., 
for plaintifïs in error. 

W. E. Hensley, U. S. Atty., and Eustace C. Wheeler, Asst. U. S. 
Atty., both of St'. Louis, .Mo. 

Before SANlîORX and STONE, Circuit Judges, and MUNGER, 
District Judge. 

STONE, Circuit Judge. Error from conviction for violation of the 
Act of February 13, 1913 (37 Stat. 670, U. S. Compiled Statutes 1916, 
§ 8603), by stealing and by having in possession with guilty knowledge 
49 cases of whisky taken from an interstate shipment. 

[1] The sole questions hère raised bave to do with the sufficiency 
of the indictment. The indictment is challenged upon three grounds: 
That no offense against the United States is charged ; that the charge 
is fatally uncertain ; and that the charge contains no adéquate aver- 
ment as to the ownership of the stoîen property. The basis of the 
first challenge to the indictment is that it fails to allège that the prop- 
erty was taken without the consent of the owner and of the bailee 
having it in possession. The indictment charged that défendants "did 
knowingly, willfully, and feloniously take, steal, and carry away'' 
the property. It is impossible to give thèse words intelligible mean- 
ing apart from the idea that the act was donc without and against the 
consent of the owner, or the bailee, or of both. This is the only mean- 
ing that either a légal or lay mind could extract from such words. It 

<g=jPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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is obvîously unnecessary to repeat in some other verbiage a concep- 
tion already necessarily conveyed by what bas been charged. 

[2] The second challenge to the indictment has as its basis that the 
indictment failed to describe the stolen property with such certain- 
ty and particularity as to enable the jury to know that the property 
described was the same as that covered by the évidence. Counsel 
suggest that the indictment should hâve stated the size and kind 
of container, the alcoholic proof of the whisky, the name or brand, 
and the variety or kind, whether bourbon or rye. The indictment 
identified the amount of the article, that it was whisky, that it was 
taken from a particular car at a specified time, and gave the name 
of the shipper, of the bailee carrier from the possession of which 
it was taken, and the place of shipment. Any additional identi- 
fication was properly a matter of évidence rather than of plead- 
ing. See Morris v. U. S., 229 Fed. 516, 520, 143 C. C. A. 584, decided 
by this court. If défendants were not satisfied with the allégations as 
they stood, a bill for particulars could bave been pressed upon the 
attention of the trial court. As défendants were satisfied to go to 
trial without such detailed information, they cannot now be heard to 
complain. The further contention that the time and place of the 
theft are not definitely stated is hardly worthy of serious considér- 
ation, since it is answered by a mère reading of that portion of the 
indictment, which is : 

"That on or about the 25th day of April, 1918, at the elty of St, Louis, in 
the State of Missouri, and withln the division and district aforesaid, and with- 
in the jurisdietion of the court aforesaid, Joseph Fleck, Robert Wetzel, Thomas 
Dodd, E. .T. Murray, whose Cliristian name is to the grand jurors unknown, 
Cliarïes Murphy, and .Tohn Vaughn did l^nowingly, willfully, and feloniously 
talîe, steal, and carry away from a rallroad box car bearing the initiais C. C. 
C. & St. fj. and numbered 47400, which was standing in the rallroad yards 
east of Broadway and near Brooklyn street, in said city, with the intent thon 
and there to couvert the same to their own use, certain goods and chattels 
moving as and constituting a part of an Interstate shipment of freight, to wit, 
forty-nine cases of vi'hisky, which had theretofore been shipped by Bock 
Springs Distilling Company, from Owensboro, in the state of Kentucky, and 
which was then and there moving to Main Llquor House, at Oranger, in the 
state of Texas; the .shipment aforesaid belng then and there in the eustody 
of the St. Louis Merchants' Bridge Terminal Railway Company, a corporation 
of Missouri, as bailee and common carrier." 

[3] The remaining contention is that the indictment is fatally defec- 
tive, as omitting to state the name of the owner of the whisky. The 
argument pressed does not meet the point as stated, but is that the 
bailee is charged to be the St. Louis Merchants' Bridge Terminal 
Railway Company, while the court must take judicial knowledge that 
ail Interstate carriers and shipments were then under control of Wil- 
liam G. McAdoo, as Director General of Railroads. From this it 
is contended that the St. Louis Merchants' Bridge Terminal Railway 
Company, as such, could not hâve been the bailee or carrier in charge 
of the shipment. The allégation that the goods were taken from 
a railway car, and that they were moving and constituted a part of 
an Interstate shipment of freight, which had been shipped by the con- 
signer named, from Owensboro, Ky., to the consignée named at Granr 
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ger, Tex., was, in légal effect a statement that the goods were in the 
possession of the Director General of Railroads as the bailee and 

carrier (Bloch v. United States, 261 Fed. 321, 323, C.C. A. ), 

and this necessary légal conclusion from the facts stated is not over- 
come by the further statement that the goods were in the possession 
of the St. Louis Merchants' Bridge Terminal Company as bailee and 
common carrier. The défendants hâve suffered no préjudice, and it 
would be trifling with justice to permit a reversai of this case upon 
such a flimsy basis. 

The judgments are affirmed. 



SAMBUCETTI & CO. v. JAMES E. PEPPEK DISTILLING CO. 

(Circuit Court of Appeals, Seventh Circuit. March 30, 1920.) 

No. 2723. 

Principal and agent <S=>29% — Termination of exclusive agency contract by 
failure to exercise option for further purcliases. 

Under a contract for sale of 200 barrels of whisky, buyer to hâve sole 
agency for sale of the branch in a city for two years, with an option to 
buy an additional "200 barrels or part" within a stated time, in which 
event the agency was extended for one .vear, and a further option to buy 
"an equal number of barrels" in each of the three succeeding years, with 
like extension of the agency, the exercise of the first option held necessary 
to flx the quanti ty which might be bought in the foUowing years, and the 
failure to exercise it held to extlnguish the right to make further pur- 
chases thereunder, and to lirait the agency to two years. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Sambucetti & Co. against the James E. Pepper Distilling 
Company. Judgment for défendant, and plaintifï brings error. Af- 
firmed. 

Don C. Wray, of Chicago, 111., for plaintiff in error. 
Ben M. Smith, of Chicago, 111., for défendant in error. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge. Plaintiff in error, herein termed the 
plaintiff, broùght this action to recover damages in the sum of $75,- 
000 for a breach of a contract to sell and ship certain whisky manufac- 
tured by défendant in error, who is herein called the défendant. 
Qmitting the unimportant provisions, the contract reads: 

"Sambucetti & Co. agrée to purehase one hundred (100) barrels spring 
1911 Jas. E. Pepper, and one hundred (100) barrels spring '12 Jas. E. Pepper, 
at 55 cts., less 2% for cash, plus carrying charges from date of entry In 
bond to date. * • * 

"In considération of the above purehase, we [Jas. B. Pepper Distilling Com- 
pany] agrée to the following conditions : 

"First. Sambucetti & Co.. is to hâve the beneflt of any and ail advertising 
done in Memphis, either in newspaper, blUboard, or any other manner, should 
any be done in this territory. 

(g^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indejcee 
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"Second. Sambucetti & Co. la to Imve the sole agency in Mempliis for tlie 
period of two (2) yoars. * * * 

"Twelfth. Option is hereby glven to Sambucetti & Co. to purehase an addi- 
tional liundred (100) barrels sprins '11 or two Imndred barrels or part spriiis 
'12, and tlie option for the 'll's may be exercised any tinie b(>tween now aurt 
November 1, 1015, and the option foi- the '12's any tinie botween now aud 
NOvember 1, 1910. The.se to be billed to tbem at îi't cts. less 2% pins oarryinK 
charges. We fnrther agrée to give theni option on an equal number of barrels 
of 'IS's, '14's, and 'lo's. which option they may exercise on or before Novem- 
ber Ist of each year. 

"Should Sambucetti & Co. exercise thelr options, the sole agency is to be ex- 
t«'nded one year for each year's purehase, priées stipulated herein gov(>rned 
during continuance of agency. « * « 

"Fourteenth. Shouhl Sambucetti & Co. not bottle ail of thelr 'll'.s and '12's 
within the specifled time of two years they hâve the privilège of bottling un- 
der this contract and at the priée stipulated, any time thereafter. 

"Dated March 17, 1915." 

The controversy arises out of an attempted exercise of the second 
option found in article 12. 

On August 14, 1917, plaintiff, not having exercised its privilèges 
uhder the first option found in this article, elected to purehase 200 
barrels of spring '13, '14, and '15 whisky. Défendant refused to 
recognize plaintiff's right, and this action resulted. 

The contract may well be said to hâve dealt with three subjects: 
(a) The sale of certain whisky; (b) the establishment of an agency; 
(c) options to purehase more whisky under certain enumerated con- 
ditions. That the agency provision and the option provisions are re- 
lated is, we think, manifest. The second paragraph of the twelfth ar- 
ticle leaves little or no room for doubt. The contract first provided 
for a sole agency covering a period of two years. Clauses 2 and 14. 
This period could be extended, provided plaintiff exercised its option. 
Clause 12, second paragraph. 

As we interpret the ojstion clauses, plaintiff was given the privilège 
of purchasing an additional 100 barrels of spring '11 whisky, provided 
the option was exercised before November 1, 1915, and was also 
given the option of buying any part of 200 barrels of spring '12 
product, provided the option was exercised before November, 1916. 
Had plaintiff exercised this option, the agency would hâve been ex- 
tended one year, namely, from March 17, 1917, to March 17, 1918. 
But plaintiff did not exercise either option, and therefore its agency 
expired prior to its attempt to exercise the second option. We think 
the parties never intended that plaintiff might terminate the agency 
and yet retain the privilège o£ purchasing additional quantities o£ 
whisky. The provision for the extension of the agency in case plain- 
tiff exercised "their options" requires us to construe this paragraph as 
binding the défendant to sell 1913, '14, or '15 whisky only in case the 
agency at that time existed. 

But another reason for sustaining the judgment appears. The use 
of the woi-d "equal" in clause 12 is significant. In choosing this word 
the parties could not hâve referred to the number of barrels designated 
in the first option. For the number of barrels purchasable each year 
differed. What. then, was "an equal number of barrels" ? Very clear- 
ly it was intended that the number of barrels which plaintiff could 
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purchase was to be equal to the number purchased the previous 
year under the first option of article 12. In other words, if plaintiff 
exercised its options to purchase 200 of the 1912 barrels, then it had 
the right to purchase an equal number, to wit, 200 barrels, of the 
spring 1913, 1914, or 1915 product. If, on the other hand, plaintiff 
elected to purchase but 50 of the 1912 make, it could purchase 50 
barrels of the 1913, '14, and '15 manufacture. As the plaintiff did 
not purchase any of the 1912 barrels under this first option, it had 
no right under the second option to purchase any of the 1913, '14, 
or '15 make. 

It is unnecessary to consider other questions raised. 

The judgment is affirmed. 



BODKIN V. EDWARDS. 

(Circint Court of Appeals, Ninth Circuit. May 18, 1920.) 
No. 3428. 

1. Appcal and error ©=1097(1) — Décision on former appeal conclusîve on sub- 

secfueiit apppal. 

Wliatever lias beeu decided upon onc appeal canuot be re-examined in 
a subse(iu('nt appeal of the same .suit or action. 

2. Appeal and error ©^1099(6) — Décision on appeal from dismissal of bill 

constitutes iavv of case. 

The décision on an appeal from an order dismissing the bill of com- 
plaint was conclusive on a subse(iuent appeal from a jvidgment for plain- 
tiff, where the allégations taken as true on the first appeal were subistan- 
tiated by évidence on the trial. 

3. Appeal and error 'S=>1054(1) — Erroneous admission of évidence in equity 

suit harmless. 

lu an equity suit, the admission over objection and exception of évi- 
dence irrelevant, inimaterial, and incompétent affords no ground for 
reversai, as the court considers only that vphich is compétent and ma- 
terial to the issues joined. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Suit by William B. Edwards against Patrick H. Bodkin. From a 
decree for plaintiff, défendant appeals. Affirmed. 

See, also, 241 Fed. 931. 

Duke Stone and Dan V. Noland, both of Los Angeles, Cal., and 
Patrick H. Loughran, of Washington, D. C, for appellant. 
Henry M. Willis, of Los Angeles, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is the second appeal. The 
first was by Edwards, complaining that the District Court erred in 
sustaining a motion to dismiss his bill of complaint. 249 Fed. 562, 
161 C. C. A. 488. The bill is voluminous, setting forth with much 

«=»For other cases see aame topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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détail what was donc in the Land Department affecting plaintiff's 
alleged rights, so that this court had before it practically the whole 
case. Although the facts were not proven, they were taken to be truly 
alleged for the purposes of the motion. Three principal questions 
were determined, which, if the conclusions reached by the court 
are to be adhered to, are décisive of the présent controversy. They 
are: 

(1) That the Land Department erred in matter of law in hold- 
ing that the plaintiff had abandoned his homestead entry, while in 
fact he was residing upon the land and holding it pending a final 
détermination by the Secretary of the Interior as to whether or not 
the land would be required for irrigation works under the first form 
of withdrawal. It is unnecessary to restate the reasoning of the 
court which induced the resuit. 

(2) That the défendant acquired no preferential right by the pro- 
ceedings had, by reason of the lack of authority in the Commissioner 
of the General Land Office to promulgate the rule under which the 
right is claimed. But, says the court: 

"If it sl^onld be eonceded that défendant did obtaln a preferential right 
to enter the land while the land was completely wlthdrawn from entry under 
the first form, it was a right which, based upon a régulation, might be termi- 
nated by the Secretary of the Interior before entry, and in our opinion was so 
terminated by the régulations of January 19, 1909." 

(3) Assuming that the défendant was permitted to substitute his 
scrip location under a claim of a pref erred right, and that such 
scrip was issued under the law and régulation relating to soldier's 
additional homestead right, it was held that plaintiff was entitled 
to his homestead, under the régulations of the Land Department, for 
équitable reasons. Those reasons are fully stated in the opinion of 
the court. 

A careful review of the testimony assures us that ail material al- 
légations of the bill of complaint hâve been substantiated, including the 
supposition of this court relative to use made of the soldier's ad- 
ditional homestead scrip by Bodkin in securing his entry of the land 
in the Land Department 

[1] It is a rule of law, no longer to be controverted in the fédéral 
courts, that whatever has been decided upon one appeal cannot be re- 
examined in a subséquent appeal of the same suit or action. Thus far 
the déterminations upon the first appeal become the law of the case, 
and res judïcata, and thenceforth cannot again be questioned in the 
same cause by the parties to the suit or their privies. Supervisors of 
Wayne County v. Kennicott, 94 U. S. 498, 24 L. Ed. 260; Clark v. 
Keith, 106 U. S. 464, 1 Sup. Ct. 568, 27 L. Ed. 302; Mathews v. Co- 
lumbia Nat. Bank of Tacoma, 100 Fed. 393, 40 C. C. A. 444; Guaran- 
tee Co. of North America v. Phénix Ins. Co., 124 Fed. 170, 174, 
59 C. C. A. 376; Mutual Reserve Fund Life Ass'n v. Ferrenbach, 144 
Fed. 342, 75 C. C. A. 304, 7 L. R. A. (N. S.) 1163. 

[2] Applying the rule hère, and seeing that the subséquent prbceed- 
ing présents no additional question material to the issues, the former 
décision of this court is décisive of the case upon this appeal. 
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[3] There is much testimony in the record that is concededly ir- 
relevant and immaterial, and much that is incompétent as well; but 
its admission by the trial court over objections and exceptions af- 
fords no ground in a cause in equity for reversai. The Circuit Court 
of Appeals gives considération only to such as is compétent and 
material to the issues joined. 

Finding no error, the decree of the trial court will be affirmed. 



BROWN V. UMTED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. Marcli 30, 1920.) 
No. 5396. 

1. Indians 'S^'SS — Statute against possession of liquor applies in Indîan coun- 

try in Minnesota. 

Act May 25, 1918, § 1 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
4137aa ) , mailing it an offense to liave possession of intoxlcatlng liquors in 
the Indian country. wliere tlie introduction is prohibited by treaty or 
fédéral statute, lield valld and applicable in the territory in Minnesota 
included in the Ohippewa treaty of February 22, 1855. 

2. Indians <©=»35 — Treaty maldng applicable subséquent prohibition laws. 

A provision of an Indian treaty that laws then in force or thereafter 
enacted prohibiting the introduction, manufacture, or traffie in Intoxicat- 
ing liquors in the Indian country sliould be in force within the territory 
covered by the treaty, includes a law making it unlawful to hâve posses- 
sion of liquor in Indian country. 

3. Criminal law «^^'SegCS) — Evidence of prior offense admissible in prosecu- 

tion for having liquor in possession. 

In a prosecution for having liquor in possession in Indian country, évi- 
dence that défendant unlawfuUy introduced liquor into the same territory 
a few days before the offense charged, and before the law went Into ef- 
fect, held admissible. 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Criminal prosecution by the United States against Mike Brown. 
Judgment of conviction, and défendant brings error. Afïirmed. 

H. B. Haroldson, of Duluth, Minn., for plaintiiï in error. 
William Anderson, Asst. U. S. Atty., of St. Paul, Minn., and Alfred 
Jacques, U. S. Atty., of Duluth, Minn. 

Before CARLAND and STONE, Circuit Judges, and EELIOTT, 
District Judge. 

STONE, Circuit Judge. Error from conviction for having intoxi- 
cating liquor in possession within the Indian country, where the in- 
troduction thereof is prohibited by treaty or fédéral statute, in viola- 
tion of section 1 of the Act of May 25, 1918 (40 Stat. 561, 563 [Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 4137aa]). 

[1] The contentions of plaintifï in error are as f oUows : First, that 
the statute prohibiting possession of intoxicants is void as an invasion 
of the police power of the states ; second, that the authority of the 

'or other cases see same topic & KEY-KUMBER ia ail Key-Numbered Bigests & Indexes 
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government to legislate concerning intoxicants in référence to the 
locality hère involved (Crosby, Minn.), must be based upon the 
Chippewa Treaty of February 22, 1855 (10 Stat. 1165), and that, 
so Hmited, the statute has no application hère ; third, that évidence 
of sales of liquor to thèse Indians by plaintifï in error, occurring about 
two weeks prier to this défense, was improperly admitted. 

There is no dispute that the place where plaintiff in error possessed 
this liquor was Indian country. Nor is there any dispute that the 
introduction of intoxicating li(|uors was prohibited in this Indian 
country when this statute was enacted, nor could there be such dis- 
pute, as that has been settled by a décision upon this very provision 
of this treaty. Johnson v. Gearlds, 234 U. S. 422, 34 Sup. Ct. 794, 58 
L. Ed. 1383. To prohibit possession of intoxicants is a recognized 
and judicially approved means of enforcing prohibition laws. Bar- 
bour v. State, 249 U. S. 454, 39 Sup. Ct. 316, 63 L. Ed. 704; Crâne 
v. Campbell, 245 U. S. 304, 38 Sup. Ct. 98, 62 L. Ed. 304. The power 
of Congress to prescribe and enforce prohibition in Indian country 
is settled. Johnson v. Gearlds, 234 U. S. 422, 34 Sup. Ct. 794, 58 L. 
Ed. 1383, and cases there cited. 

[2] There is no merit in the contention that the terms of the Chip- 
pewa Treaty of 1855 (10 Stat. 1165) eliminated the application of this 
statute. Article 7 of that treaty provides : 

"The laws whieli hâve been or may be enacted by Congress, regulating trade 
and interoourso with the Indian tribes, to contintie and lie in force within and 
npou tlie several réservations provided for herein ; and those portions of 
said laws which prohibit the introduction, manufacture, use of, and traffic in, 
iirdent spirits, wines, or other liquors. in tlie Jndian country, shall continue 
and be in force, within the entire boundaries of the country herein ceded to 
the United States, uutil otherwise provided l)y Congress." 

The référence to existing laws was to the Act of June 30, 1834 
(4 Stat. 729), which prohibited the introduction, manufacture, or 
îrafîîc in liquor within the Indian country. Johnson v. Gearlds, 234 
U. S. 422, 435, 34 Sup. Ct. 794, 58 L. Ed." 1383. As to proscribe 
possession of liquor in Indian country is a proper method of enforc- 
ing laws against its introduction or traffic in it, the statute hère in- 
volved clearly comes within the treaty provisions. 

[3] The évidence claimed to hâve been erroneously admitted was 
of unlawful introduction of liquor into this same locality from 14 
to 16 days prior to this offense, and from 6 to 8 days before the stat- 
ute now involved became effective. This was a similar offense, but 
M short time before the one in question, and would strongly bear upon 
the course of conduct of accused, of which the présent act was one. 
We see no préjudice in the admission of this évidence. 

The judgment is afîirmed. 
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WILLIAMS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 29, 1020.) 

No. 5437. 

1. Criininal law «©=1169 (1) — Préjudice from admitted testimony deterraiiied 

from whole case. 

Whetlior aecused is prcjudiccd iiy tlie erronoous admission of évidence 
at a trial sliould not i)e eonsidercîd atjslractly, but tlie question is oue of 
practical effect, wlicii tlie trial as a whole aud ail the circumstances of 
the case are regarded. 

2. Ciiminal law ©=1169 (13) —Evidence of borrowing moiiey lield not preju- 

dicial, where guîlt was conclusive. 

In a prosecution for violating the White Slave Trafflc Act of June 25, 
1910 (Comp. St. §S 8812-881»), the admi.ssion of évidence that aecused bor- 
rowed nioney from tlie woman and liad not returned it, if erroneous, was 
not prejudicial, where the other évidence of guilt was overwhelming and 
undisputed. 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

George Williams was convicted of violating the White Slave Traf- 
fic Act, and he brings error. Affirmed. 

J. Q. A. Harrod, of Oklahoma City, Okl., for plaintif? in error. 
John A. Fain, U. S. Attv., of T-^awton, Okl., and Herman S. Davis, 
Asst. U. S. Atty., of Frederick, Okl. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

HOOK, Circuit Judge. George Williams was convicted and sen- 
tenced for violating the White Slave Trafhc Act of June 25, 1910 
(36 Stat. 825 [Comp. St. §§ 8812-8819]). The only complaint he 
makes in this court is of the admission at the trial of testimony that 
he borrowed a sum of money from the young woman in the case and 
had not repaid it. lie urges that the testimony was not relevant to 
the ciuestion of his guilt, and that its admission was prejudicial. 

[1,2] Whether préjudice results from the erroneous admission of 
évidence at a trial is a question that should not be considered ab- 
stractly or by way of detachment. The question is one of practical 
effect, when the trial as a whole and ail the circumstances of the 
proofs are regarded. In the case before us the évidence of guilt, aside 
from that challenged, was overwhelming and undisputed. It was 
wholly that of the prosecution, and no déniai or explanation of it 
was made in défense. The guilt of the aecused could not hâve ap- 
peared more conclusively, had he pleaded guilty in open court. It is 
manifest that he was not prejudiced by the admission of the testimony 
to which référence has been made. This conclusion makes it unnec- 
essary to consider whether the testimony was relevant or material. 

The sentence is affirmed. 

^ssPor other cases aee same topic & KEY-NUMBER in ail Key-Numbered Ulgests & Indexes 
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OKMULGEE WINDOW OLASS CO. v. WINDOW GLASS MACH. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 31, 1920.) 
No. 5383. 

Patents ©=338 — For drawing window glass valid and infringed. 

The Lubbers patents, Nos. 702,013, 702,014, 702,017, 822,678, 886,918, 
914,588, and 1,020,920, tlie Tliornburg patent. No. 759,329, tlie Chambers 
patent. No. 762,880, the Hitner patents. Nos. 821,361 and 822,452, the 
Sclimertz patent, No. 890,306, the Frink patent. No. 988,454, the Bridge 
patent. No. 1,006,995, and the Maynard patent. No. 1,073,613, ail relating to 
methods ànd machines for drawing glass, should each be viewed as a part 
of a completed whole, and as marking the successive steps in improving and 
developing the basic invention of Lubbers, resulting in processes and ap- 
paratus which hâve revolutionized the old art of making window glass and 
produced it commercially for the first time otliervvise than by hand blow- 
Ing. So considered, such patents were not anticipated, are valid, and are 
entitled to libéral construction as pioneer patents ; also held infringed. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; John C. PoUock, Judge. 

Suit by the Window Glass Machine Company and others against the 
Okmulgee Window Glass Company. Decree for complainants, and 
défendant appeals. Affirmed. 

Arthur M. Hood, of Indianapolis, Ind., and Paul Bakewell, of St. 
Louis, Mo., for appellant. 

Clarence P. Byrnes, of Pittsburgh, Pa., and Livingston Gifford, of 
New York City (George H. Parmelee, of Pittsburgh, Pa., on the 
brief), for appellees. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

CARLAND, Circuit Judge. This is an appeal from a decree hold- 
ing valid and infringed claims 4 and 5 of letters patent No. 702,013, 
issued to John H. Lubbers, Jvtne 10, 1902, for improvement in ap- 
paratus for drawing glass ; claims 5, 6, 8, and 9 of letters patent No. 
702,014, issued to John H. Lubbers, June 10, 1902, for improvement 
in method of dravving glass; claims 7 and 8 of letters patent No. 
702,017, issued to John IL Lubbers, June 10, 1902, for improvement 
in apparatus for drawing glass; claims 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, and 14 of letters patent No. 759,329, issued to Lincoln Thorn- 
burg, May 10, 1904, for improvement in glass-drawing apparatus; 
claims 1 and 2 of letters patent No. 762,880, issued to James A. Cham- 
bers, June 21, 1904, for method of drawing glass articles; claims 1, 
2, 3, and 4 of letters patent No. 821,361, issued to Harry F. Hitner, 
May 22, 1906, for improvement in devices for capping ofï glass cyl- 
inders; claims 1, 2, 3, and 4 of letters patent No. 822,452, issued 
to Harry F. Hitner, June 5, 1906, for improvement in speed-control- 
Ung devices for glass-drawing machines; claims 1, 2, 3, 4, 5, 6, 7, 
and 8 of letters patent No. 822,678, issued to John H. Lubbers, June 
5, 1906, for improvement in method of drawing glass cylinders ; 

i^z:zsVor other casea see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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claims 1, 4, 20, 21, 22, 23, 24, and 25 of letters patent No. 886,618, 
issued to John H. Lubbers, May 5, 1908, for improvement in apparatus 
for drawing hollow glass articles; claims 1, 2, 3, 4, and 5 of letters 
patent No. 890,306, issued to Louis R. Schmertz, June 9, 1908, fôr 
improvement in taking down apparatus for glass cylinders; claims 5, 
6, and 7 of letters patent No. 914,588 issued to John H. Lubbers, 
March 9, 1909, for improvement in glass-drawing apparatus; claims 
1, 2, 4, and 8 of letters patent No. 988,454, issued to Robert L. 
Frink, April 4, 1911, for improvement in glass pots or kilns; claims 
1, 2, 3, and 4 of letters patent No. 1,006,995, issued to Richard W. 
Bridge, October 24, 1911, for improvement in horses for glass cyl- 
inders; claims 3, 6, 7, and 8 of letters patent No. 1,020,920, issued 
to John H. Lubbers, March 19, 1912, for improvement in method 
of drawing glass articles; claims 1, 2, 3, 4, 5, 6, 7, 13, 20, and 21 of 
letters patent No. 1,073,613 issued to Oliver E. Maynard, September 
23, 1913, for improvement in glass-drawing and take-down apparatus. 
Shortly after the décision of this case in the court below, the Dis- 
trict Court for the Western District of Pennsylvania, in the case of 
thèse appellees against the Consolidated Window Glass Company, 
■Pennsylvania Window Glass Company and Kane Window Glass Com- 
pany, held the above or kindred claims of the Lubbers patents Nos. 

702.013, 702,014, 822,678, 886,618, 914,588, and 1,020,920, and the 
Bridge patent valid and infringed. It also held the Chambers and 
Hitner patents and claim 5 of Lubbers, No. 702,014, invalid; said 
claim 5 and the Chambers patent being held invalid for lack of inven- 
tion. The Hitner patents, except claim 3 of Hitner, No. 822,452, were 
found invalid, as being in public use and on sale. After the présent 
case had been argued and submitted on appeal, the Circuit Court of 
•Appeals for the Third Circuit affirmed the décision of the District 
Court for the Western District of Pennsylvania, with modifications 
and additions. 261 Fed. 362. The Circuit Court of Appeals, contrary 
to the décision of the District Court, held claim 5 of Lubbers, No. 

702.014, claims 1 and 2 of Chambers, No. 762,880, claims of Hitner, 
No. 821,361, for topping oflf glass cylinders, and claims of Hitner, 
No. 822,452, for a hoist, valid and infringed. An application was 
made to the Suprême Court for a writ of certiorari to review the 
décision of the Court of Appeals, but this was denied. (Since the 
préparation of this opinion the case of Plaintiffs v. Smethport Win- 
dow Glass Co. [W. D. Pa.] 266 Fed. 85, has been decided, and so 
far as applicable the décision is confirmatory of our views.) 

Fifteen patents and 75 claims are involved in the présent suit. The 
record consisted of 3,600 printed pages, and the briefs of counsel con- 
tain 400 pages each. The inclusion of so many patents in a single 
complaint would be an abuse of the privilège granted by equity rule 
26 (201 Fed. v, 118 C. C. A. v), if it was not for the fact that ail the 
paterits in suit relate to a machine or process for the manufacture 
of machine-drawn window glass, and involve interrelated and inter- 
laced problems. The défenses urged in counsel for defendanf's brief 
are about 70 in number, and it is apparent that no detailed discus- 
sion can be made of ail thèse défenses in a judicial opinion, The 
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évidence in the large record has been considered, as well as tlie briefs 
of counsel, and we shall proceed to state our conclusions as to the 
facts and law in as brief a manner as maj^ be possible, in view of the 
learned and exhaustive opinions of the Court of Appeals in the Third 
Circuit, Judge Thomson in the Western district of Pennsylvania, 
and the learned trial court in the présent case. In view of the dis- 
cussion found in the briefs of counsel as to what the trial court 
said in its opinion as to the validity of any of the patents in suit when 
standing alone, we may remark that it is the judgment rendered by 
the trial court which is under review, and not the language used in its 
opinion. The basic subject-matter of ail the patents in suit is ma- 
chine-drawn window glass. As to the défense of noninvention it 
is necessary to consider how window glass was made prior to 1904; 
that being about the time a machine or process had been invented 
by which a cylinder of glass of the dimensions usual in the hand- 
biowing process could be drawn. The following is a fair statement 
of what the évidence shows as to the hand-blowing method : 

"AU window glass is innde in the forni of cylinder.s, wliich are later split 
open and flattened in a flattening oven. Prior to 1904 tlie cylinders were 
niade by 'blowers' who nsod a hand blowpipe. Tlie 'xatherer' inserted 
tlie bell-shaped heated ond of this pipe in the meltiiig pot or tanlî where 
the glass was made, and rotated it to gather a .<mall mass on the hot 
pipe end. The pipe was then taken to the cooling tub, where the pipe shaft 
was eooled and the glass shaped and cooled on the surface. This opération 
was repeated several times, giving successive glass layers like the slcin of an 
onion. The plastic glass lump was then sliaped by turning it in a suitably 
cooled wooden or métal block having a sliaped cavity and was then taken to 
the 'blower.' He blew in soine air by his lungs, while turning the mass in 
the block, giving it a rough pear shape. The glass was then relieated in a 
'blow furnace,' and the blower then began to swing the depending plastic glass 
mass in a trench, while twlrling or turning the pipe at iiitervals and blowing 
at intervais. The glass was elongated by gravity and swinging, and the air 
blown in, and the mass was kept symmetrical by twlrling. In a short time 
the mass became toc cold to work, and it was then again reheated In a blow 
furnaoe, and agaln elongated by the intermittent steps of swinging, twirllng. 
and blowing. When the blowing was complète, the end of the 'roller' thus 
formed was heated in the blow furnace and the closcd end blown open. The 
roller was then laid on a horse and tlie blowpipe broken or cracked off. The 
rounded end was then 'cnpped off* or severed b.y wrapping around it a thread 
of hot glass and toucbing it with a cold iron. The 'rollers' or small cylinders 
so produced were from 5 to 6 feet long and 8 or 10 inches In dlameter, weigh- 
ing about 20 pounds. This work demanded the highest skiU and great 
strength and three years' apprenticeship was required to learn it." 

Prior to the patents in suit ail window glass throughout the world 
was made by hand-blowing. This being the state of the art, there 
was invented a machine or process for making window glass by 
purely mechanical means. The Judges of the Court of Appeals of 
the Third Circuit had the opportunity of viewing the process of 
drawing glass by machinery, and Judge Buffington in delivering the 
opinion of the court detailed that process as follows: 

"But, to return to the faetory visited, it wIU be noted that the machinery 
by which this draw is there effeeted was centered In a platform about 40 feet 
above the molten glass. This platform contalned the différent mechanisms 
required, and had suspended from it the mechanical semblance of a glass- 
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blower's tool. Tliis tool wïis a hollow pipe about 5 or 6 feot iu leugtli, at the 
bottom of which was a circular pièce of steel, tbe wliole tool somewhat re- 
sembling a iiiusliroom .stem, with the top or uiubrella invertetl. From a eage 
in front of th(> nieelianlsni, wliere tlie tîingle operator, who controls tlie opéra- 
tion, watched and opersited, tlie drawing tool or bait, as it is technically term- 
od, was caused to slowly descend. As tlip cage or meclianism was lowered 
along guideways wbicli reached nearly to the pot, tlie inside of the steel bait 
rtipped into the molten glass, which entered and filled the interior of the bait. 
As the bait had an interior edge or knnckle at Its lower part, a circular rini 
of glass was at once fornied by' the molten glass coming in contact with the 
cooling steel. This solid rini thus formed was the start and support for the 
drawing opération which followed. As tlie bait slowly emerged from tlie pot 
of molten gla.ss, a cylinder began to form, in a shape resenililing a great demi- 
John ; that is, tir.st the iieck, then the gradually exi)anding shoulder.s; then 
the main or cylinder body proper, whic'li slowly încreased until a diameter of 
about H8 inches was reached. As the 'bait' continued rising, a molten glass 
cylinder was slowly drawn npward from the pot and this cylinder, now 38 
inches in diameter, slowly and ma.jesti<ally was drawn npward and upward 
nnti! it reached a height of about I-Î8 feet. ïlie slow émergence of thèse 
cyllndrical walls of even thickness from a batli of molten fluid, mounting to 
such a height, self-supportiiig and changing gradually from fluid to plastic, 
then to solid, gla.ss, impressed one as a real, véritable miracle, as the great 
cylinder stood erect, of predetermined thickness, and of clear transparency. 
It stopped substantially 40 feet above the ground, supported by its own sides, 
and those sides resting on a fluid bed of molten glass at its foot. * * * 
"Wliat shall be done with this immense cylinderV A cold bar of steel Is run 
around the lower end of the cylinder, and it is at once eut ofiC from the plastic 
glass, which falls back into the pot. We hère note that the glass which falls 
back into the pot, and which is called the 'aftermath,' does iiot concern us in 
the présent case : but the character of that aftermath and the conditions neces- 
sary for its treatment were matters which had to be reckoned with In effectlng 
the Industrial and eeonomlfal .snccess of the drawing process under considéra- 
tion. A large lioop, padded with asbe.stos, is then run around the severed end 
of the cylinder. To this is attached an overhead Une. The lower end of the 
cylinder is drawn out from the pot into mid-air, and as it is drawn out the 
cage, with the bait, is lowered until the great cylinder reaches a horizontal 
position. Then the bait is detached, and, although its weight i.s well up to a 
hundred pounds, it is held suspended by the cylinder itself. The cylinder is 
then dropped into a long liorse or supporting rack, which consists of upright 
stems having semiclrcular hoops at their upper end, which are so spaced as 
to support the cylinder when lowered onto thcm. At this point a workman 
takes a capping tool, and l)eginning with tlie upper end of the cylinder, next 
the bait, caps or cuts the cylinder along th<^ desired Unes. Thèse large cylinder 
sections are then movcd away to separate horses or racks, and after being 
longItudinall.y eut, are subjected to the treatment of flattening, ironing, anneal- 
ing. and cleaning, which were followed in the course of the sinall single cylin- 
ders of the glass-blower's art." 

We may add that this process is substantially the process shown 
by the évidence in the case before us. With the art of making window 
glass in the state it was prior to the patents in suit, Lubbers, in 1894, 
having shown James A. Chambers, one of the leading window glass 
manufacturers of the world, that he could dip a hand-blower's pipe 
in a bowl of melted glass and draw a hollow glass body upwardly by 
raising the pipe while blowing in air, started at Allegheny, Pa., at 
Chambers' expense, to experiment with the idea for the purpose of 
solving the problem of drawing mechanically and continuously from 
a bed of molten glass a self -supporting cylinder of substantially uni- 
form diameter and substantially uniform wall thickness, ia size so 
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much lârger than the glass cylinder of the hand-blown art as to 
increase output and decrease cost. Consolidated Window Glass Co. 
V. Window Glass Machine Co., 261 Fed. 370, C. C. A. . 

It is admitted by counsel for défendant that the évidence in the 
record shows that the problem of producing machine-drawn window 
glass was one presenting enormous difficulties. Lubbers thought he 
could put machine-drawn window glass on the market in 3 months, 
but 11 years elapsed and $3,000,000 was spent before this was accom- 
plished. The first problems encountered by Lubbers in experimenting 
with actual molten glass were those which may be denominated bath 
problems ; the "bath" being the molten glass contained in the melting 
pot from which glass cylinders are drawn. Some of the new factors 
which had never been met with in glass working were, first, working 
the glass into final solidified form while it was in a molten condi- 
tion at a higher température than ever before so worked; second, 
providing the proper conditions of bath and draw; third, the factor 
of surface tension, a property of liquids, the molten glass being a 
liquid; fourth, taking care of the "aftermath" or colder glass re- 
maining on and in the molten bath after the drawing of the cylinder. 
Thèse gênerai factors it may be seen at once distinguish the machine- 
drawn art from the hand-blowing process. Lubbers found that he 
must not only start drawing with a molten bath, but must apply beat 
to keep the glass in molten condition throughout the draw. This 
beat applied prevented the chilling of the molten glass to a plastic 
condition, which would stop the drawing opération. The beat of 
the bath passed out rapidly through the pot walls, and Lubbers found 
that he must preheat the clay pot, so that the glass would be ladled 
from the tank furnace into a highly heated pot, and also that the 
cooling of the molten glass in the pot must be checked by applying 
heat to the pot during drawing. He also discovered that this beat 
should be applied beneath the pot, so as to keep a hot body of molten 
glass beneath the surface of the bath, which surface was cooled both 
by exposure to the air and also preferably by added artificial cooling. 

As to the second factor, Lubbers found that the heat which he 
applied by gas burners distributed around the wall of the kiln con- 
taining the pot would prevent proper setting of the glass in the wall 
of the rising cylinder. In order to overcome this, he conceived the 
idea of cutting the applied heat ofï from the drawing point by a 
shield. In the pot form, the pot form itself was utilized as the shield, 
by arranging it to coact with the roof or top stone of the kiln. In 
the forehearth form he used a separate vertically movable shield. 

As to the third factor of surface tension, Lubbers discovered that 
he must maintain symmetrical heating and cooling conditions around 
the centerof the draw ; that is, in concentric circles around the center 
or axis of the draw, the température must be approximately the 
same in ail parts of each circle. Surface tension is a peculiar phe- 
nomenon of liquids, inhérent in their surface layer; and in molten 
liquids it changes with changing température. Hence, if the tem- 
pérature at one side of the bath dififered from that of another, the 
surface tension differed; and as a resuit the glass drew up thicker 
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on one side than the other, and the cylinder would travel across the 
bath, strike the pot wall, and pull in twain. By applying the heat in 
such a way as to keep the température of the glass approximately 
symmetrical, L,ubbers overcame this difficulty. 

As to the fourth factor, it appears that, as Lubbers was experi- 
menting on intermittent cylinder drawing, he found that he must 
find some way of taking care of the "aftermath" left after a draw. 
As no one had ever drawn any cyîinders, this was a new problem. 
Lubbers solved it by melting back the aftermath between the draws 
by means of heat applied on top of the glass in the segregated zone. 
In the pot form he lowered the pot, removed the water ring, closed 
the top hole by a suitable cover, and applied the heat of the burners 
to the top of the glass. It thus appears that there were two periods 
of what is called symmetrical heating: First, symmetrical heating 
during the drawing ; second, symmetrical heating to melt back and 
refine between the draws. Lubbers was the first to apply heat during 
the draw and shield the glass from this heat, and the first to then 
remove the shield and apply surface heat to melt back the after- 
math before the next draw. It appears from the évidence that the 
bath problems, both as to pot drawing and forehearth drawing, lay at 
the threshold of the cylinder drawing art. Until they were over- 
come, no further progress could be made because no cyîinders could be 
drawn. Thèse problems were actually discovered and solved for 
the first time in the art by Lubbers, the patentée in the main basic 
patents in suit. 

After finding and solvlng thèse bath problems, Lubbers through 
the 6 or 7 years' work in Allegheny also met and solved many in- 
tricate problems connected with air distention of the cylinder, pro- 
vided a practical form of drawing apparatus, and a practical method 
of taking down the cylinder when drawn. Knowing that it was im- 
practical to blow with the mouth in any commercial drawing of 
cyîinders by machine, Lubbers used a fan and a hand valve for 
control'of the air. The results from this mode of supplying air 
were bad, the cyîinders drawn being bumpy and corrugated, and it 
was difiicult to détermine the cause of this resuit. Lubbers believed 
for a long time that the bumpy, corrugated condition of the cyîinders 
resulted from an uneven air pressure supply, and he therefore tried 
ail kinds of air control devices, such as gasometers, reducing valves, 
and other appliances. He tried thèse both singly and linked up in 
séries. He continued under this belief that the trouble was with 
un-uniform air supply until he practically exhausted the field of air 
control, then finally concluded that he had made the air supply uni- 
form and that other reasons for corrugations and bumps were prés- 
ent. It was finally found that, even with uniform air, the entering 
air, becoming heated by the hot glass and consequently expanded, 
would swell out the cylinder, the operator would then naturally shut 
ofif some of the air with the hand valve, the cylinder would contract, 
the operator would then naturally open the valve, the cylinder would 
again expand, and so on, giving a séries of bumps, which were inter- 
mingled and confused with the bumps resulting from other causes. 
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At this time the actual pressure in the cylinder was not known, and 
the discovery of the reason for the bumps was in itself a difficuh 
and abstruse problem. After long expérimentation, Lubbers begaii 
to see that, in the drawing of a cyUnder between 5 and 10 feet long, 
the rate of air supply should be gradually increased and a more linel} 
graduated device than an ordinary hand valve must be provided for 
enabling this increase to be gradually performed, as contrasted with 
sudden relatively large changes in pressure. For this purpose he 
finally devised the graduating valve shown in patents 702,013 and 702,- 
014, the long lever arm of which was gradually and slowly turned dur- 
ing the upvvard drawing of the cylinder. By thèse discoveries Lub- 
bers separated the bumps caused by the naturally too coarse and large 
movements of the hand valve from the bumps now known to be caused 
by other factors. Without measuring the actual cylinder pressure, 
he finally realized that exceedingly small successive increases in pres- 
sure must be produced and carefully graduated during the drawing 
opération, and then discovered that a graduating device, whether 
worked by hand or mechanically, must be used to gradually and 
slowly increase the rate of air supply. At the présent time it is 
known there are several reasons for the necessity of a graduated air 
supply, namely, the shrinkage in volume of the air in the cylinder, 
owing to its graduai cooling off as the cylinder elongates, and the 
graduai decrease in the amount of beat imparted to the air entering 
the cylinder as the cylinder elongates, causing lessening expansion 
of air, and, as thèse actions continue throughout the entire draw of 
the cylinder, they alone require a graduai increase in the rate of air 
supply throughout the draw, to keep the rising cylinder of the same 
gênerai size or diameter. 

Another very complicated question of air control was encountered 
by Lubbers in his longer draws at Allegheny. While the earlier pat- 
ents in suit show only a single cylinder about 5 feet long, yet there 
were actually drawn cylinders from 8 to 10 feet in length. Lubbers 
found that after the first 4 or 5 feet there were successive swelHngs 
ont and drawings in of the cylinder, which he termed "breathing." 
After the first 4 or 5 feet the cylinder seemed to act like the chest of a 
person breathing. The cause for this was unknown, and is not now 
positively known. The problem was discovered by Lubbers, and he 
decided that thèse breathing bumps were caused by some unknown 
natural law, and that they could not be handled by any instrumental- 
ity then known to him. He finally decided to try some means for cut- 
ting down thèse bumps. Thinking that they must be due to successive 
rises and falls in the pressure, he tried to relieve the pressure rises as 
they formed by cutting off the tops of the pressure bumps. The 
évidence shows that at Allegheny he tried two means for doing this ; 
one being a light spring-pressed valve on the blowpipe as shown in 
patents Nos. 702,016 and 702,017, and apparently at that time was 
introducing air upwardly through a nozzle in the center of the 
pot. He also tried tapping a small open hole in the blowpipe, which 
could be closed and opened by inserting or removing a wooden plug 
in it. 
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The contents of the continuoiisly upen venthole patent, No. 886,618, 
would indicate that Lubbers first tried the open hole, then tried the 
spring-pressed valve, and finally went back to the open hole. For 
the latter he also used in Allegheny a brass pet-cock, as well as the 
hole closed with the wooden ping; but no final décision seemed to 
hâve been reached in regard to thèse pressure-relieving Systems until 
what is known as the Alexandria period. It seems to be agreed that 
no one had ever discovered that the rate of air supj)ly must be 
gradually increased in drawing a cylinder from the molten glass to 
keep the cylinder of the same size. The paper patent art at this 
time was simply to increase ihe air pressure to make a cylinder lar- 
ger, or decrease it to make it smaller. The testimony shows that in 
the latter part of 1901, after some 5 or 6 years' continuons expéri- 
mental work, and after the expenditure by Chambers and his as- 
sociate hackers of about $1,000,000, Lubbers was drawing single- 
strength cylinders of about the same size as hand-blown cylinders. 
Under this condition of affairs it was decided that an attempt should 
be made to draw larger and longer cylinders, for the purpose of in- 
creasing production and reducing the operating expenses to a point 
where compétition with the hand-blown art might be possible. With 
this idea in view the parties interested began to rebuild and equip 
a plant at Alexandria, Ind., and installed some drawing machines 
intended to draw cylinders from 15 to 18 feet long from pots ar- 
ranged in kilns. The experiment started in June, 1902. It was during 
the expérimental work at Alexandria that the apparatus was designed 
to give three classes of speed in the drawing of the cylinders: (1) 
A slow class of speed for the neck and cap. (2) A faster class of 
speed for drawing the cylinder. (3) A still faster class of speed for 
thinning after the draw. Through the Allegheny period the entire 
draw was carried out at the same speed and consequently the cap 
of the cylinder was thinner than the class of the cylinder proper. 
In drawing long cylinders it was found to be essential to form the 
cap of thicker and stronger glass than in the caps for the lighter 
cylinders, and this was the reason for the idea of drawing the cap 
with a différent and lower class of speed, and then shifting to another 
and higher class of speed in drawing the cylinder proper. It was 
also at Alexandria that Chambers made the discovery in the art of 
making window glass that, although heat was applied to the pot to 
keep the glass melted during the drawing opération, nevertheless the 
glass was cooling and growing stirfer during the drawing opération. 
This was not discovered at Allegheny, but became apparent in the 
long draws made at Alexandria, where it was observed that in 
the longer draws the glass grew gradually thicker. To overcome this 
difficulty Chambers devised a method which consisted in gradually 
increasing the speed of drawing by small incréments during the 
drawing of the cylinder proper. 

No one had ever conceived of actually varying the speed during 
the drawing of a cylinder where uni form thickness was desired. 
It remained, therefore, for Chambers to make this very original con- 
ception to overcome the graduai thickening. He conceived that, as 
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the glass was gradually chilling and gradually thickening, a graduai 
change of speed during the drawing of a cyhnder body itself would 
overcome this trouble. It was at Alexandria, also, that the great 
difficuhy of the long period of delay between draws was remedied, 
in. the invention by Lubbers of what is called the three-pot turn- 
table System in a heating kiln. It was also at Alexandria that Lub- 
bers, in working to reduce the time between draws, discovered the 
idea of using the beat applied directly to the surface of the after- 
math to melt it out of the pot, instead of melting it back in the pot- 
This was accomplished by the construction of a four-pot turntable, 
built and installed in the fall of 1902. In the four-pot turntable, 
the fourth added station was for draining, and was placed between 
the reheating station and the charging station. After the glass was 
heated at the reheating station, the pot came to the draining station, 
where it was tilted and the reheated glass was drained out under 
the further beat of the kiln applied to the surface of the glass. Thèse 
structures devised by Lubbers were improved upon by the inven- 
tion disclosed in the Thornburg patent, No. 759,329. The invention 
of Thornburg was the piacing of two clay pots back to back mounted 
on trunnions, so that this double pot System could be turned over in 
a kiln. 

Many différent problems were met and solved at the Alexandria 
plant, among them those disclosed in the Hitner inventions, patents 
Nos. 821,361 and 822,452. In the winter of 1902 and 1903 the plant 
at Alexandria became so unsatisfactory that for this and other rea- 
sons a plant was started at Gas City, Ind., with Thornburg as super- 
intendent. It appears from the évidence that the inventions made 
in the AUegheny period, while suffîcient for the drawing of cylinders 
of single roller length, were far short of commercial success, and 
over 4 years more of continuons work was done after that before 
commercial success was attained. When commercial success was ob- 
tained, however, ail of the basic inventions of the AUegheny and 
Alexandria periods had to be used. AU the bath factors, the drawing 
factors, the air-controlling factors, and the speed factors are contin- 
uously acting upon the drawing; therefore the methods and devices 
for handling and meeting thèse problems must ail coact simultaneous- 
ly in correct relationship and proportion to each other, and it is 
one of the great difficulties of making commercially valuable window 
glass, with the différent steps and devices as disclosed in the patents 
in suit, if thèse steps and devices are not properly proportioned and 
suited to each other. During the time succeeding the Gas City period, 
as well as before, one of the main troubles in the manufacture of win- 
dow glass was the making of thick and thin glass, so far as the glass 
cylinders were concerned. Through the entire history of the attempt 
to draw cylinders by machinery the bait had always been centered in 
the pot at the beginning of the draw; that being considered essen- 
tial. The cage support for the pipe had been made adjustable for 
this sole purpose and resuit, namely to center the pipe in the pot in 
spite of the shifting of the pot and kiln under varying beat conditions. 

Ail through the Alexandria and Gas City periods and afterward 
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there still remained the great difïkulty o£ "thick and thin" glass; 
that is, a cylinder having thicker portions and thinner portions. L,ub- 
bers was of the opinion that with the best that could be donc in sym- 
metrizing heat conditions it was impossible to accurately symmetrize 
the température in varions parts of the bath. In his study of the 
matter he f ound that in drawing thick or thin glass the cylinder usually 
traveled over the bath, and finally discovered that this traveling de- 
pended on and flowed from certain différences in température, either 
in the glass of the bath or in the segregating wall or vessel, and that 
this caused différences in the surface tension of the bath. This dif- 
iiculty seemed insurmountable, unless the heat conditions could be 
absolutely controlled and equalized. Lubbers finally solved this 
most difficult and complicated trouble by the simple idea of initially 
adjusting the bait to the one side of the bath in the opposite direction 
to that in which the cylinder was traveling. If the conditions were 
that the cylinders traveled toward one side of the pot, in drawing 
the next cylinder he found that by adjusting the bait in the opposite 
direction to that in which the cylinder had been traveling, and then 
starting the next draw, he could compensate for or neutralize this 
traveling tendency, and in this way compensate for or neutralize for 
the slightly varying heat conditions and obtain glass of substantially 
even thickness. In our judgment this was one of the great discoveries 
of the entire development of the machine-drawn art. This matter of 
surface tension and removing the difficulty of thick and thin glass 
was the final basic contribution by Lubbers to the making of success- 
ful cylinders. 

During the expérimental development the glass cylinders were tak- 
en down by hand, and it was left for Maynard patent, No. 1,073,613, 
to devise an apparatus which would co-operate with the drawing 
frame or cage in supporting the weight of the cylinder during the 
taking down of the same. This invention greatly reduced the danger 
to the workmen, as well as the labor in supporting and carrying the 
combined weight of the cylinder and bait. For this purpose he pro- 
vided a cradle carried on a trolley movable on a track extending from 
the drawing apparatus over the supporting horse. In the use of 
the apparatus the take-down carriage is moved up the track to the glass 
cylinder which has been eut free from the bath. The cradle is swung 
back of the cylinder, the lower end of the cylinder is then pushed 
out manually by the cradle, while the latter is disconnected from its 
actuating rope, the rope clutch being at that time opened. Then, when 
the cable is started, it engages the clutch and moves the carriage 
with its contained cylinder outwardly. Thereafter the carriage is 
moved over the horse, and the horse supports are lifted up to engage 
the cylinder. Schmertz, No. 890,306, greatly improved the Maynard 
take-down by the idea of using a flexible overhead track, instead of 
Maj'nard's rigid track. This flexible cable track for the cradle trolley 
accommodated itself to the movements of the cylinder and reduced 
breakage. 

We hâve thus gone over the expérimental period, which finally 
resulted in a machine or process which manufactures window glass 
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in the manner detailed in the opinion of the Court of Appeals of the 
Third Circuit, supra, for tlie purpose of indicating in a gênerai way 
the problems which were met and solved by Lubbers and his asso- 
ciâtes. Comparing the resuit accomplished with the hand-blowii 
method, as both appear in this record, but one conclusion can be 
reached in regard to the question of invention, and that is that the 
discovery and solution of the problems which were met in the effort 
to invent the machine or process embodied in the patents in suit 
shows inventive genius of the highest order, and entitles the inventors 
to ail the rights of pioneers in the art to which the patents relate. 
It is insisted by counsel for the défendants, however, that each one 
of the patents in suit must be judged as to its validity when standing 
alone, and that when so viewed none of them présent anything new 
and useful in the window glass art. This question bas been seriously 
and carefully considered by the court, as the gênerai rule is that 
patents for a definite invention must stand or fall on their own dis- 
closures. We find no case which in its facts is similar to the one 
at bar. Lubbers and Chambers and their associâtes, it must be ad- 
mitted, started with the idea of inventing a definite machine or process 
for the manufacture of window glass. During the years of disap- 
pointment, trouble, and expense, with magnificent courage and faith, 
they never swerved from their purpose, and each patent in .suit was 
applied for and received with the single idea of protecting the basic 
discoveries which were in the minds of Lubbers and Chambers when 
they started in 1894. What the inventors and their associâtes would 
seem to be entitled to by their patents as contracts between the people 
of the United States and themselves, made through the executive de- 
partment of the government, is the exclusive right to use, vend, and 
sell for the term limited by law the machine or process which was 
finally perfected and which Chambers and Lubbers started in LS94 to 
invent. 

The first patents in suit disclosed the first apparatus and methods 
by which cylinders of window glass were actually drawn from the 
mohen bath for the first time in the world. The succeeding main 
patents disclosed the apparatus and methods by which for the first 
time a long and intricate séries of troubles and différences in commer- 
cial glass drawing were overcome and the drawing of window glass 
cylinders for the first time made profitable in compétition with hand- 
blowing. Thèse différences arose in drawing long cylinders, in cut- 
ting down the time between draws, in avoiding thick and thin glass, 
in preventing breaking away at the cap or neck, in heavy pulsations 
and corrugations of the cylinder, reducing the enormous breakage, 
keeping the glass uniform in thickness from one end to the other, in 
capping off, and ease and rapidity of taking down. For the first time 
in the history of the world commercially successful window glass 
cylinders were now drawn from a bath of molten glass out of contact 
with any shaping surface; the cylinders simply growing up in the 
open air under the sole influences of bath control, air control, speed 
control, chilling and température control, and surface tension con- 
trol. The ideas embodied in the patents in suit revolutionized the 
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old art of making window glass, if they did not create a new art. The 
manufacture of window glass was greatly cheapened and the price 
to the consumer was lowered, so that to-day two-thirds of the entire 
production of window glass in the United States is made by the ma- 
chine-drawn method. The plaintifïs hâve used and are using the 
main features of the patents in suit and ail improvements thereon. 
We therefore concur in the opinion of the Court of Appeals of the 
Third Circuit, supra, in that of Judge Thomson, and in that of the 
learned trial court below, to the efïect that it is the duty of the court to 
view the patents in suit as involving interrelated and interlaced prob- 
lems, which can be intelligently considered and the rights of the par- 
ties determined only in viewing them as a part of a completed whole. 

As to the défense of anticipation, so far as the prior art is con- 
cerned, leaving out of considération prior patents, we are satisfîed 
with the language used by Judge Thomson in his opinion in the 
Consolidated Case, as f ollows : 

"WMle there nre certain analofçies between (lie hand-blowiiig and machine 
opération of drawlns; glass cylinders, the fornipr havlng tanght certain priiici- 
ples, as the régulations of the si'w of the cylinder by interna! air pressnre, 
and control of the thiekness of the glass by elongation, yet there are many 
fundamental and vital différences between the two Systems. In the hand 
method, the bail of glass on the blowpiiie Is made npof successive layers ; each 
layer being chilled before tlie next is applicd. The bail is a plastic solld, differ- 
ing much in température from the molten bath, is sliaped before the draw is 
started, and has a heavy outer skin or laycr. Instead of the cylinder being 
drawn npward from the stationary inass of molten glass, the glass Is drawn 
away from the blowpipe by its weight and the centrifugal force caused by 
the swiiignig of the cylinder. The opérations are not continuons, but intermit- 
tent and successive, elongating by swinging. swelling the cylinder out, rebeat- 
ing, blowing by pnffs, etc. The problems of the liciuid bath, with its varying 
températures and surface tension the differing zones of glass passing from 
the molten glass at the beginning, tbrougli the meniscus zone, the plastic zone, 
the setting zone, to the cold zone, ail thèse are wanting in the hand-blowing 
process." 

In regard to the prior patents, we concur in what is said by the 
Court of Appeals of the Third Circuit, in the opinion of Judge Thom- 
son, and of the trial court. We only add the remark that the admis- 
sion of defendant's counsel that J^ubbers and Chambers had before 
them enormous difficulties when they started in to invent a machine 
or process for manufacturing window glass by mechanical means, 
and the évidence in the record of a struggle of 11 years at great ex- 
pense is a strange commentary u])on what the ijrior art actually show- 
ed, especially in view of the évidence that Chambers and Lubbers 
were experienced glass men. 

We are satisfied with the reasoning of the Court of 7\ppeals of the 
Third Circuit in sustaining Lubbers' patent. No. 886,618, for an air 
vent hole in the apparatus for mechanically drawn glass, filed May 
21, 1903, and granted May 5, 1908, after the patentée on the sugges- 
tion of the Patent Office had later made a divisional application in 
that patent, by applying for patent No. 1,121,920, and filing nearly 
three years later additional claims for an additional ])atent ; also 
the reasoning of the same court in sustaining the liitner patents. 
Nos. 821,361 and 822,452. 
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A défense is made to Lubbers' patent, No. 702,013, that the vent 
hole was necessary in the original apparatus and was concealed. 
We do not think that this défense can prevail, as the évidence shows 
that the vent is not necessary until the cyhnder is 8 or 10 feet long, 
therefore there would seem to be no basis for defendant's contention, 
especially in view of defendant's défense of prior public use of the 
vent. During the time that the shorter cyHnders were being drawn 
the vent was a subject of secret expérimentation, and nothing definite 
and final in relation thereto was determined upon until longer cyl- 
inders were drawn. 

As to infringement little need be said. The évidence shows that 
the défendant made practically a copy of plaintiff's apparatus and 
methods, and did so in an aggravating way, by hiring Westbury, 
plaintiff's superintendent of a factory, to build and operate its oper- 
ating machines and methods. It even appropriated the "pot," in- 
stead of the "forehearth," method, which was keeping in doser touch 
with the plaintiffs than other infringers. The truth shown by the 
whole record is that the invention embodied in the basic patents 
in suit, and those patents which may be said to be in aid thereof, pré- 
sent such strong equities in favor of the patents that it would re- 
quire something more than mère technical défenses to break down the 
case of the plaintiffs. 

We hâve deemed it unnecessary to discuss more at length the 
questions involved, for the reason that they hâve been discussed by 
courts of eminent ability, and it would serve no useful purpose to 
again state what bas already been so well stated. 

Our judgment is that the decree below as to the claims in suit 
should be affirmed ; and it is so ordered. 



HIJUN V. STRONG-SCOTT MFG. CO. et al. 

(Circuit Court of Appeals, Eiglitli Circuit. April 14, 1920. Keliearing Denied 

July 15, 1920.) 

No. 5494. 

1. Appeal and error <&=»1011(1) — Findings on conflicting évidence should be 
sustained. 

Wliere tlie testimony of the parties was in direct confliet, and eacli was 
somewliat corroborated. the eourt's flnding on the issue, amply supported 
by the record, sliould be sustained. 

3. Partnership <@=>131 — Evidence held to sustaiii iinding that dissolution ot 
partnership did not affect defendant's rights in patent. 

Where two parties form a partnership for the manufacture and sale 
of a patented machine, and tlie patent is assigned to tliem jointly as such 
partners, in a suit for infringement of patent, brouglit by one joint as- 
signée against the otlier, évidence held to sustain tlie trial eourt's find- 
ing that the rights of défendant assignée in the patent were not ex- 
tlnguished by the agreement for dissolution of the partnership, no final 
disposition of the partnership assets having been made, so that défendant 
assignée and hls licensees could not be sued for infringement. 

<S=»f^or other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the District 
o£ Minnesota ; Page Morris and Wilbur F. Booth, Judges. 

Suit by Anton Huhn against the Strong-Scott Manufacturing Com- 
pany and others. From a decree dismissing the bill, plaintiff appeals. 
Affirmed. 

F. A. Whiteley and F. H. Stinchfield, both of Minneapolis, Minn., 
for appellant. 

Amasa C. Paul, of Minneapolis, Minn. (Richard Paul and Frank 
J. Morley, both of Minneapolis, Minn., and Maurice M. Moore, of 
Boston, Mass., on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

VAN VALKENBURGH, District Judge. Some time prior to Au- 
gust 29, 1913, the appellee Clarence W. Carter was the inventer of 
certain new and useful improvements in grain heaters and driers. 
The application for patent thereon was filed August 27, 1913, and 
the patent issued May 16, 1916, No. 1,183,166. On July 16, 1914, 
the same inventor filed application for patent upon an apparatus for 
heating and tempering grain, and this patent was issued May 2, 1916, 
No. 1,181,434. The two patents are closely related, and one is under- 
stood to be an improvement upon or modification of the other. The 
inventor was desirous of enlisting capital for the development and 
manufacture of his patented inventions ; this was furnished by appel- 
lant, as the latter claims, by direct arrangement and agreement be- 
tween himself and Carter. The appellee Kennedy claims that the 
relationship between Huhn and Carter was brought about by him, 
and that Huhn was induced to furnish capital for the enterprise 
through the efiforts of Kennedy. This is confirmed by Carter, who 
says : 

"I offered to give Mr. Kennedy a half interest In the device, in the patents^ 
that might be issued on it afterwards, if he would interest capital for its de- 
velopment and manufacture. And I also said I would asslgn the other half in- 
terest to whatever capital he might interest, with the understanding that the 
assignment was to be made in considération of a royalty contract to be given 
me, providing a certain stipulated royalty be paid on ail the machines manu- 
factured and sold._ 

"Q. When did you flrst meet Mr. Huhn, and under what circumstances? 
A. Why, I met Mr. Huhn by appointment that had been previously made by 
Mr. Kennedy, and it was possibly, I should say, a week or ten days after, may 
be two weeks after I liad visited the elevator with Mr. Kennedy and had this 
conversation with him ; I don't know just exaetly how long after." 

Kennedy was at that time employed as a soliciter or salesman for 
the Huhn Elevator Company, of which appellant was président. An 
arrangement in the nature of a partnership was entered into between 
Huhn and Kennedy for the sale and exploitation of the Carter pat- 
ented devices. The name adopted was "H. & K. Wheat Heater Com- 
pany," and Kennedy, some time in 1914, went on the road for the 
purpose of selHng machines. 

The arrangement between Carter, as party of the first part, and 
Huhn and Kennedy, as parties of the second part, is set eut in a 
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mémorandum of agreement dated August 29, 1913, wherein the 
inventer, for valuable considérations therein named, agrées to take 
ont the patents in question and to assign the same to the second 
parties, who shall hâve the exclusive right to manufacture, sell, and 
lease machines embodying the said invention throughout the United 
States and Canada, and who shall pay to the first party a royalty 
on ail machines manufactured, sold, or leased during the life of the 
contract. It is recited that the second parties intend to organize 
a stock Company, and transfer the right secured from the first party 
to the said stock company ; but it is f urther mutually agreed that 
second parties are not obliged to form the stock company referred 
to until they désire to do so, but that an additional royalty of one 
per cent, shall be paid to the first party on ail machines sold prior 
to the organization of the said stock company or the transfer of 
stock provided for. 

On the 3d day of April, 1916, shortly before the issuance of the 
patents. Carter made written assignment of letters patent. No. 1,183,- 
166, to Huhn and Kennedy, and authorized and requested the Com- 
missioner of Patents to issue any and ail letters patent of the United 
States, which might be granted on said invention, jointly to the said 
Huhn and Kennedy, share and share alike. On the 2d day of May, 
1916, Carter assigned an undivided one-half interest in letters patent 
No. 1,181,434 to the appellee Kennedy. He testified that thèse as- 
signments were made in accordance with his agreement with Kennedy, 
and with Huhn through Kennedy, to which référence bas been made, 
and pursuant to the terms of the contract of August 29th, aforesaid. 

Kennedy continued in the business of selling the patented devices 
for the H. & K. Wheat Heater Company until some time prior to 
August 12, 1915. His eyesight failed and the business sufïered. On 
the date last named appellant wrote Kennedy as follows : 

"luclosed plpase find statement to date of the H. & K. Wheat Heater Com- 
pany. You will notice; that you owe the company $4,824.04. With no sales 
for the last three months, and expenses going on riglit along, I am at a loss to 
know what to do. I will eitber hâve to hâve your note to cover indebtedness, 
or yon will hâve ïo make some other arrangements whereby this matter can be 
clo.sed. As tliis is a biisiness matter, and not a matter of friendsiiip, it bas got 
to be handled in a business way, and ymi no doubt are well aware of my klnd 
disposition toward you ; so please dictate a letter or inform me just what 
you want done in regard to settlement of this aceouht and oblige." 

This letter was answered for Kennedy by Mr. T. A. Noftzger, an 
attorney, in the f ollowing terms : 

"Mr. H. s. Kennedy bas been talking to me with référence to your letter 
of August 12, 1915. Mr. Kennedy has been hère the last few days, and hi.s 
eyes are very bad ; consequently he was unable to do any busines.s himself. I 
hâve read over the statement of account which you Inclosed, but Mr. Kennedy 
does not understand it, and does not tliink the elaim of .$4,824.04, whicli you 
make against him, is fair. He therefore asked me to make the suggestion to 
you that under the clrcumstanees you and he dissolve partnership matters, and 
that just as soon as Mr. Kennedy can get to Minneapolls, which wiU, unless 
Romething extraordinary happens to him, be withln the next few weeks, ne 
will submit this matter to arbitration, if it is agreeable to you, one to be se- 
let'ted by you, one by him, and one by the two. Then he will glve his note 
for whatever the arbitrators say Is due you, and pay it as soon as possible. 
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"Mr. Kennedy feels tliat in .iustict' ro liotli of you he should no longer con- 
tinue in tUis partnerslijp, because the business seems to be running at a loss. 
and he Is liable to get in so bad tliat lie can never pay out. If tliis is satisfac- 
tory, plêase write me a letter to the etïect that you agrée to a dissolution of 
the partnership, and, if you désire, Mr. Kennedy says it vvill be satisfactory to 
him to hâve the date of dissolution on August 10, 1015, the date on whlch you 
rendered the statement, so that there need be no further matters taken Into 
account. Mr. Kennedy desires for me to assure you of his friendly feeling to 
you per.s'onally, and his désire and hope that nothing in connection with 
this matter will sever your friendly personal relations. 

"It is unfortunate that Mr. Kennedy is in his présent physieal condition, 
but you will understand that it is Impossible for him to scrutinize an account 
such as you sent him with proper care. The only way that I can see is for you 
to agrée to a dissolution of your partnership arrangement, and then hâve a 
settlement of the old partnership when he can come to Mlnneapolls, and get 
.some frlend, who Is an accountant, to go into this business right. It may De 
possible that, after he does this, he will flnd that your account is correct; 
but he does not think so now. You will also realize that the real reason Mr. 
Kennedy spoke to me about this matter was on account of his physieal condi- 
tion and his inability to mariage it for him.self, and not particularly to get my 
adviee in a légal way. I am writing this at his suggestion and in the best possi- 
ble nianner trying to glve you the situation exactly as it is. Please write me 
what you tbink about this as soon as possible, and I sliall bo glad to assi.st in 
the adjustinent of any différences that may exist between you and Mr. Kenne- 
dy." 

To this letter Huhn made the following answer : 

"Your favor of August ;!()th was rocelved during my absence, and sinee my 
return home, a week ago, jiave becn extremely busy, or would bave replled 
sooner. Regarding th(- II. S. Kennedy account want to say : As far as Mr. 
Kennedy's request to dissolve partnership, to tako effect August 10, 1015, date 
nn which last .statemont was rendered to liim, is perfectly satisfactory to me, 
and agrée with you when you say that, owing to Mr. Kennedy's condition, it 
is absolutely impossible for him to fulfill his part of the agreement. As re- 
gards the .$4,824.48 due me, want to say that it is only fair to botli him and 
me that this account be audited, so he will know the aecoimt is correct. If 
you will make out proper papers and hâve him slgn .same, I will do likewise, so 
as to bave the matter straightened out. 

"It is very unfortunate that Mr. Kennedy's condition is such that he ean- 
not be of service, and anything I can do lor him at any time I will be only 
too glad to do, as I bave nothing but the kindliest feeling toward him, and my 
efforts in the past hâve been solely trying to help him. That he should hâve 
boen so untortunate as to lose h's eyesight, of course, is déplorable, and made 
it doubly hard for me carrying the extra load ; but such things are liable to 
happen, and when they do we must make th<> best of it, and I will certain] y not 
t)e hard on Mr. Kennedy. Want to say right hcre that I will give him a full 
release of ail liability to me, ariS you can make out the papers for him to slgn, 
cleaning up everything, as I know Mr. Kennedy is not in a position to pay, and 
if he should be In a position to make any money will need it for himself, worse 
than I do." 

As to most that transpired thereafter the testimony is in hope- 
less conflict. Huhn states that Kennedy came to Minneapolis and 
asked Huhn to settle the matter the best he could and turned every- 
thing over to Huhn, since which time Huhn has been manufacturing 
under the Carter patents, and Kennedy has had nothing to do with 
them. Appellant claims that Kennedy's indebtedness to him wàs 
the considération for this settlement. This is denied by Kennedy, 
who says that after the date of the Noftzger letter he had no com- 
munication with appellant ; that he saw Huhn some time in July, and 
265 F.— 41 
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told him that he believed the assets of the company, counting the pat- 
terns and ail manufactured stuff on hand whim sold, would about 
pay him up; that he (Kennedy) intended to manufacture under the 
Carter patents when he secured money enough for that purpose ; that 
never at any time did he tell Huhn that he would turn over to him 
ail of his interest in the partnership, including the Carter patents. 
Later, conceiving that he held an undivided one-half interest in thèse 
patents, he licensed the appellee Strong-Scott Manufacturing Com- 
pany to manufacture under them. He also assigned his interest to 
the appellee Paul, as security for légal services. 

On the 5th day of July, 1916, appellant filed in the state court of 
Hennepin county, Minn., a suit for dissolution of the partnership be- 
tween himself and Kennedy, alleging an unpaid indebtedness, and 
praying an accounting and disposition of the partnership assets. That 
suit is still pending. The présent suit was filed in the United States 
District Court for the District of Minnesota, July 31, 1917, charging 
Strong-Scott Manufacturing Company, Carter, Kennedy, and Paul 
with conspiracy to infringe, and with infringement, and praying for 
injunction and accounting. As ail the parties are citizens and rési- 
dents of the state of Minnesota, it is specifically alleged "that the 
jurisdiction of the court in this case dépends upon the provisions of the 
statutes of the United States relating to infringement of letters pat- 
ent." The trial court entered a decree dismissing the bill, f rom which 
this appeal is taken. 

If this were a mère contention as to the title to the patents in 
question, and not a controversy under the patent laws of the United 
States, this court would be without jurisdiction. The court below, 
upon motion to dismiss and upon the merits, sustained its jurisdiction, 
and the parties are agreed that the issues are broad enough to sus- 
tain this finding. If, then, it appears that, because of the state 
of the title, no infringement is shown, the appellant must fail. The 
controversy résolves itself into one between Huhn and Kennedy. No 
évidence appears substantially Connecting Carter with the cause of 
action, unless it be his affirmance of his grant to Kennedy. The other 
appellees, of course, claim only through assignment and license from 
Kennedy. 

[1] The contract between Carter and Huhn and Kennedy was a 
conveyance of the équitable interest in the patents. Carter subse- 
quently made assignments in accordance with his view of the légal 
eflfect of this contract and his understanding of the agreement. Up- 
on the face of the writings it appears that undivided one-half inter- 
ests in the patent are vested in appellant and in Kennedy. The con- 
tract of August 29th mentions no partnership. It was made with 
Huhn and Kennedy jointly, and by its terms would vest in them an 
équitable title, which would carry with it the right of use and en- 
joyment to each of the cotenants, to whom undivided interests were 
thus conveyed. We think there is no doubt that a partnership was 
formed. The trial court so finds. It was based upon thèse patents 
and their manufacture and sale, and the most logical déduction to be 
made is that the patents were to be conveyed to Huhn and Kennedy 
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as partners, and that the présent title must dépend upon the status 
of that partnership at the time this suit was instituted. Without 
doubt there was an understanding that the partnership should be dis- 
solved, and that Kennedy should hâve no further connection with the 
H. & K. Wheat Heater Company. This, however, does not wind 
up the partnership affairs, nor dispose of the partnership assets. The 
testimony of the parties on this point is in direct conflict. Corrobo- 
ration of each through testimony, facts, and circumstances is not 
wanting. The court found this issue of fact in favor of Kennedy, and 
its finding is amply supported by the record. In sucli case, its con- 
clusion should be sustained. Great Northern Ry. Co. v. Philadelphia 
& Reading Coal & Iron Co., 242 Fed. 799, 155 C. C. A. 387; Schlank 
V Smith, 246 Fed. 686, 158 C. C. A. 642. 

[2] It is certain that there was no written assignment from Ken- 
nedy to Huhn. No payment to Huhn of the amount claimed by him 
to be due from Kennedy was made. The correspondence between 
Noftzger and Huhn falls far short of being conclusive upon this point, 
and is as consistent with the position of Kennedy as with that of 
Huhn. There is no doubt that Huhn was to go on with the H. & K. 
business as then constituted ; but this might be donc without surrender 
on the part of Kennedy of his right to license, manufacture, or sell 
the patented article on his own account. That no final disposition of 
the partnership assets had been made is further evidenced by the suit 
filed by Huhn in the state court, in which he asks, not only a dissolu- 
tion of the partnership, but a disposition of the assets and an account- 
ing between himself and Kennedy. It is true that in his pétition he 
pleads the oral agreement between himself and Kennedy as foundation 
for the relief prayed ; nevertheless we are f orced to the conclusion that 
no such disposition had been made of Kennedy's interest in the-se pat- 
ents as to vest the entire title in Huhn, and if this be true, from the 
standpoint of the patent law, Kennedy is not vulnérable to this action 
for infringement. The record falls short of carrying the burden im- 
posed upon complainant in the face of the law applicable, the con- 
flicting évidence, and the findings and conclusions of the chancellor 
upon both. 

The decree should be affirmed, without préjudice to the- appellant 
to try out, if he so desires, in the state jurisdiction to which he bas 
appealed, the issues therein framed, and without préjudice to the 
rights of any person who acquires title to the patents mentioned and 
causes of action connected therewith by virtue of the action in the 
state court. 

It is so ordered. 
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MARCONI WIRELESS TELEGRAPH CO. 0¥ AMERICA v. KILBOURNE & 

CLARK MFG. CO. 

(Circuit Court of Appeals, NInth Circuit. May 3, 1920.) 

No. 3132. 

1. Patents <S=>174 — Claims for wîreless improvement held net entitled to broad 

construction as pioneer. 

Claims for improvement in wireless apparatus, consisting chiefly of 
means for securing electrical résonance between the circuits in both tho 
receiving and transmitting sets, is not, in view of the prior patents of 
the same inventer and disclosures by him and others, entitled to broart 
construction and a wide range of équivalents as a pioneer invention. 

2. Patents <S=>248 — Infringement of expired patent camiot infringe subséquent 

patent, uniess containing élément not in former. 

A deviee vehich admittedly inf ringed an expired patent cannot infringe a 
subséquent patent, uniess it contains some élément covered by the subsé- 
quent patent, whieh was not included in the expired patent. 

3. Patents ®=328 — 763,772 for résonant oscillation in wireless apparatus, 

held not infringed. 

The claims of the Marconi patent. No. 763,772, for wireless transmitting 
and receiving sets, each haviug primary and secondary circuits, whicli 
can be adjusted to oscillate in résonance with the other circuit in the same 
instrument and with the circuits in the other instrument, held not in- 
fringed by the Simpson and Thompson transmitters and the standard 
receiver, which can only be ad.iusted to secure résonance between the 
antennse circuit.^ of the two instruments. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Neter- 
er, Judge. 

Suit by the Marconi Wireless Telegraph Company of America 
against the Kilbourne & Clark Manufacturing Company to restrain 
mfringement of patents and for damages. From a decree finding 
infringement of expired patent, but not of the existing patent (239 
Fed. 328), plaintiff appeals. Affirmed, except as to the charge of 
infringement relating to apparatus sold to the Navy Department, which 
was withdrawn from the case by agreement of connsel. 

See, also, 235 Fed. 719. 

The suit as filed involved claims 1, 2, and S of letters patent No. 
609,154, dated August 16, 1898, issued to Oliver Lodge, for im- 
provements in electric telegraphy, expired August 16, 1915 ; also 
claims 1, 2, 3, 6, 8, 10, 11, 12, 13 14, 16, 17, 18, 19, and 20 of letters 
patent No. 763,772, dated June 28, 1904, issued to Gtiglielmo Marconi, 
for improvements in apparatus for wireless telegraphy. 

E. C. Hughes, of Seattle, Wash., L. F. H. Betts, J. Edgar Bull, 
and James j. Cosgrove, ail of New York City, and Samuel Knight, 
of San Francisco, Cal., for appellant. 

E. L. Skeel and Donworth & Todd, ail of Seattle, Wash., Philip 
Farnsworth and George F. Seuil, both of New York City, and Roberts, 
Wilson & Skeel and Lee Johnston, ail of Seattle, Wash., for appellee. 

Before GILBERT, MORROW, and HUNT , Circuit Judges. 

(gsaFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered ntgests & Inds-xea 
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MORROW, Circuit Judge. This is an appeal by the plaintiff and 
a cross-appeal by the défendant from the final decree entered July 
16, 1917, in the District Court of the Western District of Washington, 
Northern Division. The decree sustains claims 1, 2, and 5 of letters 
patent No. 609,1.^4, dated August 16, 1898, and issued to Oliver Lodge, 
for improvement.s in electric telegraphy. The court held that the de- 
fendant had infringed the same by manufacturing and selling appara- 
tus employing the invention thereof, but no injunction was granted 
restraining the infringement, as the patent had expired August 16, 
1915, and no accounting of profits and damages was ordered, as a 
settlement had been rnade between the parties. The défendant ad- 
mitted the infringement of thèse claims of the lodge patent, but denied 
their validity. The court sustained their validity. No appeal has been 
takcn by either party from this part of the decree. It has therefore 
become final. 

The decree also sustains the validitv of claims 1, 2, 3, 6, 8, 10, 11, 
12, 13, 14, 16, 17, 18, 19, and 20 of letters patent No. 763,722, dated 
june 28, 1904. to Guglielmo ^larconi, for improvements in apparatus 
for wireless telegraphy, but holds tlie defendant's apparatus, known 
as the Simpson transmitter, the Thompson transmitter, and its stand- 
ard receiver, had not infringed any of thèse claims. In addition 
the decree holds that, in view of Ihe act of Congress of June 25, 1910. 
entitlcd "An act to provide additional protection for owners of patents 
of the United States, and for other purposes" (36 Stat. 851 [Comp. St. 
§ 9465]) the court had no jurisdiction to grant the prayer of the 
bill of complaint for an injunction or accounting in respect to défend 
î-jit's apparatus, such as was found installed on the steamship Achilles 
and alleged to bave been sold by the défendant to the United States. 

The decree therefore dismissed the bill so far as it prayed for an 
injunction and accounting in respect to such apparatus. The plaintifif 
has appealed from the finding of noninfringement of the claims of 
the Marconi patent, from the fintb'ng of lack of jurisdiction in re- 
spect to the Achilles a]>paratus, and from the lack of finding in respect 
to infringement by such apjDaratus of the claims of the Marconi 
patent. The défendant lias taken a cross-appeal in respect to the 
finding of the validity of the claims of the Marconi patent, in view of 
the prior art. In this court it was stated that the Marconi Company 
had received a request from the Navy Department of the United States 
to join with counsel for the défendant to withdraw from the considéra- 
tion of this appeal certain apparatus sold by the défendant to the Navy 
Department, and to remand that question of infringement to the Dis- 
trict Court, leaving the question of costs in this court and in the court 
below for future considération. The Marconi Company joined in that 
request. The judgment of this court will take note of this request 
in its mandate. 

The défendant having settled with the plaintiff for the infringement 
of the lodge patent. No. 609,154, for the period prior to its expiration 
of August 16, 1915, we bave nothing to do with that patent, except 
possibly in its relation to the prior art. The only question then re- 
raaining for this court to détermine relates to the validity and in- 
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fringement by the défendant of the Marconi patent, No. 763,772, by 
the manufacture and sale by the défendant of two certain forms of 
commercial transmitting apparatus, described and known as the Simp- 
son and Thompson transmitters and a receiving apparatus known as a 
standard receiver. 

Counsel for the défendant in their concluding argument stated 
that they did not find it necessary to dépend upon the validity of 
the Marconi patent for a défense. They placed it upon the claim of 
noninfringement of the invention as limited by the prior art, sanction- 
ed by judicial construction. This means that they claim that the 
élimination from the apparatus in suit of ail éléments described in 
prior improvements and inventions in wireless telegraphy and open 
to the public at the time of the alleged infringement will leave the 
defendant's apparatus free from the charge of infringement, so that 
it is immaterial whether the particular improvement in this patent was 
invention or not. The o'ral argument in this court presented the case 
in an able and interesting manner, and vve think we may, with some 
emphasis, acknowledge our appréciation of a paragraph in the open- 
ing statement of one of the counsel for plaintiff in which he says : 

"The subjeet-matter of tliis controversy relates to an extremely difficult 
branch of an obscure art. The experts are talking about things which are un- 
seen, or things which are seon only with the eye of scientifie falth, and they 
are talking iu a language which is worse than Greek to most lawyers. In 
.such a case, it Is very easy to lead to mystification and confusion. How can 
a court, which is composed of mère lawyers, and not of electricians, décide dis- 
pTites between wlreles.s experts as to the facts, without an enormous amount 
of labor — witnout a prohibitive amount of labor? I déclare I do not know." 

He followed this remark with the promise that he would endeavor 
to diminish our labors to a minimum by an argument of the case 
wholly on facts not in dispute, with one single exception. There 
appears to hâve been a commendable effort on the part of ail the 
counsel in the case to make the issues perfectly plain to the court, 
but the difficulty remains for the court to make clear, in a new and 
technical language and without too much détail, what we understand 
to be the mechanism and opération of an apparatus designed to deal 
with, control, and direct the movement of this elusive and unseen 
élément of electricity, bearing in mind that it is not the end or resuit 
to be accomplished that is patentable, but the discovery or invention 
of a practicable method or means for producing a new and useful 
resuit in communicating electrical signais without wires. With this 
Une of investigation clearly marked out before us, we proceed to 
examine the éléments of the apparatus described in the patent and 
claimed as an invention. 

The movement of electricity and the devices in controversy relating 
thereto are ail profusely illustrated by figures, diagrams, and charts 
in the évidence and in the briefs before us; but we do not think it 
practicable to reproduce in this opinion any of thèse figures or il- 
lustrations. The reproduction of any would require the substantial 
reproduction of ail, and this cannot be donc within the reasonable 
limits of the opinion. With a few elemehtary définitions and explana- 



MARCONI W. TEL. CO. V. KILBOUBNE & CLARK MFG. CO. 647 

(265 P.) 

tions, we hope to make the discussions as plain as the nature of the 
case will permit. 

A current of electricity may flow continuously in one direction, or 
it may flow alternately in opposite directions, and it may flow alter- 
nately in opposite directions with extrême rapidity or frequency. 
The first is referred to as a continuons current, the second as an al- 
ternating current, and the third as an oscillating current. In the 
patent in suit we are dealing with an apparatus employed in producing 
an oscillating current. 

In the application for the patent in suit Marconi déclares that he 
had "invented certain new and useful improvements in the apparatus 
for wireless telegraphy," for which he spécifies that the invention "re- 
lates to apparatus for communicating electrical signais without wires 
and by means of Hertzian oscillations or electric waves; and the 
object of the invention," he says, "is to increase the efHciency of the 
System and to provide new and simple means whereby oscillations 
or electric waves from the transmitting station might be localized when 
desired at any one selected receiving station or stations out of a group 
of several receiving stations." This spécification informs the public 
that Marconi's invention relates to new and useful improvements in 
apparatus for wireless telegraphy, and that the object is to increase the 
efficiency of that System. It is therefore not an original invention 
of a pioneer apparatus for wireless telegraphy, but it consists in im- 
provements on such an apparatus, and the object is to increase the 
efïiciency of a System already in existence and in use. Its relation to 
.'1 prior improvement and invention is stated and disclosed by the 
further provisions in the spécification, in which it is explained by Mr. 
Marconi that in his "prior United States patent, No. 586,193 (reissue 
No. 11,913, dated June 4, 1901)" he has "shown and described the 
combination at a transmitting station of an oscillation producer, such 
as an induction coil, having one end of its secondary coil connected to 
one contact of a spark producer and to the earth, and having the 
other end of the said secondary connected to the opposite contact of 
the spark producer and to a vertical wire or elevated plate," and he 
had further "shown at a receiving station an imperfect contact con- 
nected in circuit with a vertical receiving wire and with the earth." 
The original patent and its reissue, like the patent in suit, were for 
"new and useful improvements in transmitting electrical impulses and 
signais." 

The reissued patent. No. 11,913, dated June 4, 1901, was for the 
unexpired terni of an original patent, No. 586,183, dated July 13, 
1897. The original patent and its reissue expired July 13, 1914. 
This référence to the prior patent and its reissue is therefore not for 
the purpose of claiming in this suit an infringement of the invention 
or improvement contained in that patent or its reissue, but to fix a 
point of departure for the identification of the improvements in ap- 
paratus claimed as invention in the patent in suit. Mr. Marconi says : 

"According to the présent invention" — that is to say, the invention described 
In the patent in suit — -"the System includes at the transmitting station thé 
combination velth an oscillation transformer of a kind suitable for the tran» 
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formation of very rapicily alternatlng currpnts of a persistent oscilla tor and 
a good radlator, one coil of said transformer belng conneeted between tne 
aerial wire or plate and tlie connection thereof to earth, while the otlior coil 
of the transformer is connected In circuit wltli a condenser, a producor of 
Hertzian oscillations or electrlc waves, shown in the form of a spark pro- 
ducer and an induction coil (constituting the persistent oscillator) controUed 
by a signallng instrument." 

This spécification discloses the fact that both the original patent, 
No. 586,183, its reissue, No. 11,913,' and the patent in suit, No. 763,- 
772, are dealing with the proditction of oscillations or electrical waves, 
which we are told by scientists are transmitted through the universal 
médium of the ether at the speed of light waves, namely, 186,000 
miles per second of time, and that thèse electric waves are produced 
by electrical discharges causing disturbances in the ether, which, being 
regulated and controUed by suitable apparatus, carry signais to a 
distance. In the earlier patent the main feature of the apparatus 
lhere described is called "oscillation producer," and in the latter 
patent a "oersistent oscillator." 

Mr. Marconi, in his application for the patent in suit, further spéci- 
fies that — 

"The complète System aiso Ineludes at a rocelvlng station an oscillation 
transformer, one coil whereof Is Included in the aerial recelving wire and 
earth, consisting of a good absorber of electrical oscillations, while a device 
■responsive to electric waves, such as an Imperfect contact, or a device for 
controUing the same, Is included In a circuit with the other coil of said 
transformer. The System also reriuires as essential éléments thereof the in- 
clusion In the Unes (at both stations) from the aerial condvictor to the earth 
of variable inductances and the use at both stations of improvemonts for 
varying or adjusting the inductance of the two circuits at each station to 
accord with each other." 

By this arrangement of apparatus he says he is able to secure the 
perïect "tuning" of the apparatus at a transmitting station and at 
one or more of a number of receiving stations. In the accompanying 
drawings the arrangement of the apparatus is shown diagrammatical- 
Iv Ht the transmitting and receiving stations — the preferred form of 
transformer at the transmitting station and the forms of transformers 
at the receiving station. The parts of the apparatus at the trans- 
mitting and receiving station are also illustrated. In referring to 
thèse diagrams, the identifying letters and numbers will be omitted, 
as they cannot be made serviceable in this opinion. 

Mr. Marconi says; 

"The transmitting station Is provided under my présent Invention with a 
source of curreut electri<.'al!y couuected in circuit with the prlmary of an in- 
duction coil and with a circuit-closing key, or otherwise controUed by a sig- 
nallng instrument." 

"In the seeondary circuit of said Induction coil the sphereal terminais or 
other contacts of a spark producer or other electric wave or oscillation pro- 
ducer are Included with a shunt therefrom In which shunt Is included the 
prlmary coil of an oscillation transformer. A condenser, preferably one jiro- 
vlded with two telescoping metallic tubes, separated by a dlelectlve and ar- 
rangea to readlly vary the capacity by being slld upon each other la included 
in one connection from the Induction eoU to the transformer wlndlng. The 
seeondary coil of the transformer is connected (at one end) to the earth and 
at the other end to' a vertical wire or an éleva ted plate." 
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This la.st is the open circuit, with its aerial wire or plate, Mr. Mar- 
coni makes this statement : 

"It is ol)vious," lie sîiys "tliat iii,st(>inl of tlie iiiduetidii eoil and iiKsociatotl 
parts for produciiiff tlic elccfric waves or osolllations I inay use aiiy othor prop- 
er mcaiis for produciiiK siu-li vvnvi's or oscillatioiis — sucli, for instance, as a 
gpnerator of alternatins electric onrrents." 

The ti.se of "any otlier means" is of course limitée! by the terms 
of the patent. 

Mr. Marconi states that the illustrated arrangement of parts at a 
Iransmitting station enables much more energy to be imparted to 
the radiator. In explanation of this statement he says that the "ap- 
proximatelv closed circuit of the primary is a good conserver, and the 
open circuit of the secondary is a j^ood radiator, of wave energy." 
He is hère referring- to the primary and .secondary circuits at the 
transmitting station. TTe says further that his "experiments hâve 
demonstrated that the best results are obtained at the transmitting 
station" when he uses "a persistent oscillator." He had previously 
stated that the improvement in apparatus claimed by him as invention 
included at the transmitting station the combination with an oscilla- 
ion transfomier of a kind suitable for the transformation of very 
rapidly alternating currents of a persistent oscillator and a good 
radiator. This oscillation transformer included in the "persistent 
oscillator" is connected in the primary circuit with a condenser, a 
spark producer and an induction coll. 

It is clear from this statement that the "persistent oscillator" of 
the primary or closed circuit and the "good radiator" of the secondary 
or open circuit are the important features in Mr. Marconi's improve- 
ment or invention. How do they operate, and for what purpose? 
He says : 

"The persistent oscillator" is "an electrical circuit of sucli a cluiracter that, 
if electroniolive force is snddenly appHed to It and tlie current tlieii eut off, 
electrical oscillations are set up iu tlie circuit, whlch persist or are maintained 
for a long time." 

This is the primary circuit of the transmitting station. The good 
radiator is the conductor of "an electrical current which very quickly 
imparts the energy of electrical oscillations to the surrounding ether 
in the fomi of waves." This is an élément of the secondary circuit 
of the transmitting station. "In opération," he says, "the signal key 
is pressed and this closes the primary of the induction coil. The cur- 
rent then rushes through the transformer circuit, charging the con- 
denser, which subsequently discharges through the spark gap." He 
then follows this electrical discharge through the spark gap with this 
explanation : 

"If the capaclty, the inductance, and the résistance of the circuit are of 
.suitable values, the discharge is osclllatory, with the resuit that alternating 
currents of high frequency pass through the primary of the transformer and 
induce similar oscillations in the secondary." "Thèse oscillations," he con- 
tinues, "being rapidly radiated in the form of electric waves by elevated con- 
ductor." 
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He then described the features of the receiving station, which for 
the présent purpose hâve been sufficiently stated. This is ail doubtless 
very clear to those who are skilled in the art of wireless telegraphy, 
but to one who is unskilled in that art the opération of the signal 
key as described in the spécification appears to be a trifle obscure. 

Mr. Marconi has previously referred to the transformer — 

"connected In circuit witli a condenser, a producer of Hertzian oscillations or 
electric waves, shown in tlie form of a spark producer and an induction coil 
(constituting a persistent oscillator), controlled hy a signaliiig instrument." 

As testified by the witness Waterman : 

"We do not produee electric waves in wireless telegraphy, because we care 
anything about the waves at ail, but merely that they wlU carry to sonie dis- 
tant station some little fragment of energy which we may utilize to gather 
an interprétable mes.sage." 

The invention relates to apparatus for communicating electric sig- 
nais without wires. That is the dominant purpose of the invention, 
that is its ultimate object, and we naturally expect the inventor to 
explain the manner of using this apparatus for that purpose, so that 
a person of ordinary intelligence may understand its opération. We 
are told that, when the signal key is pressed and the primary circuit 
of the induction coil is closed, the current then rushes through the 
transformer circuit, charging the condenser, which subsequently dis- 
charges through the spark gap; but for what purpose is this current 
rushed through the transformer, the condenser charged and then 
discharged through the spark gap? AVe naturally expect a statement 
of the manner of sending a signal or message by, through, or on the 
oscillating current, similar it may be to the sending of a message by 
wire, and we expect some explanation of how the interruptions of the 
current by the signal key opening and closing the circuit acts upon 
the high frequency oscillating current, discharging across the spark 
gap and through and out of the open circuit. We do not find this ex- 
planation in either the spécification or claims of this patent, but we 
think we hâve found it sufficiently stated in the prior art and in Mar- 
coni's reissued patent, No. 11,913. In the spécification in the ap- 
plication for the reissue of that patent he says : 

"The opération of my apparatus and System of communication or signais is 
as foUows : The lluhmkorff coil or other source of high tension electrlcauy 
capable of producing Hertz oscillations being in circuit with a signallng ii!- 
strument — sucli as a Morse key, for instance — the operator, by elosing the cir- 
cuit in the way commonly employed for producing dots ajid dashes in ordinary 
telegraphy, will cause the oscillator to produce either a short or a more pro- 
longed electric discharge or spark, or succession of sparks, and this will cause 
a corresponding short or more prolongea oscillation in the surrounding mé- 
dium correspondiug in duration to the short or longer electrical impulse which 
in ordinary telegraphy produces a dot or dash. Such oscillations of deflned 
charaeter will thereupon be propogated as such through the médium, and 
will aiïect the properly constructed instrument at a distant receiving station. 
* * * I am therefore enabled to eommunicate signais telegraphically 
without wires, by thus artiiiclally forming oscillations at the transmitting 
station into deflnite signais by mcans of a signallng instrument and receiving 
and reading the same at a receiving station." 
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This description relates to the opération of sending signais by an 
apparatus devised for a single open transmitting circuit, while we 
are dealing with an apparatus devised for an association of two cir- 
cuits at the transmitting station, one closed and the otîier open, and 
which we are told discharges its electricity in prolonged oscillations. 

In the oral argument, counsel for plaintiff explained that a dis- 
turbance in the ether took the form of waves, which were radiated 
from their source as detached waves and obeyed some of the laws 
of light waves; that thèse waves were known as Hertz waves, because 
that eminent scientist was the first to prove that oscillatory electric 
currents produce ether waves. Counsel further explained that the 
production of an electric spark in the air produces an electric wave 
which is detached from the source of origin, and the energy is radiated 
in wave form throughout space, illustrating the idea by the act of 
throwing a stone into a pond of water, disturbing the equilibrium of the 
water, and thus producing a wave. 

Now, we understand the movement of electricity in an apparatus 
such as we hâve before us; sparks are usually produced at a spark 
gap, but that the production of a "spark" is not the only or the most 
important function of a spark gap, but that it also co-operates with 
the condenser in the accumulation of a charge of electricity in the 
primary circuit, to be discharged across the spark gap and through the 
transformer into the open circuit; that while the spark producer at 
the spark gap disturbs the ether, it is not the disturbance that carries 
the signais. That disturbance is produced later in the open circuit, but 
for the présent we must look upon the spark gap as co-operating with 
the induction coil and condenser in the accumulation of energy. The 
witness Waterman, ref erring to this movement, says : 

"The spark gap belng a means of first penntttlng the storage of energy and 
then acting as a releasing device, a trigger, so to speak, setting the energy Into 
oscillation, and the oscillation of the energy produces the waves which are 
set ofE into space." 

We shall therefore assume that the signal keys in thèse two de- 
vices operate in substantially the same manner, and that in each 
discharge across the spark gap there is a wave train, made up of a 
number or group of short individual waves, which together form a 
moving wave train, corresponding in leiigth to the dashes and dots 
of the Morse alphabet, and that thèse trains form the signais sent 
out upon. the ether waves from the open aerial circuit. 

The complète Marconi system comprises four circuits, two at the 
transmitting station, and two at the receiving station. The spécifica- 
tion describes their adjustment as follows: 

"The cafeacity and self-indùction of the four circuits — i. e., the primary and 
secondary circuits at the transmitting station and the primary and secondary 
circuits at any one of the receiving stations in a communicating System — are 
each and ail to be so independently adjusted as to make the product of the 
self-lndilction multiplied by the capacity the same in each case or multiples 
of each other ; that is to say, the electiHcal tvme periods of the. four circuits 
are to be the same or octaves of each other." 
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For the purpose of localizing the signais sent ont from the trans- 
mitting station at one or more of the several receiving stations, the 
spécification describes the apparatus at the receiving station as fol- 
lows: 

"In employiug this invention to localize tlie traiismiKSsion of intelligenco at 
on<> of several receiving stations, tlie time i)prio(l of the circuits at eacli of tbe 
receiving stations is so arrangea as to be différent froni those of the other sta- 
tions. If the time periods of the circuits of the transmittlng station are varied 
uutll they are in résonance with tliose of one of the receiving stations, tliat 
one alone of ail the receiving stations will respond, provided the di-statice be- 
tween the transinltting and receiving stations is not too small." 

Mr. Marconi then says : 

"The adjustinent of the self-inductance and capacity at any or ail of the 
fonr circuits can be made in any eonvenient manner and employing varions 
arrangements of apparatus, those shown and described herein being pre- 
ferred. In practice," he says, "I hâve found the foUowing preferred détails of 
arrangement of apparatus to vi'ork well." 

He then describes the wire for the aerial conductors at ail stations 
and the conductor for the transformer windings at the receiving sta- 
tions. The wire for and the forms of the induction coils are given. 
The tables for preferred adjtistment are also given, with the détails 
opposite any tune designated by number in the transmitting station 
table to be used in connection with those opposite the same time desig- 
nated by number in the receiving station table. 

We corne, now, to the claims of the patent, the essential éléments 
of which must be ascertained for the purpose of determining the 
character of the improvement in apparatus claimed by Mr. Marconi 
as his invention, and which it is charged has been infringed by the 
défendant. The patent contains 20 claims. It is charged in the bill 
of complaint that 15 of thèse claims hâve been infringed by the 
défendant, viz. 1, 2, 3, 6, 8, 10, 11, 12, 13, 14, 16, 17, 18, 19, and 20. 
Five claims are not charged to bave been infringed, viz. 4, 5, 7, 9, and 
and 15. 

Of the claims charged to hâve been infringed, six relate to the trans- 
mitting apparatus, viz. 1, 3, 6, 8, 11, and 12. Six relate to the re- 
ceiving apparatus, viz. 2, 13, 14, 16, 17, and 18. (Note — Claims Nos. 
16 and 18 were not mentioned in plaintifï's argument.) Three re- 
late to the combination of both the transmitting and receiving appara- 
tus, viz. 10, 19, and 20. Of the claims not charged to bave been in- 
fringed, three relate to the System of telegraphy, viz. 4, S, and 7; 
one to the transmitting apparatus, viz. 9; one to the receiving ap- 
paratus, viz. 11. 

The decree of the court below sustained the validity of ail the claims 
charged to hâve been infringed, but found that the defendant's ap- 
paratus, known as "the Simpson transmitter," the "Thompson trans- 
mitter," and its "standard receiver," had not infringed any of the 
claims. In the oral argument, Mr. Bull, of counsel for the plaintifif 
and appellant, submitted this pertinent question as the objective point 
of his argument: 
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"What. new and useful thing did Mr. Marconi contribute to thë art in 
transmitters ?" 

He proceeded to answer the question by référence to Plaintiff's Ex- 
hibit No. 1 before the court. As we do not reproduce this exhibit, 
we will translate as nearly as possible the substance of Mr. BuU's 
answer : 

"The closed circuit," he says, "contains a conden.ser and a spark gap. 
Those are the first two ehanent.s. ïlie tliird élément is the transformer, by 
which thèse two circuits are i»upled or liiiked together. ïhe fourth clément," 
wliich Mr. Bull states i.s "the most important élément, the soûl of this inven- 
tion," is that the open or ant(>nna circuit and tiie primary or closed circuit 
"are both résonant or oscillatory circuits and are tuned to substantially the 
same frequency. ïhls," lie repeats, "is the soûl of this invention." "l'on will 
find," he says, "thèse closed and open circuits in the prior art, but nowhere In 
the prior art will you find the autenna circuit and the closed circuit both res- 
nnant or oscillatory circuits and both tuned to substantially the same fre- 
quenvy. As Mr. Farnsworth (counsel for tluî défendant) said, résonant or os- 
cillatory circuits niust be tuned to substantially the same frequency or they 
will not transfer energy in an eilieieut way. Nowhere, indeed, in the prior 
art is there found a résonant or oscillatory antenna associatcd with a re.sonaut 
or oscillatory circuit, joined together by a transformer or any coupling means." 

The four essential éléments of the présent Marconi patent, as ex- 
plained by Mr. Bull, are therefore the combination of 

(1) The condenser; 

(2) The spark gap ; 

(3) The transformer; and thèse so adjusted that 

(4) The closed and open circuits are tuned to substantially the same 
frequency, or, in other words, are oscillatory circuits in résonance. 

We find the combination of éléments referred to by Mr. Bull, in- 
cluding "the soûl of this invention," contained as éléments in claim 
No. 6 for a transmitting apparatus. For convenience of référence 
and identification, we separate ail the éléments of this claim into the 
following clauses : 

(1) At a transmitting station employed in a wireless telegraph 
System, 

(2) The combination of a transformer, whose 

(3) Secondary is connected to 

(4) An open circuit, including 

(5) A radiating conductor at one end and 

(6) Capacity at the other end, and whose 

(7) Primary is connected to 

(8) A condenser circuit, 

(9) Discharging through a means which automatically causes os- 
cillations of the desired frequency, and 

(10) Means for adjusting the oscillation period of each of the 

(11) Two circuits connected with 

(12) The transformer 

(13) To bring them into accord with each other. 

We hâve hère in clause 8 of this claim the "condenser circuit," 
which, of course, includes the "condenser" referred to by Mr. Bull 
as the first élément in his classification. The "spark gap" is not des- 
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ignated by name, but we hâve in clause 9 the équivalent in the élé- 
ment "dischargmg through a means which automatically causes oscil- 
lations o£ the desired frequency." This is the second élément in Mr. 
Bull's classification. In clause 12 we hâve the "transformer," the third 
élément in that classification, and in clauses 10, 11, 12, and 13 we hâve 
the éléments which tune the closed and open circuits to substantially 
the same frequency, viz. : 

"Means for adjusting tàe oscillation period of each of the two circuits con- 
nected with the transformer to brlng them into accord with each other." 



This is the fourth élément and the "soûl of the invention" as claimed 
by Mr. Bull. The "condenser," "spark gap," and "transformer" were 
old in the art, and could only be invention in some new and usefui 
combination, which in this patent is a combination producing résonance 
between the closed and open circuits. 

In claim No. 14, for a receiving apparatus, we find the essential 
éléments of the plaintiflE's apparatus described. We also separate 
the éléments of this claim into the following clauses : 

(1) The combination of an oscillation transformer; 

(2) An open circuit connected with 

(3) One coil of said transformer, said circuit including 

(4) An oscillation receiving conductor at one end and 

(5) Capacity at the other end ; 

(6) A wave responsive device electrically connected with 

(7) The other winding of the oscillation transformer, 

(8) And means for adjusting 

(9) The two transformer circuits in 

(10) Klectrical résonance with each other. 

We hâve hère in clause 1 the combination of an oscillation trans- 
former; in clause 4 an oscillation receiving conductor; in clause 5 
capacity ; in clause 6 a wave responsive device ; in clause 8 means for 
adjusting; in clause 9 the two transformer circuits; in clause 10 in 
electrical résonance with each other. 

In claim No. 10, for both a transmitting and receiving apparatus, 
the élément of résonance is made the sole essential élément, of the 
invention. The clauses of this claim are as foUows: 

(1) The transmitting station and 

(2) The receiving station each contains 

(3) An oscillation transformer, 

(4) One circuit of which is 

(5) An open circuit and the other 

(6) A closed circuit; the 

(7) Two circuits at each station being 

(8) In electrical résonance with each other and 

(9) In electrical résonance with the circuits at the other station. 
The éléments in clauses 1 to 8 relate to the essential éléments of 

résonance between the circuits at the transmitting and receiving sta- 
tion. The élément in clause 9, relating to résonance between stations, 
is nowhere claimed by Mr. Marconi as his separate invention, excçpt 
in tbe combination bf the élément of résonance between the primary 
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and secondary circuits at the transmitting and receiving stations. 
We may say hère, as well as elsewhere, that résonance between sta- 
tions was part of the prier art described and claimed by Lodge in 
patent No. 609,154, dated August 16, 1898. 

Claim No. 20 is also for both a transmitting and receiving appara- 
tus, and sets forth the essential cléments in further détail, which 
are also reproduced in separate clauses: 

(1) A transmitting station, 

(2) Containing an oscillation transformer, 

(3) The primary of which is connected to a 

(4) Condenser circuit, 

(5) Discharging through a spark gap, 

(6) Which automatically causes electrical waves of the desired 
f requency ; 

(7) The secondary of said transformer connected to an 

(8) Open circuit, including a 

(9) Radiating conductor, and with a 

(10) Capacity and a 

(11) Coil for charging the 

(12) Condenser aforesaid. 

(13) Receivitig station, 

(14) Containing an oscillation transformer, 

(15) The primary of which is connected to an 

(16) Oscillation receiving conductor and with a 

(17) Capacity, 

(18) A wave responsive device connected with the 

(19) Secondary of said transformer, 

(20) And a receiving instrument 

(21) Connected with the wave responsive device, 

(22) AU in combination with means for bringing 

(23) The four transformer circuits, 

(24) Two at each station, 

(25) Into electrical résonance with each other. 

We hâve hère in clause 4, for a transmitting apparatus, a "con- 
denser circuit" ; in clause 5 "discharging through a spark gap" ; in 
clause 2 "an oscillation transformer" ; and in clause 6 "a spark gap" 
automatically causing electrical waves of the desired f requency, which 
means, of course, the desired frequency to produce résonance be- 
tween the closed and open circuits. For the apparatus at the receiv- 
ing station we hâve in clause 14 "an oscillation transformer" ; in clause 
17 "capacity;" in clause 20 "a receiving instrument"; in clause 21 
connected with a "wave responsive device"; in clause 22 "ail in com- 
bination with means for bringing" ; in clause 23 "the four transformer 
circuits" ; in clause 24 "two at each station" ; in clause 25 "into electri- 
cal résonance with each other." 

The electrical résonance mentioned in clause 25 includes the réso- 
nance between the stations described by Lodge in his patent No. 609,- 
154, dated August 16, 1898, but hère it is in combination with the 
résonance between the primary and secondary circuits of both the 
transmitting and receiving stations. We hâve, then, in thèse four 
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daims, 6, 14, 10, and 20, ail the essential éléments of the présent Mar- 
coni patent involved in this controversy. 

[1] The appellant contends that thèse claims describe a broad, 
primary invention, valid in scope and of great commercial importance, 
to which should be given a broad and libéral interprétation within a 
wide range of équivalents. The rule in such a case was stated by 
the Suprême Court in Westinghouse v. Boyden Power Brake Co., 
170 U. S. 537-561, 18 Sup. Ct. 707, 718 (42 L. Ed. 1136), as follows: 

"To what liberality of construction thèse claims are entitled dépends to a 
certain estent upon tlie cliaracter of the invention, and wlietlier it is what is 
termed in ordinary parlanee a 'pioneer.' This word, altliough nsed somewhat 
loosely, is commonly understood to dénote a patent covering a function never 
before performed, a wholly novel device, or one of sucli novelty and importance 
as to mark a distinct .step in the progress of the art, as distingiiished from a 
mère improvement or perfection of what bad gone before. Most conspieiious 
examples of such patents are : The one to Howe, of the sewing machine ; 
to Morse, of the electrical telegraph ; and to Bell, of the téléphone. The record 
in this case would indicate that the same honorable appellation might be 
safely bestovved upon the original air brake of Westinghouse, and perhaps 
aiso upon hls automatic brake. In view of the fact that the invention in 
tliis case was never put into successful opération, and was to a limited estent 
anticipated by the Boyden patent of 1S83, it is perhaps an unwarrantable ex- 
tension ôf tlie term to speak of it as a 'pioneer,' although the principle in- 
volved subsequently and through improvements upon this invention became 
one of great value to the public. The fact that this invention was ifirst in the 
Une of those which resulted in placing it within the power of an engineer, 
running a long train, to .stop in about half the time and half the distance with- 
in which any similar train had stopped, is certainly deserving of récognition, 
and entitles the i)atent to a liberality of constructon which would not be ac- 
corded to an ordinary improvement upon prior devices. At the same time, as 
liereinafter observcd, this liberality must be exer(;ised in subordination to the 
gênerai principle above stated : That the function of a machine cannot be 
patented, and henee thiit the fact that the défendants' machine performs the 
same function is not conchiyive that it is an infringement." 

The référence in this opinion of the Suprême Court to the Westing- 
house invention and the fact that it 'was the first in the line of those 
which resulted in placing it within the power of an engineer running a 
long train to stop in about half the time and half the distance within 
which any similar train had stopped is paraphrased with respect to 
a somewhat différent, but equally meritorious, function claimed for 
the patent in suit in the testimony of Mr. Marconi in this case. He 
says that prior to the adoption and utilization of the invention dc- 
scribed in the patent in suit the distance to which he could transmit add 
receive messages was 82 miles ; that, due to the utilization and adoption 
of the invention in this patent, he was able to actually transmit and 
receive intelligible messages to the distance of 6,600 miles. If this 
improvement in the function of the apparatus is due wholly to the 
improvement of its mechani.sm, and not to mère increase in energy, 
it is, as stated by the Suprême Court in the Westinghouse Case, "de- 
serving of récognition and entitled the patent to a liberality of construc- 
tion which would not be accorded to an ordinary improvement upon 
prior devices"; but it appears that the Westinghouse improvement on 
his previous "pioneer" device was not sufficient to bring the Boyden 
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mechanism within the range of an infringing device, the court hold- 
ing that the liberaUty of construction asked for on behalf of the 
Westinghouse improvement must be exercised in subordination to 
a certain gênerai principle therein stated. In this case the défend- 
ant contends that a liberality of construction does not obtain in favor 
of the improvement claimed by Mr. Marconi in the patent in suit, 
in view of the prier art and patents issued to him for improvements in 
apparatus for wireless telegraphy and the proceedings in the Patent 
Office in obtaining the présent patent. 

It appears that between the Marconi patent, No. 586,183, dated 
July 13, 1897, for improvement in transmitting electrical impulses and 
signais and an apparatus therefor, and the présent patent, No. 763,- 
772, dated June 28, 1904, for improvements in apparatus for vi'ire- 
less telegraphy, there were issued to him six American patents, as 
f ollows : 

No. 627,650, dated June 27, ISflO, for iiew and useful improvements In ap- 
paratus employed in wireless telegraphy ; 

Xo. 647,007, dated April 10, 10(X), for certain new and useful apparatus 
employed in wireless telegrapby : 

j\o. 647,008, dated April 10, 1S)00, for certain new and useful apparatus em- 
ployed in wireless telegraphy ; 

Xo. 647.00!). dated April 10, 1900, for certain new and useful apparatus 
employed in wireless telegrapliy ; 

Xo. 668,31.'), dated February 19, 1901, for certain new and useful receiver 
for electrical oscillations ; 

Xo. 676,832. dated .Tune 11, 1901, for certain new and useful improvements 
in apparatus for wireless telegraphy. 

We do not understand that défendant claims that the improvements 
described in thèse six patents anticipate the combination of improve- 
ments claimed in the patent in suit, but the claim is made that the 
real pioneer patent, the one upon which Mr. Marconi's réputation 
as an inventer is justlv placed, is the patent numljered 586,183, dated 
July 13, 1897— reissiie No. 11,913, dated June 4, 1901. In; this 
patent claim was made for earth connection at both the transmitting 
and receiving stations. This was an important improvement and is 
the foundation for the présent System of practical wireless telegraphy. 
It was through this discovery that Mr. Marconi was given tUe Nobel 
prize in physics with Ferdinand Braun in 1909. In his Nobel prize 
lecture, delivered at the Royal Academv of Science, Stockholm, De- 
cember 11, 1909, Mr. Marconi describes his discovery as follows: 

"In Angust, 1895, I discoverod ri new arrangement which not only greatly 
increasid the distance over which I coulrt communicate. but also secmed to 
make the tran.smission iridepondont from the effects of intervening obst.ncles. 
Tliis arrangement consisted in Connecting one terminal of the Hertzinn oscilla- 
tor, or spark produeer, to earth, and the other terminal to a wire or capacity 
area placed at a height above the ground, and in also Connecting at the re- 
ceiving end one terminal of the coherer to earth and the other to au elevated 
eoucTuctor. 1 then began to examine the relation between the distance at 
which the ti'ansmitter could affect the receiver, aud the élévation of the ca- 
pacity areas above the earth. and I very soon défini tely ascertained that the 
highor the wires or capacity areas the greater the distance over which it was 
possible to telegraph." 

265 K.— 42 
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In this same lecture Mr. Marconi further said: 

"A remarkable fact, not generally known, in regard to transmltters, is that 
none of the arrangements employing condensers exceed in efllcieney the plain 
elevated aerial or vertical wire disciiarging to earth through a spark gap as 
used in my flrst experiments. * « * i hâve also found that by this inethod 
it is possible to send signais 2,000 miles across the Atlantic with a smaller 
oxpenditure of energy than by any other method known to myself." 

Bear in mind this lecture was delivered on December 11, 1909, and 
no claim was there made that any important contribution had been 
made by him to the System of wireless telegraphy since 1897, or by the 
patent now before us, dated June 28, 1904. How, then, can we give 
to this last patent the character of a "pioneer," with that liberality of 
construction that will give it broadly ail the rights of such a patent 
against équivalents? This original patent of 1897 and its reissue of 
June 4, 1901, expired July 13, 1914. The présent suit was commenced 
August 14, 1915. The discovery of the improvement described in the 
original patent, although pioneer in character and of great importance, 
is therefore not involved in this case. 

This brings us to the considération of the character and scope of 
the claims of the patent in suit with respect to the "soûl of the in- 
vention," viz. the résonant or oscillatory circuits tuned to substantial- 
ly the same frequency. The éléments involved in this question were 
necessarily presented to the Patent Office of the United States when 
Mr. Marconi applied for this patent, and we go to the "file wrapper" 
for information on this subject. The original application was filed 
November 10, 1900. It contained 7 claims. AU were wholly rejected 
by the Patent Ofiice on December 24, 1900, on éléments of the prior 
art as disclosed in British patent to lodge, No. 29,505, of 1897, the 
Marconi patent, No. 586,198, of July 13, 1897, and the Pupin patent. 
No. 640,516, of January 2, 1900. 

On July 1, 1901, the attorneys for Mr. Marconi requested the can- 
cellation of spécification and ail claims on file down to, but not in- 
cluding, the signatures, and the substitution of new spécification and 
new claims. Then follows proceedings relating to numerous ob- 
jections made by the examiner to spécifications and claims, and amend- 
ments thereof by Mr. Marconi's attorneys in response to such ob- 
jections, during a period from August 12, 1901, to June 3, 1902. 
Then follows a period of 16 months, when ail proceedings in the 
Patent Ofiice were suspended, because of which it was held by the 
Patent Office that, as there had been a failure to prosecute the appli- 
cation for more than a year, the application had been abandoned on 
June 3, 1903, under section 4894 of the Revised Statutes (Comp. St. 
§ 9438). On October 6, 1903, the attorneys for Mr. Marconi petition- 
ed for a revival of the application, and replied to the action of the 
Patent Office of June 3, 19Ô2, differentiating the claims objected to by 
the examiner from the Tesla patent. In answer to this pétition, and 
showing in support thereof, the examiner on October 15, 1903, made a 
statement with respect to the facts alleged in the pétition as constitut- 
ing a showing of unavoidable delay. The examiner refers to the prac- 
tice in the Patent Office to overlook such a delay where the amend- 
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ment submitted with the pétition has been such as to put the applica- 
tion in condition for allowance without further action on the part 
of the office. He then says : 

"In order to ascertain if such trcatment could be accorded in the présent 
case, a carefui examinatlon has been made of the amendment submitted with 
this pétition. As a resuit of such examination, the f ollowing report is made : 
■Many of the claims are not patentable over Tesla, 645,576 and 649,621, of 
record; the amendment dcsigned to overcome said références, as well as 
Marconi's pretended ignorance of the nature of a 'Tesla oscillator,' belng 
little short of absurd. Ever since Tesla's famous lecture on alternating cur- 
rents of high frequency, delivered before the American Institute of Electrical 
Engineers in 1891, and repeated in 1892 before the Institute of Electrical 
Engineers and the Royal Institution, Ijondon, the Société Internationale des 
Electriciens and the Société Française de Physique, Paris, which lectures hâve 
been widely published in ail languages, the term 'Tesla oscillator' has become a 
household word on both continents.' " 

The examiner comments further upon the "Tesla oscillator," and 
refers to an argument presented by an associate attorney for Mr. 
Marconi to the efïect that a failure to revive the case would work ir- 
réparable injury to the assignées, because Marconi's British patent, 
7,777 of 1900, filed April 26, 1900, opérâtes as a bar to a new appli- 
cation for what he calls "this valuable invention." To this the ex- 
aminer replies : 

"It is true that said British patent, as well as other foreign patents, so 
opérâtes, and it is true that this is a valuable invention ; but, in the opinion 
of the examiner, the références above cited, and also numerous other référ- 
enças, some of which are hereinafter set forth, effectually dispose of the idea 
that this is a valuable application, however valuable may be the invention dis- 
closed therein, because any patentable claims which this application will sup- 
port, in vjew of the state of the art, must necessarily be of the most limited 
eharacter." 

The examiner also objects to certain amendments upon référence to 
Pupil, Fessenden, and Stone. 

Upon this statement some further showing was made by the attor- 
neys for Mr. Marconi in support of the pétition for a revival of the 
application on the ground of unavoidable delay, and on October 24, 
1903, filed additional amendments to meet certain objections of the 
examiner which were accepted as removing such objections. The ap- 
plication was thereupon revived by the Commissioner of Patents, 
and the patent allowed with certain amendments conforming to the 
exceptions submitted by the examiner. 

In submitting thèse final amendments on May 28, 1904, the attor- 
neys for Mr. Marconi said : 

"The claims now presented ail include an elevated conductor, or a circuit 
which is a good radiator of electric waves or oscillations, and means for ad- 
justing the tune of such elevated conductor or radiating circuit. It is be- 
lieved that the examiner recognizes the fact that the Stone patent does not 
show such an arrangement, and an early allowance is requested." 

The patent was issued and accepted by the patentée and his assignée 
as it was thus finally limited. It will not bè necessary to review the 
proceedings in the Patent Office in further détail. It will be sufficient 
to say that Mr. Marconi, in his amended spécification dated July 1, 
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1901, clearly stated the character of his invention as claimed in the 
patent in suit, when he compared it to his original patent No. 586,183, 
dated Jiily 13, 1897, reissued June 4, 1901, No. 11,913, where he says: 

That he had "shown and describod" in thfi original patent "tlie combination 
at a transmitting station of an oscillation produoer, sucli as an induction coil, 
having one end of its secondai-y coil connected to one contact of a spark pro- 
ducer and to the eartlï, and having the otlier end of the said secondary con- 
nected to the opposite contact of the spark producer and to a vertical wire or 
elevated plate, and I hâve fnrther .shown at a receiving station an imperfect 
contact connected in circuit vvlth a vertical receiving wire and with the eartli. 
According to the présent invention," the patent in suit, "the System includes at 
the transmitting station the combination, witli an oscillation transformer of a 
kind suitable for the transformation of very rapldly alternating currents, of a. 
persistent oscillator, and a good radiator ; one coil of said transformer being 
connected between the aerial wire or plate and the connection thereof to earth, 
while the other coil of the transformer is connected in circuit with a condenser, 
a producer of Hertzian oscillations or electric waves shown in the form of a 
spark producer, and an induction coil (constituting the persistent oscillator) 
controllod by a signaling instrument. The complète System also includes at a 
receiving station an oscillation transformer, one coil whereof. is included 
betvpeen the aerial receiving wire and earth, constituting a good absorber of 
electrical oscillations, while a device responsive to electric waves, such as an 
imperfect conta(,"t or a device for operating the same, is Included in a circuit 
with the other coil of said transformer. The System also requires as es.sential 
éléments thereof tlie inclusion in the Unes (at both stations) from the aerial 
conductor to the earth of variable inductances and the use at both stations 
of means for varying or ad.iusting the inductance of the two circuits at each 
station to accord with each other. By this arrangement of apparatus, I am 
ablc to secure a perfect 'tuning' of the apparatus at a transmitting station and 
at one or more of a number of receiving stations." 

Translated into untechnical language, Mr. Marconi stated to the 
Patent Office officiais : 

"In the progre.ss of my application of a patent through your office, your ex- 
aminers hâve made varions objections to my spécification and claims, based 
upon the prior art. I hâve met thèse objections as they hâve been raised by 
appropriate cancellations and amendments, until now the application is re- 
duce<l to the elaim of invention for the tuning apparatus between the closed 
and open circuits at a transmitting station and between a transmitting station 
and with one or more of a number of receiving stations. For that Invention 
I now ask that I be granted a patent." 

To the application reduced to this form, the Patent Office officiais 
replied : "With such limitations we grant you the patent" — and the 
patent was so granted and accepted. 

As has been stated, the complaint in this case charged, not only an 
infringement by the défendant of the Marconi patent, No. 763,772, 
dated June 28, 1904, but also an infringement by the défendant of the 
Lodge patent. No. 609,154, dated August 16, 1898, for "improvemeits 
in wireless telegraphy." The District Court held that the défendant 
had infringed this last-named patent by manufacturing and selling ap- 
paratus employing the invention, but no injunction was granted re- 
straining the infringement, as the patent had expired August 16, 
1915, and no accounting of profits and damages was ordcred, as a 
settlement had been made between the parties. The défendant admit- 
ted the infringement of the Lodge patent, but denied its validity. No 
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appeal has been taken by either party from this decree, and the de- 
cree has accordingly become final in that respect. 

[21 The defendant's contention is in effect that its infringement 
of the Lodge patent was the only ground of complaint the plaintiff 
ever had in this case, and that with respect to the Marconi patent in 
suit it cannot now be expanded to include the Lodge invention. This 
contention is undoubtedly correct. In reaching this conclusion vve 
hâve not only carefuUy examined the proceedings in the Patent Of- 
fice and the référence to the prior art contained in the reports of the 
examiners in the patent office, but we hâve also read the aWe reviews 
of the prior art in the opinions of Judge Townsend in Marconi v. 
De Forest (C. C.) 138 Fed. 657, of Judge Veeder in Marconi Wire- 
less Telegraph Co. v. National Electric Signal Co. (D. C.) 213 Fed. 
815, and of Judge Neterer in this case, 239 Fed. 328. In the prior 
art, as thus disclosed, we find that the claims of the patent may be 
sustained for the combination of éléments such as are found typical 
in claims Nos. 6, 14, 10, and 20 for both transmitting and receiving ap- 
paratus ; that is to say, the two circuits at each station being tuned 
and in electrical résonance with each other, and in this combination 
a tuning of the two circuits at the transmitting station with the two 
circuits at the receiving station to an electrical résonance with each 
other. This last élément was in the prior art, but the plaintiflf became 
the owner of it by the purchase of the Lodge patent in 1912, and as we 
read the record the défendant is not now in a position to object to it 
as a part of the plaintiff's apparatus in combination with the other 
tuning éléments ; but we find no justification for any broad construc- 
tion of thèse claims with respect to any of the éléments therein de- 
scribed, and no right to a broad range of équivalents. 

The Charge of Infringement. 

[3] We come now to the charge of infringement, brought against 
the défendant for the manufacture and sale of the "Simpson" and 
"Thompson" transmitters and the "standard receiver." Thèse de- 
vices were shown and explained to the court below by expert wit- 
nesses, using the mechanism of the varions devices, in démonstra- 
tions, showing and explaining their essential parts and the actual 
opération of each part. We hâve the mechanism of the devices 
presented to us in exhibits and displayed by figures, diagrams, and 
charts, with the printed testimony of the witnesses, identifying the 
parts by numbers and letters; but we hâve not seen the mechanism 
in opération in any démonstration, nor hâve we seen the witnesses 
or had the advantage by timely inquiries to come into personal touch 
with the real life blood of the case or the mental attitude of the wit- 
nesses with respect to technical and obscure distinctions. We hâve, 
however, after much labor with the "dry bones" of the case, made 
ourselves familiar with ail its essential détails as presented in the 
record, and we may now proceed to détermine the fundamental ques- 
tions in the case; î. e., whether the findings of the trial court are 
supported by the évidence, and whether such findings support the 
decree. 
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The Simpson Transmîtter. 

We hâve read carefully the évidence on behalf of the plaintiff tend- 
ing to show that the Marconi and Simpson transmitters are substan- 
tially the same. That there are two circuits in each transmitter is con- 
ceded by the défendant. The first question then arises: How are 
thèse circuits associated together in thèse two devices? Are they 
the same, within the meaning of the patent law? The plaintiff con- 
tends that they are associated together by the same or équivalent 
means ; but, as we hâve bef ore stated, the broad rule of équivalents 
does not obtain in favor of the combination of éléments described 
in this patent. The inquiry is then limited to the question whether the 
two circuits in the Simpson transmitter are associated together by 
substantially the same means as the two circuits in the Marconi trans- 
mitter. In the Simpson transmitter the association is an actual con- 
nection through the condenser. In the Marconi transmitter the asso- 
ciation is through the transformer. The plaintiff defines "condens- 
er" as a device for localizing capacity in an electric circuit. There 
are two classes of condensers, "fixed" and "variable." The plaintiff 
also defines "transformer" as a device for transferring energy from 
orie circuit to another, and that, broadly speaking, there are two classes 
of "trarisformers" ; the first class is a "step-up" transformer, and the • 
second is a "step-down" transformer. Hère is a différence in mechan- 
ism that at once arrests attention. Does this différence enter into 
the combination of éléments to produce substantially a différent 
resuit? 

The trial court in its opinion described the arrangement and mode 
of opération of the Simpson transmitter, referred to the éléments 
designated on the diagram as a condenser, spark gap, fiât spiral induc- 
tance coil, and a conductor, Connecting the spark gap with the ground 
connection, and found as a fact that they comprise part of the àntenna 
circuit, having the characteristic of a large ratio of capacity to induc- 
tance, and it was therefore not a persistently oscillating generating 
circuit, but had the function of disturbing the equilibrium of forces- 
which existed in the antenna circuit in order that it might- produce 
persistent oscillations of a single frequency in the antenna System, and 
the court found the effect of this to be that the "energy is placed with- 
in the. antenna circuit, the antenna proper of the transmitter, directly 
from its source." ' • 

"Tlie cii-cnit," says the court (referring to what the plaintiff désignâtes Iri' 
the SimpscJn transmitter as the "prlmary circuit"), "has enorntous décrément 
and is not persistent. It is not, as in the Marconi patent in suit, priinaïlly . 
a réservoir or persistent oscUlator, and does not co-operate with the antenna, 
on the; princlple of résonance." 

Tliese findings point to features of the Simpson transmitter, includ- 
ing the condenser and spark gap, which distinguish it from the Marconi; 
trap'srhifter. ;, Does the évidence justify such findings? , ' .. 

Frederick'A. Kolster, called as a witness for the défendait, testified' 
that he hàd been four years connected with the Bureau of Standards 
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in Washington as Chief of the Radio Section of the Electrical Division 
o£ the Bureau. He referred to the "Simpson transmitter" as the 
"Simpson mercury valve type" ; that in such a transmitter the mercury 
valve was a rectifier, and rectified the alternating current into what 
might be called the pulsating current; that the purpose of the mer- 
cury valve was to prevent the forming of an arc at the spark gap, 
that the spark gap might rapidly gain its high resisting quality and 
open up, in order that it might leave the antenna free to oscillate in its 
own natural way thereafter; that — 

"another cliaracteristic of this circuit is tUat it is not a persistently oscil- 
lating geuerating circuit. It is wliat I miglit eall," he says, "a disturbing cir- 
cuit. It lias a means for disturbing tlie eqnilibrium of forces wliich exist 
in tlie antenna System, in order that it may produce persistent oscillations 
of the single frequoncy in that antenna system" ; that "the elïect of such a 
circuit upon the radiating circuit was such as to get the energy in that radiat- 
ing circuit very qulckly, and to thereafter allow it to oscillate freely according 
to its own natural v^ay ; that the frequency of thèse oscillations was always 
determined by the values of the éléments of the radiating circuit, and that 
the persistency or the time whleli the.se oscillations iasted was always de- 
termined eutirely by the constants of the antenna System, and in every way 
the oscillations which were emitted by the antenna System were entirely de- 
termined by its natural characteristics." 

Frank G. Simpson, the electrical engineer who designed the Simpson 
mercury valve transmitter explained in détail how this transmitter 
functioned. He also testified that the flow of the current to the radiat- 
ing System was always in one direction, the efïect of which was that 
the — 

"energy was placed within the antenna circuit, tlie antenna proper of this 
transmitter, direetly froin its source. * * * The energy is communicated 
directly from its source to the antenna ; the antenna being arrauged in this 
mauner to provide means whereby the energy can be held tliore." 

Dr. Jonathan Zenneck, of Munich, Germany, a leading authority on 
wireless telegraphy, was a witness for the défendant. His testi- 
mony is important, but highly technical, and cannot be transferred to 
this opinion, even in a condensed form ; but its substance can be stat- 
ed in a few words. It is to the effect that the Simpson transmitter 
is not a persistent oscillator; that after an extremely small percent- 
age of the entire oscillation time bas passed the antenna oscillâtes 
freely in its own time and without interférence from any connected 
circuit, and that the oscillations are not the resuit of a résonant trans- 
mitter of energy. Thèse and other minor distinctions, as compared 
with the Marconi apparatus, described in the patent in suit, demon- 
strate beyond question that the Simpson transmitter is not a persistent 
oscillator, and does not transfer energy by résonance. It is therefore 
a différent mechanism, opérâtes in a diiïerent manner, and accom- 
plishes a différent resuit. We therefore conclude that the court be- 
low was right in holding that the Simpson transmitter is not an in- 
fringement of the plaintiff's patent. 

The Thompson Transmitter. 

The plaintifï contends that the Thompson transmitter, in its con- 
struction, material éléments, and mode of opération, is essentially 
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the same as the Marconi transmitter; that it opérâtes on the sanie 
principle of résonant transfer of energy as the Marconi transmitter, 
having two oscillatory wireless circuits, the closed and nonradiating 
primary spark gap circuit, acting as a réservoir £rom wliich energy 
is rapidly and resonantly transferred in the form of oscillations to 
the open radiating antenna circuit, and thèse two circuits are tuned 
together to such a degree that whatever efficiency the Thompson trans- 
mitter has is due to the l'esonance and tuning between the circuits. 

The défendant contends, on the other hand, that in none of the 
éléments mentioned is the Thompson transmitter the same, or substan- 
tially the same, as the Marconi transmitter, but, on the contrary, that 
it is based squarely upon the impulse method of transferring energy, 
founded by Lodge and described in patent No. 609,154, issued to him 
August 16, 1898. In the spécification for the Lodge patent, Lodge 
specified that he charged the radiator — 

"by aerial disruption or Impulsive rnsh. ïlie artvantase of tliis," lie says, "Is 
that charges so coinmniiicatod are left to oscillate free from any «listurbance 
due to malutained connection vvith the source of electricity, and therefore 
oscillate longer and more slmply tban when supplied by wircs in the usual 
way." 

The défendant admits that the Thompson transmitter comprises 
two circuits, but contends that the first or primary circuit is an impulse 
circuit, which is so constructed as to disgorge practically its entire 
energy in one big, untunable impulse. 

The court below in its opinion found as a fact that — 

"The opération of the Lodge patent (Pig. 4) is identical with tlie <l('fend- 
aiit's, in using impulse charging and variable inductance coil in tbe antenna." 

The court also found that the Lodge patent— 

"does not use one circuit as a réservoir for tbe other, there being no résonant 
transfer of energy, tlie circuit in wliich the charge originates being entireiy 
sepaiated when the radiating circuit is charged ;" that "no réservoir circuit is 
used, and when the radiating circuit is charged it is entireiy scparated from 
the source of supply circuit, which noces.sarily has some natural pei-iod." 

The court also found: 

"For the purpose of furiiishing a pure wave, Lodge provides that tbe energy 
undelivered to the radiating circuit be eut off, and states 'that the advantage 
of this is that charges so comniunicated are left to oscillate free from any 
disturbanee due to maintained connection with the source of electricity,' and 
the maximum effect vi-ill be produced on the receiving circuit." 

The court, in referring to the "Lodge patent. Figure 4," was re- 
ferring to the American patent. No. 609,154, issued to Lodge August 
16, 1898. This was one of the patents charged to hâve been infringed 
in this case. The claims charged to hâve been infringed were 1, 2, 
and 5. The court sustained the validity of thèse claims and decreed 
their infringement by the défendant during a period while the plain- 
tifif was the owner of the patent, just prior to its expiration. The 
défendant has settled with the plaintiff with respect to that infringe- 
ment. The decree has become final and the subject-matter res judicata 
between the plaintiff and défendant. 
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The Lodge patent expired August 16, 1915. For a period of at 
least 3 years prior to the expiration of that patent the plaintifif was the 
sole owner of the Lodge patent, and it was because of that ownership 
b\' the plaintiff and the defendant's infringement of claims 1, 2, and 5 
thereof by the manufacture and sale of the Thompson transmitter 
that the decree was entered in favor of the plaintiff. It is obvions that, 
if the defendant's Thompson transmitter is the same as the Lodge 
transmitter in mode of opération and in essential éléments, it cannot 
be at the same time an infringement of the Marconi patent, issued 
nearly 6 years later, unless there are other essential éléments in the 
Thompson transmitter, not in the Lodge patent, but found in the 
Marconi patent. 

G. W. Pickard, a research engineer and designer with the Wireless 
Specialty Apparatus for more than 10 years, was a witness for the 
défendant. He was asked : 

"State fully everything you flnd disclosed in the Marconi patent in suit 
wliicli you find also in defendant's standard impulse transmitter, and wliicli 
you do not find disclosed in tlie expired Ijodffe patent, Xo. 609,154." 

"Answer: Notliing." 

Dr. Kolster, of the Bureau of Standards, testified that: 

"Tlie gênerai tests wliicli I liave made on the Admirai Evans and also 
which I hâve made at the Bureau of Standards indicate to me that the use- 
ful energy, which is j'apidly transferred to the autenna System, goes over al- 
most entlrely in the first snap of that circuit." 

The witness was referring to tests made with the Thompson 
transmitter. The witness was asked whether or not this transfer of 
energy to the antenna circuit depended on the tuning of thèse two 
circuits together. His answer was : 

"This transfer of energy froin the charging circuit to the antenna circuit 
does not dépend at ail upon the ciuestlon of tuning the two circuits together, 
because no adjustments are made in tlie chiirging circuit; the cléments of 
that circuit being entirely fixed and nonadjustable." 

The witness was asked what practical advantages there are, if any, 
with regard to the ordinary handling of commercial messages, or 
in the handling of messages relating to vessels in distress, in the use 
of a transmitter which opérâtes independently of the phenomena of 
résonance between the circuits over the use of a transmitter depend- 
ing upon the phenomena of résonance for its efficient opération. The 
witness' answer was : 

"There is a great advantage in connection with apparatus which is to be 
used on commercial or passeiiger steamers in liaving the arrangements sucli 
that the fewest possible adjustments are necessary, and in connection with 
this type of apparatus the proper opération is assured hy a very simple change 
in the adjustment of the inductance coils in the antenna circuit. It has beeii 
my expérience, in connection with that particular matter, that in ail cases 
where the apparatus on shipboard was of a rather coniplieated type, such as 
the eoupîed tuned circuit, that it was seldom in proper opération. Such types 
of apparatus always lead to considerabh; trouble, due to the interférence cause 
by that station, by virtue of the fact Ihat, unless those adjustments were very 
carefully made, two wa\e lengths wouUl be emitted from the station, with a 
resulting undesirable interférence and confusion." 
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Mr. Thompson, testifying with respect to this feature of the "tun- 
ed" type of transmitter, said: 

"My expérience with associated circuits bas tauglit me tliat, if the two cir- 
cuits are persistent oscillators, they hâve to be adjusted to the same time 
period before they will work with each other. Otherwise, the swing in one of 
the circuits might be going forward, while the swing in the otlier circuit was 
going bacliward, and they would meet each other, and the effect of one wouia 
neutralize the other, and there would be nothing happen." 

The use of the word "tuned" in the adjustment of the apparatus in 
the transmission of electric oscillations had been criticized as not 
quite accurate, as the word "tuned" relates to sound waves, and not 
to electric or ether waves. Sir Oliver Lodge has accordingly refer- 
red to the frequencies of such oscillations as being "tuned," or "tim- 
cd," or "syntonized" ; but we need not dwell upon refined word dis- 
tinctions, when we know what the word means, which in the Marconi 
patent means the frequencies of electric oscillations between the 
primary and secondary circuits at the transmitting station and the 
primary and secondary circuits at one or more of a number of re- 
ceiving stations in a communicating System. The différence between 
a "tuned" and an "untuned" circuit is an important question in this 
case ; but as the flow of the alternating electrical current in such os- 
cillations cannot be seen we can only judge by results. 

Bangay, in his brief. but clear, exposition of the "Elementary Prin- 
ciples of Wireless Telegraphy," refers to the spark gap method of 
producing high frequency oscillating currents and says: 

i^lf * * • fjjg values of capacity and inductance of the aerial circuit 
are arranged so that the aorial has a frequency différent from that of the clos- 
ed circuit, the aerial will try to oscillate at its own frequency, in opposition to 
the oscillations put into it by the closed circuit, with the resuit that one set of 
oscillations will interfère with the other, and very little energy will be trans- 
ferred from the closed to the open circuit. Under thèse conditions the two 
circuits are said to be "out of tune.' " 

To penetrate further into the behavior of the high frequency cur- 
rent in such an apparatus, we must enter the domain of scientific con- 
jecture and judge of the opération by results. To quote again from 

l'angay: 

When the circuits are out of tune "the first oscillation in the closed cir- 
cuit induces a wave in the aerial coil ; this wave travels to the aerial, reaches 
the free insulated end, turns back and tries to return to earth, but on its way 
there it meets another wave coming up the aerial induced by the second oscil- 
lation in the closed circuit which is not 'keeping time' properly with the aerial 
and thèse two waves partly destroy one another ; but if the aerial circuit Is so 
arranged as to hâve the same frequency as the closed circuit, the first wave, 
instead of meeting a contrary wave, will travel down to earth unhindered, 
and as it swings back again it will find the second wave induced from the 
closed circuit ready to continue in its progress to the aerial and down 
again to earth; and this will go on, one wave addlng onto the others already 
in the aerial until the condenser is discharged ; that is to say, until the 
energy origlnally stored in the closed oscillatory circuit is transferred to the 
aerial. Under this condition the two circuits are said to be "in tune.' " 

In the Thompson transmitter there is no persistent oscillator in 
the priînary circuit. The transfer of energy from the primary to 
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the secondary circuit is described as the "single chunk" transfer, which 
appears to operate upon the principle of the sHng, a weapon which was 
used before the introduction of firearms. In this weapon a stone is 
hung in a pièce of leather suspended between two cords and is swung 
rapidly around. When the energy of the arm in its circuitous motion 
has been accumulated and stored up in the stone, one cord is released, 
the spark gap is cpened, so to speak, and the stone Aies ofif in a tangent, 
its initial velocity having the same force it had at the last moment of 
révolution. 

This was the weapon and transfer of energy used by David in his 
celebrated duel with Goliath, told in 1 Samuel .xvii, 49. David 
had other stones in his bag to throw with the same accumulation of 
energy, had the fîrst failed, but there would hâve been no synchronism 
or résonance in thèse successive throws. Each would hâve been in- 
dependent of the other and independent in resuit. We are of the 
opinion that the weight of évidence establishes the following facts: 

That the primary circuit of the Thompson transmitter is not a 
résonant circuit in a persistent oscillating relation tq the secondary 
circuit ; that there is no transfer of energy from the primary to the 
secondary circuit by electric waves following each other in résonant 
succession; that the primary circuit does not accumulate or store up 
energy to be gradually drawn upon by the radiating circuit; that 
there is not in the primary circuit the persistent oscillator described 
in the Marconi patent, but we do find the "impulsive rush" described 
by Lodge in his spécification, and its advantage to be : 

"rhat charges so accumulattd are left to osclllate free from any disturb- 
ance due to maintained connection with the source of electricity." 

We are therefore of the opinion that the trial court was right in 
holding that the Thompson transmitter was not an infringement of 
the Marconi patent. 

The Standard Receiver. 

With respect to the defendant's standard receiver the court below 
in its opinion refers to the démonstrations and other évidence tending 
to show that it is the same as the Lodge receiver, with its oscillating 
circuit and its inductance and capacity values so adjusted that its 
time period is that of the distant transmitter. In other words, the an- 
tenna circuit of the Lodge receiver, like defendant's standard receiver, 
is tuned to the distant transmitter, but the antenna or secondary circuit 
of the receiver is so associated or linked with the primary or receiving 
circuit that it does not in any way interfère or hinder the oscillations 
of the receiving antenna; "the idea being," as stated by Lodge, "thus 
to leave the resonater free to vibrate electrically without disturbance 
from attached wires." The court says : 

"The idea being to liave one single fi-ee oscillating circuit at both the tran.s- 
niitter and receiver." The Court finds, further, "such receiver is commercial- 
ly operative, the efficieucy of which lias been demonstrated before the court." 

The court also found as a fact that in the defendant's receiver, 
corresponding to the Lodge receiver, there are no adjustments; where- 
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as, in the Marconi receiver tiiere are a séries of adjustmeiits — adjust- 
ment in inductance, adjustment in capacity; thèse being the adjust- 
ments by which the one circuit is operated in résonance or tune with 
the other circuit. 

The court found further that: 

"In tlio démonstration before the court it was s^liown tliiit it was neeessary 
to make adjustments in the aiitenna or recelving circuit, and also to make ad- 
justnients of inductance and capacity in circuit Xo. 2 (priniary), vvhile but one 
adjustment was made in tlio defcndaut's receiver, that lieing in circuit No. 1 
(antenna)." 

The court said: 

"It js apparent that this receiver [the defendant's] Is a oue-tutied circuit, 
that being a flxed or nontunable circuit, vvliile tlie plaintiff's receiver is a two- 
tuned circuit, the one being tuned to the other by independent adjustiiu :it." 

The court finds further: 

"Tlie defendant's receiver does not inclnde tlie essential éléments of the 
plaintiff's receiver. Tlie persistent oscillator, variable condenser, aud variable 
inductance of the detector circuit are ail lacking. There is no relation to 
tuning." 

With respect to the receiver, the defendant's witness G. W. Pickard 
was asked a question similar to the one asked him with respect to the 
transmitter : 

"Will you State fuUy, please, evorything you lind described in the Marconi 
patent in suit at the receiver, which you also flnd in the défendant Standard 
Commercial Receiver, and which you do not lind disclosed in the Loage 
patent No. 600,154?" Auswer: "Nothing." 

It is not practical to review the voluminous testimony relating to 
the defendant's standard receiver. We hâve read it ail, and hâve 
reached the conclusion that it supports the findings of the court below 
that the defendant's standard receiver was not an infringement of the 
plaintiff's patent, and that on the whole case the findings support the 
decree. 

By agreement of counsel there was withdrawn from this appeal the 
charge of infringement relating to certain apparatus sold by the de- 
fendant to the Navy Department and the question as to that infringe- 
ment be remanded to the District Court. The question of costs in 
this court and in the court below with respect to that feature of the 
case is left for future détermination. 

The decree of the court below in ail other respects is affirmed. 
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WILSON V. UNION TOOL CO. 

(Circuit Court of Appeals, Xiiitli Circuit. May 17, 1920. Reliearlng Denled 

Augiist 2, 1920.) 

No. 3397. 

1. Contempt <S:=»86(1) — >Jurisdiction on error from crimiiial and civil contempt 
judgment can be retained after reversai of criminal aspect. 

Wliere a judgment l'or contempt wns of botli civil and criminal nature, 
the latter dominated, .so that the proper remedy for reviev,' was writ of 
error, not appeal, and jurisdiction on writ of error to review the civil 
aspect of the judgment doos not eease with reversai of the criminal aspect, 
in View of Act Sept. 6, 1916, § 4 (Comp. St. § 1649a), requiring the 
court to disregard mistake in the form of appellate procédure. 
3. Patents «S^SSO, 326(2) — Sale of parts intended to be used in infringing 
combination is contributory infringement and violation of injunction. 

One who sells parts of machines intended to be usod in an infrijiging 
combination is guilty of contributory infringement, and cannot purge him- 
self of contempt for violating the injunction against infringement by the 
elaim that the users of the patented machines were entitled to make or 
procure repair parts therefor. 

3. Patents '©='326(2) — Sale of extra parts not justifïed as sale for repairs, so 

as to avoid contempt. 

A plea, in contempt prnceedings for violation of an injunction against 
infringement, that tlie parts manufactured and sold were repair parts, 
is not sustained by stipulation that they were extra, spare, and repair 
Xjarts, for the right of tlie user of a patent device to repair it does not 
entitle him to obtain dupUcates, or spare parts, or extras, in anticipation 
of breakage or destruction. 

4. Patents 'S=>336(4)— Stipulated facts held to show violation of injunction 

by sale of extra parts. 

Where an injunction against infringement restralned a sale of parts 
intended to be used as part of an infringing device, a stipulation of the 
facts, stating tliat défendant offered for sale and sold extra spare and 
repalr parts and cléments to be used with the infringing machine, shows 
violation of tlie injunction. 

5. Patents <©='32T — Recovery for infringement by sale to dealers does not 

release device from infringement. 

Tlie ruie tliat an accounting of profits and damages resulting from 
infringement releases the infringing device in tlie liands of the users 
does not apply. where the sales for wliich the damages vrere recovered 
were to dealers, so that the damages would not include a patentee's right 
to profits arising from resale by the dealers. 

In Error to the District Court of the L'nited States for the Southern 
Division of the Southern District of California; Benjamin F. Bledsoe, 
Judge. 

Suit by Elihu C. Wilson against the Union Tool Company. In con- 
tempt proceedings, charging violation of the injunction previously 
issued against infringement of a patent, the défendant was purged of 
contempt by the sale of parts of the infringing machine, and plaintiff 
brings error. Reversed and remanded. 

G. Benton Wilson, of Los Angeles, Cal., for plaintifif in error. 
Thos. O. Toland, A. V. Andrews, and Frederick S. Lyon, ail of 
Los Angeles, Cal., for défendant in error. 

Ê=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Upon an appeal from an interlocutory de- 
crée, holding that Wilson patent No. 827,595, for an underreamer, was 
valid as to certain claims, and was infringed as to claims 9 and 19, 
and awarding an accounting, thi's court affirmed the decree of the 
District Court. A full history of the case is given in Union Tool 
Co. V. Wilson, 249 Fed. 736, 161 C. C. A. 646. Thereafter, in con- 
tempt prOceedings instituted in the District Court, the Union Tool 
Company was held to hâve violated the injunction issued in Union 
Tool Company v. Wilson, supra, by having manufactured, ofïered 
for sale, and sold two types of underreamers, neither of which was 
substantially or even colorably différent from the respective devices 
described in the injunctive order of the court, the manufacture, sale, 
and use of which underreamers were inhibited, and that the Tool 
Company, since the issuance and service of the injunction, had offer- 
ed for sale and sold extra, spare, and repair parts and éléments for and 
to be used with its device, sold prior to the issuance and service of the 
injunction. 

The court, however, purged the corporation of contempt in the 
matter of sales of repair parts, but made the order without préjudice 
to the right of Wilson to renew his application. The company was 
fîned $5,000, out of which sum, when paid, the clerk of the court 
was authorized to pay over to the complainant (Wilson) $2,500 as a 
reasonable portion of the expenses incurred by the complainant in 
the contempt proceeding, and the court ordered that if, upon exécution, 
the fine was not paid, the président of the Tool Company, Double, 
should stand committed to jail and be confined until the fine was paid. 

Writ and cross-writ of error were sued out, and upon the writ 
brought by the Union Tool Company and Double, to review the 
judgment of conviction, this court reversed the clearly punitive 
portion of the decree of the District Court, but affirmed that portion 
which imposed a fine and directed that the fine imposed should be 
paid to the complainant to cover his costs. Union Tool Co. et al. v. 
United States et al, 262 Fed. 431, — C. C. A. . By the cross- 
writ now before us we are to review that portion of the judgment of 
the District Court wherein the Tool Company was purged of contempt. 

fi] The Tool Company, however, first questions our jurisdiction, 
and contends that appeal, not writ of error, is the proper remedy. 
Inasmuch as the contempt proceeding had two aspects, criminal 
and civil, the criminal dominated, and in seeking review the Tool Com- 
pany properly sued out writ of error. Matter of Christensen En- 
gineering Co., 194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072. But 
as both the punitive and remédiai phases were before the District 
Court, and both were considered, both niay be reviewed upon writ of 
error. Proudfit E. L. Co. v. Kalamazoo L. L. Co., 230 Fed. 120, 144 
C. C. A. 418; Kreplik v. Couch Patents Co., 190 Fed. 565, 111 C. C. 
A. 381. It would be strange if, merely because there was a reversai of 
the criminal aspect of the judgment, the party in whose favor the 
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remédiai order was affirmed should now be denied relief, and thus 
be obliged to proceed anew by another procédure. Such a ruling 
would be out of accord with section 4 of the act to amend the Judicial 
Code, approved September 6, 1916 (39 Stat. 726 [Comp. St. § 1649a]), 
vvliich provides that — 

"No court having power to review a judgiiient or decree rendered or passed 
by another shall disiniss a writ of error solely because an appeal should bave 
been taken, or dismiss an appeal solely because a writ of error should hâve 
been sued out, but when such mlstake or error occurs it shall disregard the 
.same and take the action which would be appropriât© if the proper appellate 
procédure had been followed." 

We therefore deny the motion to dismiss. 

Upon the merits : The position of Wilson îs tbat the District Court 
erred in the order purging of contempt, because in the trial upon tbe 
contempt proceeding it was stipulated tbat, before and since the 
service of the injunction already referred to, the Tool Company not 
only had manufactured and sold, and intended to continue to manufac- 
ture and sell, the double pocket type of underreamer and the double 
type U underreamer, together with extra, spare, and repair parts there- 
for, but also had manufactured and sold, and intended to continue to 
manufacture and sell, cutters, springs, rods, cotter pins, and ail 
parts except bodies, as extra or repair parts for and to be used with 
the underreamers, particularly referred to and described in the in- 
terlocutory decree and injunction which had been issued in the case, 
and which were sold by the défendant to dealers and users prior to the 
service of the injunction. By the writ of injunction the Tool Com- 
pany and its officers and agents were enjoined from — 

"manufacturing, using, leasing, selling, or causing to be sold in any manner, 
underreamers like or embodying the construction or interrelation or forma- 
tion of parts of complainant's double reanier and extras or type T) (in exhibit) 
or a reamer, type E, or a reamer type F, and from manufacturing, selling, 
using, or leasing any part or parts or éléments calculated and intended to be 
combined or used as a part of or feature of any underreamer or device in in- 
fringement of letters patent No. 827,595, being the letters patent sued on in 
this case, that is, claims 9 and 19 thereof, in any manner whatever, or from 
manufacturing or causing to be manufactured, using or causing to be used, 
selling or leasing or causing to be sold or leased, either directly or indirectly 
any combination of parts or éléments or features capable of being assembled 
together or used in Inf ringement of said letters patent No. 827,505, that is, of 
claims 9 and 19 thereof." 

It is plain that in the light of the finding, and considering the in- 
junction ofder of the District Court, the only légal conclusion to be 
reached is that there was a deliberate violation and a contempt, and 
that it was error to purge of such contempt, unless there is merit in 
the contention that the order of the District Court was not a positive 
injunction against the manufacture of ail parts of éléments of the 
device, but only as against the manufacture or use or sale of — 

"any part or parts or éléments calculated and Intended to be combined or 
used as a part of or feature of any underreamer or device in infringement of 
said letters patent No. 827,595 ; that Is, of claims 9 and 19 thereof." 
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[2] The theory advanced is that the Wilson patent is for a combi- 
nation; that the infringement adjudged was the manufacture and 
sale by défendant of complète underreamers embodying the combina- 
tion of the respective daims 9 and 19 of the patent ; that the infringe- 
ment was of the underreamer as an entirety — that is, a combination ; 
that the unconditional sale of a patented machine carries with it a 
right to the purchaser, or his successors in interest, to maintain such 
machine in operative condition ; that the purchaser lias the right him- 
self to make ail repairs necessary to keep the machine in opération, 
and may make new parts, and therefore, it having been adjudged that 
the cutters or bits do not infringe claims 16 or 17 of the patent, that 
supplying substitute cutters is not supplying the combination, but is 
repairing the combination ; that is, the repair of a licensed combination 
underreamer. 

The rnle of contributory infringement, however, does not uphold 
the contention. In Thomson Houston v. Ohio Co., 80 Fed. 712, 26 
C. C. A. 107, it was held by the Court of Appeals that it was settled 
that, where one makes and sells one élément of a combination covered 
by a patent, with the intention and for the purpose of bringing about 
its use in such combination, he is guilty of contributory infringement, 
and is equally liable to the patentée with him who in fact organizes 
the complète combination. Judge Taf t, for the court, said : 

"Slany of tlie most vtitnable patents are combinations of uonpateBtable 
déments, and the ouly effective mode of preventlng Infringement is i>y suits 
agaiust those wlio, by fnrnlshing tlie parti? vvhich distinguisli the combination, 
made it iwssible for otbers to assemble and use the combination, and wlio, by 
advertisement of the sale of such parts and otherwise, intentionally solicit 
and promote sucli invasions of the patentee's riglits." 

[3] The plea that the parts manufactured and sold to dealers and 
users were for repair only is not altogether substantial, inasmuch as 
the stipulation of facts in the record and the finding of the lower 
court show that the Tool Company had ofïered for sale and sold "ex- 
tra, spare, and repair parts and éléments" for and to be used with 
the infringing underreamers. The principle that a right of the user 
of a patented device extends to repairs of the device does not go to 
the extent of replacing parts, such as obtaining duplicates or spare 
parts and extras in anticipation of breakage or destruction. National 
Casting Co. v. American Steel Foundries (C. C.) 182 Fed. 626; 
Slocomb & Co. V. Layman Co. (D. C.) 227 Fed. 94. The fact that the 
purchaser of extra, spare, and repair parts may hâve no body portion 
of the underreamer does not necessarily affect the question where the 
infringer has sold ail parts required to reconstruct the combination, 
where the purchasers hâve underreamer bodies of the infringed type. 
Wilson V. Simpson, 9 How. 109, 13 L. Ed. 66; Morrin v. White 
Works (C. C.) 138 Fed. 68. 

[4] But further discussion of possible distinctions between repairs 
and construction becomes unnecessary in view of the terms of the 
injunction and identification of the devices made in the decree and the 
admissions of the Tool Company that the extra, spare, and repair 
aarts were intended for use with such devices. Leeds & Catlin v. Vie- 
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tor Talking Machine Co, 213 U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 
816. 

[5] It is argued that, when Wilson secured a decree granting ac- 
counting of profits and damages resulting from the infringement, 
thereby the infringing devices were released in the hands of the users, 
and that for Wilson to seek profits and damages for the past infringe- 
ments and also to seek injunction against further manufacture of the 
extra, spare, and repair parts and éléments, is to ask two remédies 
for one wrong. The error of this position, as we view it, is that it 
conflicts with the rule that the infringing devices are not free in the 
hands of the users until the patentée, whose rights hâve been trans- 
gressed, has received full satisfaction for the transgression. Sherman- 
Clay V. Searchlight Horn Co., 225 Fed. 497, 140 C. C. A. 539; Steb- 
1er. V. Riverside Heights Orange Growers' Association, 214 Fed. 550, 
131 C. C. A. 96, L. R. A. 1915F, 1101. In the Stebler Case, decided 
by this court, the patentée and the manufacturing infringer sold di- 
rectly to users only, and ail profits and damages became involved in 
the suit ; whereas, in the case under considération the patentée, Wil- 
son, and the manufacturing infringer, the Tool Company, sell to 
dealers and resellers, and whatever profit retailers may make may not 
always be recovered in the accounting to be had. Should such a 
resuit follow, Wilson may proceed against the resellers or user for 
retailer's profit. 

Under the findings by the District Court, we believe that the only 
conclusion is that there was a willful disobedience of the injunction, 
and that it was an abuse of discrétion on the part of the court to purge 
the défendant in error of contempt. The judgment is therefore re- 
versed, and the cause is remanded to the District Court, with directions 
to impose such punishment as may seem proper, 

Reversed and remanded. 



EUREKA TOOL CO. OF KANS.\S v. WIRE ROPE APPLIANCE CO. OF 

TLLSA, OKL. 

(Circuit Court of Appeals, Kislit'i Circuit. May 7, 1920. Rehearing Deuied 

August 2, 1020.) 

No. 5429. 

Patents '©='32fi(2) — Colorablc évasion of injunction punishable as contempt. 

A change in construction of an infringing rtcvice hcld merely colorablc, 
and its contlnued uso to subject défendant to proceedings for contempt 
for violation of an injunction against infrlugeuient. 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Suit by the Wire Rope Appliance Company of Tulsa, 0kl., against 
the Eurêka Tool Company of Kansas. From a judgment for con- 
tempt, défendant brings error. Afïirmed. 

For opinion below, see 256 Fed. 677. 

®c»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
ilii") F.— 43 
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Vernon E- Hodges, o£ Washington, D. C. (Winfield Freeman, of 
Topeka, Kan., on the brief), for plaintiff in error. 

Darwin S. Wolcott, of Pittsburgh, Pa. (Albert H. Bell and Ray 
S. Fellows, both of Tulsa, Okl., on the brief), for défendant in error. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

STONE, Circuit Judge. Error from Judgment of contempt for 
violation of injunction granted to protect Prosser patent. No. 1,045,- 
883, dated December 3, 1912, from infringement. After the injunc- 
tion was granted, plaintif? in error ceased manufacturing the device 
then in suit, and manufactured another device, upon which the citation 
for contempt was issued. The valldity of the patent is not, and can- 
not be, questioned in this proceeding, nor can the question of infringe- 
ment of the earlier device be again litigated between thèse parties in 
this proceeding. 

The Prosser patent was for a swivel jàr socket used in attaching 
the drill line to the drill used in deep oil and gas drilling. The 
features of this device were that when the drill struck bottom a core 
in the socket loosely lowered a short distance, thus permitting the 
line to turn, and when the line was lifted the core arose sharply 
against the top of the socket, giving a blow which tended to loosen 
the drill point. The earlier device of plaintiflf in error, against 
which the injunction was issued, was mechanically the same in con- 
struction and results. The only change in the new device was to 
insert a métal pin through the socket and edge of the core, in such 
a manner as to prevent movement of the core. If this had resulted 
in permanent stability of the core, the change would hâve been 
effective, since it would hâve eliminated both of the useful features 
in the patented device and in the infringing device; but testimony 
showed that such a rigid construction was not practically effective 
in actual opération, that the pins wore off and dropped out after 
only a few hours' use, and that they could be easily removed by 
drillers before use, thus obtaining ail the results of the infringing 
device by a precisely similar device. This was clearly only a color- 
able change. 

The attempt of the plaintiff in error is to justify its second de- 
vice by a showing of the state of the prior art. The place which 
considération of the prior art can hâve in this character of pro- 
ceeding is to limit the scope of the patent in respect to mechanical 
équivalents. This is true, because this is not an infringement pro- 
ceeding, but is one to enforce and make effective an existing judg- 
ment of infringement, by preventing violation of that order through 
merely colorable changes from the device already adjudged an in- 
fringement. 

From what bas been said above regarding the character of the 
change made by plaintiff in error, it is clear that the device now 
involved was in reality and substance the same as the old one cov- 
ered by the injunction, for, even if honestly used, it speedily became , 
identically the same by wearing of the pin. In such a situation 
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équivalents hâve no place, and the prior art is available for no pur- 
pose. While indirectiy aimed, the real purpose and only possible 
effect of considering the prior art suggested would be to annihilate 
the patent. That matter, as between thèse parties and as to thèse 
devices, has been finally settled in the main suit for infringement. 
The judgment should be and is afïïrmed. 



BARBER V. OTIS MOTOR SALES CO. 
(District Court, N. D. New York. May 22, 1920.) 

1. Patents <S=66 — Foreign anticipations must iiave become patents or publica- 

tions before Invention and two years bef ore application. 

Under Rev. St. § 4886, as amended (Comp. St. § 9430), foreign patents 
to be available to defeat a United States patent for the same invention, 
must hâve become patents or prlnted publications in foreign countries be- 
fore the date of the United States invention, or more tlian two years be- 
fore the application for the United States patent was filed. 

2. Patents "S^ee — British and French patents date as anticipations from en- 

rollnient; "printed publications." 

Britisb and French patents do not become "patents," or "printed publi- 
cations," within the meaning of tho patent statutes, until the enrollment 
or sealing of the complète spi^ciflcations, se that they cannot defeat a 
United States patent, unless enrolled before the invention or two years 
before the application. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Patent ; First Séries, Printed Publication.] 

3. Patents ©^GG — Evidence held to show invention antedated foreign pat- 

ents. 

Evidence by the inventor and others, showing drawings, patterns, and 
an expérimental machine involving the invention, held to sliov»' invention 
oefore the date of enrollment of foreign patents, which were enrolled 
less than two years before the application for United States patent. 

4. Patents <©='60 — Against anticipation, inventor niay show date of invention 

by compétent proof. 

Where défendant makes no rival claim to priority of invention, but re- 
lies on the statutory défense of anticipation, the patentée may show, if 
he can, the fact of his prior invention by drawings, sketches, models, or 
any other compétent proofs. 

In Equity. Suit to restrain infringement of patent by William 
Barber against the Otis Motor Sales Company. Decree ordered for 
plaintiff . 

See, also, 247 Fed. 553. 

This is an action in equity to restrain alleged Infringement of United States 
letters patent No. 781,802, dated February 7, 1905, for "valves and valve gear 
for explosive englues," and which patent was applied for February 24, 1902. 
The case originally came on for final hearing on pleadings and proof on No- 
vember 18, IDlô, and this court, after considération of the proofs and of the 
prior art, reached the conclusion that the Barber patent was valid and in- 
frlnged by the défendant. 231 Fed. 7.^.5. On appeal to the United States 
Circuit Court of Appeals for the Second Circuit the conclusions of this court 
were afflrmed, and a pétition for rehearing denied. 240 Fed. 723, 729, 153 C. 
O. A. 521. Thereafter accounting proceedings were inaugurated under the de- 
cree and the mandate of the Court of Aijpeals. Subsequently the Barber 

^isjFor other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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patent hère In suit came before Judge Hazel in the case of Barber v. Reo Motor 
Car Sales Co., in the District Court for the Southern District of New York, 
upon additional prior art patents, which were not before and were net con- 
sidered by thls court In its original considération of thls suit. Judge Hazel 
reached the conclusion that the Barber patent must be limited by the new 
prlor art set up, and when so limited was not infrlnged by the défendant. 245 
Fed. 938. Thereafter motion was made for the court to request the recall of 
the mandate of the Court of Appeals, in order that jurisdiction might be re- 
stored to thls court to hear and conslder a motion to suspend the accounting 
and a rehearing or retrial of this case on the new prior art patents set up 
before and considered by Judge Hazel in Barber v. Reo Motor Car Sales Co. 
Thèse motions were granted, and the mandate of the Circuit Court of Appeals 
lias been recalled. The case now comes before this court for final détermina- 
tion on proofs submitted by both parties, based on the alleged new prior art 
patents referred to. 

Fred F. Weiss, of New York City (Samuel E. Darby, of New York 
City, of counsel), for plaintiff. 

Wetmore & Jenner, of New York City (Robt. D. Eggleston, Law- 
rence E. Sexton, and Harry G. Kimball, ail of New York City, of 
counsel), for défendant. 

RAY, District Judge (after stating the facts as above). The Barber 
jatent. No. 781,802, has been before this court repeatedly in various 
Titigations, and after most careful study of the numerous prior art 
patents, presented to the court in the various litigations to which said 
patent has been subjected, it has successfully withstood the attacks 
made upon its validity. The structure which the Barber patent shows 
and describes, the invention which it defines in claims 8 and 9 thereof, 
thèse being the claims hère involved, the problem which this invention 
successfully and satisfactorily solves, and the conclusions reached 
after a careful and painstaking examination and study of the prior 
art patents heretofore set up against it, in this case and in other cases 
in which the patent is involved, are fully set forth in the opinions of 
this court (231 Fed. 755) and of the Circuit Court of Appeals (240 
Fed. 72Z, 153 C. C. A. 521), and they need not be repeated hère. 
For présent purposes it is sufficient to say that on the original hear- 
ing in this case this court held : 

"The évidence shows and it is well known that the valves of motor engines 
frequently get out of order and require eleanlng and repairs of various kinds. 
A construction which is safo and of reasonable cost, and which will enable 
the owner to remove and replace thèse valves speedily and cheaply and vi^ith- 
out injury to the motor eugine, is therefore of great value. Hère was the 
problem which confronted Mr. lîarber, the inventer in this case, and the évi- 
dence shovi's that he solved the problem (--atisfactorily, and that his invention 
went into use, and that thls défendant and others hâve appropriated it, to his 
damage and injury. Mr Barber has not been guilty of any lâches in en- 
deavoring to enforce his rights. He is not a man of wealth, but this is no 
reason why courts .should not give him the same considération they would 
give wealthy men or wealthy corporations. I flnd and hold that the structure 
of the patentée discloses patentable invention in view of the prior art and 
that there is no anticipation. 

"The défendant placed in évidence more than 20 différent patents, but no 
one of them shows the combination of Mr. Barber, and no one of them shows a 
combination of éléments which solves the problem presented to Mr. Barber, 
and which he successfully solved. There is no one élément in the combination 
of Mr. Barber which is absolutely or entirely new ; but he has a new combi- 
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nation and a uscful combination of old éléments, and tlie making of this eoni- 
liination discloses patenlalile inv<'ntion of a liigh order. Hls invention lias 
(jeen availed of by others, and several liave taken a lieense nnder liis patent, 
while others are lioldly iiifrinsing. The défendant In this ease strug-gled vainly 
to show a combination in any pricn- ]:.iat(Mit which solves the problem pve- 
sented to this eoniplainant. The défendant pi-esented patents whieh disclose 
one or more of the éléments fonnd in ilie I!ari)er patent, but it lias been held 
again and again that a new and nsefiil c(niibiiiatioii of old éléments which re- 
sults in a new structure of utility, and wliich the ordinary mechanic skilled in 
the art would not hâve produced, constitntes patentable invention." 

Again, at page 761 of 231 Fed. : 

"It is vain to seareh the prlor art for a construction and combination like 
this. Each and every patent in évidence, which shows a valve case, or a 
screw paig. or a coijil)ination of both, bas one or more obstructions to a re- 
moval of thèse parts, wliich interfère with the removal of the valves. Varions 
of thèse patents show that efforts liad been niade in the direction of securing a 
quick removal of the valves, but no oiie liad fuHy solved thi! problem until 
Karber came into the lield, in a sensé and to an extent, at least, he is a 
pioneer. In hu», one or fwo of (lie prior patents is any référence made to the 
problem which Barber sousht to solve." 

The Circuit Court of Appeals. after quoting the last paragraph above 
quoted from the opinion of this court, said at page 726 of 240 Fed. 
(153 C. C. A. 524): 

"It will serve no «ood pnrpose for this court to traverse step by step the 
.çround which the District .lnd,i;e lias very carefnlly sone over in bis opinion. 
It must suflice to say th.'d our examiiiaîion of the patent and of the patents 
of the prior art faiis to convince us that any mistake was made by the Dis- 
trict Judge in sustaiiiiiig the validity of this patent." 

On this retrial, liowever, additional patents alleged to be in the prior 
art, and which hâve not been specifically presented to this court be- 
fore, are set up, and proofs hâve been presented by both parties with 
respect thereto. Of the new patents alleged to be of the prior art 
now set UD in this case tbe Hirsch United States patent, No. 532,555, 
and the Carling llritish patent. No. 110 of 1(S91, may be dismissed 
from considération, for the reason that thèse patents are not directed 
towards the problem of providing for the (]uick, easy, and convenient 
removal of the valves, whicli is the problem with which the Barber 
patent in suit deals, but are directed toward a différent object and 
purpose. This is also the view of Judge Hazel in connection with the 
Hirsch patent. The Fessard United States patent. No. 639,160, may 
likewise be eliminated for the same reason. Moreover, the valve of 
this patent is of the flanged type. It was the purpose of the Barber 
invention to avoid the use of that type of valve and the difficulties 
incident to such use. This is also the view taken by Judge Hazel with 
regard to the Otto engine valve cage device. 

[1] This leaves for considération the British patents to Bousfield, 
No. 5,230 of 1899; to Hall, No. 4,191 of 1899; and to Jerram, No. 
3,720 of 1900; and the French patent to Wohlgrath, No. 296,244 of 
1900. Thèse foreign patents can be availed of to defeat the Barber 
patent, assuming that they are for the same invention as that claimed in 
the Barber patent, only in case they become patents or printed publi- 
cations in the foreign countries before the date Barber made the in- 
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vention of his patent, or more than two years before Barber filed the 
application for his patent. The wording of the statute (section 4886, 
R. S., 29 Stat. 692 [Comp. St. § 9430]) is: 

"Any person who bas Invented or discovered any new and useful art, ma- 
chine, * * ♦ not patented or described in any printed publication in this 
or any foreign country, before his invention or discovery thereof, or more 
than two years prior to his application • • • " 

— may obtain a patent. It is necessary, therefore, in the présent case, 
to ascertain the dates when the Bousfield, Hall, Jerram, and Wohl- 
grath patents became "patents," or "printed publications," within 
the meaning of the statute, and then to ascertain whether or not thèse 
respective dates, or any one of them, was prior to the date when 
Barber made his invention, or was more than two years prior to the 
date on which Barber made application for his patent. The Barber 
application was filed February 24, 1902. Did any of thèse foreign pat- 
ents become a "patent," or a "printed publication," earlier than Febru- 
ary 24, 1902? 

[2] The évidence shows that the Bousfield British patent was ap- 
plie3 for March 9, 1899, the application was accepted January 20, 190O, 
and the patent was sealed or enrolled April 3, 1900. The Hall British 
patent was applied for February 25, 1899, the application was ac- 
cepted February 24, 1900, and the patent was sealed or enrolled May 
8, 1900. The Jerram British patent was applied for February 26, 
1900, the application was accepted March 31, 1900, and the patent 
was sealed or enrolled June 12, 1900. The Wohlgrath French pat- 
ent was applied for January 17, 1900, and was granted May S, 1900. 
It has been repeatedly held that British and French patents do not be- 
come "patents," nor "printed publications," within the meaning of 
the patent statutes of this country, until the enrollment or sealing of 
the complète spécifications. Ireson v. Pierce (C. C.) 39 Fed. 795, 798 ;' 
American Roll-Paper Co. v. Weston (C. C.) 45 Fed. 686, 691 ; Sirocco 
Engineering Co. v. Sturtevant, 220 Fed. 137, 136 C. C. A. 91 ; Elec- 
trical Accumulator Co. v. Julien Electric Co. (C. C.) 38 Fed. 117, l41 ; 
Bliss V. Merrill (C. C.) 33 Fed. 39, 40 ; Walker on Patents (5th Ed.) 
§ 55, p. 69. It is thus clear that the foreign patents did not become 
patents or foreign publications more than two years prior to the date 
on which Barber filed his application for the patent in suit. 

A Swiss patent to Wohlgrath, No. 20,387, and a book by Beaumont 
on "Motor Vehicles and Motors," pages 285 and 291, bave also been 
considered in this connection. No proof has been ofifered as to the 
date when the Swiss patent was sealed, nor as to the date when the 
Beaumont book was published. This book bears the imprint of "1900" 
as the date of its publication, and the printed "préface" purports to 
be dated "March, 1900." Obviously thèse dates are too late. 

[3] Did the British and French patents become patents, or publi- 
cations, within the meaning of the statute, before the date Barber 
made his invention ? Evidence has been off ered by Barber to establish 
the date he made his invention and of the various steps taken by him 
in the development, by the making of sketches and drawings, patterns, 
castings, and the assembling of the parts into a complète working en- 
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gine. The testimony of Barber is to the effect that he made the in- 
vention of his patent, and made drawings of his engine in ail its dé- 
tails, in the fall of 1897, fixing the time he worked on his drawings by 
référence to the date his wife gave birth to a child. Barber testifîes 
that in the fall of 1899 he made wooden patterns of varions parts of 
his engine, including the parts of the valve structure embodying the 
invention of his patent, and some of the wooden patents of the valve 
assembly parts made at that time were preserved and are produced in 
évidence. Barber testifies that as the patterns were completed he em- 
ployed them in producing castings, and that the various castings and 
parts were machined and assembled into an engine, which was set 
up in his shop and successfully and practically operated experimen- 
tally in the winter of 1899-1900, and subsequently he built other 
engines of the same structure, ail containing the claimed invention of 
his patent. This testimony is fuUy corroborated by Mrs. Barber, by 
Burtchell, the pattern maker, who assisted in making the wooden pat- 
terns, by Higginson, the iron molder, who made the castings, by 
Beake, the machinist, who assisted in the work of machining and as- 
sembling the parts of the engine, and by Johnson, who visited Barber's 
shop in the winter of 1899-1900 and saw the engine in opération. Ail 
of thèse witnesses gave their testimony in open court and under the 
Personal observation of the court, and I am satisfied from their bearing 
and manner on the witness stand that they testified truthfully, and 
their testimony carries conviction as to the matters concerning which 
they hâve testified. They ail agrée that the Barber engine, embodying 
and containing the claimed invention of the Barber patent, was com- 
pleted and successfully operated, experimentally, at least, as early as 
February or March, 1900. 

[4] The earliest date which can be accorded to the foreign patents 
set up to defeat the Barber patent is April 3, 1900, which is the seal- 
ing date of the Bousfield British patent. But to defeat the Barber 
patent, under the patent statutes of this country, it is necessary for the 
défendant to show a foreign patent or a printed publication which be- 
came a patent or a publication before Barber made his invention or 
discovery. This is the statutory requirement, and under the àuthorities 
the défendant has failed to show this. Loom Co. v. Higgins, 105 U. S. 
.S80, 592 (26 L. Ed. 1177, 1182); Von Schmidt v. Bowers, 80 Fed. 121, 
140, 25 C. C. A. 323 ; Philadelphia & Trenton Railroad Co. v. Stimp- 
son, 14 Pet. 461, 462 (10 L. Ed. 535). The issue is not one of priority 
as between rival claimants. The défendant does not assert or set 
up any rival claim to priority of the Barber invention. On the con- 
trary, the question is the statutory one whether Barber made his in- 
vention before the available dates of the foreign patents. Miner v. 
Symington, 229 Fed. 730. And it is well settled that, as against the 
statutory défense of anticipation, the patentée may show, if he can, 
the fact of his prior invention by drawings, sketches, models, or by 
any other compétent proofs. Von Schmidt v. Bowers, supra; Loom 
v. Higgins, supra; Bâtes v. Coe, 98 U. S. 34, 25 L. Ed. 68; Smith 
v. Vulcanite, 93 U. S. 486, 23 L. Ed. 952 ; Apparatus Co. v. Woerle 
(C. C.) 29 Fed. 451. 
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Having reached the conclusion that the alleged new prier art patents 
set up by défendant to defeat the Barber patent are too late in date, 
under the statute and the authorities, to operate as anticipations, it 
becomes linnecessary to consider or to discuss the disclosures of said 
patents. I may sa}^ however, after a careful study of them, I ara 
persuaded that they fail as anticipations, or even as materially or sub- 
stantially hmiting the scope of the Barber patent, and I am ail the 
more constrained to this view by the fact that the défendant does not 
employ the structures of thèse foreign patents, but instead hâve chosen 
to take the Barber structure. I do not deem it necessary, however, 
to base my disposition of the controversy on this ground. 

For the foregoing considérations, I am of the opinion that the decree 
should be awarded the plaintiff, with costs, and the accounting pro- 
ceedings resumed. 



KOSENBUTH v. HUDSON MOTOR CAR CO. et al. 

(District Court, E. D. l'ennsylvania. May 10, 1920.) 

No. 1097. 

Patents ©=388— Jurisdiction of iiifringement suit; "regular and established 
place of business." 

A contract by wliich défendant, a manufacturer of automobiles, granted 
tiie exclusive right to sell its cars witliin a certain territory at priées to 
be ilxed by défendant, .second party to sell no otlier cars, to keep repair 
parts on nand and to pay one-half the experise of advertising in its 
territory, but required to pay for ail cars on shipment, from wliich time 
it beeame absolute owner, h,chl not to constitute second party's place of 
business a "regular and established place of business" of défendant, 
withln the meanlng of Jurticial Code, 48 (Comp. St. § 1030), nor to 
ereate an ageucy whicli autliorized service to be made on second party at 
such place in an infringemont suit agaiust défendant. 

In Equity. Suit by Edwin M. Rosenbluth against the Hudson Mo- 
tor Car Company and others. On complainant's motion to vacate 
order setting aside service, and défendants' motion to set aside service. 
Complainant's motion denied, and défendants' motion granted. 
See, also, 264 Fed. 3.53. 

Arthur E. Paige, of Philadelphia, Fa., for plaintiff. 

W. Logan MacCoy, of Philadelphia, Pa., for défendants. 

TFIOMPSON, District Judge. Upon the facts appearing upon the 
original motion of the Hudson Motor Car Company (hereinafter des- 
ignated as Hudson) to set aside service made upon John C. Schwartz, 
président of the Gomery-Schwartz Motor Car Company (hereinafter 
designated Gomery-Schwartz), the service was set aside. The plain- 
tiff has now moved to vacate that order upon additional afifidavits 
and upon the basis of the contract between Hudsort and Gomery- 
Schwartz. An alias subpœna, subsequently issued, was served upon 
J. E. Gomery, ofificer of Gomery-Schwartz, and the défendant Hud- 
son has moved to set aside the service of the alias subpœna. 

^saWoT other cases see same toplc & KEY-NUMBBE in aU Key-Numbered Digests & indexes 
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It is contended on the part of the plaintiff that the contract between 
the parties, together with the facts set ont in the affidavits, shows that 
Hudson has a regular and estabhshed place of business at 128 North 
lîroad Street, the place of business of Gomery-Schwartz, and that 
service made upon the oiificers of that corporation, as agent of Hudson, 
is valid under the provisions of section 48 of the Judicial Code (Corap. 
St. § 1030j. 

The contract between the parties désignâtes Hudson as manufac- 
turer and Gomery-Schwartz as distributor. Under its terms Hudson 
gives Gomery-Schwartz the exclusive right to sell Hudson cars from 
December 1, 1919, to November 30, 1920, in certain territory in 
Pennsylvania, Delaware and Maryland at certain fixed net prices f. o. 
b. Détroit, against sight draft and bill of lading attached; any loss 
after delivery to the transportation company in Détroit to be borne by 
Gomery-Schwartz and it to cause ail cars to be insured upon notifica- 
tion of shipment. Gomery-Schwartz agrées to confine its sales to 
the designated territory, subject, in case of sale outside of the desig- 
nated territory, to adjustments between Gomery-Schwartz and other 
distributors, to be arranged under the control of Hudson. Gomery- 
Schwartz agrées to keep on hand repair parts, the prices of which are 
agreed to, and give prompt service to ail Hudson cars in the territory. 
The repair parts are to be furnished exclusively from or hâve the ap- 
proval of Hudson, and such parts are to be sold at Hudson's list prices. 
Agreements with dealers are to be submitted for approval to Hudson 
hefore acceptance by Gomery-Schwartz. Gomery-Schwartz is to pay 
one-half of the cost of advertising decided upon by Hudson in the 
territory described, the cost to be deducted from any crédits due Gom- 
ery-Schwartz from Hudson ; the advertising to be under the control 
and with the approval of Hudson. The name "Hudson" is not to be 
used, except under restrictions set out, which provide that Hudson is 
the sole and exclusive owner of that name. Gomery-Schwartz is to 
sell Hudson cars exclusively. In case Gomery-Schwartz fails to make 
prompt payment for cars shipped on its order, Hudson has the right 
to divert the cars to any other destination, or has the privilège of 
disposing of them to best advantage in the described territory. 

The agreement provides for payment of certain commissions by 
Gomery-Schwartz to other distributors for cars sold in the territory 
of the latter. There is nothing in the contract between the parties 
which confers upon Gomery-Schwartz any power to deal with any 
third party so as to bind Hudson. The contract is entirely a contract 
between buyer and seller, for sale by Hudson to Gomery-Schwartz, 
under which the latter agrées to sell exclusively within certain ter- 
ritory, or in case of sales in other territory to make settlements 
with other buyers, known as distributors, whose territory it has 
invaded. Under the agreement the title to the cars sold passes to 
Gomery-Schwartz, conditioned only upon payment of the sight drafts 
accompanying the bill of lading, and, upon payment of the drafts, the 
automobiles became the absolute and exclusive property in Penn- 
.sylvania of Gomery-Schwartz. The contract brings the case clearly 
within the décision in Commonweaith v. Banker Brothers, 38 Pa. 
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Super. Ct. 101, and it may readily be distinguished from the cases 
relied upon by the plaintiff. 

In Thomson-Houston Electric Co. v. BuUock Electric Co. (C. C.) 
101 Fed. 587, a corporation manufacturing in Ohio consigned its prod- 
ucts to a second corporation doing business in New York, which was 
given the exclusive right to sell the same within a given territory. It 
was charged a fixed price for the articles delivered to it, but was priv- 
ileged to return any part and receive crédit therefor. In that case 
it was necessarily held that the title did not pass absolutely to the lo- 
cal seller, which had a right to return before sale, and that title first 
passed absolutely through the sale by the latter, for use, in which 
the manufacturer participated. The additional fact that the manu- 
facturer paid the cost of advertising and furnished catalogues was con- 
sidered, but the arrangement upon which sales were made was the 
ground of holding that the offices of the local dealer constituted a 
regular and established place of business of the manufacturer. 

In the case of Chadeloid Chemical Co. v. Chicago Wood Finishing 
Co. (C. C.) 180 Fed. 770, goods were sent from outside the district 
to a local agent, and sales made by the agent on behalf of the défend- 
ant, who was credited with the proceeds, and that fact, together with 
the use by the défendant of the agent's office as its place of business, 
was held to be sufficient to bring the défendant within the provisions 
of section 48. 

In Smith v. Farbenfabriken of Elberfeld Co., 203 Fed. 476, 121 
C. C. A. 598, the défendant, who resided in Canada and conducted a 
mail order drug business, kept a warehouse in Détroit, which was in 
charge of an employé, who received and stored and cared for the 
goods, and on instructions from the défendant fiUed ail orders and 
made ail shipments. The défendant, therefore, clearly had a regular 
and established place of business in Détroit, and his employé in charge 
was his agent engaged in conducting such business. 

The relations shown by the contract in the présent case are not such 
as to bring it within any of the above décisions. The agreement of 
Gomery-Schwartz to render free service in making minor repairs to 
Hudson motor cars is a part of the considération for the agreement for 
the exclusive right to sell the Hudson car in the described territory. 
The fact that Gomery-Schwartz is designated in the Bell Téléphone 
Directory as Hudson Car Sales Agency does not establish the relation 
of principal and agent between the parties. At the most, under the 
proof , it is a mère déclaration of the party charged to be agent, and the 
real relations between the parties are shown by the contract. The 
bearing of the term "sales agent" on the relation of agency is discuss- 
ed in Mechem on Sales, § 44, cited by défendant, as foUows: 

"A qualified form of 'agency,' which lias grown up in modorn times, is 
that which exists wlien the owneror manufacturer ot patented or other pro- 
prietary articles grants the privilège of sale or exclusive territory to one who 
otherwise mignt not be at liberty to sell the goods in question. It is entirely 
consistent with this arrangement that the so-called agent is to buy of the 
proprietor or manufacturer the goods which lie is thus authorized to sell, and 
when this is the fact there is little more of 'agency' in the case than the name 
itself. It is also entirely consistent with the arrangement that the 'agent' Is 
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to sell the goods at a price or upon terms or conditions flxed by the proprietor 
or manufacturer. A person .so situated is often in popular language said to 
hâve obtained the 'agency' for the goods, when ail that is meant is that hehas 
obtained a inore or less exclusive right to buy and resell them in a prescribed 
terri tory. The transaction is simple enough, but the Keports show many 
cases in which the parties hâve, perhaps, deceived themselves and hâve cer- 
tainly attempted to deceive others, by calling that an 'agency' which had no 
resemblance to agency in fact, but was simply a sale of a proprletary article, 
with a right of resale under terms and conditions fixed by the proprietor." 

The motion to vacate the order previously made is denied, and the 
motion to set aside service upon John E. Gomery is granted. 



L'NITED STATES v. ARMSTRONG et al. 

(District Court, D. Indiana. May 26, 1920.) 
No. 1446. 

1. Crimînal law ®=>13 — Criminal statute must be clear and deflnîte. 

In gênerai, a criminal statute, to be valid, must be so clearly and defi- 
nitely expressed that an ordinary man can détermine In advance whether 
his contemplated act is within or without the law, and, if déviation from 
a standard is prohibited, the standard must be definitely fixed. 

2. Criminal law ^=>l^ — Sertion 9 of the Fédéral Control Act not tatally in- 

deflnite. 

Act Aug. 10, 1917, § 9 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%i), providing that any person who conspires, etc., to limit the 
facilities for transporting, producing, luanufacturing, or deallng in neces- 
saries, or to restrict the supply or distribution of necessaries, or to pre- 
vent, limit, or lessen the manufacture and production of necessaries to 
enhance the price, shall be punished, is not iuvalid for indefiniteness and 
uncertainty. 

3. Constitutional law «S^SSl — "Due proeess of law" means the sanie in dif- 

ÎEerent amendments. 

The words "due proeess of law" hâve the same meaning in the Fifth 
and Fourteenth Amendments to the Constitution. 

lEd. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Due Proeess of Law.] 

4. Constitutional law <S=^57 — Due proeess requires valid statute defining 

crime. 

The due proeess clause of Const. Amend. 5, requires that no person shall 
be deprived of his liberty as punlshment for crime, but by virtue of a 
valid constitutional statute defining the crime, as the statute upon which 
a person is deprived of his liberty is a part of the proeess of law used 
against him. 

5. Constitutional law <@=>257 — ^Arbitrary classification in criminal statute de- 
, nies due proeess. 

An arbitrary classification by Congress in a criminal stattite violâtes 
the due proeess clause of Const. Amend. 5. 

6. Constitutional law <@=°257 — Classiâcation in criminal statute must not be 
, arbitrary. 

Under Const. Amend. 6, the classification in a criminal statute must 
rest upon some différence which bears a reasonable and just relation to 
the act in respect to which the classification is proposed, and can never 
be. made arbitrarily and Without such basis. 

^=9For otlier cases see same toplc & KEY-NUMBSR in ail Kejr-Numbered Dlgests & Indexes 
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7. Constitutional law ®=>258 — Certain sections of Food Control Act held to 

deny due process. 

Act Aug. 10, 1917, § 4 (Comp. St. 1018, Comp. St. Ann. Supp. 1919, § 
ZUôVfiS), as ainended by Act Oet. 22, 1919, making it unlawful to destro.v 
neeessaries, commit waste, hoard or monopolize necessaries, or make aii.v 
unjust or unrpasonable rate or charge, etc., aiid section 26 (section 
3115%qq) , proliibiting the destruction of neeessaries by persons carrying un 
or employed in interstate or foreign commerce, violate Const. Amend. 5, a.s 
to due process, because of the provisos therein exempting farmers, garden- 
ers, co-operative societies, etc., from their provisions, as sucli classiiîca- 
tion is arbitrary, and not natural or reasonable. 

8. War <ê=^i — Original section 4 of Food Control Act cannot be basis of crim- 

inal prosecution. 

Act Aug. 10, 1917, § 4 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
311.5%fE), as originally enacted, maldng it unlawful to destroy neeessaries, 
commit waste, hoard, or monopolize neeessaries, or make unjust or unrea- 
sonable rates or charges, etc., is insuffieient on which to found a criminal 
charge, as ît provides no penalty, and the statute contains no gênerai 
penalty clause. 

9. War <S='4 — Congress may wîthin reasonable limits prescribe duration of 

war législation. 

If, under the war power, Congress had power to pass Act Aug. 10, 1917 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ ailô'/^e-Sll.'iyskk, 3115y8<- 
3115'/àr), it had within reasonable limits the power to provide wlien it 
should cease to be in force. 
W. War <S=>4 — Récital that state of war exists fixes existence, so far as Con- 
gress may do so. 

So far as a state of war may be fixed by act of Congress such state 
existed at least until October 22, 1919, in view of the récital of the exist- 
ence of a state of war in the act of that date amending Act Aug. 10, 1917 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ SllSyse-SllSVskk, SllSYs'- 
SllSVsr). 

11. War "^=4 — Termination of Food Control Act does not affect previous vio- 
lations. 

Assuming that a state of war ceased to exlst when the armistice was 
slgned and announced to Congress by the Président, the termination there- 
by of Act Aug. 10, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §S 
3115%e-3115%kk, ZIWW-SMS'^^t) , does not affect offenses committed 
prior to that time, in view of section 24 (section 311.5%pp), providing that 
offenses committed, and penaltles, forfeitures, or liabilitles incurred, prior 
to the termination of such act, may be prosecuted or punished as If the act 
had not been terminated. 

12. Conspiracy ©=25 — Indictmcnt for coaspiracy to commit offense consisting 
of conspiracy wîll be quashed. 

A count in an indictment charging a conspiracy under Criminal Code, 
§ 37 (Comp. St. § 10201), to violate Act Aug. 10, 1917, § 9 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 311,5%!), will be quashed, as it charges 
a conspiracy to commit the offense of conspiracy. 

Criminal prosecution by the United States against James M. Arm- 
strong and others. On motion to quash the indictment. Motion 
granted as to certain counts, and overruled as to others. 

Frederick Van Nuys, U. S. Atty., of Indianapolis, Ind., and Dan W. 
Simms, Sp. Asst. U. S. Atty., of Lafayette, Ind., and L. Ert Slack, 
Sp. Asst. U. S. Atty., of Indianapolis, Ind. 

Charles E. Hughes, of New York City, Henry Warrum, Miller, 
Dailey & Thompson, Miller & Dowling, and Bingham & Bingham, ail 

Ê=3For other cases see same topic & KEY-NUMDtlH iu ail Key-Numbered Digeata & Indexe» 
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of Indiaiiapolis, Ind., Harold A. Henderson and James A. Cooper, Jr., 
both of Terre Haute, Ind., and Hays & Hays, of Sullivan, Ind., for 
défendants. 

ANDERSON, District Judge. The indictment in this case is based 
upon sections 4, 9, and 26 of the original act of Congress, approved 
August 10, 1917, known as the Lever Act (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 3115Vsff, 3115%i, 3115'/Kqq), and upon section 
4 of said act as amended October 22, 1919 (41 Stat. 298). Thèse 
sections are as f ollows : 

"Sec. 4. Tliat it is hereby made unlawfnl for any person willfully to destroy 
any necessaries for the piirpose of enhancing the prùre or restrieting the supply 
rhereof; knowingly to commit waste or willfully to permit preventable dé- 
térioration of any necessaries in or In connection with tlieir production, manu- 
facture, or distribution ; to hoard, as defined in section 6 of this act, any 
necessaries: to monopolize or at.tempt to monopolise, eitlier locally or gener- 
ally. any necessaries ; to engage in any dise riminatory and unfair, or any de- 
ceptive or wasteful practice or device, or to niake any mijust or unreasonable 
rate or charge in handling or dcaling in or with aay necessaries ; to conspire, 
combine, agrée, or arrange with any otlier person, (a) to limlt the facilities 
for transporting, producing, harvesting, manufacturing, supplylng, storing, or 
dealing in any necessaries; (b) to restrict the supply of any necessaries; (c) 
to restrict distribution of any necessaries; (d) to prevent, limit, or lessen the 
manufacture or production of any necessaries in order to enhaiice the price 
thereof ; or (c) to exact excessive priées for any necessaries, or to aid or ahet 
the dolug of any act made unlawful l)y this .section." 

"Sec. 9. That any in'rson who conspires, combines, agrées, or arranges 
with any other person (a) to limit the facilities for transporting, producing, 
manufacturing, supplying, storing, or dealing in any necessaries; (h) to re- 
striet the supply of any neces.saries ; (c) to restrict the distrilnitlon of any 
necessaries: fd) to prevent. limit, or lessen the manufacture or production of 
any necessaries in order to enhance the price thereof shall, upon conviction 
thereof. be flned not exceeding .f 10,000 or be imprisoned for not more than two 
years, or both." 

"Sec. 26. That an.v person earrying on or eniployed in commerce among the 
several States, or with foreign nations, or with or in the territories or other 
possessions of the T'nited States in any article suitable for human food, fuel, 
or other necessaries of llfe, who, either in bis individual capacity or as an 
officer, agent, or employa of a corporation or member of a partnership earrying 
on or employed in such trade, shall store, acquire, or hold, or who .shall destroy 
or make away with any sxich article for the purpose of limiting the supply 
thereof to the public or affecting the market price thereof in such commerce, 
whether temporarily or otherwise, shall be deemed guilty of a felony and, upon 
conviction thereof, shall be punislied by a fine of not more than $5,000 or by 
imprisonment for not more than two years, or both : Provided, that any 
storing or holding by any farmer, gardener, or other per.son of the products of 
any farm, garden. or other land cultivated by him shall not be deemed to be 
a storing or holding wlthin the meaning of this act : Provided further, that 
farmers and fruit growers, co-operative and other exchanges, or societies of 
a sirailar character shall not be included within the provisions of this section : 
Provided further, that this section shall not be construed to prohibit the 
holding or aceumulating of any such article by any such per.son in a quantity 
not in excess of the reasonable requirements of his business for a reasonable 
time or in a quantity reasonably required to furnish said articles produced in 
surplus quantifies seasonally throughout the period of scant or no production. 
Nothing contalned in this section shall be construed to repeal the act entitled 
'An act to protect trade and commerce against unlawful restralnts and monop- 
olies,' approved July second, eighteen huudred and ninety, commonly known 
as the Sherman Anti-Trust Act." 
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Amended section 4 is the original section 4 with the foUowing ad- 
dition thereto: 

"Any person violating any of the provisions of this section upon conviction 
thereof shall be fined not exceeding $5,000 or be Imprisoned for not more than 
two years, or both : Provided, that this section shall not apply to any f armer, 
gardener, horticulturist, vineyardist, planter, ranchman, dairyman, stockman, 
or other agriculturist, with respect to the larm produets produced or raised 
upon land owned, leased, or cultivated by hlm : Provided further, that nothing 
in this act shall be construed to lorbld or make unlawful collective bargaining 
by any co-operative association or other association of farmers, dairymen, 
gardeners, or other producers of farm produets with respect to the farm prod- 
uets produced or raised by its members upon land owned, leased, or cultivat- 
ed by them." 

The indictment contains 18 counts. Count 1 is based upon sub- 
division (a) of section 9; count 2, upon (b) of 9; count 3, upon (c) 
of 9; count 4, upon (d) of 9; count 5, upon subdivision (a) of amend- 
ed section 4 ; count 6, upon (b) of amended section 4 ; count 7, upon 
(c) of amended section 4 ; count 8, upon (d) of amended section 4 ; 
count 9, upon (e) of amended section 4 ; count 10, upon (e) of orig- 
inal section 4; count 16, upon subdivision (a) of amended section 
4; count 17, upon subdivision (a) of section 9; count 18, upon sub- 
division (a) of amended section 4. Counts 11, 12, 13, 14, and 15, charge 
a conspiracy under section 37 of the Criminal Code (Comp. St. § 10201) 
to violate various provisions of the Lever Act. Section 37, so far as 
applicable hère, provides: 

"If two or more persons conspire • ♦ • to commit any offense against 
the United States, • • * and one or more of such parties do any act to 
effect the object of the conspiracy, each of the parties to such conspiracy shall 
be fined not more than ten thousand dollars, or imprisoned not more than 
two years, or both." 

Count il charges a conspiracy to violate subdivision (e) of original 
section 4 ; count 12, a conspiracy to violate original section 4 ; count 
13, a conspiracy to violate section 4 as amended; count 14, a con- 
spiracy to violate section 26; and count 15, a conspiracy to violate 
subdivision (a) of section 9. Section 9 of the original act was re- 
pealed by the amending act of October 22, 1919, but the amending 
act provides that : 

"Any offense committed in violation of said section * • * 9, prlor to 
the passage of this act, may be prosecuted and the penalties prescribed thereln 
enforced in the same manner and with the same effect as if this act had not 
been passed." 

It is urged that section 4, both in its original and in its amended 
forms, and sections 9 and 26 of the Lever Act, are répugnant to the 
Fifth and Sixth Amendments to the fédéral Constitution. The clause 
of the Fifth Amendment relied on is: 

"No person shall, * * * be deprived of life, llberty, or property, without 
due process of law." 

And that of the Sixth Amendment is: 

"In ail criminal prosecutlons, the accused shall enjoy the right • • * to 
be informed of the nature and cause of the accusation." 
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Under thèse clauses of Amendments 5 and 6 it îs urged: (a) That 
ail of the sections of the Lever Act relieS upon by the government 
are so indefinite, vague, and uncertain that a prosecution under either of 
them would deprive the défendants of their liberty without due process 
of law, and that they are répugnant to the guaranty in the Sixth 
Amendment that the accused shall be informed of the nature and 
cause of the accusation against him ; and (b) that amended section 4 
and section 26 violate the Fifth Amendment, in that each of them con- 
tains an arbitrary classification, which classification is répugnant to 
the "due process" clause of the Fifth Amendment. This contention 
îs based upon the provisos in amended section 4 and section 26 above 
set out. 

It is further urged that section 4 in its original f orm, in addition to 
being indefinite, vague, and uncertain, prescribes no penalty, and 
therefore is insufiicient upon which to found a criminal prosecution. 

(a) As to indefiniteness and uncerfainty: 

[1] In gênerai, it may be said that a criminal statute, to be valid, 
must be so clearly and definitely expressed that an ordinary man can 
détermine in advance whether his contemplated act is within or with- 
out the law. On the other hand, it must not be so broad and elastic in 
its terms as to compel a man to guess at his péril whether a jury may 
think his act is in violation of it, and, if déviation from a standard is 
prohibited, the standard must be definitely fixed. In Railway Co. v. 
Dey (C. C.) 35 Fed. 866, l L. R. A. 744, Justice Brewer said: 

"No pénal law can be sustained unless its mandates are so clearly ex- 
pressed that any ordinary person can détermine in advance what he may and 
what he may not do under it." 

In Tozer v. United States (C. C.) 52 Fed. 917, he further said: 

"In order to constitute a crime, the act must be one which the party is able 
to know in advance whether it is criminal or not. The crimlnality of an act 
cannot dépend upon whether a jury may think it reasonable or unroasonable. 
There must be som.o definiteness and certalnty." 

In United States v. Brewer, 139 U. S. 278, on page 288, 11 Sup. 
Ct. 538, on page 541 (35 L. Ed. 190), the Suprême Court said : 

"Laws which croate crime ought to be so explicit that ail men subject to 
their penaltles may know what acts it is their dvity to avoid. TJnited States 
V. Sharp, Pet. C. C. 118. Before a man can be punished, his case must be 
plainly and unmistakably within the statute. United States v. Lâcher, 134 U. 
S. 624, 028." 

The difficulty is in applying the rule. The government relies upon 
Nash V. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 
1232. The indictment in that case was for a conspiracy to violate 
the Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 8827-8830). 
The contention was made that the statute was so vague as to be inop- 
erative on its criminal side. This contention was based upon the dé- 
cisions in the cases of Standard Oil Co. v. United States, 221 U. S. 
1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734 and United States v. American Tobacco Co., 221 U. S. 
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106, 31 Sup. Ct. 632, 55 L. Ed. 663, where the rule of reason was 
applied in construing the Sherman Act. In the Nash Case the court 
said: 

"Those cases may be taken to hâve established that only sucb contracts and 
combinatlons are witliin the act as, by reason of intent or the inhérent nahirc 
of the contemplated acts, préjudice the public interest by unduly restrictins 
compétition or unduly obstructing tlie course of trade" 

— and thus construed, held that there was no constitutional difficulty 
in the way of enforcing the criminal part of the act. 

The défendants insist that the cases of International Harvester Co. 
V. Kentucky, 234 U. S. 216, 34 Sup. Ct. 853, 58 L. Ed. 1284, and 
Collins V. Commonwealth of Kentucky, 234 U. S. 634, 34 Sup. Ct. 
924, 58 L. Ed. 1510, condemn the statutes under considération. In 
thèse two cases the court had before it a statute of Kentucky which 
made criminal a combination or agreement to fix, control or regulate 
the price of any commodity or article, by raising or depreciating, or 
attempting to raise or depreciate, it above or below its real value, 
and condenined the statute, în the last case saying : 

"The statute in its référence to 'real value' prescribed no standard of con- 
duct that it was possible to know." 

But the case of Waters-Pierce Oil Co. v. Texas, 212 U. S. 86, 29 
Sup. Ct. 220, 53 L. Ed. 417, points out the distinction that may be 
drawn between the cases. On page 108 of 212 U. S., on page 226 
of 29 Sup. Ct. (53 L. Ed. 417), it is said: 

"It is further insisted that the acts in question are so vasue, indoflnite, and 
uneertaln as to deprive them of thelr constitutionality, in that they punish by 
forfeiture of the right to do business, and the imposition of penalties, under 
provisions of an act which do not advise a citizen or corporation, proseciited 
under them, of the nature and character of the acts constituting a violation of 
the law. Thèse objections are found in the words of the act of 1899, de- 
nouncing contracts and arrang(>ments 'reasonably calculated' to fix and regu- 
late the price of commodities, etc. And In the act of 1903 acts are prohibited 
which 'tend' to accomplish the prohibited results. It is insùsted that thèse 
laws are so indeflnite that no one can tell what acts are emhraced within their 
jjrovlsions." 

After referring to the décisions by Justice Brewer, above cited, the 
court continued: 

"lîut the * * * statutes in question do not give the broad power to a 
court or jury to détermine the criminal character of the act in aocordance 
with their bellef as to whetber it is reasonable or unreasonable, as do the 
statutes condemned In the cases cited" 

^and the statutes were upheld, the court further saying: 

"It is not uncommon in criminal law to punish not only a completed act, but 
aiso acts which attempt to bring about the prohibited resuit." 

[2] By reason of the conclusions that I hâve reached upon other 
çrounds as to the validity of section 4, and the constitutional objections 
to amended section 4 and section 26, it is only necessary to consider 
ivhether section 9 is subject to the charge of indefiniteness and un- 
i".ertainty. Section 9 does not contain any such words as "discrimina- 
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tory," "unfair," "deceptive," "wasteful," "unjust," "unreasonable," or 
"excessive." In my jucigment, it meets the requirements of the law, 
as stated bv Judge Brewer and bv the Suprême Court in 139 U. S. 
278, 11 Sup. Ct. 538, 35 L. Ed. 190, above cited, and is abundantly 
sustained by the Nash Case and the Waters-Plerce Oil Case. 

(b) As to the validity of amended section 4 and section 26, in view of 
the pr avisos therein: 

Under this bead it is urged that each of thèse sections contains an 
arbitrary classification, and that Congress is precluded by the Fiftb 
Amendment, as are the states by the Fourteenth Amendment, from 
making such classification. In other words, the défendants claim 
such classification is répugnant to the "due process" clause of the Fifth 
Amendment. The Fourteenth Amendment, so far as relevant to this 
discussion, provides: 

"Nor i^hall any state rteprive any person of life, liberty, or property, wlthout 
due process of law, nor Ueny to any person within its jurisdiction the equal 
protection of the laws." 

The "due process" clause of the Fifth Amendment, as we hâve 
seen, is as follows: 

"Xo pevson sliall * * • be doprivcd of life, liberty, or property, without 
due process of law." 

What do the words "due process of law" mean? It has been many 
times held that "due process of law" and "law of the land" express the 
same thought and hâve the same meaning. In Davidson v. New Or- 
léans, 96 U. S. 97, 101 (24 L. Ed. 616), Justice Miller said: 

"The etiuivalent of the phrase 'due process of law,' according to Lord Coke, 
is found in the words 'law of the Jaiid,' la the Great Charter, in connection 
witli the writ of habeas corpus, tlie trial by .iury, and other guaranties of the 
rishts of tlie subject against the oppression of the crown." 

And in Missouri Pacific Railwav Co. v. Humes, 115 U. S. 512, 519, 
6 Sup. Ct. 110, 112 (29 L. Ed. 463), Justice Field said: 

"In Ensland the requirement of duo ijrocess of law, in cases where life, 
liberty and property were alïected, was originally desifrn(Hl to seeure the sub- 
ject against the arbitrary action of the crown. and to place him under the 
protection of the Inw. The words were li(>ld to be the équivalent of 'law of 
tlie land.' And a similar purpose must be ascribed to them when applied to a 
législative body in this country ; that is, that they are intended, in addition to 
other gTiaranties of priyate rights, to give Incrensed security against the ar- 
bitrary deprivation of life or liberty, and the arbitrary spoliation of property." 

Judge (afterward justice) Jackson, in Scott v. City of Toledo (C. 
C.) 36 Fed. 385, 393 "(1 L. R. A. 688), citing Cooley, Const. Lim. 432, 
said : 

"In a gênerai sensé, 'due process of law' is identical in meaning with the 
phrase, 'law of the land,' as used in the constitutions of the several states." 

It has been repeatedly held that the phrase "law of the land," as used 
in state Constitutions, imports a gênerai public law, equally binding 
upon every member of the community, which embraces ail persons 
2G5 F.- -44 
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who are in or may corne into like situation and circumstances, and 
not partial laws affecting the rights of classes of individuals, and, 
when applied to spécial or class législation, it means in addition that 
"the classification must be natural and reasonable, not arbitrary and 
capricious." 

[3] By the simplest and plainest rules o£ construction, the words 
"due process of law" must hâve the same meaning in the Fifth and 
the Fourteenth Amendments. This has been so stated in Hurtado v. 
California, 110 U. S. 516, 4 Sup. Ct. 111, 292, 28 L. Ed. 232. There 
the court had before it the question whether or not a statute of Cali- 
fornia, authorizing prosecutions for félonies by information, with- 
out indictment by a grand jury, was répugnant to the "due process" 
clause of the Fourteenth Amendment, and after comparing the two 
amendments, calling attention to the provision for indictment by a 
grand jury in the Fifth Amendment, said: 

"The natural and obvlous inference is that in the sensé of the Constitution, 
'due process of law' was not meant or intended to include, ex vl termini, the 
institution and procédure of a grand jury in any case. The conclusion is 
equally irrésistible, that when the same phrase was employed in the Four- 
teenth Amendment to restrain the action of the states, it was used in the 
same sensé and with no greater extent." 

The Suprême Court has repeatedly been called upon to décide 
whether certain classifications in state statutes were reasonable or 
arbitrary, and whether they were in conflict with the Fourteenth 
Amendment. In Caldwell v. Texas, 137 U. S. 692, 697, 11 Sup. Ct. 
224, 226 (34 L. Ed. 816) the court had before it the validity of a 
state statute under this amendment, and it said: 

"By the Fourteenth Amendment the powers of the states in dcaling with 
crime within their borders are not limited, but no state can deprive particular 
persons or classes of persons of equal and impartial justice under the law. 
Law, in its regular course of administration tlirough courts of justice, is due 
process, and when secured by the law of the state, the constitutional réquisition 
Is satisfied. 2 Kent, Comm. 13. And due process is so secured by laws 
operating on ail alilie, and not subjecting the individnal to the arbitrary exer- 
cise of the powers of government, unrestrained by tlie established principles 
of private right and distributive justice. Banlc of Columbia v. Olcely, 4 Wheat. 
235, 244." 

In Leeper v. Texas, 139 U. S. 462, 11 Sup. Ct. 577, 35 L. Ed. 225, 
with the like question before it, the court said: 

"It must be regarded as settled * * * that by the Fourteenth Amend- 
ment the powers of states in dealing with crime witliin their borders are not 
limited, except that no state can deprive particular persons, or classes of per- 
sons, of equal and impartial justice under the law ; that law in its regular course 
of administration through courts of justice is due process, and when secured 
by the law of the state the constitutional requiremcnt is satisfied ; and that 
due process is so secured by laws operating ou ail alike, and not subjecting the 
individual to the arbitrary exercise of the powers Of govennnent unrestrained 
by the established principles of private right and distributive justice. Hurtado 
V. California, 110 U. S. 516, 535, and cases cited." 

And in Giozza v. Tiernan, 148 U. S. 657, 13 Sup. Ct. 721, 37 L. 
Ed. 599, the Suprême Court said again: 



UNITED STATES V. ARMSTBONG 691 

(265 F.) 

"Due process of law, within the meaning of the amendment, Is secured if 
the laws operate on ail alike, and do not subject the individual to an arbitrary 
exercise of the powers of government." 

McGehee on Due Process of Law, p. 60, says : 

"Pm-oly arbitrary decrees or enaetments of the Législature directed against 
indivirtnals or classes are held not to be 'the law of the land,' or to conform to 
'due process of law.' " 

And Willoughby on the Constitution, pp. 873, 874, says : 

"The United States is not by the Constitution expressly forbidden to deny 
to any one the equal protection of the laws, as are the states by the first sec- 
tion of the Fourteenth Amendment. It would seem however, that the broad 
interprétation which the prohibition as to 'due process of law' bas received is 
sufiflcient to cover very many of the acts which, if committed by the states, 
might be attacked as denying equal protection. Thus it has been repeatedly 
declared that enaetments of a Législature directed against partlcular in- 
dividuais or corporations, or classes of such, without any reasonable ground 
for selecting them out of the gênerai mass of Individuals or corporations, 
aniounts to a déniai of due process of law so far as their life, liberty or 
property is afCected. One of the requirements of due process of law, as stated 
by the Suprême Court, is that the laws 'operate on ail alike,' and do not 
subject the individual to an arbitrary exercise of the powers of government." 

[4] Whenever the government undertakes to deprive a person of 
his Hberty, as a punishment for crime, it must do it by virtue of a 
valid, constitutional statute defining the crime, and such a statute is 
required by the "due process" clause of the Fifth Amendment. The 
statute upon which a person is deprived of his liberty is a part of the 
process of law which is used against him, and it must be "due process 
of laW." In speaking of the "due process" clause of the Fifth Amend- 
ment, the Suprême CoUrt, in Murray's Lessee v. Hoboken Land & Im- 
provéthent Co., 18 How. 272, 276 (15 L. Ed. 372), said: 

"The article is a restraint on the législative as well as on the executive and 
judicial powers of the government, and cannot be so construed as to leave Con- 
gress free to make any process 'due process of law,' by its mère will." 

[5] Hence I conclude that an arbitrary classification by Congress is 
répugnant to the "due process" clause of the Fifth Amendment. The 
power to make an arbitrary classification is arbitrary power, and ar- 
bitrary power has no place in our System of government. Ours is a 
government of law, not of men. 

[6] Is the classification in amended section 4 and in section 26 
reasonable or arbitrary? The mère fact of classification is not suffi- 
cient. 

"It must always rest upon some différence which bears a reasonable and just 
relation to the act in respect to which the classification is proposed, and can 
never bemade arbitrarily and without any such basis." ConnoUy v. Union 
Sewer Pipe Co., 184 U. S. 540, 5(Î0, 22 Sup. Ct. 431, 439 (46 L. Ed. 679) ; Gulf, 
etc., Ily. Co. V. Ellis, 165 U. S. 150, 165, 17 Sup. Ct. 255, 41 L. Ed. 666. 

In the Connolly Case the court was dealing with the Anti-Trust 
Act of Illinois (Laws 1893, p. 182), condemning trusts or combinations 
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or conspiracies to limit production, prevent compétition, and fix priées. 

Section 9 of the act provided: 

"The provisions of tliis act sliall net apply to agricultural products or live 
stock wliile in tlie hands of the producer or raiser." 

In holding the classification to be arbitrary the court said: 

"We hâve seen that iinder the statute ail except producers of agricultural 
commodities and raisers of live stock, who combine tlielr capital, skill, or acts 
for any of the purposes named in the act, niay be punished as criminals, vvhile 
agriculturists and live stock raisers, in respect of tlieir products or live stock 
in hand, are exempted froni the opération of the statute, and nmy combine 
and do that which, if donc by otliers, would be a crime against the state. 
The statute so provides notwithstandinjï persons engaged in trade or in the 
sale of mej'chandlse and commodities, vvithin the limits of a state, and agricul- 
turists and raisers of live stock, are ail in the same gênerai class ; that is, 
they are ail alike engaged in domestic trade, which is, of right, open to ail, 
subject to sucli régulations, applicable alike to ail in like conditions, as the 
state may legally prescribe." 

No case has been called to my attention wherein the doctrine hère 
laid down, upon the question as to what is arbitrary classification, has 
been modified. The Connolly Case has been frequently cited in cases 
where the question was up, but the cases hâve been distinguished 
from it, while the doctrine of the case has been left unimpaired. 

[7] Now, let us apply the rule of this case to amended section 4. 
The Lever Act is entitled: 

"An act to provide further for the national security and défense by en- 
couraging the production, conserving the supply, and controlllng the distribu- 
tion of food products and fuel." 

In the first section of the act (section SllSYnç), "foods, feeds and 
fuel" are called necessaries, and the prohibitions are as to necessaries 
thus defined. By amended section 4 farmers, gardeners, horticultur- 
ists, vineyardists, planters, ranchmen, dairymen, stockmen, and other 
agriculturists — persons who produce foods and feeds — with respect 
to the products produced or raised upon land owned, leased, or cul- 
tiva ted by them, may willfully destroy such foods and feeds for the 
purpose of enhancing the price or restricting the supply thereof, may 
knovvingly commit waste or willfully permit preventable détérioration 
of sUch foods and feeds in or in connection with their production, 
manufacture or distribution, may hoard such products, may monopolize 
or attempt to monopolize such products, may engage in any discrim- 
inatory and unfair, or any deceptive or wasteful practice or device, 
or may make any unjust or unreasonable rate or charge in handling or 
dealing in or with such products, and may conspire, combine, agrée, 
or arrange with any other person to limit the facilities for producing, 
or to restrict the supply, or to restrict the distribution, or to prevent, 
limit, or lessen the production in order to enhance the price, or exact 
excessive priées for such products, with impunity, while ail other per- 
sons are to be punished as i;riminals for doing the same acts, including 
those who produce, supply, or distribute the other necessary, fuel. 
The section so provides notwithstanding the fact that the excepted 
and the included persons are ail in the same gênerai class; that is, 
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they are ail alike engaged in producing, handling, and distributing 
necessaries — foods, feeds, and fuel. The constitutional warrant for 
this législation is found in the grant of power to Congress to déclare 
war, to raise and support armies, and to provide and maintain a 
navy. Those who produce foods to feed the soldiers and sailors, 
those who produce feeds to feed the horses and mules required by the 
ariny, and those who produce fuel to transport the soldiers and propel 
the ships of the navy, are ail alike helping to win the war, and are 
ail alike in the same gênerai class. 

The second proviso in amended section 4, that "nothing in this act 
shall be construed to forbid or make unlawful collective bargaining by 
any co-operative association or other association of farmers, dairy- 
men, gardeners, or other producers of farm products with respect to 
the farm products produced or raised by its members upon land 
owned. leased, or cultivated by them," is as unwarranted as the one 
just considered. The indulgence to the excepted class is in respect 
to the farm products produced or raised upon land owned, leased, or 
cultivated by the members of it. But this does not differentiate the 
instant case from the ConnoUy Case, for there the exception was 
to apply to "agricultural products or live stock while in the hands of 
the producer or raiser." My conclusion is that the classification in 
amended section 4 is arbitrary and not natural or reasonable ; that such 
section is répugnant to the "due process" clause of the Fifth Amend- 
ment, and is therefore void. 

[8] I further conclude that original section 4 is insufhcient to found 
a criminal charge upon, because there is no penalty provided for the 
violation of it. It does not of itself create an ofifense, as that word 
is used in the criminal law, and there is no gênerai penalty clause in 
the statute to cover it. 

Section 26 deals with persons carrying on or employed in commerce 
among the several states, in any article suitable for human food, fuel, 
or other necessaries of life, and it prohibits the storing, acquiring, 
holding, or destroying of any such article for the purpose of limiting 
the supply thereof to the public or affecting the market price thereof 
in such commerce. The first proviso excepts farmers, gardeners, and 
other persons as to the products of land cultivated h}' them, and is 
objectionable for the same reasons given above in considering a similar 
exception in amended section 4. 

The second proviso, "that farmers and fruit growers, co-operative 
and other exchanges, or societies of a similar character shall not be 
included within the provisions of this section," carves out an excepted 
class for which no reasonable basis can be seen. This proviso is not 
limited to the necessaries produced by the excepted class, but it ap- 
plies to farmers, fruit growers, co-operative and other exchanges, or 
societies of a similar character, without référence to where or by 
whom the necessaries are produced. Thèse persons are set apart as a 
favored class, and are given the privilège of storing, acquiring, holding, 
or destroying necessaries for the purpose of limiting the supply there- 
of to the public or affecting the market price thereof in interstate 
commerce, without any restraint whatever, while ail other persons who 
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commit such acts are to be punished as criminals. It is arbitrary légis- 
lation and cannot stand. Section 26 is therefore void. 

While apparently conceding that Congress, under the war power,, 
could validly enact the Lever Act at the time of its passage, défend- 
ants contend that it does not follow that the act continues in force, re- 
gardless of an actual condition of peace, until Congress sees fit to 
terminate its opération. Section 24 of the act (section 3115%pp) pro- 
vides : 

"The provisions of thls act shall cease to be in effeet wlien the exlsting stat& 
of war between the United States and Germany shall hâve terminated, and 
the fact and date of such termlnation shall be ascertained and proclaimed by 
the Président." 

[9] This would seem to be a reasonable provision. If Congress 
had the powèr to pass the act, it had, at least within reasonable limi- 
tations, the power to provide when the act should cease to be in force. 
The Constitution vests in Congress the power to déclare war. Under 
this power, in April, 1917, Congress declared a state of war to exist. 
The original Lever Act, approved August 10, 1917, and the amend- 
ment to that act approved October 22, 1919, each, in the first sen- 
tence of the first section, recites: 

"That by reason of the existence of a state of war, it is essentlal," etc. 

[10] So far as a state of war may be fixed by act of Congress, it 
is plain.that such state existed, at least until October 22, 1919. Each 
of the counts based on section 9 fixes the time of the ofifenses charged 
as between August 10, 1917, and October 22, 1919. There is no at- 
tempt in thèse counts to charge any acts committed after October 22, 
1919. 

[11] Not only so, but section 24 further provides: 

"But the terminatlon of this act shall not afCect any act doné, or àny 
right or obligation accruing or accrued, or any suit or proceeding had or com- 
menced in any civil case before the sald termination pursuant to this act ; but 
ail rights and liabilitles under thls act arising before its termination .shall . 
continue and may be enforced In the same manner as if the act had uot termi- 
nated. Any offense committed and ail penalties, forfeitures, or liabilitles 
Incurred prlor to such termination may be prosecuted or punished in the same 
manner and wlth the same elîect as if this act had not been terminated:" 

Under, this, even if a state of war ceased to exist when the armis- 
tice was;signed and announced to Congress by the Président, the act 
was at least in force until then; and if the act terminated then, by 
the provisions of section 24 such termination could not affect offenses 
committed before that time, and the counts last mentiotied charge 
offenses committed between the date of the act and the signing of the 
armistice in November, 1918. This matter appears to hâve been set- 
tled by; the Suprême Court in the cases of Hamilton v. Kentucky Dis- 
tilleries i&Warehouse Co. and Dryfoos et al. v. Edwards, 251 U. S. 

146, .40'Sup. Ct. 106, 64 L. Ed. , decided December 15th last. 

The act pf Congress involved in those cases was passed 10 days 
after the signing of the armistice. Ail of the arguments as to the 
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cessation of actual war were pressed upon the court in those cases 
and held to be insufficient. 

[12] It folio ws from the above considérations that ail the counts of 
the indictment based upon original section 4 and section 4 as amended 
and section 26 — that is, counts 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 16, 
and 18 — should be quashed, because they are each founded upon in- 
valid statutes. Count 15 charges a conspiracy under section 2>7 to 
violate subdivision (a) of section 9. This count charges a conspiracy 
to commit the offense of conspiracy and should be quashed. Counts 
1, 2, 3, 4, and 17 charge violations of the several subdivisions of sec- 
tion 9, and the motion to quash them should be overruled. 

It is so ordered. 



UNITED STATES ex rel. VISCARDI v. MacDONALD, Rear Admirai, et al. 

(District Court, E. D. New York. March 4, 1920.) 

1. Army and navy <^=>44(2) — Inactive member of naval reserve is not sub- 

ject to court-martial. 

Under Act Aug. 29, 1916, c. 417, 39 Stat. 587, subjecting the naval re- 
serve force to laws governing the navy only during such time as they 
may by law be required to serve In the navy, the time they may be re- 
quired is not the full period of enlistment, but only the time they are actu- 
ally in service during an emergency ; so that a member of such force can- 
not be tried by court-martial after release from active service, even for 
an offense committed whlle in active service. 

2. Army and navy iS=»3<) — Naval offlcer, after discharge, can be tried for crime 

in service. 

A person discharged from the naval service can be prosecuted under 
the criminal laws of the United States for any act during the period of 
his active duty made a crime under the gênerai laws of the United States, 
unless be bas been previously placed in jeopardy. 

3. Habeas corpus '©='16 — Can release naval reserve oflScer wrongfuUy re- 

called into service. 

While ordinarily habeas corpus is not available to inquire into the mo- 
tive for regular orders by which a man became subject to military disci- 
pline, the court can détermine In such proceedings that the release of an 
officer of naval reserve force from active duty through the termination 
of any war necessity relieved him from such duty, unless a new national 
emergency arose, though the United States was still technlcally at war. 

4. Army and navy <§=>44(1) — Court-martial bas jurisdiction over bribery by 

naval offlcer. 

Though a spécification that a member of the navy attempted to bribe 
a petty officer in the navy to obtain the transfer of a seaman to shore 
duty, without alleging that it was a fraud on the United States, does not 
bring the charge within Act July 17, 1862, c. 204, art. 7, subd. 6, 12 Stat. 
600, subjecting to court-martial any person in the navy who shall at- 
tempt a fraud against United States, or any of the other subdivisions 
of that article, as article 8 of the same chapter providing that offenses 
by persons in the navy not specifled in other articles shall be punished as 
a court-martial shall direct, is broad enough to give the court-martial 
jurisdiction. 

Habeas corpus proceedings by the United States, on relation of 
Joseph Anthony Viscardi, against John D. MacDonald, Rear Admirai, 
and another. Relator discharged. 

^=»For other cases see samf toplc & KEY-NUMBER in ail Key-Numbered Dlgêsts & ludexe» 
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Slade & Slade, of New York City, for relator. 
Leroy W. Ross, U. S. Atty., and Charles J. Buchner, Asst. U. S. 
Atty., both of Brooklyn, for défendants. 

CHATFIELD, District Judge. The relator enlisted in 1917 in the 
naval reserve. During the year 1918 he was taken into custody pend- 
ing inquiry into an alleged charge of bribery, but as the period of dé- 
tention ran over 30 days (navy régulation) without calling a court- 
martial and the présentation of formai charges, he was restored to 
active duty and served until July 17, 1919, when he was released from 
active duty with the navy and given a certificate which was équivalent 
to an honorable discharge, except that in time of war or national 
emergency he could — 

"be required to perform active service In the navy thronghout the war or 
until the national emergency ceases to exist." 

When on duty in the navy he received the pay of a member of the 
navy of similar rank. When released from duty in the navy, he re- 
ceived the payment of $1 a month. 

[1] The différent branches of the naval reserve force, including the 
fleet naval reserve, the naval reserve, the naval reserve flying corps, 
the naval auxiliary reserve, the naval coast défense reserve, and the 
volunteer naval reserve, were established by chapter 417 of the Laws 
of 1916. Z9 Stat. 587. Members of the naval reserve are commis- 
sioned for life; members of the volunteer naval reserve enlist for 
four years. Members of the naval reserve force are — 

"subject to the laws, régulations, and orders for the government of the regular 
navy only during sueh time as they may by law be required to serve in the 
navy In accordance with their obligations," etc. 

It is évident, therefore, that the rules of law governing court-mar- 
tials in the navy, in so far as they describe offenses, can be applied to 
the acts of members of any one of the classes of the naval reserve 
force only when the offense is committed "during such time as they 
may by law be required to serve in the navy." The record upon the 
présent application shows that the oft'ense charged was committed 
while the relator was upon active service in the navy, and it is unnec- 
essary to consider whether a member of the naval reserve could be 
charged with conduct unbecoming an officer, and tried by court-mar- 
tial, for some lapse during other periods than when in active service 
"in time of war or national emergency." 

But the words "during such time as they may by law be required to 
serve in the navy" are capable of two constructions: (1) They may 
mean during the entire period within which an emergency may arise 
for which a person can be called into active service (such as for life 
in the case of the naval reserve, or for four years in the case of a 
voluntary enlistment). (2) They may mean simply the period when 
the person is actually performing active duty in the navy "during the 
time of war or national emergency." 

The four-year enlistment of the relator, Viscardi, has not yet ex- 
pired, and, if we take the former interprétation of thèse words, he is 
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still liable to trial by court-martial for any offense defined by the 
régulations, applicable to the particular status in which he is at the 
time. If we take the latter construction, he would be liable to court- 
martial only for offenses defined in such a way as to be applicable to 
a man on active duty. The différence must be kept in mind, even 
though in the case at bar the relator is charged with an offense com- 
mitted while on active duty, for the reason that, as construed by the 
courts in this district, a member of the volunteer naval reserve is no 
longer subject to military law after release from active duty. 

The Attorney General, in an exhaustive opinion dated July 10, 1919, 
has held that a person discharged from the naval service, either in the 
United States navy or the United States naval reserve force, cannot 
be brought to trial before a naval gênerai court-martial, or otherwise 
punished, for an offense (committed during active service) after he 
has been discharged from the navy or released from active duty there- 
in and within two years after the date of the commission of such 
offense. AU decided cases, so far as known, are recited in this opinion. 

[2] Prosecution for any act made a crime under the gênerai laws 
of the United States during the period of his active duty could still be 
had under the criminal laws of the United States, unless the man had 
been previously placed in jeopardv. In Bishop v. United States, 197 
U. S. 334, 25 Sup. Ct. 440, 49 L. Ed. 780, and in United States v. 
Smith, 197 U. S. 386, 25 Sup. Ct. 489. 49 L. Ed. 801, it was held that 
arrest pending hearing, or pending the action of a board of inquiry, 
would not be construed as having placed the man in jeopardy, in case 
he should be temporarily released and thereafter brought to trial by 
court-martial, and would not be in contravention of paragraph 1205 
of the Navy Régulations (1865), reading as f ollows : 

"An offenst! eoinmittcd at an.v one time, for wliich a person in tlie navy 
shall liave lieen ijlaccd nnflci' arrest, suspension or confinement, and subse- 
quently entircly disfliarsed tlierefrcjm li.v (■ou)]]etent antliority, or for wliieli 
lie shall hâve been otherwise fully punished, is to b(> regarded as expiated, and 
no fnrther martial j'roceedinss against him for tlie offense Itself are ever 
afterwards to take ph»*," etc. 

In two cases recently decided in this district the relator was subject 
to trial by court-martial during the time within which he was still 
on active duty, and after being freed from preliminary arrest pend- 
ing inquiry; but no such court-martial was instituted until after re- 
lease from active duty with the navy. 

In the case of United States ex rel. Santantonio v. Warden or Keep- 
er of Naval Prison, 265 Fed. 7'^7, the relator obtained by habeas cor- 
pus his release from court-martial at the hands of the navy for an of- 
fense alleged to hâve been committed during active service. The court 
held his release from active service équivalent, so far as the charges 
of misconduct were concerned, to an honorable discharge before ar- 
rest on court-martial. The arrest of the relator occurred within the 
four-year period for which he had enlisted as a member of the volun- 
teer naval reserve ; but he had not been recalled into active duty, and 
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was in eiîfect a civilian subject to recall into active service only "in 
time of war or national emergency." Décision by Thomas, ]., No- 
vember 26, 1919. 

In the case of United States ex rel. Goodrich v. Mac'Donald, no writ- 
ten opinion (décision by Manton, C. J., sitting in the District Court, 
February 25, 1920), the relator was discharged because he had been 
released from active duty in the navy, with a certificate équivalent in 
thèse respects to an honorable discharge, prior to the time when an 
attempt was made to recall him into active service, for the purpose 
of trial by court-martial, and then to place him on trial as if no dis- 
charge had been granted. 

In the case at bar the relator was also recalled into active service 
for use as a witness in the Santantonio Case, and to answer any 
charge that might be brought against himself, although the avowed 
purpose of his recall into active service was stated to be because his 
discharge had been obtained through an error or oversight in passing 
upon his application. 

[3] Ordinarily a writ of habeas corpus would be of no avail to 
inquire into the motive of the orders by which a man became subject 
to military discipline, provided the proceedings were regular and the 
exercise of military jurisdîction showed proper observance of the 
statutes governing the case. But the record in the présent case shows 
that the relator had been released from active duty through the ter- 
mination of any war necessity under which his duty was required. 
So far as he was concerned the time of war was ended, and although 
the United States is still technically at war, so as to make the laws 
creating the voluntary naval reserve capable of use for the purposes 
of the war with Germany, it should be held that the "time of war" 
with respect to the relator was terminated by his release from active 
duty with the équivalent of an honorable discharge, unless a national 
emergency makes it necessary to establish another time of war during 
which his services are needed. 

We hâve therefore a situation similar to that disposed of by the 
décision in the Goodrich Case, supra, and that décision must be held 
to hâve established the law for this district, unless for some reason, 
evidently overlooked in that case, a différent ruling is made neces- 
sary. 

[4] By the provisions of chapter 204, art. 7, subd. 6, of the Laws 
of 1862 (12 Stat. 600), any person in the navy who "shall exécute or 
attempt or countenance any fraud against the United States" is sub- 
ject to punishment by court-martial. The three spécifications of the 
pending charge against the relator, Viscardi, set out, in substance, an 
attempt, by the payment of money, to bribe a chief boatswain's mate in 
the navy to obtain illegally and unlawfully the transfer of a seaman 
from sea duty to shore duty. No one of the charges in words allèges 
this as a fraud upon the United States, although each ohe of them 
could be construed as working a fraud upon the United States. 

No one of the subdivisions of article 7, or of the other articles of 
chapter 204 of the laws of 1862, exactly defines in words any act 
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charged as an offense against Viscardi. Article 8, however, of this 

chapter, is as follows: 

"AU offenses commltted by persons belonglng to the navy, whlch are not 
specified in the foregoing articles, sliall be punished as a court-martial shall 
direct." 

This provision is broad enough to give a court-martial jurisdiction 
over a member of the volunteer naval reserve during the time when 
he is subject to "the laws, régulations and orders for the government 
of the regular navy," and we are therefore brought back to the prop- 
osition decided in the Santantonio and Goodrich Cases, supra, which 
in effect hold that the four-year period of enlistment is not the measure 
of the time during which a member of the naval reserve force can 
be subjected to court-martial as a part of the laws, régulations, and 
orders for the government of the regular navy ; that is, that such four 
years was not the measure of the time such "as they may by law be 
required to serve in the navy." 

Thèse décisions in effect hold that the release from active duty is 
-équivalent to an honorable discharge, after which a man cannot be 
recalled into service, except upon the intervention of some actual con- 
tinuation of service in time of war or of national emergency. They 
also hold, in accordance with the opinion of the Attorney General, 
supra, that after such release a member of the naval reserve force 
cannot be brought to trial by court-martial for an offense alleged to 
hâve been committed prior to his release. They also hold that the 
charge for which the relator, Viscardi, is now held on court-martial, 
is not within the provisions of chapter 67 of the Laws of 1863 (12 
Stat. 696), entitled "An act to prevent and punish frauds upon the 
government of the United States," by section 2 of which law it is 
enacted : 

"Tliat any person horetofore called or hereafter to be ealled into or em- 
ployed in such forces or service, who shall commit any violation of tliis act 
and shall afterwards reçoive his discharge, or be dismissed from the service, 
shall, notwithstanding such discharge or dlsmissal, continue to be liabie to 
be arrested and held for trial and sentence by a court-martial, in the same 
manner and to the same extent as if he had not received such diseharge or 
been dismissed." 

Giving full effect to thèse décisions, therefore, and recognizing the 
possible dangers to personal liberty involved in the trial of a man in 
effect a civilian by a military court, at a time when the man is not law- 
fully in service and a part of the military forces, the présent writ of 
habeas corpus should be sustained, and the relator discharged. 
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THE TOLKIST. 

(District Court, D. Maine. May 3, 1920.) 

No. 547. 

1. Shipping «Solfie (1) — Steamer at fault in injuries to passenger caused by 

swinging of gang planli. 

Where a steamer passenger, sitting near tlie gausplank, had his leg 
brokeii by tlie swiuging of tlie plank, due to tlie motion of tlie steamer 
wlien the eaptain swung the wlieel preparatory to leaving a landing, the 
steamer hcld at fault, in tliat a deck liand, after calling, "Ail riglit!" ami 
a few seconds later, "Hokî her!" slioved out tlie gangpîank to the wharf, 
withouc waltlng to see wliether the eaptain understood the last signal. 

2. Shipping <S=166(1) — ^Persons in charge of passenger steamer bound to ex- 

ercise utmost care. 

Those in charge of a passenger steamer are not insurors of tlio safety 
of the passengers, but are bound to use tlie ntniost care consistent witji 
the nature aud extent of the business in which they are engaged, in 
providing a reasonably safe steamer, and in its management. 

3. Shipping <Sï=>166(3) — Carrier entitled to assume passenger wîll exercise 

care. 

Carriers of passengers by soa bave a right to assume that passengers 
will exercise the care of reasonably prudent men. 

4. Shipping <S=>166(3) — Passenger, struck by gangpîank, held at fault in not 

getting out of way. 

A steamship passenger, sitting on a beneh near the gangpîank, who at 
several landings had received a gênerai warning to look out for the gang- 
pîank, and who might bave seen that his feet were within the reach of the 
gangpîank, if it should swing to the fuUest possible extent, and niust 
hâve seen the exposed character of a landing, Jield at fault in failing to 
get ont of tbe way before his leg was struck by the swinging of the gang- 
pîank. 

5. Shipping <S^=>168(3) — Passenger, struck by gangpîank, held not to assume 

risk, or guilty of inexcusable fault. 

A steamship passenger, sitting on a bench near the gangpîank, who 
hoard no spccilic warning that ho was sitting in a dangerous place, 
laough warned generally to look out for the gangpîank, did not assume 
the risk of injury from the plank swinging against his leg, and was not 
guilty of willful, gross, and inexcusable fault. 

6. Négligence <S^97 — Steamer liable for part of injured passenger's damages, 

if passenger's fault not inexcusable. 

Tbe public good is best promoted by holding vessels liable to bear some 
part of the actual pecuniary loss to an injured passenger, where their 
fault is clear, and the passenger's fault is neither willful, gross, nor in- 
excusable. 

7. Damages 'ê=>131(2) — Négligence €=>101 — Injured steamship passenger'» 

damages held $1,400, of which steamer should bear one-half. 

Where a steamship passenger sustained a Potts' fracture of the leg 
wuen struck by the swinging of the gangpîank, and he was r>7 yeais old 
and not in perfect liealth, and 5 months after the injury was able to work 
to a certain extent, aud at the end of a year would hâve vvliat the doctors 
called a functlonal foot and be able to work, $1,400 held full damages, 
of which the steamer should bear one-half, where both were at fault. 

In Admiralty. Libel by James L. McCarrick against the steamer 
Tourist and Oscar C. Randall. Decree for the libelant. 

or other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indtxes 
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James H. McCann, of Portland, Me., for libelant. 
Frédéric J. Laughlin and Nathan W. Thompson, both of Portland, 
Me., for Hbelee. 

HALE, District Judge. On July 30, 1919, the libelant was a pas- 
senger on the respondent steamer on a passage from Portland to the 
Gurnet in Casco Bay. Accompanied by his wife, he boarded the 
steamer at Forest City Landing, Peaks Island, and took his seat on 
the stationary bench running from the after side of the gangway on 
the port side ; soon after starting he changed seats with his wife, and 
sat at the end of the seat nearest to the gangway, his wife sitting next 
to him; he retained this position until the time of the injury. The 
steamer is of the burden of 33 tons gross, about 56 feet long, 16 feet 
beam, 5 feet depth of hold, and 150 horse power. She is said to be 
capable of carrying at least 231 passengers. She was under the con- 
trol of her captain. Oscar C. Randall, who held a license. He also 
carried a licensed engineer, two deck hands, and a purser, making a 
total of 5 men. On the trip in question there were 127 passengers 
aboard. 

The seat on which the libelant was sitting at the time of the injury 
was eut off at an angle, so that the inboard part of the seat was 11 
to 12 inches aft of the forward and outward part; under the inboard 
corner, as the seat was eut off, was a stanchion, or post, to support 
the seat. Upon the steamer's arrivai at South Harpswell, the libelant 
was sitting, as I hâve described, when, as the steamer was leaving the 
wharf, the gangplank, the end of which was out on the wharf, swung 
and caught the libelant's left leg betvi'een it and the stanchion, caus- 
ing an injury for which this action is brought. 

[ 1 ] The proof s show that, when the steamer reached South Harps- 
well, a deck hand by the name of Rutherford was "handling the upper 
deck." C'apt. Randall was in the pilot bouse, about 20 feet from the 
deck hand. The plank was put out ; one passenger crossed it and 
landed upon the wharf, whereupon Rutherford puUed in the plank 
and shouted, "Ail right !" The captain states that he then swung the 
wheel to starboard, thereby causing the stern to swing off and making 
some motion of the boat. It appears that the wharf Unes were still 
out. At about this time Rutherford found that two ladies on the deck 
wanted to get off, whereupon lie shouted, "Hold her!" at the same time 
shoving the gangplank out again onto the wharf. The time, I think, 
is fixed as nearly as possible as about 15 seconds between the two 
signais, "Ail right !" and "Hold her !" but, of course, it is impossible, 
under such circumstances, to be exact about time. Rutherford did 
not wait to see whether the Captain had heard his signal to hold her, 
nor to see whether the boat was moving, but at the same time when 
he shouted, "Hold her !" he threw the end of the gangplank upon the 
wharf. 

The proofs tend to show that, when Rutherford shoved the gang- 
plank out, the boat was in some motion ; the gangplank at once began 
to swing. The boat was yawing, one end of the gangplank resting on 
the wharf, and the other on the deck of the boat. The gangplank 
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swung toward Rutherford, who stood alongside the libelant, between 
him and it. Rutherford jumped over the plank, shouting "Look out!" 
The Hbelant had remained in his position, and had drawn his feet in 
under the seat, with one leg forward of the stanchion. The gangplank 
continued its swing toward the libelant, pinning the libelant's left 
ankle up against the stanchion and causing a Potts' fracture of the 
ankle. The leg remained pressed against the stanchion, until the 
stanchion broke from its fastenings where it was toe-nailed in. 

Rutherford says that, when he shouted, "Hold her!" he thought 
that the captain seemed to be looking at him. Capt. Randall testified : 

"Q. If you were looking on the port side, couldn't you see the condition of 
that plank? 

"A. Well, you might, and you might not. There were some people between 
us and the gangplank ; between the gangplank and the pilothouse. 

"Q. Well, did you see the condition of that plank, when you looked out? 

"A. I saw the condition it was in when he juinped over it. 

"Q. That was after the accident happened? 

"A. No; at the time of the accident. It was happening. It hadn't hap- 
pened ; it was just happening. 

"Q. Well, just before that. Just before the accident happened? Couldn't 
you see the condition of the plank? 

"A. I heard them hoUer, 'AU right !' 

"Q. And you thought it was in? 

"A. I supposed it was in; laluvally would." 

The captain was asked by the court: 

"Q. You thought the plank was in? 

"A. Tes. 

"Q. As a matter of fact, don't you know that the plank wasn't in, now? 

"A. No; I don't know. There was something happened there. I could 
not tell exactly. The deck hands were there, and supposed to look out for 
the plank. I got my word from them." 

He says, too, that he heard Rutherford holler, "Hold her !" and, as 
Rutherford jumped out of the way of the swinging plank, he heard 
him holler, "Look out !" 

Rutherford testifies that it was not a part of his duty to wait and see 
if Capt. Randall got the signal to hold her — 

" * ♦ • Because he was looking at me. We worked as fast as possible. 
"Q. Didn't you take a chance that he understood your signal? 
"A. Certainly." 

From the testimony on the part of the steamer, I must find that the 
steamer was not free from fault. It seems clear to me that it was 
the duty of Rutherford, when he shouted, "Hold her !" to make sure 
that the captain understood him, before he put the end of the gangplank 
on the wharf. It was an exposed landing, where there was considér- 
able motion of the water, causing a yawing of the boat; any prudent 
man must hâve foreseen that, if one end of the gangplank were allowéd 
to rest upon the wharf, when there was a strong movement of the 
sea, the gangplank must swing violently, thereby causing danger to 
himself, to the boat, and to the passengers. 

[2] There is no need of reciting further testimony. The duty of 
those in charge of the steamer was clear. Although they were not 



THE TOUEIST 703 

(265 F.) 

insurers of the safety of their passengers, ihey were bound to use 
the utmost care, consistent with the nature and extent of the busi- 
ness in which they were engaged, in providing a reasonably safe 
steamer, and in the management of it. Simmons v. New Bedford, 97 
Mass. 367, 393, 93 Am. Dec. 99; City of Panama, 101 U. S. 462, 25 
L. Ed. 1061 ; Elder Dempster Shipping Co. v. Pouppirt, 125 Fed. 
732, 737, 60 C. C. A. 500. 

Upon al! the proofs I must hold that, by a prépondérance of the 
évidence, those in charge of the steamer were not exercising the high- 
est degree of care consistent with their duty. I must hold the steamer 
at fault, in that Rutherford was not in the exercise of the care of 
a reasonably prudent man, under ail the circumstances of the case, 
and that his fault contributed to the injury. 

[3] Was the libelant also at fault? Carriers of passengers on the 
sea hâve a right to assume that passengers will exercise the care of 
reasonably prudent men. 

[4] The libelant sat in a seat where he might hâve seen that his 
feet were within the range of the gangplank, if it should swing to the 
full extent to which it might swing. At the several landings he receiv- 
ed a gênerai warning to look out for the gangplank. There is some 
testimony that he received spécial warnings, pointing out that his lo- 
cation was dangerous. Whether he had such warnings or not, he 
must he held to the exercise of his sight and of his common sensé, 
even though he did not fully appreciate his danger. When the land- 
ing was made at South Harpswell, he must hâve seen the exposed 
character of the landing. In his libel he has alleged that he was 
"unaware of the danger to his person, and was unaware of the négli- 
gence then in effect by the said respondent Randall" ; but the proofs 
do not sustain this allégation. He must hâve seen Rutherford throw 
the gangplank over the second time while there was some motion of 
the boat, and he must hâve known that the gangplank was liable to 
swing. He must, in fact, hâve seen it swing at the time Rutherford 
saw it swing and jumped. Even at this time he probably might hâve 
saved himself by rising and stepping quickly to the right, an act which 
would hâve required hardly more time than drawing his feet back 
under the seat. He says his attention was occupied with the mové- 
ments of the two ladies who wanted to land, and at whose instance 
the gangplank was thrown off the second time; that he drew his feet 
under him to allow them to pass in the narrow passage. There v^^as 
nothing to prevent him from seeing what was happening directly be- 
fore him. He clearly had time to get out of the way. The fact that 
he had not been injured the first time the gangplank was thrown over 
was no assurance to him that he might not be injured the second time ; 
he must be held to the care of a reasonably prudent man. I cannot 
find that he was in the exercise of such care. I must hold that the 
libelant himself was also at fault. 

[5] The learned proctors for the claimant contend that the proofs 
justify and require the finding that the libelant assumed the risk, and 
thereby relieved the ship of ail responsibility. My attention is called 
to The Scandinavia (D. C.) 156 Fed. 403. In that case the libelant 
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was injured by using a ladder, one rail of which was broken off at 
the end; he knowing the condition of the ladder, and he being the 
only one on the ship who did know its condition. This court held that 
he assumed the risk. In The Elder Dempster Case, supra, 125 Fed. 
732, 739, 60 C. C. A. 500, the libelant left a safe position upon the ship, 
and went to another part, to watch the opération of dismantling the 
structures on the ship. He saw the précautions which the men at 
work took when the timbers were pushed over the rail into the water. 
He went in close proximity to the point of danger, and put himself 
voluntarily, and apparently to gratify his curiosity, in a place con- 
spicuously unsafe. The Court of Âppeals of the Virginia Circuit 
held that he assumed the risk, on the ground that he went from a safe 
place into a place of danger, where there was no necessity of his 
being, and suffered the conséquences of his own act. 

After a full examination of the proofs on this point, in the case at 
bar, I cannot hold that the libelant assumed the risk, and, by his con- 
duct, discharged the ship of ail responsibility. He says he heard no 
spécifie warning that he was sitting in a dangerous place. While he 
must hâve heard the gênerai warning to look out for the gangplank, 
and while he must hâve seen the gangplank thrown over, and while 
he took no précaution, except to bring his feet back under the seat, 
I do not think he can be held to bave known and appreciated ail the 
dangers before him, and to hâve assumed the risk of such dangers. 
I cannot go to the extent of holding that he assumed the risk, or that 
his fault was willful, gross, and inexcusable. In my opinion he pré- 
sents the instance of a man confronted with a danger, caused by the 
conduct of the ship, who does not fully appreciate his danger, nor act 
))rudently in view of such danger. He must be held guilty of a con- 
current fault, and must bave his damages divided. 

In the case of personal injuries, as in collision cases, damages are 
generally divided equally. But the question of any other équitable 
division is now said to be before the court. In The Max Morris (D. 
C.) 24 Fed. 860, 864, a case of a stevedore receiving injury on a ship, 
Tudge Addi.son Brown departed from the ordinary rule of dividing 
damages equally. He charged to the libelant's own fault ail his pain 
and sufifering and ail merely consequential damages, and charged 
the vessel with his wages, thereby following the précèdent of The 
Explorer (D. C.) 20 Fed. 135. In The Lackawanna (D. C.) 151 Fed. 
501, Judge Adams, in the Southern district of New York, allowed the 
libelant to recover but one-third of the damages, citing The Max 
iMorris. The Suprême Court sustained Judge Brown's action in The 
Max Morris, 137 U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586; but left 
open the question whether any other than an equal division of damages 
could be recognized. 

[6] I do not find any cases reported where the rule bas been applied 
in case of injury to a passenger on a ship. But I can see no reason 
why it shall not be so applied. In such case the reasoning of Judge 
Addison Brown is clearly applicable, and the décisions of admiralty 
courts hâve sustained his conclusion, that the "public good is clearly 
best promoted by holding vessels liable to bear some part of the actual 
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pecuniary loss where their fault is cleai", provided that the libelant's 
fault, 'though évident, is neither willful, nor gross, nor inexcusable.' " 
In the case before me I find that the hbelant was at fault, although 
his fault does not appear to me to be "willful, gross, nor inexcusable." 
[7] What were the damages? Hère there is a sharp conflict of 
testimony. The proofs tend to show that at the time of the injury 
the libelant was 57 years of âge ; that he was not in perfect health. 
He appears to me to show some disposition to exaggerate the serious- 
ness of his injury, and also to exaggerate his earning capacity. As to 
the amount actually paid out there is no serious dispute. The weight 
of the évidence tends to show that, at the end of 5 months after the 
injury, the libelant was able to perform, to a certain extent, the same 
kind of labor that lie was performing before the injury. At the time 
of the hearing he was clearly able to do work ; and the proofs indicate 
that at the end of a year he would hâve what the doctors call a "func- 
tional foot" and be able to do his work. 

In some cases where a Potts' fracture has been sustained, severe re- 
sults hâve followed, and large verdicts hâve been allowed to stand. 
But this does not excuse the court, in the case at bar, from using great 
care in seeing what award the proofs justify. Upon a full examina- 
tion of ail the évidence relating to this subject, I fix the full damages 
at $1,400. I allow the libelant to recover one-half of thèse damages. 

A decree may be entered for the libelant in the sum of $700. The 
libelant recovers costs. 



McILHENNY CO., v. BULLIARD. 

(District Court, W. D. Louisiana. May 17, 1020.) 
No. 22. 

1. Trade-marks and trade-names <S='7 — "Tabasco" valid trade-mark for pep- 

per-saiice. 

Complainant's prerlecessors held to hâve acquired a valid trade-mark 
in tlie Word "Tabasco," as applied to pei)per-sauee, whicli right contin- 
ued in his suceessors in business ; the trade-marlt also held infringed. 

2. Trade-marks and tradc-naines <ê=>11 — Trade-marlt right not extin^riiished 

by expiration of patent. 

Where the manufacturer of a pepper-sauce, nfter using the name "Ta- 
basco" as a trade-mark for some .years, patentod a proeess for making 
his pepper-sauce, but after four years abandoned its use, and adopted a 
new formula, but continued the use of the trade-mark for his product, 
with which it was identitled, and the trade-mark and not the proeess 
gave commercial value to the article, the expiration of the patent heia 
not to hâve divested him of his right in the trade-mark. 

3. Trade-marits and trade-names <S==70 (4) — Unfair compétition in dress of 

product. 

Défendant held chargeable with unfalr compétition in the dressing of 
pepper-sauce made and sold by him, in copying on the labels reading 
matter from complainant's labels and in making the bottles, labels, and 
cartons so slmllar to complainant's, which hâve been long in the market, 
as to be likely to, and apparently Intended to, decelve ordinary pur- 
chasers. 

^3>Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
265 ï-.— 45 
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In Equity. Suit by the Mcllhenny Company against Ed BuUiard. 
Decree for complainant. 

Joseph S. Clark, of Philadelphia, Pa., Charles Payne Fenner, of 
New Orléans, La., and Edward S. Rogers, of Chicago, 111., for plain- 
tiff. 

Emmet Alpha, of Franklin, La., for défendant, 

JACK, District Judge. Plaintifif, Mcllhenny Company, a corpora- 
tion of the State of Maine, which, with its predecessors, for many years 
past, has manufactured at Avery Island, La., a condiment known 
as "Tabasco Pepper-Sauce," brings this action against défendant, Ed 
Bulliard, to enjoin him from using the word "Tabasco," which plain- 
tiff daims as its trade-mark, in the désignation of a pepper-sauce 
manufactured at a neighboring town and sold by him under the name 
of "Evangeline Tabasco Sauce," and, further, for injunction to re- 
strain him from employing, in connection with the manufacture, ad- 
vertisement, and sale of such sauce, wrappers, cartons, or packages so 
resembling plaintifï's as to be calculated to induce the belief that his 
product is that of the plaintifF. With thèse demands plaintifï couples 
the prayer that défendant be decreed to account to plaintifï for ail 
profits which he has made by reason of alleged infringement of plain- 
tifï's trade-mark. 

The défendant, in answer, dénies that plaintifï or its predecessors 
now use, or hâve ever used, the word "Tabasco" as a trade-mark or 
identifying name for sauce, and specially avers that the word "Ta- 
basco" could not and cannot be appropriated as a trade-mark, because 
it is geographical and descriptive ; that plaintifï continually acquiesced 
in the descriptive use of the word "Tabasco," and never made a bona 
fîde attempt to establish the trade-mark it now asserts; and that any 
rights that plaintifï may hâve had in the name as a trade-mark were 
lost by the patenting of the process and the expiration of such patent. 
In answer to plaintifï's demands, based on alleged unfair compétition, 
défendant dénies that there is any fraudulent similarity in the bottles, 
cartons, or packages containing his sauce, which might cause it to be 
taken for that of the plaintifï. 

The case was submitted on a statement of facts, from which it 
appears that in 1865 or 1866 Edmund Mcllhenny, a planter on Avery 
Island, was given a few peppers supposed to hâve been brought from 
the State of Tabasco, Mexico. He planted the seed, and in 1866 
made a pepper-sauce from the peppers raised, which he called "Petite 
Anse Sauce," "Petite Anse" being the French name for the island on 
which he lived. The sauce proved palatable and popular, and in 
1868 he decided to make a business of its manufacture and sale. 
There was then on the market a similar sauce, manufactured in New 
Orléans by Maunsell White, and labeled "Maunsell White Pepper- 
Sauce." Mcllhenny gave his sauce the distinctive name "Tabasco 
Pepper-Sauce." At this time thèse peppers were grown in the state 
of Tabasco, Mexico, and elsewhere in Mexico, and were known as 
Mexican or Chili peppers — not as Tabasco peppers. Consequently, 
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plaintifï's sauce did not take its name from the pepper which was 
its chief ingrédient, but the pepper soon acquired its name from the 
sauce. Commencing about 1890, the peppers hâve been extensively 
raised in Louisiana and Mississippi, under the names "Tabasco pep- 
pers," "bird peppers," and "red peppers," and hâve been used in the 
manufacture of pepper-sauces substantially the same as that made 
by plaintiff. The seed was fiirst catalogued by a seed store in 1886 
as Chili or Tabasco pepper seed. It was not until 1888 that the pepper 
became known botanically as Tabasco pepper, having been at that 
time described in his Herbarium Notes, by Dr. E. L. Sturtevant of 
Geneva, N. Y., who had obtained spécimens from Edmund Mcllhenny, 
as a new garden variety of the red pepper family, to which he gave 
the name "Tabasco." 

In 1870 Edmund Mcllhenny obtained a patent for making a new 
and improved pepper-sauce. The process described involved abstract- 
ing the pulp from the pepper known in the market as Tabasco pepper, 
and mixing it with vinegar, rock sait, and alcohol, with a small amount 
of bisulphate of lime added to prevent fermentation. He continued to 
manufacture "Tabasco Pepper-Sauce" in accordance with this patent 
until 1875 or 1876, when the improvement described in the patent 
was abandoned, since which time he and his successors, the Mcllhenny 
family, and finally the présent corporation, hâve manufactured "Ta- 
basco Pepper-Sauce," by mixing crushed pepper pulp wnth vinegar and 
sait only. In 1906 Edmund Mcllhenny's son, the immédiate predeces- 
sor of the présent plaintiff, registered the word "Tabasco" as a trade- 
mark in the United States Patent Office, under the Fédéral Trade- 
Mark Act of February 20, 1905. This trade-mark was subsequently 
canceled, pursuant to a décision of the Court of Appeals of the 
District of Columbia, in 1910. 

Plaintiff's predecessor likewise caused the word "Tabasco" to be 
registered as a trade-mark under the laws of Eouisiana and a number 
of other states, as well as in England, France, Germany, and many 
other foreign nations. Prior to 1897 no other maker of pepper- 
sauce used the word "Tabasco." Since then, about 25 manufacturers 
hâve made sauces substantially like plaintiff's, and hâve sold them 
under the name of "Tabasco Pepper-Sauce," or "Tabasco Sauce." 
Such of thèse other manufacturers, including défendant, whose use 
of the word "Tabasco" came to the knowledge of plaintiff and its 
predecessors, hâve been warned to the effect that they had no 
right to use the word in connection with the sauce, or to use similar 
packages, and quite a number of suits for infringement hâve been 
filed by plaintiff, most of which bave been terminated by consent de- 
crees. 

[1] The facts bearing on the question of unfair compétition will 
be stated later. The primary issue is plaintiff's right to the exclusive 
use of the word "Tabasco" as his trade-mark. This identical ques- 
tion was recently presented and passed on by the Circuit Court of 
Appeals for this Circuit in the case of Mcllhenny v. Gaidry ( 1918) 
253 Fed. 613, 165 C. C. A. 239, in which the facts as found by the 
court were substantially the same as those set forth in the stipulation 
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in this case. In that case Gaidiy, a manufacturer of a sauce labeled 
"Tabasco Pepper- Sauce," brought suit against Mcllhenny Company 
for damages for alleged wrongful conduct in interfering with the 
plaintifif's business by falsely and in bad faith representing to dealers 
throughout the country that it had an exclusive trade-mark in the 
name "Tabasco," and threatening injunction and other légal proceed- 
ings against those who handled any sauce called "Tabasco" not made 
by the said Mcllhenny Company. A jury having been waived, the 
lower court, Eastern District of Louisiana, found that the word "Ta- 
basco," as applied to pepper-sauce, was generic, and indicated quali- 
ty, ingrédients, and place of origin of the pepper from which it was 
made, and rendered judgment in favor of plaintiff for damages. The 
court overruled a motion by counsel that this particular finding be 
eliminated, and the following incorporated among the court's findings 
of fact : 

"That the word 'Tabasco,' as applied to pepper-sauce, indicates orisin of 
manufacture ; that is to say, that the sauce to which the term is applied is 
the sauce made by E. Mcllhenny, of New Iberia, La., and his successors In 
title." 

Whereupon Mcllhenny Company sued out writ of error, and the 
judgment of the lower court was reversed ; the Court of Appeals sus- 
taining the contention made by Mcllhenny Company. 

In a case similar to the Gaidry Case, New Iberia Extract Co. v. 
Mcllhenny Sons, the New Iberia Company had recently recovered 
damages against Mcllhenny Sons in the Suprême Court of Louisiana 
on a similar cause of action (New Iberia Extract Cô. v. E. Mcll- 
henny, 132 La. 150, 61 South. 131) ; the décision having been based 
largely on the judgment of the Court of Appeals for the District of 
Columbia, canceling the Mcllhenny Company registration of "Ta- 
basco" as its trade-mark. The trade-mark had been canceled, first, 
on the ground that it could not be denominated a technical trade- 
mark, because it was a geographical name; and, second, on the 
ground that it was fraudulently obtained, the application falsely stat- 
ing it had been "in the actual and exclusive use of défendants since 
1868." The court further held that, as a matter of law, the exclusive 
right, if any, of the défendant to the use of the name, had expired 
with its patent in 1887. The Court of Appeals for this Circuit in 
the Gaidry Case took note of thèse two cases, but held them not 
reconcilable with the later ruling of the United States Suprême Court 
in Baglin v. Cusenier Co., 221 U. S. 580, 31 Sup. Ct. 669, 55 L. Ed. 
863, wherein it was held that the fact that the primary meaning of the 
word "Chartreuse" was geographical did not prevent the acquisition 
of the exclusive right to its use as the désignation of a liqueur made 
by the monks of the monastery of La Grande Chartreuse. As a fur- 
ther inroad on the original doctrine that a geographical name could 
not be used as a trade-mark, the court cited the case of Hamilton 
Brown Shoe Co. v. Wolf Bros. & Co., 240 U. S. 251, 36 Sup. Ct. 269, 
60 L. Ed. 629, in which the plaintiff's right was upheld to the use of 
"The American Girl" as a trade-mark for shoes. The Court of 
Appeals quoted from the Chartreuse Case as foUows: 
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"If it be iissiiuii'd tliiit tlic nioiiks took their uame fi'om tlie région in France 
in wliieh they settled In tlie eleventh century, it, still remains trne tliat it be- 
canie peculiarly tlieir désignation. And tbe word 'Cbartrense,' as applied to 
tlie liqueur wliicb for générations tbey made and sold, cannot be regarded in 
a proper sensé as a geograpbieal name. It hsid exdusive référence to tlie 
fact tbat it was tbe liqueur made by tbe Carthusian monks at their monastery. 
So far as it embraced tbe notion of jilace, tlie description was not of a dis- 
trict, but of tbe monastery of tbe order — tbe abode of tbe nionks — and the 
term in its entïrety pointed to production by tbe monks." 

And from the Haniilton Brown Shoe Co. Case the court quoted: 

"We do not regard tbe words 'The American Girl,' adopted and employed 
by complainant in connection witli shoes of its maimfacture, as being a geo- 
grapbical or descriptive terni. ]f does not signify tbat tbe shoes are maau- 
factured in America, or inlended 1o be sold or used in America, nor does 
it indicate tbe (inality or cliarac terisfics of the shoes. Indeed, it does not, 
in its primary signification, iiidicate slioes at ail. It is a faneiful désignation, 
arbitraril.y selectcd b.v coniplaiiiant's predecessors to de.signate shoes of their 
manufacture». We are convinci'd tbat it was snbject to appropriation for 
tbat purpose, and it abnndatitl.v appears to bavi' been appropriated and used 
by complainant and tbose nnder wbom it chiims." 

In summing up the effects of thèse two cases, the Court of Ap- 
peals said : 

"Tbe nilings just referred to estalilisb tbe proposition tliat tlie fact tbat a 
Word or expression bas a geograpliical meaning does not prevent its ap- 
propriation as a tiade-mark, or as tbe désignation of a nianufacturer's or 
dealer's prodiu't, wbeii it is so used as not to bave a geograpliical or descrip- 
tive signiiication, nor niiike legajl.v impossible tbe assertion in good faith of 
a daim of exclu.sive riglit to use sncli word or expression for a iioiigeograpli- 
ical and nondescriptive purpose. even tbougli such use niay rcsult or bave 
re.sulted in its acquiring ji new meaning, or new meanings, separate and dis- 
tinct from the one it bad liefore." 

The court then he!d that E. Mcllhenny did not use the word "Ta- 
basco" as a geographical or descriptive term, and, consequently, that it 
did not indicate the jilace of manufacture. Neither did it indicate the 
kind of pepper wliich was the principal ingrediefit, as the pepper at 
that time was not known as ''Tabasco" pepper. Ail the fmdiiigs of 
fact and conclusions of the Court of Ajipeals in that case are fully 
applicable to the présent case. 

The finding of the Court of Ap]ieals for the District of Columbia 
that the registration by plaintiff's predecessor of the trade-mark had 
been fraudulently obtained was based on the fact that, in the appli- 
cation for registration, it was stated that applicant's use of the name 
"Tabasco" had been exclusive, whereas the testimony showed that 
several other manufacturers, during the preceding 10 years, had, 
to its knowledge, used the word in connection with pepper-sauce. 
From the stipulation in the présent case, it appears that the term "ex- 
clusive use" had, up to that time, been uniformly held by the Com- 
missioner of Patents to mean "rightfully exclusive," as distinguished 
from "sole and exclusive," and that the application was signed on the 
assurance of reputable counsel that, in the légal sensé of the word, 
the Mcllhenny use had been exclusive. The name had been used by 
Edmund Mcllhenny and his successors since 1868, and the five or six 
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other manufacturers who had iised it during the preceding few years 
had been notifàed of the Mcllhenny daim to its exclusive use as a 
trade-mark. Had the application disclosed such use of the word by 
others, on proof that it was a wrongfui use, plainti-ff's predecessor 
would still hâve been entitled to the registration of the trade-mark. 
Under the circumstances as thus explained, I think the applicant's 
représentation of exclusive use of the name was not made in bad faith. 

As to the effect of that decree, the Court of Appeals in the Gaidry 
Case held that the cancellation of Mcllhenny's trade-mark could not 
afïect his rights, if he in fact had acquired at that time a common- 
law technical trade-mark; that a trade-mark, if it exists, exists inde- 
pendently of registration; and that registration does not extinguish a 
right which the registration did not confer, citing Edison v. Thos. A. 
Edison, etc., Co. (C. C.) 128 Fed. 1013; Capewell Horse Nail Co. v. 
Mooney, 172 Fed. 826, 97 C. C. A. 248. 

[2] In support of defendant's contention that, if Mcllhenny orig- 
inally had a trade-mark right in the name "Tabasco," it was lost when 
his patent for the manufacture of pepper-sauce, taken out in 1870, 
expired, the leading case relied on is Singer Manufacturing Co. v. 
June Mfg. Co., 163 Û. S. 169, 16 Sup. Ct. 1002, 41 E. Ed. 118, wherein 
it was held that, on the expiration of a patent, the public has the right, 
not only to make the patented article, but to use the identifying name 
it came to be known by with the acquiescence of the patentée during 
the term of the patent. The facts, however, in the présent case, make 
the Singer Case inapplicable. Mcllhenny continued to make his sauce 
by the process and with ail the ingrédients described in the patent only 
for about five or six years, since which time he and his successors 
hâve eliminated several of the ingrédients, and hâve manufactured 
the sauce simply "by mixing crushed pepper pulp with vinegar and 
sait." During the short time Mcllhenny manufactured the sauce 
under the patent, his business was very small and of little conséquence. 
The marked growth of the business has been during later years, long 
after the abandonment of the patent. The word "Tabasco" has been 
in actual use since such abandonment of the patent to describe a 
sauce which was not made by the patented process. The Court of 
Appeals in the Gaidry Case said : 

"If Edmuml Mcllliemi.y, prior to tlie expiration of tlie patent to liim, had 
acquired tlie exclusive riglit to use the word 'Tabasfo' with référence to a 
sauce not made by the patented process, tliat right was not extinguished by 
the expiration of the patent, as the patent had nothing to do with the acquisi- 
tion of it. The expiration of the patent did not liave tlie effect of conferring 
on the public, or the plaintiff as a part of it, any right with référence to the 
name of the thlng which was not a subject of the patent." 

Défendant Bulliard, concededly, has a perfect right, so far as plain- 
tifï is concerned, to make sauce in accordance with the patent; but 
he does not prétend to be doing so, and in fact, since the adoption of 
the National Prohibition Amendment to the Constitution and the 
passage of an enforcement statute by Congress, he may not do so, 
as the patented process provided for a mixture of alcohol as well as 
vinegar with the pepper pulp. This, then, is not the case of a manu- 
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facturer, after the expiration of a patent, availing himself of the 
right to make the identical article patented, and claiming the right to 
identify it by the name given to it by the inventor, or acquired by it 
as identifying the patented article. What the défendant desires is, 
not the right to the use of the process, to which plaintiff makes no 
objection, but the right to the use of the name to designate a sauce 
not made in accordance with the patented process. Ordinarily the 
name is but an incident, a matter of but secondary importance to the 
substance of the thing patented; but in this case the name is of great 
commercial value, whereas the patented process, long since abandoned, 
is absolutely worthless. 

Even had Mcllhenny not abandoned his patent, but continued to use 
the patented process, it does not necessarily follow that the défendant, 
on the expiration of the patent, would hâve had the right to give to a 
sauce manufactured by him by the patented process the name "Ta- 
basco." In Hopkins on Trade-Mark (2d Ed.) 80, after a statement 
of the gênerai rule that the right to use the name passes to the public 
with the dedication resulting from the expiration of the patent, it is 
added : 

"There seems to be an exception to this gênerai nile, wliere the use of the 
name antedated the existence of tlie patent, and wliere it further appears 
that the name and not the patent gave Its ralue to the article." 

See Thomson v. Batcheller, 93 Fed. 660, 35 C. C. A. 532; Presi- 
deot Suspender Co. v. McWilliam, 238 Fed. 159, 151 C. C. A. 235; 
Searchlight Gas Co. v. Prest-O-Lite Ce, 215 Fed. 692, 131 C. C. A. 
626. 

The use of the name "Tabasco" preceded the patent by about two 
years, and, as similar sauces with the same ingrédients hâve for many 
years been on the market, it is clear that it was the name and the 
intrinsic merit of the article, rather than the patent, which gave the 
sauce its value. 

The conclusion of the court is that plaintifif's predecessor orig- 
inally acquired a valid trade-mark in the word "Tabasco" as applied 
to pepper-sauce, and that by no action or inaction during the subsé- 
quent years has plaintiff lost the résultant right to its exclusive use. 
The use of the same word by défendant to designate his sauce consti- 
tutes an infringement of plaintifï's trade-mark; but, in view of the 
ruling of the United States Court of Appeals for the District of Co- 
lumbia, and of the Suprême Court of Louisiana, in the cases hereto- 
fore noted, such bad faith cannot be ascribed to défendant in the use 
of the word as would warrant an award of damages against him. 

[3] The plaintifï further is entitled to relief on its claim of unfair 
compétition — in addition to violation of its trade-mark — in that the 
sauce manufactured by the défendant is intentionally so bottled and 
packaged as to be easily mistaken for that of plaintifï. Such close 
resemblance in the dressing of the two products, I must conclude, 
was by design rather than by accident. At the time défendant began 
his manufacture of the sauce in 1916, the label then in use on plain- 
tifï's bottle contained the f ollowing printed matter : 
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"Caution : This sauce should always be mixed with your gravy, vinegar, 
or othei' condiment, before using. One or two drops are enough for a plate 
of soup, méat, oysters, etc., etc. 

"It is superior in flavor to, and cheaper than, any slmilar préparation ; one 
bottle being equal to a dozen of the ordinary kind. Kstabllshed 1868. 

"Use only Mcllhenny's, the Original and Genuine.'' 

The first paragraph of the caution was copied Verbatim by the de- 
fendant on his labels, and for the second paragraph was substituted: 
"It is superior in flavor to any similar préparation." The last line, "Use 
only Mcllhenny's the Original and Genuine," W3.s changed to read : 
"Use only the genuine Evangeline, put up bv Ed Bulliard, St. Martin- 
ville, La." 

The directions for use then printed on the Mcllhenny carton were 
likewise copied at length and Verbatim on the Bulliard package. De- 
fendant, in explanation, states that he did not intend to hâve his 
carton printed in imitation of complainant's, but that, in ordering said 
cartons, he sent with the sample a slip containing words that he desired 
placed on his own cartons, which the printer misunderstood, and, 
instead, copied thereon the printed niatter on the Mcllhenny carton, 
"sent as a guide for shape and size." He admits, however, that the 
printed matter on the label of the Mcllhenny bottle was printed as 
ordered, but states that such labels and such cartons were used for only 
about a month. Neither plaintifï nor défendant, it appears, bas used 
this printed matter during the past two or three years. 

It appears from dçfendant's own statement that the Mcllhenny bottle 
and carton were used as a guide in the manufacture of his own, and 
the inference must follow that his intention, then, was to make it ap- 
pear to the casual observer that his sauce and that of plaintiff were 
one and the same, and thus secure the advantage of the extensive 
advertisement and wide demand for plaintifï's product, which the 
stipulation shows is sold in every state of the Union and many f oreign 
countries, and is handled by a large majority of the jobbers in the 
United States. 

Not only was the printed matter on the Mcllhenny bottle and carton 
copied, but défendant adopted a bottle and carton of the same size 
and shape and strikingly similar to that of plaintiff. During the past 
few months the shape of the def endant's bottle has been changed 
from round to polygonal — so slight a change as not to be readily no- 
ticeable. Defendant's bottles, like those of plaintiff, now in use, are 
small and slender, with long neck, filled with a red liquid, and provided 
with a sprinkler or dropper. Placed side by side, there are différ- 
ences easily discernible, which would not, however, be readily noted 
by the average purchaser, seeing the respective bottles on différent 
occasions, the chief distinguishing mark of defendant's being a pic- 
ture of a live oak tree with a blue background and the word "Evange- 
line" preceding "Tabasco Sauce." There is also a différence in the 
cotor of the lead foil on the mouth of the bottles ; but it is a différence 
which would not likely be noticed, unless called to the attention of 
the prospective purchaser. The gênerai appearance, the ensemble, is 
so similar that it is apparent that the Bulliard product may easily be 
mistaken for that of Mcllhenny. 
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The policy of the law favors compétition as "the life of trade," but 
it insists that it be fair. Unfair com])etition discourages the iiicentive 
to superior workmanship, and robs the honest trader of the just re- 
vvard of his skill and industry. It permits the unscrupulous dealer to 
deceive the ])ublic, and to profit by the sale of a spurious article in 
the dress of a well-knovvn and popular brand. In justice to the es- 
tablished business of the manufacturer, and in protection of the rights 
of the public, the law places the stamp of its disapproval on such 
business melhods. No man should be permitted to put his goods on 
the market in another's livery : but, where the same articles are 
manufactured by competitors, the product of each should be so pre- 
sented as to be readily recognizable as the handicraft of its maker. 
It should stand on its own merits, and gain its way to popular favor 
by its own inhérent quality. 

With the expansion of commerce, there has been developed in 
récent years a well-defined jurisprudence in cases of this character, 
involving what has corne to be known as "unfair compétition." The 
doctrine, now well recognized, both by the EngHsh and American 
courts, is thus well expressed by the lyOrd Chancellor in Powell v. 
Birmingham Vinegar Brewery, [1897] A. C. 710, 14 R. P. C. 720, 
727: 

"Tlie proposition of law is onn wliich, I tliinlv, has been aecepted by the 
his'hest judieial anthority, and acteO upon for a Rreat number of j'ears. It is 
that of Lord Jtistice Tnrner, who says, in tei'nis : 'No man caii liave any 
risîht to rcpresent liis fîoods ns tbp jidods of nnotlier person. In an application 
of thls Idnd, it rnust bo inade ont that the défendant is selling his own goods 
as the fioods of another/ That is tlie only question of law which, as it 
appears to me, ean ai'ise in tliese eases. Ail the rest are questions of fact. 
The most obvions way in wliieli a man wonld be infringing tlie rule laid 
down by Lord Justice Tnrner is. if he were to say in ternis, 'Thèse are tlie 
goods manufactured by' a l'ival tradesman ; and it seems to be assumed 
that, unless he says soinething équivalent to that, no action will lie. It ap- 
pears to me that that is an entire delnsion. Tîy the course of trade, by tlie 
existence and technology of trade, and by the mode In which things are 
sold, a man may uttcr tbat same proposition, but in différent words and witb- 
out iising the narae. ]'.y the identity of the form of the bottle, or the form 
of the label, or the nature of the thing sold in the package, he is making the 
statement, not in express words. but in one of those différent forms in which 
the statement can be made by something that he knows will be so understootl 
by the public. In each case it cornes to be a question whether or not there is 
tiie statement made, and if the statement is made, there can be no donbt of 
the légal conclusion that he mnst be restrained from representing that the 
goods lie makes are the goods of the rival tradesman. Then you get back to 
the proposition which I hâve read from Lord Justice Turner." 

And in the case of MacLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828, 
the Suprême Court thus succinctly upholds the doctrine: 

"The latter has obtained celebrity in his manufacture; he is entitled to 
ail the advantages of that celebrity, whether resulting from the greater de- 
mand for his goods, or from the higher price the public are willing to give for 
the article, rather than for the goods of the other manufacturer, whose rép- 
utation is not so high as a manufacturer." 

See, also, New England Awl & Needle Ce. v. Marlboro Awl & 
Needle Co., 168 Mass. 154, 46 N. E. 386, 60 Am. St. Rep. 377. 
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Not only did défendant adopt the name and imitate the bottles and 
cartons in use by plaintiflf, but at the very beginning, when he started 
the manufacture and sale of his sauce in compétition with the long- 
established business of plaintifï, he printed on his bottle labels a cau- 
tion to use "only the genuine Evangeline," thus apparently seeking 
to create the impression that such Evangeline Tabasco Sauce was 
an old and established brand, against spurious imitations of which the 
public should be warned. Thèse facts and circumstances lead to the 
conclusion that defendant's effort was to so imitate the bottling and 
packaging of plaintiff's sauce as to readily deceive the unobservant 
consumer, while yet preserving a sufficient distinction between the two, 
as would permit the building up of a demand from dealers for his 
own product. 

Of course, there are différences in the appearance of the respective 
bottles, and of the respective cartons ; but they are what Judge La- 
combe in Scheuer v. MuUer, 74 Fed. 225, 228, 20 C. C. A. 161, calls 
"arguable différences;" and what was said by Judge Lurton in 
Paris Medicine Co. v. Hill, 102 Fed. 148, 150, 42 C. C. A. 227, 230, 
may be said in this case, "the différences are less observable than the 
resemblances." And when, on the similar appearing bottles and pack- 
ages, there is printed the name "Tabasco," defendant's product is 
well calculated to deceive the average user of the sauce, who is not 
expected to remember more than the gênerai features of a mark, 
brand, or label (Little v. Kellam [C. C] 100 Fed. 353, 354; Cantrell 
V. Butler fC. C] 124 Fed. 290; Kostering v. Seattle Brewing Co., 
116 Fed. 620, 54 C. C. A. 76; Scriven v. North, 124 Fed. 366, 378, 67 
C. C. A. 348), and is not supposed to know that imitations exist 
(Wellman v. Ware [C. C] 46 Fed. 289). 

The fact that défendant has not only dressed his product in imi- 
tation of that of the plaintiff, but has, in addition, likewise used plain- 
tiff's trade-mark, gives added reason why the court should require 
that hereafter défendant not only discontinue the use of the name 
"Tabasco," but that he adopt a new and distinctive bottle and carton, 
such as will clearly and unmistakably differentiate his sauce from 
the "Tabasco Pepper-Sauce" manufactured by plaintiff. Défendant 
may thus place himself in a position to in turn claim the protection 
of the law, should others thereafter attempt to infringe his trade- 
mark, or to imitate the dressing and packaging of his product. 

A decree will be entered in accordance with the prayer of plain- 
tiff's pétition, enjoining the défendant from using or employing in 
connection with the manufacture, bottling, and packaging, advertise- 
ment, and sale of his sauce, the word "Tabasco," and from using or 
employing, in connection with such manufacture, advertisement, and 
sale of such sauce, bottles, wrappers, cartons, or packages like those 
shown in the exhibits herein filed, or so resembling those of plaintiff 
as to be calculated to induce the belief that such sauce is that manu- 
factured by plaintiff. 
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EABLES V. GERMAIN CO. 

(District Court, S. D. Alabama, S. D. May 7, 1920.) 
No. 620. 

RemoTal of causes <S=11 — Suit between nonresideiits of state removable. 

A suit brouglit in a state court, both parties to which are nonresidents 
of tlie state, held removable by défendant, wliere tlie jurisdictional 
amount is involved, and tliere is tlie requisite diversity of citizenshlp. 

At Law. Action by J. S. Earles against the Germain Company. On 
motion to remand to the state court. Denied. 
See, also, 265 Fed. 718. 

R. H. & R. M. Smith, of Mobile, Ala., for plaintifif. 
Armbrecht, Johnston & McMillan, of Mobile, Ala., for défendant. 

ERVIN, District Judge. This was a complaint filed in the circuit 
court of Mobile county, Ala., and removed by the défendant to this 
court, which is the United States District Court for the Southern 
Division of the Southern District of Alabama, within which Mobile, 
the county within which the suit was originally brought, is located. 

The pétition for removal shows that petitioner is a foreign corpo- 
ration, organized under the laws of the state of Pennsylvania, and 
has its principal place of business in the city of Pittsburgh, in said 
state, and is a nonresident of the state of Alabama; that plaintiff, 
at the time of the commencement of the suit, was a résident either of 
the state of Mississippi, or the state of Alabama. The suit was for a 
sufficient amount to bring it within the jurisdiction of this court. 

Since the removal of the case to this court, the défendant has filed 
a verified plea in abatement, from which it appears that the plaintifif 
is a résident of the state of Mississippi, and was such at the time of 
the institution of this suit. The plaintifï filed a motion to remand the 
case, in which it is set out that the cause of action did not arise in 
the state of Alabama, nor had to do with any contract or action, or any 
act had or done, or omitted to be done, in said state, and moves to 
remand the cause, on the ground that this court has no jurisdiction of 
said cause. 

The question will at once be seen to be the same one which was 
presented first to this court in the case of Hohenberg v. Mobile Liners, 
in 245 Fed. 169, and again presented to me while sitting in the North- 
ern district of Texas, and ruled on by me then, in the case of James 
v. Amarillo Light & Water Co. in 251 Fed. 237. The question has 
since been ruled on by a number of courts on both sides of the question, 
and among those taking the same view as I hâve taken are Judge Ray, 
,in the Northern District of New York, in Matarazzo v. Hustis, 256 
Fed. 882, and Judge Newman, in the Northern district of Georgia, in 
Sanders v. Western Union Tel. Co., 261 Fed. 697. 

There are also a number of cases in which the opposite view is taken, 
following what was said in the Wisner Case, 203 U. S. 449, 27 Sup. 

<3=3For other cases see same toplc à KBY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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Ct. 150, 51 L. Ed. 264. Among thèse cases is that of the Boise Com- 
mercial Club V. Oregon Short Line R. R. Co., 260 Fed. 769, • C. 

C. A. , where the court, after citing the James Case, says that there 

was much force in the view there expressed, and he should be inclin- 
ed to take a similar position, were it not for the action of the Suprême 
Court in 247 U. S. 505, 38 Sup. Ct. 427, 62 L. Ed. 1240, in denying 
a certiorari applied for in Guaranty Trust Co. of New York v. Mc- 
Cahe, 250 Fed. 699, 163 C. C. A. 31. From this it will be seen that 
the judgment of the court was that the correct position was that held 
in the James Case, where the Wisner Case was fuUy discussed, but the 
court felt constrained, by reason of the fact that a certiorari had been 
denied by the Suprême Court in a case where the opposite view had 
been expressed. 

An examination of 247 U. S. 505, 38 Sup. Ct. 427, 62 L. Ed. 1240, 
will show that the Suprême Court made no mention whatever of the 
grounds of its ruling, nor expressed any opinion whatever on the 
question, but merely denied the writ of certiorari applied for, on what 
grounds we do not know. We find upon examination that in Ex 
parte Nicola, 218 U. S. 668, 31 Sup. Ct. 228, 54 L. Ed. 1203, and in 
Ex parte Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 53 E. Ed. 1061, the Su- 
prême Court denied a pétition for a mandamus, where the opposite view 
had been expressed by the lower court. It may be said that the court 
in thèse cases denied the mandamus, because it was not the proper rem- 
edy, and yet we find that in the Wisner Case it was held to be the proper 
remedy, and that this view was not reconsidered by the Suprême Court 
until the case of Ex parte Harding, in 219 U. S. 363, 31 Sup. Ct. 324, 
55 L. Ed. 252, 17 L. R. A. (N. S.) 392, so that at the time the applica- 
tion for the writs of mandamus was denied the Suprême Court was 
holding that mandamus was the proper remedy to test this question. 

We'have, therefore, as much authority in contending that the Su- 
prême Court has, by its refusai to issue the writ, upheld the view of 
those of us who contend that a suit can be removed into a court in 
which it could not originally hâve been brought, as the other side has 
for contending that the Suprême Court is committed to the opposite 
view by its ruling in 247 U. S. If the two rulings are inconsistent, 
then logically they set the question at large, because one is as authori- 
tative as the other. The fact that one was made later than the other, 
without referring to it, or showing that they intended to reconsider 
what was done in the Tobin and Nicola Cases, does not by any means 
indicate a reversai of the action of the court in thèse cases; therefore 
I coritend that the Suprême Court has not bound the lower courts by 
anything it has done in its rulings on this question, but that the matter 
is still left to the judges of the lower courts to rule on as their judg- 
ment may be convinced by the question presented to them. 

I am willing to be bound by any authoritative expression by the 
Suprême Court as readily as the next judge, but I am not willing to 
surrender my reasoning as a judge to anything which is less than an 
authoritative expression from one of the courts whose ruling binds me, 
and until that is presented to me I must continue to rule as my judg- 
ment dictâtes. I hâve again considered the question, and gone over 
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the Hohenberg and James Cases, and I am still convinced thaï the 
conclusion reached in those cases was correct. 

Some of the courts hâve discussed the right of the plaintiff, who 
brought the suit in the state court, to object to the removal to the féd- 
éral courts, and hâve held that such right of objection exists. I feel 
that this condition grows ont of a confusion of the venue statutes and 
the removal statutes. Bearing in mind that the whole question is one 
of statutory régulation, both as to venue and as to removal, and that 
the parties hâve just such rights in each of thèse questions as the 
statutes give, and no more, and that it is not necessary that the rights 
given as ^.'^ venue by the statute shall conform to the rights as to re- 
moval, or vice versa, we can easily see ti.at the Congress may give the 
défendant a right to remove a suit to a fédéral court in which the 
plaintiff could not bring it in the first instance. The (juestion then is : 
lias the statute done so? 

Coming back, now to the question of confusion between thèse two 
statutes, we see that section S\ of the Judicial Code (Comp. St. § 1033) 
fixes the venue, where jurisdiction of the fédéral court is based on 
varying citizenship, in the following words : 

"No civil suit shall bo brnnsht, in any District Court aRaiust any person 
hy any original process or prorceding in any other district than that whereof 
lie is an iuhahitant ; but where the jurisdiction is founded only on the fact 
that the action is between citizens of différent states suit shall be brought 
only in the district of the résidence of either the plaintiff or the défendant." 
(Italics mine.) 

It is therefore manifest, from the mère reading of the statute, that 
the défendant is given the unqualified right to object, where he is 
sued in a place other than that required by the statute, even though the 
court in which the suit is brought has jurisdiction to try the case. 
The right to object is given, not because of want of jurisdiction in 
the court, but because Congress, in its wisdom, saw fît to give it, after 
considering the reasons why the place of bringing suit by original 
process should be limited to certain of the courts having jurisdiction 
to try the case. 

Hère the plaintiff has the right in the first instance to elect to sue 
either in the state court or in such fédéral court as Congress has 
given him the right to file original process in. Should he, however, sue 
in another fédéral court, having jurisdiction, but not venue, défendant 
may, because of the provisions of the venue statute, object, and hâve 
the suit dismissed, or he may appear generally, and so waive the right 
to object. Now, referring to section 28 of the Judicial Code (Comp. 
St. § 1010) : 

"Any other suit of a civil nature, at law or in equity, of which the District 
Courts of the United States are given jurisdiction hy this title, and which are 
now pending or which may hereafter be brought, in any state court, may be 
removed into the District Court of the United States for the proper dLstrict 
by the défendant or défendants therein, being nonresidents of that state. 
(Italics mine.) 

The words "any other suit" and "any state court" are about as 
broad and gênerai and unlimited in their application as could hâve been 
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used. We hâve hère a right of removal given to the défendants, be- 
ing nonresidents of that state. There are only two things required by 
this statute: First, the court to which removal is sought must hâve 
jurisdiction ; and, second, the défendants seeking the removal must 
be nonresidents of the state in which the suit is brought. There is 
no more right given to the plaintiff to object to the removal than there 
was given by the venue statute to the défendant to object if the suit 
was brought in the fédéral court in the state of the plaintifï's résidence. 

The plaintiff hère has no right not given by the statute, if it be con- 
ceded that the right of removal is statutory, as to which there can be 
no doubt. Insurance Co. v. Pechner, 95 U. S. 185, 24 L. Ed. 427. 
The venue statute gives plaintiff the right to sue by original process 
in certain courts, while the removal statute gives the défendant the 
right to remove the suit from certain state courts to certain fédéral 
courts. 

If we concède the power of Congress to legislate on the subject, how 
can we question rights so plainly and unequivocally given ? How can 
we construe a statute giving a défendant certain rights, so as to find 
the right in the plaintiff to négative those given to the défendant by 
the statute, when such statute neither qualified the right given to de- 
fendant nor grants any such right to the plaintiff? When courts do 
this, they cease to construe, and begin to legislate. 

We are not concerned with what Congress should hâve written, but 
only v/ith what it has written. If the right of objecting to the removal 
is not found in the act, it does not exist. 

A decree will be entered, overruling the motion to remand. 



EARLES V. GERMAIN CO. 

(District Court, S. D. Alabama. May 20, 1920.) 

No. 620. 

Remova,! of causes €='10 — Jurisdiction not acquired by removal where state 
court was witliout jurisdiction. 

Under the Constitution and statutes of Alabama, as construed by its 
Suprême Court, the courts of the state are without jurisdiction of a suit 
against a foreign corporation on a cause of action which arose outside the 
state, and a fédéral court acquires no jurisdiction by removal. 

At Law. Action by J. S. Earles against the Germain Company. 
On demurrer to plea in abatement. Overruled. 
See, also, 265 Fed. 715. 

R. H. & R. M. Smith & Middleton, of Mobile, Ala., for plaintiff. 
Armbrecht, Johnston & Mitchell, of Mobile, Ala., for défendant. 

ERVIN, District Judge. This suit was instituted in the state circuit 
court of Mobile county, Ala., and was removed to this court by the 
défendant before having filed any pleadings or gênerai appearance in 
the state court. In this court, before having appeared generally, the 

®s»Fi)r other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexée 
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défendant filed a plea in abatement, in which it set up that it was a 
corporation organized under the laws of Pennsylvania, and was a non- 
resident of the state of Alabama ; that plaintiff was, at the time of the 
commencement of this suit in the state court, and is now, a résident of 
the state of Mississippi, and a nonresident of the state of Alabama; 
and further that the cause of action sued on did not arise in the state 
of Alabama, nor under any contract or action had, or act done or 
omitted, in the state of Alabama. It is then suggested that the circuit 
court of Mobile county, Ala., had no jurisdiction of the cause of ac- 
tion, and hence there is no valid cause of action pendijig in this court. 

It will be noticed that the plea does not négative the fact that the 
défendant corporation is or was doing business in the state of Alabama 
at the time of the commencement of this suit. It is manifest that, if 
there was no valid cause of action in the state court, there is none hère, 
because the removal only brought to this court what was pending in 
the state court, subject, however, to defects which might be cured by 
amendment. 

Plaintiff demurred to the plea; so the question arises whether or 
not, under the provisions of the Constitution and statutes of Alabama, 
its state court had any jurisdiction of a suit against a nonresident cor- 
poration on a cause of action arising outside of the state of Alabama. 
In a very récent case by the Suprême Court of the United States, 
Chipman v. Thomas B. Jeffrey Co., 251 U. S. 373, 40 S. Ct. 172, 64 

L,. Ed. , decided January 19, 1920, where the question arose on a 

motion to strike the service on a nonresident corporation in New 
York, the contention was that this question depended upon the statu- 
tory provisions of New York. The Suprême Court says : 

"And making that assumption of the control of the statute, which we do 
in déférence to counsel's contention, for light we must tum to the New York 
décisions." 

Turning, then, to the Alabama décisions for a construction of the 
provisions of this state, permitting nonresident corporations to be 
sued hère, we find, as the court in the Jeffrey Case says of the New 
York décisions, "scarcely any ambiguity in them." The case of Dozier 
Lumber Co. v. Smith-Isberg Lumber Co., 145 Ala. 320, 39 South. 
714, where a number of the Alabama cases are coUated, holds that 
the state courts of Alabama hâve no jurisdiction of an action against 
a foreign corporation, where the cause of action arose outside the state 
of Alabama. I hâve examined thèse cases with care, in view of the 
contention made by plaintiff that they had overlooked the language 
of the Constitution of Alabama. This language is found in section 
232 of the Constitution of Alabama of 1901, in the foUowing words: 

"No foreign corporation shall do any business in this state without having at 
least one Itnown place of husiness and an authorized agent or agents tlierein 
and without flling with the secretary of state a certified copy of its articles 
of incorporation or association. Such corporation niay be sued in any county 
where it does business, by service of process upon an agent anywhere in 
the state." 

The statute of Alabama, found in its Code, § 6112, is practically a 
réitération of the venue part of the Constitution, and is in the f ollowing 
words : 
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"A foreign or domestic corporation may be sued in any county lu whitli it 
does business by agent." 

It is now urged upon me that there is no différence betwcen a for- 
eign corporation vvho has complied with tlie provisions authorizing it 
to do business in this state and a foreign individual who cornes into 
this State, as to suits against them on causes of action arising else- 
where, and that the language of the Constitution is broad and unquali- 
fied, where it says that such corporation may be sued in any county 
where it does business, and that hence this language means it may be 
sued on any cause of action anywhere arising, and I am cited the 
case of SuHivan v. SuJhvan Timber Co., 103 Ala. 371, 15 South. 941, 
25 h. R. A. 543. 

It might be sufficient answer to this contention to say that, while 
the cases collated in the Dozier Lumber Company Case do not refer 
specifically to the Constitution, they ail hold unanimously that under 
the laws of Alabama (and the Constitution certainly is the law of Ala- 
bama) a foreign corporation could not be hère sued upon a cause of 
action arising elsewhere, and necessarily construe the language of the 
Constitution to mean that, when foreign corporations come to this 
state and comply with its laws as to doing bu.siness, they can then be 
sued, in any county in this state where they are doing business, only 
on a cause of action arising in the state. This construction necessarily 
follows from thèse décisions, and they hâve so put this construction 
upon the language used in the Constitution. 

Turning, now to the Sullivan Case, let us see if that décision contra- 
dicts what is held in the other cases. In the first place, we find that 
the Sullivan Case was a suit against a Florida corporation, doing busi- 
ness in Alabama, on a cause of action arising in Alabama, so that the 
court was not discussing in terms the question of the state courts hav- 
ing jurisdiction of a cause of action against a foreign corporation which 
arose elsevv'here. The opinion is an exhaustive one by Brickell, Chief 
Tustice, in which he discusses the rights of nonresident corporations. 
On the top of page 375 of 103 Ala. (15 South. 942 [25 L. R. A. 543] ), 
he says : 

"The prineiple came to be accepted that, It a foreign corporation sent 
agents into anotlier state, and there, by ac()niescence or législative permission 
of the state, engaged In the transaction of business, upon- ail causes of actio-n 
there arising, it became subject to suit in such mode as the law of the state 
provlded, or, If there was no .spécial provision for such suits, in the mode 
prescribed for suits against domestic corporations." (Italics mine.) 

We hère find the court discussing the proposition of foreign corpo- 
rations being liable for suit in a state in which they do business, upon 
ail causes of action there arising. It is true that this was a rule laid 
down where the corporations were doing business by comity or by 
législative permission. The court discusses learnedly the advance in 
the law of foreign corporations, and how it came about that they were 
permitted to do business in other states than that of their création, and 
finally the permission came to be regulated by législative enactment. 
On page 376 of 103 Ala. (15 South. 943 [25 L. R. A. 543]) the court 
refers to the constitutional provision which I hâve above quoted, and, 
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aftcr statingf that tlie word "such corporation" mcant such corporation 
as had conformed to the requirements thcre found for doing busi- 
ness in this State, says; 

'•Wheii tlie ConstitTition Is read In the light of the pre-exlsting law, we un- 
dcistaiid wliat were the defects and mischiefs it is intended to supply and cor- 
rect, the changes it is intended to malie, and the scope and extent of its proTl- 
sions. Ey comity, or niere acquiescence, a foreign corporation may not now 
malce contracts from whlch it can dérive rights or benefits, or transact any 
part of the business for which it was organized. The condition upon whlch 
it may do business, fixed and prescribed hy the Constitution, is inflexible 
[(inoting authorities], The corporation having fixed for itself a known place 
of business, and plaeed thereiu authorized agents, therehy gives to itself a 
locality or domicile, and, so long as It continues there to do business, may be 
Kued as a domestic corporation may be sued at its domicile or principal place 
of business. The liability to suit does not now rest upon the tbeory that the 
corporation, by sending its agents into the state for the transaction of busi- 
ness, is presumed to consent to be sued hère. The assent is expressed In the 
condition upon which it can legally transact corporate business withln the 
state. It Is not the purpose of the Constitution to confine the corporation In 
the transaction of business to the locality or domicile it may designate as its 
'known place of business.' The Constitution speaks in récognition of the 
known fact that the business foreign corporations are created and organlzed 
to transact is varied, entering into nearly ail the Industries, commerce, and 
Interests of the country ; that in the course of the transaction of Its business 
the corporation would probably send its agents into other counties beyond the 
'knov.n place of business' it had designated, for the transaction of such cor- 
porate business as was intrusted to them. In such counties, while doing busi- 
ness tliore, the Constitution subjects the corporation to suit, as well as wlthin 
Its domicile, or 'known place of business.' But It must be observed that the 
essential fact, upon which the liability to suit in oruêr counties dépends, Is 
that it 'dors business' in such counties ; as the essential fact rendering it 
llable to a porsonal action, in the courts of the state, prior to the Constitution, 
was that it was doing business within the state. The material changes, whlch 
the Constitution works, are that the corporation becomes liable to suit in any 
côunty in wltich it does business, and the process may be served, compelling it 
to appiar. upon an a^ent anywhere In the state. The words of the statut© 
are plain and unambignous. There Is no room for construction or interpréta- 
tion, or for an inquiry into the pnlicy of the provision, or the motives which it 
may be siipposcd induccd its adoption. It speaks of the présent, not of the 
past, or of tlie fulure. The words 'does business' are équivalent in meanlng, 
and expressive of tlip same thought, as the words 'doing business.' TJnless 
we defiect those words from their plain and usual signification, or Import Into 
tbo Consîitution words uot found there, we are constrained to the conclusion 
that a foreign corporation, having a known place of business In the state, Is 
not siibject to a j)ersn!iftl action in a county beyond such place of business, 
unless, at the tiine of the commencement of the suit, it was doing business 
In such county, and that it is immaterlal that the contract was made, or the 
cause of action arose, on which the suit Is foundcd, at some past time when 
the corporation was doing business In such county." 

Now we fiiid the court hère holding that a foreign corporation which 
does business in certain counties of the state of Alabama is not liable 
to be sued in a county in the state where it does not do business. 
Now, if the court puts that limitation upon the county in the state 
in which a foreign corporation may be sued, it certainly does no vio- 
lence to the language of the Constitution to say that it never meant to 
permit suit against a foreign corporation in the courts in this state 
on a cause of action which arose outside the state. I find no conflict 
between the Sullivan Case and the Dozier Case. 
265 F.— 48 
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What was said in the Sullivan Case as to the liability of foreign 
corporations to suit in the courts of Alabama might well hâve been 
quoted from St. Clair v. Cox, 106 U. S. 355, 1 Sup. Ct. 359, 27 L. Ed. 
222, where that court was discussing the advancement of the rights 
of foreign corporations doing business in a state other than that of 
their origin. The court said : 

"As It was protected by the laws of those states, allowod to cnrry on its 
business wltbin their borders, and to sue in their courts, it scemed only rigbt 
that it should be held responsible in those courts to obligations aud liabilities 
there incurred." 

Again on page 356 of 106 U. S., on page 360 of 1 Sup. Ct. (27 L,. 
Ed. 222) : 

"Tlip state may therefore impose, as a condition upon wliich a foreign 
corporation sliall be permitted to do business witliin lier limits, that it sball 
stipulate that in any litigation arising ont of its transactions in the state it 
will accept as sufficieut the service of process on its agents or persons special- 
ly désigna ted, and the condition would be eininently lit and just. And such 
condition and stipulation may be implied as well as expressed. If a state 
permits a foreign corporation to do business within her limits, and at the same 
time provides that in suits against it for business there done, process shall 
be served upon its agents, the provision Is to be deemed a condition of the 
permission ; and corporations tliat subsequently do business in the state are 
to be deemed to assent to such condition as fully as though they had specially 
authorized their agents to receive service of the process." (Italics mine.) 

I can find nothing which is inconsistent with the rulings in the uni- 
form line of authorities in Alabama that a state court has no jurisdic- 
tion of a suit against a foreign corporation on a cause of action which 
arose outside the state. 

The demurrers will therefore be overruled. 



THE CITÏ OF KICHMOND. 

THE TEXAN. 
(District Court, D. Maryland. June 11, 1020.) 

1. Collision <S='82(2) — Moving vessel in fault for collision with anchored ves- 

sel in fog. 

Tjnder the rule that a steam vessel in fog must limit herself to a speed 
so slow that she can be stopped within tlie distance at wliich another ves- 
sel can be seen, a steamer wliich navigated Ohe.sapeake Bay in a dense 
fog at a speed of 3 or 4 miles an hour hcld in fault for collision with a 
steamsliip anchored on the ancliorage grounds in Haltimore harbor, al- 
thougli extending somewhat into the channel, wliere her fog signal was 
being sounded and was heard by the approacliing vessel and several hun- 
dred feet in width of the channel was unobstructed. 

2. Collision <^=='(i9 — Steamsliip net in fault for place and manner of anchorage. 

A large steamsliip held not In fault for a collision, while she was an- 
chored on the anchorage grounds in Baltimore harbor, because of her 
place and manner of anchorage, where on loading and moving into the 
channel on the afteriioon before it was not safe to proceed, because of fog 
and floating ice, and she was taken to the anchorage grouud by her pilot, 
nor because ou a change of wind during the night she did not move, 
nor put out both bow and stern anchors, which was not customary for 
such vessels. 

Ê=s>Fof other cases see same topic & KBY-NUMBÉR in ail Key-Numbered Digests & Indexe? 
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In Admiralty. Suit for collision by Walker D. Hines, Director Gen- 
eral of Railroads, Howard E. Willing, master of the steamer City o£ 
Richmond, and the Chesapeake Steamship Company, former owner of 
said steamer, against the Steamship Texan, with cross-libel. Decree 
for cross-libelant. 

George Weems Williams and L. Vernon Miller, both' of Baltimore, 
Md., for libelants. 

Janney, Stuart & Oher and Milton Roberts, ail of Baltimore, Md., 
for respondent. 

ROSE, District Judge. In a dense fog on the morning of January 
9, the bay steamboat City of Richmond ran into the océan going 
steamship Texan, while the latter was riding at her anchor dropped 
upon the anchorage grounds in Baltimore harbor. Each was damaged, 
and each says the other was solely to blâme. 

[ 1 ] The City of Richmond was inbound. Her master thinks she was 
near the center of the channel, but he admits she may hâve been in its 
starboard half. She did not see the Texan until the latter's stem 
loomed up out of the fog on her starboard bow only 100 feet away. 
She at once put her engines at fuU speed astem. It was too late. 
She scraped along the port side of the Texan, doing some damage 
to the latter, and suffering more herself . 

There is no question that the Texan's fog bell was being duly sound- 
ed, as required by law. The master of the City of Richmond heard 
bells, but he did not know from what vessel they came. At the point 
of collision, the channel is 600 feet wide, and several hundred feet 
of it were unquestionably clear of any obstruction. 

The City of Richmond says that at the time she first saw the Texan 
she was not going more than a knot an hour, and she points in cor- 
roboration to the fact that after the collision she came almost immedi- 
ately to a full stop; but her so doing may hâve been due to the ré- 
sistance offered by the comparatively immense weight of the Texan. 
It is certain that during most of the night, in which other bay craft 
came to anchor, she, with a stop of but an hour, had come from 
West Point and her other York river landings to the entrance of the 
Baltimore harbor, in thick weather, through floating ice, at a speed 
almost equal to the best she is accustomed to make under midsummer 
conditions. According to her log, she passed the Lazaretto Light at 
8:52 a. m. and Henderson's Wharf 23 minutes later. As the distance 
between thèse points is close to a mile and a half, her average speed 
during the whole time could not hâve been less than 3 to 4 miles an 
hour, allowing nothing for the stoppage caused by the collision, and 
not taking into account the possibility that she moved faster before 
she met with misfortune than she did afterwards. On the whole, it 
is diffiicult to avoid the conclusion that she was going very much faster 
than she now admits. 

The Circuit Court of Appeals of this circuit has recently said in 
The City of Norfolk, 266 Fed. 641, that the moderate speed to which a 
vessel under such conditions as those which confronted the City of 
Richmond must lirait herself means "a speed so slow that the vessel can 
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be stopped within the distance at which another vessel can be seen. If 
the fog is so dense as to justify the master in believing that another 
vessel going at a moderate speed could not be seen at the distance in 
which he conid stop his vessel, and that the two vessels would be in 
danger of coUision, then the master should anchor and give the statu- 
tory signais." The City of Richmond was going at such a speed in the 
direction from which fog bells were sounded that, after she had seen 
the motionless Texan, she could not stop in time to avoid a crash. Her 
fault is clear. 

[2] Was the Texan also to blâme? She was an cil burner, and on 
the preceding day, having completed the loading of her cargo, she had 
been towed to the Standard Oil pier to take on her supply of fuel oil. 
Her master had gone up to the custom house to clear her, leaving 
instructions for her to pull out into the stream, and he would board 
her there. As the resuit of her touching bottom, the ship was de- 
layed in getting away, and her master and pilot joined her as she was 
being pulled out of the dock by an attending tug. When she was 
headed and steadied down stream, the tug cast ofif. She was a quarter 
of a mile or more from the pier. It was a little short of 2 o'clock in 
the afternoon of a short winter day. There was a good deal of fog 
about the inner harbor where she was, and it appeared to be thicker 
farther out. There was much floating ice and many of the buoys were 
out of place. The night promised to be one in which lights would not 
be visible. The captain of the tugboat was still on the bridge of the 
ship. He, the pilot, and the ship's master agreed that it would be 
unwise to go out that afternoon. The master decided to anchor, and 
the pilot and the tugboat captain showed him where the anchorage 
grounds were. The ship was under its own steam, being pushed by the 
tug when such assistance was useful. She was brought to what was 
thought to be the best place for anchorage. Her port bow anchor was 
there let go, and 30 fathoms of chain paid out. She backed until it 
was taut or nearly so. The wind was from the west or northwest, and 
her stern came within 150 to 200 feet of the pier head line, which in 
that vicinity, runs almost north and south. She could not safely hâve 
taken a more easterly anchorage, for, if she had, the farther paying 
out of chain which a freshening of the westerly wind might hâve 
required, would hâve cast her upon the piers. 

She was a large and heavy ship, drawing 31 feet 6 înches of water 
and having a length of 487 feet. In this harbor the anchorage grounds 
are restricted in area. Anchored where the Texan was, if tlie wind 
changed to the east or northeast, as during the night it did, the ship 
would swing around, so that from 100 to 200 feet of her after part 
would be in the channel, and yet, if she was to anchor in this publicly 
provided anchorage ground at ail, the place at which she dropped her 
anchor was well chosen. It has been suggested that she should hâve 
gone on some distance further to other anchorages. Ail of them were 
themselves narrow, and were quite close to the main ship channels. 
Their advantages, if any, were too small to impose upon her any duty 
of traveling to them in the thickening fog and ice. 

It is contended that, if what has thus far been said is true, she 
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should not hâve left the Standard Oil pier, but should hâve returned 
to it when she made up her mind not to go to sea that day. The 
wharf in question is private property. Ships are invited to come to 
it for oil, and they are expected to leave it when their tanks are filled. 
The master of the Texan would not hâve been justified in remaining 
in it, unless tlie circumstances were such that to leave it would obvi- 
ously expose bis ship or others to serious danger. In the slip it seemed 
to him that he might be able to start on his voyage at once. He may 
not be held blamewortby for going out into the harbor, in the hope that 
further progress might be safely made. In the stream he had a some- 
what better and wider view. What he there saw convinced him, the 
licensed pilot, and the tugboat captain that it would not be prudent 
to proceed. The two men with whom he consulted were exceptionally 
qualified to advise him on such a question. When he made up his mind 
to stop, what was he to do? The fact that he had an hour before 
bought oil from the Standard Oil Company gave him no more right 
to occupy, uninvited, its pier than he would bave had to put his ship 
alongside any other wharf in the neighborhood. It did not belong 
to his owners, and neither he nor they had any rights in it. 

It bas been suggested that, if he let go his anchor where he did, 
he should, when the wind shifted, hâve weighed anchor and cast it 
again in a place further to the eastward, so that his ship could not 
get into the channel. In such weather it was not expédient to hâve 
as bulky a ship as the Texan groping around in such limited anchorage 
grounds, to say nothing of the danger of anchoring in a position in 
which a sudden change of wind would hâve thrown her aground on the 
north or against the pier s on the east. 

The contention most earnestly stressed by the advocates for the 
City of Richmond is that the Texan, knowing how narrow the anchor- 
age was, should hâve put out a stern anchor also, and so moored her- 
self as to make swinging impossible. It is not customary for merchant 
ships to do anything of the kind. Witnesses of many years' expéri- 
ence in the Baltimore harbor, men whose duties require them to be 
observant of such matters, unité in saying that the only occasion on 
which it was, to their knowledge, ever done, was that of a battleship on 
a very récent visit to the inner harbor of this city. 

Courts hâve occasionally suggested that under certain circumstances 
it may be the duty of a ship to hold her.self steady by the use of both 
bow and stern anchors. Such observations bave usually been made 
when the ship was so anchored that its swinging would nearly or 
altogether close a channel. The Texan argues that it is so rare for 
merchant vessels to make themselves fast in the manner suggested that 
an unexpected resort to it in thick weather would increase rather than 
diminish danger to other craft. When a ship's lights are made out, 
the natural presumption, in view of the almost universal practice, is 
that the ship is heading to wind and tide. If, in a particular in- 
stance, this assumption turns out to be wrong, a collision may well 
resuit. 

It is unnecessary to pass upon this contention, for, if the Texan be 
held blaraeworthy for not mooring, she will be held to a standard of 



726 265 FEDERAL REPORTER 

care exceeding that habitually exercised by prudent mariners, and be 
punished for not doing what no merchant ship appears ever to hâve 
donc in the Baltimore harbor. That would seem to be a severe meas- 
ure, when the direct and proximate cause of the collision was the 
clear breach of duty on the part of the City of Richmond. 

The Texan, under the fifty-ninth rule (29 Sup. Ct. xlvi), brought 
in the Curtis Bay Towing Company upon the theory that, if she 
was to be held for anchoring in a wrong place, the employer of the 
tugboat captain, who selected the anchorage, was liable for it. As 
the City of Richmond must be held solely to blâme, it is unnecessary 
to inquire whether the tug or its owner would hâve been in any event 
chargeable. 

It follows that the pétition against the Curtis Bay Towing Company 
must be dismissed. The City of Richmond will be held solely in fault, 
and the usual decree may be presented. 



SCHOENFELD v, CITY OF SEATTLE. 

(District Court, W. D. Washiington, N. D. June 9, 1920.) 
No. 194. 

1. Injunctian <S=114(1) — ^Intervention to enjoin ordinance by one wîthout 

spécial right wMl be denied. 

A pétition to intervene in a suit to enjoin the enforcement of an ordi- 
nance regulating jitney busses, by a résident wlio lived on the bus line, and 
who alleged he purchased his property on the faith that the busses would 
continue to operate and that the street cars gave inadéquate service, does 
not disclose any vested interest or right not shared by the gênerai pub- 
lic, and permission to file the pétition will be withheld. 

2. Municipal corporations <S=>106(3) — Ruies of procédure are directory, and 

may be suspended by council. 

The rules of procédure for the passage of municipal ordlnances are 
directory, and can be suspended by the council acting as a législative body. 

3. Injunetion <S=385(1) — ^Pétitions by citizcns against ordinance cannot be 

considered by courts. 

A pétition flled by many citizens, protesting against an ordinance regu- 
lating jitney busses, cannot be considered by the courts in a suit to en- 
join the enforcement of the ordinance, slnee the court cannot review the 
législative acts of the council within its constitutional limitations, nor 
inquire into its motives. 

4. Courts ©=5366(8) — Décision of state Suprême Court construing municipal 

ordinance is controUing. 

Becisions of the state Suprême Court construing municipal ordinances 
are binding on the United States District Court. 

5. Municipal corporations <S=>661(1) — City of Seattle has control of its 

streéts, and can legislate as to use in reasonable manner. 

Under Oonst. Wash. art. 11, § 11, Kern. & Bal. Code Wash. § 7507, subd. 
7, and Seattle City Charter, art. 4, § 18, subd. 7, the city has control of 
its streets, and can legislate with relation to their use in a reasonable 
manner. 

6. Municipal corporations <&=>661(1) — Opération of jitney busses on streets 

can be denied or restricted. 

The right to use the public streets of a city for the opération of jitney 
busses thereon as a private business is a matter of privilège, not of right, 

Ê=>For otUer cases see same topic & KBy-NUMBBR in ail Key-Numbered Digests & Indexes 
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and can be prohibited by the city, or permitted under such ternis, încludlng 
the régulation of fares, as the city may prescribe. 

7. Municipal corporations «S^eeid) — Municipal ownership of street rall- 

roads does not prevent régulation of jitney busses. 

The fact that the city owns the street railroad System does not deprive 
it of its Power In its législative capacity to regulate the opération of jit- 
ney busses, which compete with the city street railroads. 

8. Municipal corporations <S=»661(2) — Ordinance regulatîng jitney busses held 

not to give arbitrary power to superintendent of public utilities. 

An ordinance regulating the opération of jitney busses on city streets, 
which required the superintendent of publie utilities to investigate ap- 
plications for permits to operate such busses, and to report ail facts, with 
his recommendations, to the council, which had final power to détermine 
the application, is not Invalld, as giving arbitrary powers to the super- 
intendent. 

9. Municipal corporations «^^SBld) — Ordinances within police powers pre- 

sumed valid. 

An ordinance regulating the oi)eration of jitney busses on city streets 
Is within the police power of the city, and Is presumed to be valid, unless 
no State of facts could exist which would warrant its passage. 

In Eqiiity. Suit by Alvin M. Schoenfeld against the City of Seattle, 
in wHich a pétition in intervention was tendered by Edward W. Bundy. 
Permission to file pétition in intervention withheld, interlocutory in- 
junction denied, and motion to dismiss plaintifï's bill granted. 

W. R. Crawford and Morris B. Sachs, both of Seattle, Wash., for 
plaintifï. 

Walter F. Meier, George A. Meagher, Nelson T. Hartson, and 
Charles T. Donworth, ail of Seattle, Wash., for défendant, 

Thomas N. Swale, of Seattle, Wash., for intervener. 

Before GILBERT, Circuit Judge, and CUSHMAN and NETER- 
ER, District Judges, under section 266, Judicial Code, as amended 
(Comp. St. § 1243). 

NETERER. District Judge. On May 10, 1920, the city of Seattle 
passed "an ordinance relating to, and regulating the opération of cer- 
tain kinds of 'for hire' motor vehicles, and prescribing penalties for the 
violation thereof, and declaring an emergency." The provisions of the 
ordinance so far as material require that persons desiring to operate a 
"jitney bus" shall apply to the city council by filing with the city 
comptroller, on a form provided, an application for a "jitney bus" 
permit, in which application the route shall be set out, including the 
spécifications of fixed termini, and a schedule of time upon which 
the same will be operated, and the rate of fare to be charged, and the 
capacity of the "jitney bus" to be used; that upon the filing of such 
application the superintendent of public utilities shall without delay 
investigate the same and make a report thereon in writing to the city 
council, recommending either the granting of the permit applied for, 
with or without modifications of the route, termini, schedule, rate of 
fare, or capacity specified, or refusai of the same, setting forth free- 
ly the reasons for the recommendations. The council, upon receipt 
of the report, may direct the issuance of the permit in accordance with 

^=sFor other cases see same topio & KEY-NUMBES In ail Key-Numbered Dlgesta & Indexe» 
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the recommendations of the superintendent of public utilities, or with 
such modifications as the council may specify. There is a provision 
as to what the permit shall contain and that the opération of the "bus" 
must be in accordance with the permit granted; also a provision for 
the rigid inspection of each motor vehicle used as a "jitney bus," 
and a penalty for the opération of a "bus" in an unsafe condition 
after notice in writing of its impairment, and fixing a penalty for 
failure to comply with the requirements of the ordinances of the 
city and laws of the state relating to "for hire" vehicles, and pro- 
vides that it shall be unlawful to charge, collect, or receive an excess 
of 10 cents each for one continuons trip in one direction within the 
city limits. 

The plaintiff has filed a pétition in equity, praying injunctive re- 
lief against the enforcement of the ordinance by the défendant upon 
the ground that it is violative of the Fourteenth Amendment of the 
Constitution of the United States, in that it dénies to the plaintifï 
the equal protection of the law, "disturbs his rights," and deprives him 
of his property without due process of law. He allèges that since 
December, 1914, divers persons engaged in the business of trans- 
porting passengers for hire in and on the streets of said city in automo- 
biles then and now called "jitney busses" ; that the operators laid out 
regular routes and operated "busses" thereon; that in the spring of 
1915 a majority of such operators joined to furnish the public service 
on the Unes and routes as adopted; that the plaintiff joined such asso- 
ciation in 1917, and has since been continuously operating "jitney buss- 
es" in connection with such other persons ; that he is now and has been 
for more than two years last past the owner and operator of three 
"jitney busses," which "busses" were built for this character of service, 
and are "worth more than five thousand ($5,000) dollars for such serv- 
ice, but would not be of much value for any other use" ; that the lines 
or routes established were at a large cost and expense ; that the 
traveling public is acquainted with the routes, and relies on the opéra- 
tion of "jitney busses" over the same ; that "houses and business 
buildings hâve been built and the values of property fixed by reason of 
such opération and routes"; that the plaintiff dérives a net income 
from the opération of the three "jitney busses" of more than $3,000 
a year; that ail of said lines or routes so operated on are for the 
most part on and along streets on which are operated electric street 
cars ; that on ail such lines or routes it is necessary to hâve a large 
number of "jitney busses" in opération, in order for any one to make 
any profit from such opération, and if for any reason the number 
should be eut down from each line or route, it would be impossible 
for him to make a profit, and he would be compelled to cease opéra- 
tion, which would not only destroy this plaintiff's income, but would 
seriously inconvenience many thousands of résidents of said city, who 
are to a large extent dépendent upon said "jitney busses" to go to 
and from their homes; that this plaintiff and his associâtes, operating 
on such lines or routes, are now and hâve been for many years last 
past operating more than 200 "jitney busses," transporting daily many 
thousands of persons; that the value of such "jitney busses" as 
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operated is over $300,000, and, if the operators are compelled to 
cease such opération, on sucli established routes, the value of such 
property would not exceed $150,000; that on the Ist da}' of April, 
1919, the défendant acquired the street railway Unes in défendant 
city, and took over the ownership and opération of same, and is the 
owner and operator of said street railway System ; that on the 29th 
day of March, 1920, the mayor of défendant city, in a written com- 
munication to the défendant city council, accompanying a report 
filed with the mayor by the superintendant of the street railway of 
the défendant city, requested the immédiate passing of an ordinance 
"placing stringent régulations on jitney busses" ; that the municipal 
railway System is losing money in its daily opération, and the plaintift 
allèges that the sole and real purpose sought in the régulation of such 
"busses" is the élimination of "jitney busses" operated as competitors 
of the municipal railway System ; and then allèges that in the con- 
sidération of the ordinance irregularity with relation to référence to 
a committee and the passage, and likewise the inability on the part 
of the plaintiff or his counsel to obtain information with relation to the 
provisions of the ordinance, and its final passage without an invitation 
to the public to discuss it, are sufficient reasons to render void the 
ordinance. ït is further stated that the superintendent of public utili- 
ties has declared: 

''That lie would refusp to rcconimond tho f;rantinK of any pemiits on routes 
now occupied by cars of tlic défendant city, and has amiouncod in publie that 
'jitney busses' should be absolutcly eMniinatod ;" tliat the said ordinance was 
uot passed as a "police measuro." but to producc revenue to tho defeiulant 
city as owner and operator of said municipal railway systeni ; and further 
States that lie and other operators of said ■■.iitney busses" are now and bave 
been for luany years "cliarsïins and collec-tinR 25 cents as fare one way on 
said Unes and routes in défendant city, and after certain hours at night ou 
ail said Unes or routes in said city, * * * aiid liniitinf; tbe fare one way 
to 10 (;ents * * * depriveg tliis plaintiff of his property without due pro- 
cess of law. * * * " 

A pétition in intervention is tendered by Edward W. Bundy, in 
which he says : 

"That for two years last past lie bas been tlie owner of proiHTty along a 
■jitney bus' route and résides upon said property with his famlly ; that bis 
property is situated ahout two blocks from an outward terminus of a 'jitney 
bus' line operated from a business eenter in Seattle, which Une afPords the 
petitloner quiclc, coiivenient. and econoniical transporta tion to aud from the 
business district of SrattUs and that lie purcbased his property and took up 
his résidence on tlie said property in tbe belief that said 'jitney busses' would 
continue to operate ; that tbe liavenna Street car line operated by the de- 
fendant, is ahout one-half mile distant froin the home of the petitioner; that 
tbe cars ou said Une during the 'peak hours' are pa<'ked with passengers ; that 
the aisles, platforms, and ail standing rooni are filled to their fuUest capacity ; 
that during the greater part of the year the Windows of said cars are kept 
closed, so that the saine are bot, close, and foul-smelling, and are unsanitary, 
unwholesome, and unsafe ; that the time t^onsumed in riding upon the street 
cars is much greater than on the 'jitney busses,' and that he would lose ap- 
proximately an bour each day, to his irréparable loss; that by the use of 
the 'jitney busses' he and his family freijuently visit différent parts of the city 
for the pui'posp of attending places of amusement and social intercourse 
amnrg th"1r fri-nds and that such 'jitney busses' afforded the petitloner and 
his family an opp!)rtunity for amusement, éducation, and social development; 
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that in the immédiate neighborhood of petitioner are a large number of 
familles similarly situated." 

He prays permission to intervene, and that the défendant be re- 
strained from enforcing the provisions of said ordinance. 

[1] The défendant moves the dismissal of the plaintifï's bill and ob- 
jects to the fihng of pétition in intervention. A number of affidavits 
are filed on both sides. The pétition in intervention does not disclose 
any vested interest or right in the litigation. Any interest is that 
shared by the gênerai public. Permission to file is theref ore M^ithheld. 

[2] The question for décision is: Are any of the constitutional 
rights of the plaintiff violated by the ordinance? The contention that 
the ordinance is invalid because, in its présentation and adoption, the 
rules of procédure with relation to the passage of ordinances were 
not followed, we think is disposed of by the statement that the rules 
of procédure are directory, and the council has the povver to suspend 
the rules for reasons deemed sufficient to the members of the council 
acting as a législative body. It is disclosed that the action of the 
council was unanimous, except one member, who was absent from the 
ciiy. 

[3] At bar much emphasis is placed upon a statement that in a 
short time many persons signed a pétition to the city council, protest- 
ing the enforcement of the ordinance, as an indication of public senti- 
ment and unreasonableness of the provisions of the ordinance. It is 
sufficient to say thèse pétitions are properly addressed to the city 
council, but may not receive considération by the court whose function 
is judicial. The court may not infringe upon the législative functions 
of the city, or sit in reviev/ of the acts of the législative department 
of the city in the exercise of its governmental functions within 
constitutional limitations; nor may the court inquire into the motives 
of a municipal législative body in the enactment of an ordinance. 
State ex rel. Case v. Howell, 85 Wash. 294, 147 Pac. 1159, Ann. Cas. 
1916A, 1231; Allen v. Bellingham, 95 Wash. 12, 163 Pac. 18; Soon 
Hmg v. Crowley, 113 U. S. 703, 5 Sup. Ct. 730, 28 L. Ed. 1145. 

[4, 5] The labors of this court upon the issue before it are simpH- 
lied by the décision of the Suprême Court of Washington, whose déci- 
sions in construing a municipal ordinance are binding on this court. 
That the exclusive control of the streets of the city vest in the de- 
fendant is provided by section 11, art. 11, of the state Constitution, 
R. & B. Code & Stat. of Wash. § 7507, subd. 7, and article 4, § 18, 
subd. 7, Charter City of Seattle, and has been judicially declared by the 
State Suprême Court. Allen v. Bellingham, 95 Wash. 12, 163 Pac. 18; 
State ex rel. Schafer v. Spokane, 186 Pac. 864 ; Cummins v. Jones, 
79 Or. 276, 155 Pac. 171 ; West v. Asbury Park, 89 N. J. Law, 402, 99 
Ati. 190; Ex parte Dickey, 76 W. Va. 576, 85 S. E. 781, L. R. A. 
1915F, 840; Greene v. San Antonio (Tex. Civ. App.) 178 S. W. 6,7. 
It is conceded at bar by complainant that the city has control of its 
streets, and can legislate vi^ith relation to their use in a reasonable 
manne r. 

[61 The identical issue hère (in a practical sensé) was before the 
State Suprême Court in Allen v. Bellingham, supra, and it was there 
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held that an ordinance requiring "jitney busses" to operate under a fix- 
ed schedule, over designated routes, regulating the places for stopping, 
the number of passengers carried, lights, inspection, and other mat- 
ters, cannot be said to be inherently oppressive but it is within the 
power of the city in promoting the comfort and safety of the passen- 
gers, and that such ordinance is not invalid and unconstitutional 
becaiîse it provides penalties for the violation of its provisions, or 
hecause others in the same status may do lawfully what is prohibited 
to the "jitney bus" owner. The same court in Hadfield v. Lundin, 98 
Wash. 657, at page 660, 168 Pac. 516, at page 517 (L. R. A. 1918B, 
909, Ann. Cas. 1918C, 942), said: 

"The streets and liighways belong to the public. They are built and main- 
tained at public exponse, for the use of the gênerai public in the ordinary and 
customary manner. Tlie state, and the city as an arm of the .state, bas ab- 
solute control of the streets in the interest of the public. No privato individ- 
ual or corporation has a right to the use of the streets in the prosecntion of the 
business of a conimon carrier for private gain witliout the consent of the 
state, nor excopt upon * « * conditions prescribed by the state or munici- 
pality. * * » The use of the streets as a place of business, or as the 
main instrumentality of business, is aocorded as a inere privilège, and not as a 
matter of natural right." 

No right was acquired by the plaintifï by reason of the establish- 
ment of routes, termini, and the opération of "jitney busses" over such 
routes ; nor did any privilège accrue by reason of the fact that he in- 
vested money in "jitney busses," nor is there force in the contention of 
the plaintiff that the issuance of a vehicle license for permission to 
operate a "vehicle for hire" confers upon the plaintifï the right to 
operate such "jitney bus" in violation of the ordinances of the city. 
A license is not property, nor is it a franchise. P. S. C. v. Booth, 170 
App. Div. 590, 156 N. Y. Supp. 140; Burgess v. Brockton (Mass.) 126 
N. E. 456; City of Dallas v. Gill (Tex. Civ. App.) 199 S. W. 1144. 
The Suprême Court of Washington, in State ex rel. Schafer v. Spo- 
kane, 186 Pac. 864, in passing on an ordinance regulating the opéra- 
tion of "jitney busses" in Spokane, said by the court to be not dis- 
similar to the ordinance in Allen v. Bellingham, supra, said : 

"But the use to which tlie appellant purposes putting the streets is not tlieir 
ordinary and customary use, but a spécial one. He purposes using them for 
the transportation of passengers for hire, a use for which they are not pri- 
marily constructed. As to such users we think the power of the municipality 
Is plenary, in so far as this particular clause of the statute is concerned. It dé- 
nies no form of régulation pertaining to business of this character, even to the 
prohibition of the business entirely." 

The plaintiff purposes to utilize the public streets of the city for a 
spécial purpose and private gain, a right not common to ail. As to such 
the Washington court in Allen v. Bellingham, supra, said, "The power 
of the city as to such users of the streets is entirely plenary," and 
quoted with approval from Ex parte Dickie, 76 W. Va. 576, 85 
S. E. 781, L. R. A. 1915F, 840, "The power or right to use the street 
mav be whoily denied." 

[7] There is no merit in the contention that the city, being the 
owner of the street car system in the city, acts in relation to this is- 
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sue in its proprietary or business relation, and that in such relation it 
lias a status as an individual or private corporation, and may not for 
the purpose of advancing its proprietary or business interest legislate 
witlî relation to the use of the street by the plaintiff, where the resuit 
of such législation would affect beneficially its proprietary interest. 
The proprietary relation of the city does not take from it the power 
to exercise in its governmental function to say whether the opération 
of 200 "jitney busses" upôn the streets occupied by street car lines 
should be regulated with relation to the common use of such streets 
by the public. What has been said disposes of the further contention 
ihat the city is powerless to legislate with relation to the fares. The 
Washington Suprême Court, in State ex rel. Schafer v. Spokane, su- 
pra, said: 

"That the common carrier foi' private gain may not use the streots without 
the consent of the city, only except on conditions described by the state or 
municipality." 

State V. Crawford, 74 Wash. 248, 133 Pac. 590, 46 L. R. A. (N. S.) 
1039, has no application. In that case the Législature attempted 
arbitrarily to fix the fare of a railroad operating under a private fran- 
chise over which the state had no jurisdiction. In the instant case the 
control of the street is in the city, and its power is plenary and may fix 
rhe conditions. 

[8] Nor is the contention that arbitrary powers are given to the 
superintendent of public utilities with relation to granting or refusai 
of permits sustained. The superintendent of public utilities is requir- 
cd by the ordinance to report to the council ail facts with his recom- 
mendations thus giving the council the benefit of his expert knowledge, 
but the final disposition rests with the suprême législative body of the 
city. 

[9] The control of the streets in the city is exclusive; its power is 
plenary. The plaintiff has no vested right to the use of the streets for 
the carrying on of a private business as a common carrier, and the 
cit}' has the power to regulate the opération of "jitney busses" over 
the .'^treets. The ordinance is within the police power of the city and 
is presumed to be valid, unless no state of facts could exist to warrant 
its passage. State v. Pitney, 79 Wash. 608, 140 Pac. 918, Ann. Cas. 
1916A, 209, affirmed 240 U. S. 387, 36 Sup. Ct. 385, 60 L. Ed. 703 
Nolen V. Riechman (D. C.) 225 Fed. 812; Ex parte Sullivan, 77 Tex 
Cr. R. 72, 178 S. W. 537 ; Rast v. Van Deman, 240 U. S. 342, Zb Sup 
Ct. 370, 60 E. Ed. 679, L. R. A. 1917A, 421, Ann. Cas. 1917B, 455 
Desser v. Wichita, 96 Kan. 820, 153 Pac. 1194, L. R. A. 1916D, 246 

From what has been stated, it sufficiently appears that the ordinance 
is not unreasonable, discriminating, and arbitrary. Nothing that 
was said by the Suprême Court in Curtin v. Benson, 222 U. S. 78, 
?:7, 32 Sup. Ct. 31, 56 E. Ed. 102, has any application to this issue, 
nor has Omaha Water Co. v. Omaha, 147 Fed. 1, 77 C. C. A. 267, 
12 E. R. A. (N. S.) 736, 8 Ann. Cas. 614. AU of the cases cited by 
plaintiiï are bottomed on vested rights or on différent states of facts. 

Interlocutory injunction is denied, and motion to dismiss is granted. 
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MULCAHY & GIBSON, Inc., to use of NATIONAL SUKETY CO. T. 

KICHMAN. 

(District Court, E. D. Pennsylvania. .lune 22, 1920.) 

No. 4364. 

1. Judgment «S^'OSO — Impeachment of foreign judgment sued on. 

Where tlie opinion aiul juUgment of a court repeatedly r«fer to the per- 
son against wliom tlie judgment is rendered on a counterclaim as the 
"substituted plaintiff," and recite appearance and argument by his at- 
torney, it is not sufliciout to impoacli tlie judgment, wlien sued on in a 
foreign jurisdiction, that tlie action was commenced by another as as- 
signée of such persou, and that the pleadings in the record do not show 
the substitution, when no évidence is offered by the judgment défendant 
that the substitution was not made as recited. 

3. Judgment "©=942 — When foreign judgment is sued on, jurisdiction of court 
presumed. 

In an action on a judgment recovtîrcd in another state, the record of 
which is duly authenticated and produced in évidence, it will be presumed 
that the court liad jurisdiction of the subject-matter and the parties, in 
the absence of proof to the eontrary. 

3, Judgment '©='942 — Foreign judgment not impeachable for incompleteness or 
ambiguity, in absence of proof contradicting record. 

While tlie coustitutional provision that fuU faitli and crédit shall be 
given in eaeli state to the judicial proceedings of other states does not 
preclude inquiry into the jurisdiction of the court in which the judgment 
sued on is rendered over the subject-matter or tlu; parties, or into the 
lacts necessary to giv<' such jui-isdiction, such judgment uiay not be de- 
clared nnll and void for vvant of jurisdiction because of incompleteness 
and ambiguity, where no proof is offered against what actually appears 
on the record. 

At Law. Action by Mnlcahy & Gibson, Incorporated, to use of 
the National Surety Company, against Joseph A. Richman. On mo- 
tions for new trial and for judgment for défendant on point reserved. 
Denied. 

C. Wilfred Conard, of Philadelphia, Pa., for plaintiff, 
Paul Reilly, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The National Surety Company, use 
plaintiff, brought this suit as assignée of Mulcahy & Gibson, Incorpor- 
ated, upon a judgment recovered by the latter in the Suprême Court 
of New York, county of New York, against the défendant, in the 
sum of $6,436.64. At the trial the plaintiff offered in évidence an 
exemplifîcation of the record of the said judgment, with an assignment 
to the use plaintiff, and rested. The défendant offered in évidence a 
copy of the charter of the National Surety Company and rested. 

[1] Under the direction of the court, the jury rendered a verdict 
in favor of the plaintiff for $8,367.63 ; the court reserving the question 
of law whether under ail the évidence the plaintiff could recover. The 
record of the judgment offered in évidence showed a summons issued 
by Charles Somberg, plaintiff, against the city of New York, Cooper & 
Evans Company, Mulcahy & Gibson, Incorporated, American Fidelity 

Ê=>Por other cases see same topic & KEY-NUMBER in ail Key-Numberefl Dlgests & Indexes 
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Company of Montpelier, Vt., Equitable Trust Co. of New York, and 
Pennsylvania Steel Company, as défendants. 

The complaint sets up a claim of Joseph A. Richman (assigner of 
the plaintiff, Charles Somberg) upon a statutory lien on an unpaid 
balance due Cooper & Evans Company under a contract with the city 
of New York for construction work. The complaint allèges that the 
Cooper & Evans Company entered into a subcontract with Mulcahy 
& Gibson, Incorporated, for steel structural work, and that Mulcahy & 
Gibson, Incorporated, entered into a subcontract with Richman for 
performance of part of the labor and material under said contract; 
that Cooper & Evans Company had so far completed the performance 
of its contract that payments remained due to it from the city of 
New York in excess of the plaintiff's lien; that a similar situation 
existed as to Mulcahy & Gibson, Incorporated; that Richman had 
substantially performed his contract when he was stopped by Mul- 
cahy & Gibson, Incorporated ; and that the amount of his claim was 
due from Mulcahy & Gibson, Incorporated. 

An answer was filed by Mulcahy & Gibson, Incorporated, denying 
liability, on account of Richman's default in performance, and setting 
up a counterclaim for damages amounting to $5,683.54, by reason of 
being obliged to complète the work to be donc by Richman under the 
terms of his contract. Answers were filed by the remaining de- 
fendants, which are not material to the présent suit. The pleadings 
ail show a suit wherein Charles Somberg is the plaintiff, suing as 
assignée of Joseph A. Richnian, with nothing establishing that he was 
a party. 

The record next shows bills of costs of some of the défendants, in 
which, in the caption, Joseph A. Richman is named as "Substituted 
Plaintiff, etc., Plaintiff," indorsed with affidavits of service upon "Ly- 
man Ward, Attorney for Plaintiff." Following, in the record, is the 
opinion of Justice Giegerich of the Suprême Court of New York, in 
the caption of which Joseph A. Richman is named as "substituted 
plaintiff in place of Charles Somberg." Justice Giegerich's opinion 
sets out that the case was heard without a jury, and tried on the 4th, 
5th, 6th, 7th, and 8th days of January, 1915, and his décision fol- 
lows a statement that it was "after hearing Lyman Ward, Esq., at- 
torney for the plaintiff," and attorneys for several défendants. The 
opinion refers to "Joseph A. Richman, the substituted plaintiff here- 
in," as having entered into a contract with Mulcahy & Gibson, Incor- 
porated. It refers to the terms of the contract entered into between 
"the plaintiff and the défendant Mulcahy & Gibson, Incorporated." 
It refers to abandonment of the work by "plaintiff" at a cost in excess 
of the price fixed in the contract between Mulcahy & Gibson, Incor- 
porated, and "the plaintiff." Throughout the findings, when referring 
to the contract and the work done thereunder by Richman, it refers 
to him as "the plaintiff." It refers to Richman as "the plaintiff" in 
relation to the filing of notice of lien. 

In view of the averments in the pleadings concerning the contract, 
and performance by Richman, and the filing of notice of lien by 
Richman, Justice Giegerich could not hâve been referring to Charles 
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Somberg as plaintiff, for he was a stranger to the contract and per- 
formance and lien, except as assignée. In the conclusions of law, 
where it is likewise obvions that Richman is referred to, it refers to 
him as "the plaintiff." Justice Giegerich finds that there is nothing due 
from the défendant Mulcahy & Gibson, Incorporated, to "the plain- 
tiff," and that Mulcahy & Gibson, Incorporated, has established its 
counterclaim arising from the breach by "the plaintiff." He finds that 
Mulcahy & Gibson, Incorporated, is entitled to a judgment dismissing 
the complaint, and to an affirmative judgment against "the plaintiff" 
on its counterclaim for $6,336.69. Then follows the judgment of the 
court, in the caption of which Joseph A. Richman is named as "Sub- 
stituted Plaintiff in Place of Charles Somberg, Plaintiff," and the ap- 
pearance of "the plaintiff, by L,yman Ward, Esq., his attorney," is 
recited, and it is ordered, adjudged, and decreed that the défendant, 
Mulcahy & Gibson, Incorporated, recover judgment against the plain- 
tiff, Joseph A. Richman, upon its counterclaim, for the sum of $6,- 
336.d9, with costs. 

The défendant moves for a new trial, and for judgment for défend- 
ant upon the point reserved, upon the ground that Joseph A. Richman, 
the défendant at bar, does not appear to bave been a party to the 
judgment entered against him in favor of Mulcahy & Gibson, Incor- 
porated. It is contended that the record does not show any process 
invoked by Richman, no process issued against him, no complaint, no 
answer, no reply by Richman, no amendment, nor proceedings to 
amend of record, no appearance by Richman, and no appearance for 
Richman. 

It is true that the record does not show any process issued, the ef- 
fect of which would bring Richman into court. The summons was 
issued by Somberg. The complaint was filed on behalf of Somberg, 
and the answers were answers to Somberg's complaint. It does ap- 
pear on the record, however, and as part of the opinion and judgment 
of the Suprême Court of New York, that Richman was substituted 
as plaintiff for Somberg, and that as substituted plaintiff in place of 
Charles Somberg he was named as plaintiff in the suit, and was 
heard through Lyman Ward, Esq., as his attorney. How the substi- 
tution was made does not appear. The proceedings at the hearing 
before the court without a jury are not contained in the record. While 
the fact that a substitution was made is established only by inference 
from the captions and récitals in the opinion and judgment, the in- 
ference is strengthened by the fact that the judgment was entered 
against Richman, and not against Somberg, and the presumption that 
the court was acting within its jurisdiction. 

[2] In an action on a judgment recovered in another state, the rec- 
ord of which is duly authenticated and produced in évidence, it will 
be presumed that the court had jurisdiction of the subject-matter and 
the parties, in the absence of proof to the contrary, and although the 
record may be incomplète or ambiguous on this point. Reber v. 
Wright, 68 Pa. 471; Lincoln v. Tower, 15 Fed. Cas. 544, No. 8,355; 
Knowles v. Gaslight & Coke Co., 86 U. S. (19 Wall.) 58, 22 L. Ed. 70; 
Shilling V. Siegle, 207 Pa. 381, 56 Atl. 957. 
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[3] It is thoroughly settled that the constitutional provision that full 
faith and crédit shali be given in each state to the judicial proceed- 
ings of other states does not preclude inquiry into the jurisdiction of 
the court in which the judgment is rendered over the subject-matter, 
or the parties affected by it, or into the facts necessary to give such 
jurisdiction. Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565; Tilt 
V. Kelsey, 207 U. S. 43, 28 Sup. Ct. 1, 52 L. Ed. 95; National Bank 
V. Wiley, 195 U. S. 257, 25 Sup. Ct. 70, 49 L. Ed. 184; Thompson v. 
Whitman, 18 Wall. 457, 21 L. Ed. 897; Cole v. Cunningham, 133 U. 
S. 107, 10 Sup. Ct. 269, 33 L. Ed. 538; Grover & Baker Sewing Ma- 
chine Co. V. Radcliffe, 137 U. S. 287, 11 Sup. Ct. 92, 34 L. Ed. 670; 
Simmons v. Saul, 138 U. S. 439, U Sup. Ct. 369, 34 L. Ed. 1054; 
Reynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 773, 35 L. Ed. 464; 
Cooper V. Newell, 173 U. S. 555, 19 Sup. Ct. 506, 43 L. Ed. 808; 
Thormann v. Frame, 176 U. S. 350, 20 Sup. Ct. 446, 44 L. Ed. 500. 

It does not follow, however, that a judgment rendered by a court 
of another state may be declared null and void for want of jurisdic- 
tion, because of incompleteness and ambiguity, where no proof is 
offered against what actually appears on the record. It would hâve 
been open to the défendant to show by compétent proof that he was 
not substituted as plaintifï in the New York court, that Lyman Ward, 
Esq., did not appear as his attorney, or to show any other facts 
which would establish that the New York court had never acquired 
jurisdiction over him, either by process or by his voluntary act. He 
chose, however, to rely upon the technical incompleteness and am- 
biguity of the judgment record, instead of upon proof of facts en- 
tirely within his knowledge, which would show whether or not he had 
become a substituted plaintiff, and appeared by counsel as plantiff 
in the case. While the cases hold that the presumption of jurisdiction 
may be overcome and the question inquired into, the défendant bas 
failed to refer to any décision where it is apparent that the foreign 
court had jurisdiction on the face of the record, and the court in 
which the record was in évidence, without further proof, would refuse 
to give the judgment full faith and crédit, because the record was ei- 
ther incomplète or ambiguous upon that point. 

The motions for a new trial and for judgment for défendant on 
point reserved are denied. 



In re OKMULGKE PRODUCING & RBFINING CO. 

(District Court, D. Delaware. April 13, 1920.) 

No. 348. 

1. Bankruptcy 'S=>19 — Vérification of pétition to transfer to anotlier district 
Iield suflicient. 

Assuming tliat a pétition to transfer a banliruptcy proceeding to an- 
otlier court in which a similar proceeding is pending is a pleading, within 
Banltruptey Act, § 18c (Comp. Ht. § 9602), requiring pleadinga setting up 
matters of fact to be verifled under oath, a vérification to the efifect that 
the facts therein set out are true to the best of tlie aftiant's linowledge, In- 
formation, and belief Is sufficient, in view of the forms prescribed by the 
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Suprême Court, whleh recognize sucli quallflcd form of oath to voluntary 
I>eti tiens. 

2. Bankniptcy <Sï=>19 — AUeged bankrupt may pétition for transfer to another 

court. 

Under Bankruptcy Act, g 32 (Comp. St. § 9616) , providing that, when pé- 
titions are flled in différent courts, tlie case shall be transferred to the 
court wliicli eau procced with tlie same t'or the greatest convenience of 
parties in interest, the alleged bankrupt, prier to adjudication, Is a party 
in interest. entitled to pétition for a transf("r of the proceedlng to an- 
other court in wliich a similar proceedlng is pcnding. 

3. Bankruptcy <&='19 — Pétition for transfer to anotiier court lield sufficient. 

In a bankruptcy proceedlng agalnst a Delaware corporation, a pétition 
by It, alleging that a pétition in bankruptcy was filed agalnst it and is 
pending in Oklahoma, that it liad Its chlef office and principal place of 
business in that district for more than three years, that, with the excep- 
tion of oii leases in Texas, ail of its property tlierein .specilled was located 
in that district, that its créditons lived or had offices there, that it had no 
creditors or property in Delaware, and but few creditors, witli small 
amounts, in the eastern part of the United States, except creditors se- 
cured by property in Okialioma, was sufficient, if true, to show grounds for 
transferring tlie proceedings to Oklahoma. 

4. Bankruptcy <S=>19 — On motion to disniiss pétition for transfer allégations 

taken as true. 

On a motion to dismiss a pétition flled by the alleged bankrupt for 
transfer of the proceedings to another court, in which a similar proceedlng 
is pending, the sivermerits of the pétition for transfer are taken as true. 
â. Bankncptcy «S^'ID — Transfer to another court authorized before adjudica- 
tion. 

Undor Bankruptcy Act, § ii2 (Comp. St. § 0G16), providing that, where 
pétitions are tlled in différent courts, each of which has jurisdiction, the 
case shall be transferred to the court which can proceed for the greatest 
convenience of the parties in interest, a transfer may be granted before 
adjudication ; the statute not spoclfying adjudication as a condition pré- 
cèdent to transfer. 
6. Bankruntcy ®=19 — General orders do not affect law as to time for transfer. 

As General Order in Bankruptcy No. (! ( 89 Fed. v, .32 C. C. A. ix ) , rela- 
tive to proceedings wher<> pétitions are filed in différent courts, is subordl- 
nate to the statute, and not designed to change the law, jt has no bearing 
on the question whether a motion to transfer under Bankruptcy Act, § 
32 (Comp. St. § 9616), was promature. 

In Bankruptcy. Pétition against the Okmulgee Producing & Re- 
fining Company. On motion to dismiss pétition to transfer the pro- 
ceeding to the District Court for the Eastern District of Oklahoma. 
Motion denied. 

Herbert H. Ward, of Wilmington, Del., and Merrick A. Whipple 
and Frank R. Read, both of Chicago, 111., for petitioning creditors. 

Robert H. Richards, of Wilmington, Del., and William H. McClarin, 
of Tulsa, Okl., for alleged bankrupt. 

MORRIS, District Judge. Two pétitions in bankruptcy hâve been 
filed against Okmulgee Producing & Refining Company, a Delaware 
corporation, one in the District Court of thé United States for the 
Eastern District of Oklahoma on February 19, 1920, and the other 
in this court by the same petitioning creditors on February 23, 1920. 
Several creditors other than the original petitioners hâve entered their 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered DIgests & tndexes 
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appearance and joined in the pétition hère. The Refining Company 
moved this court to relinquish its jurisdiction and to transfer the 
case to the aforesaid Oklahoma court, under authority of section 32 
of the Bankruptcy Act (Comp. St. § 9616), upon the ground that 
the latter court has jurisdiction and can proceed with the case for 
the greatest convenience of parties in interest. 

The original and intervening petitioning creditors hâve filed a mo- 
tion that the pétition or motion for transfer be dismissed, upon grounds 
which may be summarized thus : (1) That the pétition or motion is 
not verified as required by the Bankruptcy Act; (2) that the alleged 
bankrupt is not a compétent party to pétition oi move the court for 
the transfer of this case; (3) that the pétition or motion does not 
State facts sufficient to warrant the court granting the relief prayed; 
and (4) that the motion for transfer is prématuré, in that there is un- 
der the Bankruptcy Act and the General Orders no power in the court 
to make an order of transfer prior to adjudication. 

[1] The application to transfer sets up matters of fa et, and was 
verified by the oath of the président of the Refining Company. The 
oath was "that the facts therein set out are true to the best of his 
knowledge, information, and belief." It is contended that this is not a 
compliance with section 18c of the Bankruptcy Act (Comp. St. § 9602) 
which provides: "Ail pleadings setting up matters of fact shall be 
verified under oath." The form of the oath is not prescribed by the 
act. Section 30 (Comp. St. § 9614), however, provides that — 

"Ail necessary rules, forms, and orders as to procédure and for carrying 
this act into force and effect shall be prescribed, and may be amended from 
time to tlme, by the Suprême Court of the United States." 

In pursuance of the power and authority thus conferred the Su- 
prême Court prescribed certain forms, and by General Order 38 
(89 Fed. xiv, 32 C. C. A. xxxvii) directed: 

"The several forms annexed to thèse General Orders shall be observed 
and used with such altérations as may be necessary to suit the clrcumstances 
of any particular case." 

The form of vérification prescribed for an involuntary pétition in 
bankruptcy (form 3) is absolute, namely, "That the statements con- 
tained in the foregoing pétition, subscribed by them, are true," while 
the form for vérification to a voluntary pétition (forms 1 and 2) is 
qualified, thus, "That the statements contained therein are true ac- 
cording to the best of my [their] knowledge, information and belief." 
The Suprême Court thereby recognized both the absolute and the 
qualified form of oath as being within the meaning of the statute. 
Sabin V. Blake-McFall Co., 223 Fed. 501, 505, 139 C. C. A. 49. 

No form was prescribed for a motion or pétition to transfer a case 
to another district. The form of vérification annexed to the motion 
in the case at bar is therefore not in conflict with any form or General 
Order prescribed by the Suprême Court. It is not in conflict with 
the statute, unless the vérification to a voluntary pétition in bank- 
ruptcy is also in conflict therewith, which cannot, owing to its origin, 
be hère presumed. The creditors, in support of their contention 
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«pon ûàs point, cite In re Vastbinder (D. C.) 126 Fcd. 417, and United 
States V. Collins (D. C.) 79 Fed. 65. The latter case is not one aris- 
ing under the Bankruptcy Act, and the former considers the suiïv- 
ciency of a qualified vérification to an involuntary pétition in bankrupt- 
cy. Such vérification, being in conflict with the form prescribed by 
the Suprême Court, presented a question differing materially froro 
the one now before this court. I am of opinion that, assuming, but 
not deciding, the motion to transfer to be a pleading, its vérification 
satisfies the statutory requirement. In re Milgraum & Ost (D. C.) 
129 Fed. 827. 

[2] Is the alleged bankrupt a compétent or proper party to péti- 
tion or move this court for a transfer of this case? This question may 
be best disposed of by considering the dominant purposes of tbe 
act, the nature of a proceeding in bankruptcy, and whether an alleged 
bankrupt is a party in interest, within the meaning of section 32 of 
tbe act. The dominant purposes of the act were pointed out by 
Sanborn, C. J., speaking for the Circuit Court of Appeals for the 
Eighth Circuit in Swarts v. Fourth Nat. Bank, 117 Fed. 1, 3, 54 C 
C. A. 387, 389, thus : 

"No one can becoœe familiar with the bankrupt law of 1898 without a 
eettled conTiction that the two dominant purposes of the framers of that 
ECt were: (1) The protection and discharge of the bankrupt; and (2) the 
distribution of the unexempt property whlch the bankrupt owned four mouths 
before the filing of the pétition in bankruptcy against him, share and share 
alike, among bis creditors. Ail the earlier sections of the act are devoted to 
the security and relief of the bankrupt, and, when the distribution of his 
pmyperty is reached, tbe provisions relating to it are ail drawn froin the 
staudpoint of the insolvent, and not frora that of his crwlitors. The rights 
and privilèges of the bankrupt, and the equal distribution of his property, 
âOBthiate every provision, while the rights, wrongs, benetlts, and injuries of 
his creditors are always incidental, and secondary to thèse controlling pur- 
poses." 

The nature of a bankruptcy proceeding was well defined bv Wood- 
ruff, C. J., in Re Boston, H. & E. R. Co., Fed. Cas. No. 1,677, where 
he said: 

"At tirst View, It is nafural and agreeable to our ordinary ideas upon this 
subject, to assunse that a pétition by an alleged credltor against his debtor, to 
compel a submission of his estate to the bankruptcy court, is a coutost be- 
tween two parties, with which a third porson may not rneddle. But this is 
by no means a cosaplete view of the scope and efCect of the proceeding. It is 
not a niere suit inter partes. It rather partakes of the nature of a proceed- 
ing In rem. » • • " 

That the bankrupt is a party in interest in the proceeding for trans- 
fer was expressly decided by this court in Re United Button Co., 137 
Fcd. 668, 672, where Judge Bradford said : 

"The Bankrnptey Act does not define or describe 'greatest convenience' or 
'parties in ÎBteFest,' as those plirases are used in section 32 and General 
Order 6. Both expiassions are elastic and largely indefinlte. It is wani- 
featiy too narrow a construction of the phrase 'parties in interest' to restrict 
It merely to uaaecused creditors in Imnkruptcy. The bankrupt Is not only 
Utcfally but subetantially a party in interest." 

The petitJoning creditors cite no authority in support of their con- 
tention that the alleged bankrupt is not a compétent or proper party 
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to move for a transfer, but say that the alleged bankrupt's posi- 
tion until adjudication is in the nature of that of a défendant, and this 
proceeding, if allowed, would grant it a change of venue without the 
law making any provision therefor. But as the resuit of a transfer 
would be the same, by whomsoever the application therefor is made, 
this contention is relevant, not to the question of the right of the 
alleged bankrupt to apply for a transfer, but only to the power of the 
court to order a transfer before adjudication. I am of opinion that 
the motion for a transfer is not defective by reason of its having been 
made by the alleged bankrupt only. 

[3, 4] The next suggested infirmity of the motion to transfer is 
that it does not state facts sufficient to warrant the transfer. The 
facts set up in the motion or pétition are that the alleged bankrupt is 
a corporation organized under the laws of the state of Delaware ; that 
a pétition in bankruptcy was filed on February 19, 1920, against the 
alleged bankrupt in the aforesaid court in Oklahoma, and is there 
now pending ; that service was had upon said pétition ; that the 
alleged bankrupt had its chief executive office and principal place 
of business in the Eastern district of Oklahoma for more than three 
years prior to the filing of the pétition therein; that, with the excep- 
tion of some oil leases in the state of Texas, its entire properties are 
located in the said district of Oklahoma ; that such properties con- 
sist of oil refineries, pipe Unes, public service companies, and numerous 
oil and gas properties, lands, and leases ; that its creditors live or 
hâve their offices in said district; that it has no business creditors 
in the state of Delaware, and no property in said state, and but few 
creditors, with small amounts, in the eastern part of the United 
States, except creditors secured by property in the said district of 
Oklahoma. 

The averments of the motion or pétition to transfer show, if true 
(and for the purposes of the motion to dismiss the pétition they are 
taken to be true), that pétitions hâve been filed against the Refining 
Company in différent courts of bankruptcy and that each court has 
jurisdiction. The averments touching the convenience of parties are 
such that, in the absence of countervailing facts, the only inference 
to be drawn therefrom is that the one of such courts of bankruptcy 
having jurisdiction which can proceed with the case for the greatest 
convenience of the parties in interest is the Oklahoma court. In re 
Sterne & Levi (D. C.) 190 Fed. 70; In re New Era Novelty Co. (D. C.) 
241 Fed. 298. I think this conclusion in accord, rather than in con- 
flict, with In re United Button Co. (D. C.) 137 Fed. 668. Any ap- 
parent conflict is due to the fact that the court was there considering 
évidence adduced for and against a motion to transfer, while we 
are hère dealing with unqualified averments. 

[5] The point, however, upon which the creditors mainly rely in 
support of their motion to dismiss the application to transfer, is that, 
no adjudication having been made either hère or in Oklahoma, the 
application to transfer is prématuré, and that the court is without 
power to grant it. The transfer of cases is provided for by section 
-32 of the Bankruptcy Act. This section, in so doing, prescribes the 
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conditions under which or when "the cases shall be transferred," 
hovv and by whom they "shall be transferred," and whither they 
"shall be transferred." ' In considering whether the application to 
transfer is prématuré, we are concerned only with the happening of 
those events or the existence of those facts which are conditions pré- 
cèdent to the perfection of the right or power to transfer. Thèse 
conditions are thus specified by the statute : 

"Iii th« ovciit ptHitidiis are flled asaiiist the sauie person * * * in dif- 
férent courts of baiikniptoy eaoli of wliieh lias jurisdlction, the cases shall 
be transferred. * « » ■' 

"When the laiiRuage of a statute is unainbigaous, and Its meaning évident, 
it niust be held to niean what it plaiiily ex))rcsses, and no room is left for 
construction."' .Johnson v. Southei'n Tac. Co., ]17 Fed. 4G2, 465, 54 C. C. A. 
508, 511. 

The ternis of the foregoing statute are clear and certain, and its 
meaning is plain. The conrt is therefore without power, under the 
guise of construction, to require the existence of an additional event, 
fact, or condition not prescribed by the statute as a prefecjuisite to an 
order of transfer or to make such order in the absence of one that is 
required. As the statute dues not make adjudication a condition pré- 
cèdent to transfer, the courts may not do so. 

[B] As General Order No. 6 (89 Fed. v, 32 C. C. A. ix) is subordi- 
nate to the statute, and was not designed to effect any change in the 
law (Bankruptcv Act, § 30 fComji. St. § 9614 1); TSurke v. Guarantee 
Title & Trust Co., 134 Fed. 562, 67 C. C. A. 486), it can hâve no 
bearing upon the question as to whether the motion to transfer is 
prématuré. 

The motion to dismiss the pétition to transfer must be denied. 



In re FLAHEKTY et al. 

(District Court, X. D. lowa, C. D. Alay 12, 1920.) 

1. Bankruptcy "S^IS — Nonrcsidence of partner does not aifect jurisdiction to 

ad.judicate partnership bankrupt. 

The fact that a pai'tner is a nonresident of the district and state in 
which the partnership is located in bnslne.ss does not affect the jurisdlc- 
tion of the court in that diistrict to adjudicate the partnership a bankrupt. 

2. Bankruptcy <S=224 — Keferee without authority to review order of court. 

Wliere a District .Indge has entertained ancillary proceedings in bank- 
ruptcy, a référée to whom the niatter is referred to proceed under the 
order bas no authority to détermine that tiie court was without jurisdlc- 
tion to make such order. 

3. Bankruptcy <§=»100(1) — Adjudication will not be reviewed by court in 

ancillary proceedings. 

A District Conrt, in the exercise of its ancillary jurisdietion, under 
Bankruptcy Act, § 2 (20), as added l>y amendment of June 25, 1910 
(Comp. St. § 9586), will not review tlie action of the court of original 
jurisdietion in adjudicating a partnership bankrupt and in determlning 
who are members of the partnership. 

©=5For other cases see same topic & KEY-NUMBER in ail Kev-Num'iered Digests & Indexes 
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4. Bankruptcy ©=93— Jury trial waived by bankrupt, unless demanded ta 

A person alleged In an involuntary pétition agalnst a partnershlp to be 
a member of such partnershlp Is not entltled to a jury trial on such Issue 
nor, under Bankruptcy Act, § 19a (Comp. St. § 9603), on the questions 
o£ insolvency or tlie commission of acts o£ bankruptcy, unless demanded 
at or before the tlme answer is due. 

In Bankruptcy. In the matter of George L,. Flaherty and Clara R. 
Carter, alleged partners doing business in Montana under the firm name 
of George L,. Flaherty, bankrupt. Submitted on pétition of Frederick 
D. Whisler, as trustée in bankruptcy of the above-named bankrupt firm, 
to review an order of C. A. Bryant, one of the référées in bankruptcy 
in and for this district, denying the jurisdiction of this court to 
entertain ancillary proceedings in bankruptcy by said trustée in this 
district upon a judgment and decree of the United States District 
Court for the District of Montana, to subject the individual property 
of Clara R. Carter, a member of said bankrupt firm residing and 
domiciled in this district, to the payment so far as necessary of the 
debts of said firm so adjudged bankrupt by the United States District 
Court for the District of Montana. Reversed. 

The faets in this case, as disclo.sed by the pleadings and record, are not in 
serions dispute, and briefly stated are substantially as follows : 

That George L. Flaherty, a résident of Mlssoula, Mont., was in 1917 there 
engaged in the business of a retail jeweler. At that tlme the défendant 
Clara R. Carter was residing at Ft. Dodge, in the Northern district of lowa, 
where she still résides. On the llth day of Deeember, 1918, Fredericii D. 
Whisler, as trustée in bankruptcy of George L. Flaherty and Clara R. Carter, 
alleged copartners doing business under the flrm name and style of George L. 
Flaherty, presented to this court at chambers in Cresco, lowa, a pétition as 
follows : 

"That on the 26th day of September, 1917, by the considération of the 
United States District Court for the District of Montana, sitting in bank- 
ruptcy at Butte, in said state, above-named George L. Flaherty and Clara R. 
Carter, as alleged copartners, were doing business as such at Missoula, Mont., 
under the firm name and style of George L. Flaherty, were adjudicated bank- 
rupt upon an involuntary pétition flled agalnst them on the 29th day of 
August, 1917, a copy of whlch pétition and the order of adjudication of said 
partnershlp are on file with the clerk and referred to as part hereof as Ex- 
hiblts A and B, respectively. That thereupon the administration of the estate 
of said bankrupt was duly referred by the i)adge of said court to Léon L. 
Bulen, a référée in bankruptcy, at Mlssoula, Mont., the order of référence be- 
ing referred to and made a part hereof as Exhiblt C, and thereafter such 
proceedings were had that your petitloner was duly appointed trustée of said 
bankrupt estate and duly qualilled, and has ever slnce been acting as such 
trustée. Certifled copies of the order so appointing the petitloner and of hls 
bond as trustée are referred to and made a part hereof as Exhibits D and E, 
respectively. 

"That in said partnershlp proceedings it was discovered and ascertained 
that Clara R. Carter, a member of said copartnership, was and is a résident 
of Ft. Dodge, in the Northern district of lowa, and that such partnershlp 
ac tually did exist at the tlme of said adjudication ; that Clara R. Carter 
has ever sinee and now does disclaim any such partnershlp interest in said 
firm, and has refused to appear and does refuse to appear and satlsfy the 
debts and provable claims of said bankrupt estate, although requested so to 
do ; that attached hereto and referred to as Exliibit G is a mémorandum ot 
claims, the amount of dividends paid; and tlie balance in the hands of the 

^zjsFoT other cases see same topio &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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trustée, and that there remains due to the creditors of said bankrupt partner- 
ship approxiinately $10,000; that tliere are no partnersliip assets from which 
the same ean be realized or paid, and that there are no assets of the said 
George L. Flaherty to pay the same ; that in the involuntary bankruptey pro- 
(•eedintïs hereinbefore nientioned tbe said partnership and the said Flaherty 
individnally fifed schedules of assets and liabillties with the refeiee, to wbom 
tbp said proceodinRR were referred as before alleged, and that presented and 
flled herewith are certified copies of such schedules, whieh copies the petitioner 
will file herewith in this court. 

"That thereafter the said George L. Flaherty individually flled a voluntary 
pétition in bankruptey in said court, and on the 18tb day of January, 191S. 
was individually adjudicated a bankrupt at Helena, in said state ; a certified 
copy of snch order of adjudication belng referred to as part hereof and mark- 
ed Exhibit F. That said Clara R. Carter owns a large amount of real estate 
and stock in corporations in the Northern district of lowa and elsewhere, and 
that in order to secure the creditors of said estate, and protect such creditors, 
it is necessary to institute ancillary proceedings in tbe lînited Stp^tes District 
Court for the Northern District of lowa. Central Division, against the said 
Clara R. Carter, in order that the provable claims of the creditors of said 
estate may be paid and satisfled. 

"That on the 4th day of December, 1918, your petitioner applied to said 
Référée Bulen for an order allowing your petitioner authority to institute 
ancillary proceedings in this court ; a copy of such pétition and order belng 
referred to as part hereof and marked Exhibit H. Tliat at said time your 
petitioner also made application to said référée for the appointraent of Madeen 
& Russell, attorneys at law, Missoula, Mont., as attorneys for your petitioner 
to institute such ancillary proceedings, which pétition and the order of the 
référée thereon are referred to as parts hereof and marked Exhibits I and J, 
respectively. 

"Frederick D. Whisler belng first duly sworn on oath déposes and says : That 
he is the trustée named in the above pétition and the person who made the 
foregoing application; that lie bas read said pétition and knows the contents 
thereof ; and that the facts therein stated are true to the best of his knowl- 
edge and belief. [Signed] Frederick D. Whisler. 

"Subscribed and sworn to before me this 7th day of December, 1918. 

"[Signed] Ralph h. Arnold, 

"Notary Public for the State of Montana, Residing at Missoula, Montana. 

"Wherefore, your petitioner, as trustée of George L. Flaherty and Clara R. 
Carter, as copartners dolng business under the firm name and style of George 
L. Flaherty, bankrupt, at Missoula, Mont,, respectfuUy prays this court for 
an order allowing ancillary proceedings hereln in aid of your petitioner as 
such trustée." 

Upon présentation of said pétition and accompanying documents, this court 
on December 11, 1918, made an order as follows : 

"Upon this llth day of December, 1918, the pétition of Frederick D. Whis- 
ler, as trustée in bankruptey of George L. Flaherty and Clara R. Carter, as 
copartners doing business under the firm name and style of George L. Flaher- 
ty, bankrupt, having come on to be heard by the court in chambers, and it 
being shown to the satisfaction of the court that the above-named George L. 
Flaherty and Clara R. Carter, as copartners doing business under the flrm 
name and style of George L. Flaherty, hâve been fully adjudicated a bankrupt 
by the United States District Court for the District of Montana, and that 
the administration of its and their estate bas been referred to Léon L. Bulen, 
Esq., of Missoula, Mont., as référée in bankruptey, that the petitioner, Frede- 
rick D. Whisler, is the duly appointed and qualifled trustée of said bankrupt, 
and that it is proper and necessary, in aid of said trustée, that ancillary pro- 
ceedings be instituted and had in the Central Division of the Northern Dis- 
trict of the United States District Court for the state of lowa ; 

"Now, upon motion of Madeen & Russell, Esqs., attorneys for said trustée, 
it is hereby ordered that the prayer of said petitioner be and it is hereby 
granted, and ancillary proceedings in aid of said Frederick D. Whisler, aa 
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trustée of sald George L. Flaherty and Clara R. Carter, as copartners doiiiR 
business under the flrm name and style of George L. Flaherty, bankrupt, be 
and they are tiereby instituted in this Court. It Is liereby further ordered 
that said anclUary procePdlngs and matters arising in connection therewitli 
be and tliey are hereby referred to C. A. Bryant, Esq., at Ft. Dodge, lowa, 
a référée in bankruptcy in this court, to take such action and make such 
orderg as may be proper in the premises. 

"Dated at Chambers in Cresco, lowa, this llth day of December, 1918. 

"[Signed] Henry T. Reed, 
"United States District Judge, Northern District of lowa." 

That said involuntary pétition against the said George L. Flaherty and 
Clara R. Carter, as copartners doing business under the firm name and style 
of George L. Flaherty, alleged bankrupt, is in due form, and omitting the 
formai parts, is substantially as foUows : 

That George L. Flaherty, of Missoula, Mont., and Clara R. Carter, a rési- 
dent of Ft. Dodge, lovra, are now and at ail times hereln mentioned were co- 
partners doing businp.<!S under the flrm name and style of George L. Flaherty, 
and bave had thelr principal place of business at Missoula, in the district of 
Montana, for the greater portion of the six months next preceding the date 
of the flling of this pétition ; that the said copartnership and the said George 
Ij. Flaherty, indlvidual partner, are insolvent and owe debts to the amount of 
approxlmately .$21.000, and are neither wage-earners, nor persons engaged 
principally in farming or thé tlliage of the soil but during ail said times hâve 
been and now are conducting and carrying on liie business of retailing jewelry. 
That the nature and amount of petitioners' claims are as foUows : 

Hayden W. Wheeler & Co., on op?n acconnt ,$1,438.90 

Two Ilotes, dated May 10, 1917, aggregating 1,691.91 



$3,130.90 



— ^both notes payable upon demand, and no part of said account or either of 
sald notes hâve been paid ; 

Whlte, Wile & Warner, an open account for .S924.47, and no part thereof 
has been paid. 

Jones, Mounts & Jones, an open account for .$220.09, no part thereof has 
been paid. 

Your petitioners further represent that the said George L. Flaherty, a co- 
partnership, the above alleged bankrupt, and George L. Flaherty as indlvidual 
partner, while insolvent and within four months next preceding the date 
of the filing of this pétition, committed acts of bankruptcy, in that it and he 
did, within said four months. and while so insolvent, commit acts of bank- 
ruptcy, as follows : (1) Transfer to Strauss & Strauss, a corporation and 
créditer of sald bankrupt, a portion of its stock of merchandise at Missoula, 
Mont., of the value of .$175 and upwards, for and in satisfaction of a debt then 
and theretofore owing by said bankrupt to said Strauss & Strauss; (2) also 
while so Insolvent did transfer to Eisenstadt Manufacturlng Company, a 
ereditor of said bankrupt, merchandise from its stock at Missoula, Mont., of 
the value of approximately $187.50 and upwards, in payment and satisfaction 
of a debt then and theretofore owing by said bankrupt to said Eisenstadt 
Manufacturlng Company — botli of said transfers being with intent to prefer 
said creditors over their other creditors and to give them a préférence over 
their other creditors of the same class. (3) And your petitioners further 
represent that sald George L. Flaherty and Clara R. Carter, a copartnership, 
bankrui)t as above alleged, and George L. Flaherty as indlvidual partner, 
while insolvent and wltliin four months next preceding the date of the flling 
of this pétition, committed an act of bankruptcy, in that it and he did here- 
tofoi-e within thé said time admit In writing its inability to i)ay its debts and 
its willingness to hé adjudged a bankrupt upon that ground. 

Whérefore your petitioners pray that service of this pétition, with a sub- 
pœna, may be madé upon the said George L. Flaherty and Clara R. Carter, 
as copartners doing business under the flrm name and style of George L. 
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Flaherty, and iipon Geor'gt^ L. Flalierty, iiidividual partner, as provided in tho 
aots of Consrrss rplating to bankruptcy, aiul tbat the firm of George L. 
Flalierty and Georfîe L. Flaherty individually may bn adjudged bankrupt 
within the pnrview of said acts of Congress. 

Wliich said pétition is signed by the petitioners by thcir attorneys, and is 
verified and sworn to by Chas. X. Madeen before a notary publie on Angust 
28, 1!)17. 

The retnrn of service upon tlie foregoing pétition reads as follows: 

"United States of America, District of Montana — !<s. : 

"I hereby certify and retnrn that I served the annexed subpœna and péti- 
tion on the tlierein named George L. Flalierty and Clara R. Carter, as co- 
partuers doiiig i)usiness under the firm name and style of George L. Flaherty, 
by handing to and leaving a true and correct [copy] with George K Flaherty, 
and on the therein named George L. Flaherty, by handing to and leaving a 
true and correct copy thereof with hlm personally at Missoula, Missoula 
county, in said district, on the ,5th day of Sept., A. D. 1917. 

"Jos. li. Asbridge, TJ. S. Marshal, 

"F.y P. .T. Moore, Deputy." 

The order of adjudication, above referred to, reads as follows : 
"In the District Court of the TTnited States in and for the District of Montana. 
"In the Matter of George L. Flaherty and Clara R. Carter, as Copartners 
Doing lîusiness under the Firm Narfie and Style of George L. Flaherty, 
Bankrupt. No. !)02. 

"At Butte, in said district, on the 2(îth day of September, A. D. 1917, before 
the Honorable Geo. M. Bourquin, judge of said court in bankruptcy, the 
pétition of Hayden W. Wlieeler & Co. and .Tones, Mount & Jones, Incorporated, 
corporations, and "White, Wile & Warnei', Incorporated, a corporation, that 
George L. Flaherty and Clara R. Carter, as copartners doing business under 
the firm namc^ and style of George L. Flaherty, be adjudged a bankrupt, with- 
in the true intent and nieaning of the acts of fîongress relating to bankruptcy, 
having been lieard and duly considered, the said George L. Flaherty and Clara 
II. Carter, as copartners doing business under tlie firm nanie and style of 
George L. Flaherty, are hereby declared and adjudged bankrupt accordingly. 

"Witness the Honorai)le (Jeo. M. Bourquin, judge of said court, and the 
seal thereof, at Butte, in said district on the 2(>th day of September, A. D. 
1917. 

"[Seal of Said Court.] Geo. W. Sproule, Clerk. 

"By H. H. Walker, Deputy Clerk." 

The said bankruptcy matter was thereupon duly referr(>d to Référée Bub^n, 
as hereinbefore stated. That on the 12tli day of December, J918, the said 
order allowing ancillary proceedings to be instituted in the above-entitled mat- 
ter in this court was duly tiled in the office of the clerk of the United States 
District Court, Northern District of lowa. Central Divi.sion. at Ft. Dodge, and 
duly entered of record therein ; and on .said date said proceedings were duly 
referred to C. A. Bryant, référée in bankruptfy in and for the Central Divi- 
sion, and on the sanie date the said référée made an order to show cause, as 
follows : 
"In the Matter of George L. Flaherty and Clara R. Carter, as Copartners, 

Doing I5usiness under the Fli-m Name and Style of George Ij. Flaherty. 

Bankrupt. 

"In Bankruptcy. Order to Show Cause. 
************ 
"It is hereby ordered that the said Clara II. Carter, within ten days from 
the service of this order upon lier, file in this court with the undersigned 
référée in bankruptcy, at bis office in Ft. Dodge, lowa, a true scliedule and 
inventory of lier as.sets, real and personal, and ail property, real and personal, 
in which she may claini or hâve any right or interest, specifying such right 
or interest, or that the said Clara R. Carter be and she hereby is required to 
appear before the undersigned, référée in bankruptcy, at the office of the 
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said référée in the clty of Ft. Dodge, lowa, upon the 30th day of Dec, 1918, 
at 10 o'elock in the forenoon of said day, and tliere sliow cause, if any slie has, 
wliy a peremptory order should not be made and entered requiring her so to 
do. And it is furtlier ordered tliat service of this order be personally made 
upon ttie said Clara R. Carter. 

"In testimony whereof, I liave hereunto set my liand tlils 12tli day of De- 
cember, 1918. [Signed] O. A. Bryant, Référée in Bankruptcy." 

Whicli said order was duly served personally on the said Clara R. Carter 
on the ]2th day of Deccmber, 1918, at Ft. Dodge, lowa, by the deputy mar- 
shal of thls district. 

At the time set for the hearing of the order requiring the said Clara R. 
Carter to appear and show cause why she should not iile a list of her assets 
and liabilities as required by said order, the said Clara R. Carter appeared 
specialiy by counsel and filed a plea in abatement to the proceedings, and to 
the jurisdiction of this court, to entertaln ancillary proceedings in said cause 
upon the grounds : 

(1) That the référée and this court are without jurisdiction to entertaln 
ancillary proceedings in bankruptcy in this cause, for the reason that at the 
time of the adjudication of George L. Flaherty and Clara R. Carter, dolng 
business under the firm name and style of George L. Flaherty, the said Clara 
R. Carter was not then a citizen or résident of Montana, and was not en- 
gaged in business at any place within said state. 

(2) That she was not at the time of the adjudication of said bankrupt 
copartnership a résident of or doing business in said state of Montana, and 
tliat said District Court of Montana was without jurisdiction for that rea- 
son to entertaln sueh proceedings agalnst the firm of George L. Flaherty, a 
copartnership and bankrupt, and that tlie adjudication of such firm as such 
by the United States District Court of Montana is void. 

(3) That she has not been personally served wlth any notice of the flling 
of the ancillary proceedings in tliis court. 

(4) That there is no averment in any of such pleadings that she is in- 
solvent, and that she is entitled to a hearing on the question of her alleged 
bankruptcy, and to a jury trial upon the question of her solvency, and whether 
or not she was a member of the flrm of George L. Flaherty ; that she has 
never waived her right to such a trial, and she now insists upon and demands 
that she hâve a jury trial upon such questions. 

Thèse matters are stated at great length and with many répétitions, cover- 
ing something like eight pages of closely typewritten matter. By stipulation 
the cause was submitted upon typewritten briefs to the référée, who upon due 
considération filed an order as follows: 

"After due considération * * * i conclude that the United States Dis- 
trict Court for the District of Montana has acquired no jurisdiction of either 
the person or the property of Clara R. Carter, and that in conséquence thereof 
the référée is without jurisdiction to require her to file in thls court any 
schedule of assets and liabilities or list of creditors. The plea in abatement 
and to the jurisdiction of tho référée is sustalued, and the application for 
an order to require the respondent, Clara R. Carter, to file schedule of assets 
and liabilities, is denied. 

"[Signed] C. A. Bryant, Référée in Bankruptcy." 

To the foregoing order of the référée the trustée pétitions for a review 
upon the grounds : 

1. That said référée erred in findlng that the United States District Court 
for the District of Montana has no jurisdiction of either the person or the 
property of Clara R. Carter. 

2. That said référée erred in finding that tVie référée was without jurisdic- 
tion to require Clara R. Carter to file a schedule of her assets and liabilities. 

Madeen & Russell, of Missoula, Mont., and Healy & Faville, of Ft. 
Dodge, lowa, for trustée. 

Kelleher, Hanson & Mitchell and Healy & Thomas, ail of Ft. Dodge, 
lowa. for Clara R. Carter. 
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REED, District Judge (after stating the facts as above). From 
the foregoing statement it seems plain that this court has and had 
undoubted jurisdiction to exercise proceedings in bankruptcy in aid 
of the United States District Court for the District of Montana against 
George L. Flaherty and Clara R. Carter as copartners under the 
firm name and style of George L- Flaherty, doing business as such 
partners in Missoula, Mont., and that said United States District 
Court for the District of Montana had jurisdiction to adjudicate said 
George L. Flaherty and Clara R. Carter as an involuntary bankrupt, 
if it vvas in fact such a partnership. 

It was formerly held by several of the lower fédéral courts that the 
bankruptcy courts, under the présent Bankruptcy Act as originally 
enacted, had no ancillary jurisdiction beyond their territorial limits 
in aid of bankruptcy courts in other districts than their own. In re 
Williams (D. C.) 120 Fed. 38; In re Williams (D. C.) 123 Fed. 321; 
In re Sutter Bros. (D. C.) 131 Fed. 654; In re Von Hartz et al., 
142 Fed. 726, 74 C. C. A. 58 (C. C. A. 2d Circuit). But in Babbitt, 
Trustée, v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 E. Ed. 402, 
17 Ann. Cas. 969, and Elkus, Petitioner, v. Madson Steele Co., Bank- 
rupt, 216 U. S. 115, 30 Sup. Ct. 377, 54 L. Ed. 407, it is held that the 
respective District Courts of the United States under said act as so 
enacted, sitting in bankruptcy, hâve ancillary jurisdiction to make 
orders and to issue process in aid of proceedings pending and being 
administered in the District Court of another district, and that courts 
of bankruptcy hâve jurisdiction to grant orders for the examination 
of witnesses who réside within their own district, although the bank- 
ruptcy proceedings in which the examination is desired are being ad- 
ministered in the original court of bankruptcy sitting in another dis- 
trict, in aid of the court having original jurisdiction in bankruptcy. 

In the Elkus Case the opinion is by Chief Justice Fuller, who recites 
the facts as follows: 

"On the 28th day of February, 1908, a pétition In involuntary bankruptcy 
was filed in the United States District Court for the Noithern District of 
Illinois against the Madson Steele Company, and in due course the said cor- 
poration was adjudicated a bankrupt, and Frank M. McKey was appointed 
Its trustée in bankruptcy. Application was made to the United States Dis- 
trict Court for the Southern District of New York for an authorization to 
examine pursuant to the provision of section 21a of the national Bankruptcy 
Act, the ofïicers of a New York corporation which it was alleged had, within 
four months prior to the fillng of the pétition in bankruptcy, received a pay- 
ment under circumstances which would permit of reeovery by the trustée in 
bankruptcy as a voldable préférence. Thèse oflBcers were résidents of the 
Southern district of New York. The application in the Southern district of 
New York was made on behaif of the trustée of the bankmpt's estate, which 
was being administered in the Northern district of Illinois, and thé order pro- 
posed for signature required the examination of witnesses within the juris- 
diction of the District Court for the Southern district of New York, and the 
production of books and vouchers which contained transactions between the 
bankrupt corporation and the New York corporation. The United States Dis- 
trict Court for the Southern District of New York refused to direct the ap- 
pearance and examination of the said witnesses, on the ground that it had 
no jurisdiction to grant an order for examination in a proceedlng which was 
not pending within its own district, and from the order denylng the right to 
examine the pétition to review was taken to this court. 
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"The questions snbmitted are : 'I. Did the United States District Court 
for tlie Southern District of New York hâve jurisdiction to grant an order for 
the examination of witnesses, who were résidents of that district, when the 
bankrupt proceedings In whlch the examination was desired were being Md- 
ministered in tho Northern district of Illinois? II. Hâve the respective Dis- 
trict Courts of the United States sitting in bankrnptcy anciilary jurisdiction 
to make orders and issue process in aid of proctedings pending and being ad- 
ministercd in tlie District Court of another district?' On tho authority of 
Babbitt, Trustée, v. Dutcher, just decided, ante p. 102, we answer both ques- 
tions in the affirmative, and it will be so certified." 

Thèse cases were decided February 21, 1910, prior to the amendaient 
of the Bankrnptcy Act of that year, section 2 (Comp. St. § 9586) 
of which is amended by striking from clause 19 the word "and" 
and adding a new clause, to be known as clause 20, so that said clauses 
shall read as follows: 

"(19) Transfer cases to other courts of bankruptcy ; and 
"(20) Exercise anciilary jurisdiction over persons or property within their 
respective territorial limits in aid of a receivor or trustée appointe^ in any 
bankruptcy proceedings pending in any other court of bankruptcy." 

Whatever doubts may hâve existed as to the right of the several 
District Courts to exercise anciilary jurisdiction under the présent 
Bankruptcy Act before its amendment in 1910 is put at rest by the 
décision of the Suprême Court in Babbitt v. Dutcher, 216 U. S. 102, 
30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969, and Elkus, Petitioner, 
V. Madson Steele Co., Bankrupt, 216 U. S. 115, 30 Sup. Ct. 377, 
54 L. Ed. 407, and bv the amendment of section 2 of the Act of June 
25, 1910i 

The order of this court upon December 11, 1918, granting anciilary 
jurisdiction in this district to Frederick D. Whisler, as trustée of 
George L. Flaherty and Clara R. Carter, as copartners, if they are 
in fact copartners, is well within its jurisdiction, and upon filing said 
order with the clerk of this court in the Central division, the order of 
the référée was issued, directing the said Clara R. Carter to appear 
before him upon a date fixed and show cause why she should not 
file in this district schedules of her assets and liabilities, and otherwise 
comply with the order of this court in aid of the United States Dis- 
trict Court of Montana, where the proceedings against her and her al- 
leged copartner, George L. Flaherty, under the firm name of George L,. 
Flaherty, is pending. 

Instead of complying with such order of the référée and of this 
court granting anciilary proceedings herein in aid of the proceed- 
ings in the United States District Court of Montana, Clara R. Car- 
ter appeared specially by counsel and filed a plea in abatement to 
the proceedings in this court, and to the jurisdiction of this court 
to entertain anciilary proceedings in said cause upon the grounds : 

(1) That this court and the référée are without jurisdiction to 
entertain anciilary proceedings in bankruptcy in this cause, for the 
reason that, at the time of the adjudication of George L. Flaherty 
and Clara R. Carter, doing business under the firm name and style 
of George L. Flaherty, the said Clara R. Carter was not then a 
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citizen or résident of Montana, and was not engaged in business at 
any place within said state. 

(2) That she was not at the time of the adjudication of said bank- 
rupt copartnership a résident of or doing business in said state of 
Montana, and that said District Court of Montana was without 
jurisdiction for that reason to entertain such proceedings against 
the firm of George L. Flaherty, a copartnership, and that the adju- 
dication of such firm is void. 

(3) That she has not been personally served with any notice of the 
filing of the ancillary proceedings in tliis court. 

(4) That there is no averment in any of such pleadings that she 
is insolvent ; that she is entitled to a hearing on the question of 
lier alleged bankruptcy, and to a jury trial upon the question of her 
solvency, and whether or not she was a member of the irrm of George 
L. Flaherty ; that she has never waived her right to such trial, and 
she now insists upon and demands that she hâve a jury trial upon such 
questions. 

[1] That the United States District Court of Montana had ju- 
risdiction to adjudge George I^, Flaherty and Clara R. Carter, as part- 
ners, bankrupt, if they were and are copartners, is not and cannot 
be doubted, and the involuntary pétition filed against them in the 
United States District Court for the District of Montana allèges 
that they are now and at ail times therein mentioned were copartners 
doing business under the firm name and style of George L. Flaherty, 
and hâve had their principal place of business at Missoula, Mont., 
for the greater portion of the six months next preceding the date of 
filing said pétition, and that the said copartnership and the said 
George L. Flaherty, individual partner, are insolvent and owe debts 
to the amount of approximately $21,000. The nature and amount of 
the petitioners' claims are set forth, and the pétition further allèges, 
as to the said George L. Flaherty, a copartnership, and George 
L. Flaherty, as individual partner, while insolvent, and within four 
months next preceding the date of the filing of said pétition, that it 
and he did within said four months, and while so insolvent, commit 
acts of bankruptcy. 

Thèse allégations, which fully appear in the involuntary pétition 
in bankruptcy in the District of Montana, are sufficient to show 
the jurisdiction in bankruptcy in that court to détermine the facts 
therein alleged. The fact, conceding it to be a fact, that Mrs. Carter 
was not then a résident of Montana, is not material ; for, if she was 
then a résident of Ft. Dodge, lowa, as claimed, that would not prevent 
her from engaging in business in Montana, either individually or as 
a partner of George L. Flaherty under the name of George L. Fla- 
herty, or any other name, as copartners, that they cared to adopt. 
George L. Flaherty, the alleged partner, it is not disputed was at the 
time alleged a résident of Missoula, Mont., and service upon him was 
a good service upon the copartnership. He was within the jurisdic- 
tion of the United States District Court for the District of Montana, 
and subject to its jurisdiction, and that court has adjudged the alleged 
copartnership to be an involuntary bankrupt, and this court has an- 
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cillary jurisdiction to aid the District Court of Montana, and it has 
issued an order accordingly, and referred the matter to Référée Bry- 
ant for further proceedings under its order granting ancillary juris- 
diction by this court. In pursuance to that référence the référée 
issued an order requiring Mrs. Carter to appear before him on a date 
named and file a schedule of her assets and UabiHties, to the end that 
the United States District Court for the District of Montana may col- 
lect the partnership assets and properly distribute them to those en- 
titled thereto. 

[2, 3] The référée, instead of requiring obédience to the order of 
this court authorizing ancillary proceedings in aid of the United States 
District Court of Montana, decided that this court had no jurisdiction 
to make such order. In deciding that this court, or the United States 
District X^ourt of Montana had no jurisdiction to grant ancillary 
proceedings in this district, the référée exceeded his authority. If 
he felt that this court had no jurisdiction to grant ancillary pro- 
ceedings, he should hâve simply declined to act, and so reported to 
this court. Neither the référée nor this court will review the judg- 
ment of the District Court of Montana adjudicating the copartner- 
ship of George L. Flaherty a bankrupt. 

Counsel for Mrs. Carter hâve cited a number of cases holding 
in efïect that this court cannot exercise ancillary jurisdiction in aid 
of the Montana court; but they are ail, we think, prior to the décision 
of the Suprême Court in Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. 
Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969, Elkus, Petitioner, v. Madson 
Steele Co., Bankrupt, 216 U. S. 115, 30 Sup. Ct. 377, 54 h. Ed. 407, 
and Francis v. McNeal, 228 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 
1029, L. R. A. 101 5E, 706. See, aiso, Armstrong v. Fisher, 224 Ped. 
97, 139 C. C. A. 653, and Armstrong v. Norris, 247 Fed. 253, 159 
C. C. A. 347, decided by this court, which seem to cover every question 
arged by counsel in behalf of Mrs. Carter, and require that the order 
of the référée be vacated and set aside. Clearly the référée cannot 
review the. order of the Montana court, nor will this court review the 
décision of that court. 

[4] Counsel also urge that Mrs. Carter is entitled to a jury trial 
upon the question of her insolvency and any act of bankruptcy alleged 
in such pétition under sections 18 and 19 of the Bankruptcy Act 
(Comp. St. §§ 9602, 9603) ; but section 19a provides that— 

"A person against whom an involuntary pétition lias been flled shall be 
entitled to hâve a trial by jury, In respect to the question of his insolvency, 
exeept as herèin otherwise provided, and any act of bankruptcy alleged in 
such pétition to hâve been commltted, upon flling a written application there- 
for at or before the time within which an auswer may be flled. If such ap- 
plication is not filed within such time, a trial by jury shall be deemed to hâve 
been waived." 

In no event, however, is she entitled as matter of right to a jury 
trial on the question of her being a member of the partnership. The 
order of the référée, finding that the United States District Court of 
Montana was without jurisdiction to adjudge the copartnership of 
George L. Flaherty a bankrupt, is vacated and set aside. 
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This court may require the alleged bankrupt, Clara R. Carter, 
to appear before a référée o£ this court, as such référée or as spécial 
master, and submit to an examination by the trustée or his counsel as 
to her alleged copartnership with George L. Flaherty, and her business 
transactions with him, upon application of the trustée therefor, if he 
shall deem best to make such application to the court. 

It is ordered accordingly. 



UNITED STATES v. STANDARD OIL CO. et al. 

(District Court, S. D. California, N. D. May 14, 1920.) 
No. A^9. 

1. Mines and minerais <S=>36 — Pickett Act for withdrawal of oil lands is 

remédiai. 

ïhe Pickêtt Act (Comp. St. §§ 4523-4525), authorizing the withdrawal 
of oil-bearing lands from entry, but saving the riglits of parties in diligent 
prosecution of work leading to the discovery of oil or gas, is a remédiai 
statute, and should be construed to effeetuate its purpose. 

2. Mines and minerais 'S^'SSCSft) — Evidence held to siiow development of oil 

claini in good faitti. 

In a suit to restraln waste and depletion of oil on a tract withdrawn 
from entry under the Pickett Act (Comp. St. §§ 4523^525), évidence held 
to show that the défendant was ta good faith developing the group of 
several côntiguous claims owned by it as a group or unlty, in a practical, 
businesslike, and ecoïTomical way. 

3. Mines and minerais <§=36 — Development of one claim for beneflt of group 

is sufficient. 

ïhe development by the owner of a group of oil claims on one or more 
of the claims, which would be for the bénéficiai and eeonomical develop- 
ment of the entire group, is sufficient to protect the rights of the claimant 
under the Pickett Act (Comp. St. §§ 4523^.523) to one claim of the 
group, although no work was being done on that partieular claim, 

4. Mines and minerais <&='36 — Contract reserving right to delay drilling held 

not to négative development in good faith. 

The fact that an oil claimant, under its contract with the original 
locator of a group of claims, reserved the right to delay drilling on one 
elaim until oil had been discovered on another, doe.s not defeat its riglits 
under the saving clause of the Pickett Act (Comp. St. §§ 4523^525), 
where it did develop ail claims in good faith. 

In Equity. Suit by the United States against the Standard Oil Com- 
pany and others to restrain waste and depletion of oil. Bill dismissed. 

Henry F. May and Charles D. Hamel, Sp. Asst. U. S. Attys., both 
of San Francisco, Cal. 

Oscar Sutro, of San Francisco, Cal, for défendant Standard Oil 
Co. 

George E. Whitaker, of Bakersfield, Cal., for défendants Squires 
Security Trust Co., of Bakersfield, Syndicate Petroleum Co., Sill, At- 
kinson, Law, Doll, Whitaker, Gordon, Kersey Dennis, O'Brien, and 
Gibson. 

^:=»For other cases seé same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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U. T. Clotfelter, of Los Angeles, Cal., for défendant Estate of E. 
E. Jones. 

Haven & Athearn, of San Francisco, Cal., for défendant Pyramid 
Oil Co. 

BEAN, District Judge (sitting by spécial assignment). This is a 
suit to restrain waste and depletion of the oil contents of the norlh- 
west quarter of section 28, township 32 south, range 24 east, Mt. 
Diablo meridian. Cal., and to enjoin trespass thereon. The property 
is oil-bearing and is included in the area described in the presidential 
withdrawal order of September 27, 1909. No discovery had been 
made at the date of withdrawal. 

[1] The défendants, however, were bona fide occupants or claim- 
ants of the property, and, as it is contended, were in diligent prosecu- 
tion of work leading to discovery thereon at the time of the with- 
drawal, and therefore protected by the saving clause of the Pickett 
Act. 36 Stat. 847 (Comp. St. §§ 4d23-4525). This is a remédiai stat- 
ute, and should be construed to eiïectuate its purpose. U. S. v. Grass 
Creek Oil & Gas Co., 236 Fed. 481, 149 C. C. A. 533; U. S. v. Thir- 
ty-Two Oil Co. (D. C.) 242 Fed. 730; Cons. Mutual Oil v. U. S., 245 
Fed. 521, 157 C. C. A. 62,?,. 

[2] The case in hand hinges upon the question as to whether the 
facts bring it within the true intent or meaning of the words "in 
diligent prosecution of work leading to discovery of oil or gas," 
as used in the law referred to. There is no dispute as to the facts, 
and summarized briefly they are that prior to January, 1909, the de- 
fendant Standard Oil Company had acquired title to or right to pos- 
session of 80 acres of land known in the record as the Talara lease, 
two or three miles to the west of the property in controversy, and one 
or two other sections in the same vicinity. 

Being désirons of enlarging its opérations by acquiring additional 
holdings, it entered into a contract in January, 1909, with one E. E. 
Jones, by which it acquired the possession, for development purposes, 
of four sections in township Z2, including section 28, and two sections 
in the adjoining township on the west. The four sections of Jones' 
land in township 32 lay in a row along what was supposed to be the 
line of the strike, and one section thereof corners on land belonging 
to the Oil Company. Prior to the taking over of the property by the 
Oil Company, Jones had begun the development thereof as a unit, and 
for that purpose had established a camp on the southwest quarter of 
section 28, and had commenced drilling a well thereon, and was also 
engaged in drilling wells on two of the other sections. lie had con- 
structed a fully equipped rig ready for opération on the northwest 
and one other quarter of section 28, and done more or less work on 
each of the other claims. 

Immediately on taking over the property the Standard Oil Com- 
pany began a vigorous campaign of development of it in connection 
with its other property as a group or unit, and to that end had, prior 
to the withdrawal, increased its working force from time to time, 
enlarged its headquarters camp on the Talara lease by building bunk- 
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houses, warehouses, blacksmith shop, ice plant, etc., established a 
pipe yard at a convenient point on the railway, and three or four 
camps at différent places on the property, laid water and gas mains, 
instalied a téléphone System, built roads, and assembled supplies, tools, 
and materials of différent kinds, ail of vvhich were intended for and 
were used in drilling upon and developing the several locations as 
expeditiously as the exigencies of the situation and available labor 
and material would permit, with the object of reaching and discover- 
ing oil on each claim. 

At the date of the withdrawal it had 24 strings of tools in opération, 
as many as the available water supply would permit, and had ex- 
pended in developing and preparing to develop the property $500,000, 
and had 183 men on its payroll and $280,000 worth of tools and ma- 
terial on hand, $36,000 of which was received and unloaded on the 
day of the withdrawal. After the withdrawal it continued its opér- 
ation unceasingly, increased its working force, assembled additional 
material, enlarged and rebuilt its water plant, extended its water and 
gas mains and téléphone System, ordered material, and in January, 
1910, made préparations for the immédiate drilling of 20 additional 
wells, one in each claim upon which drilling was not then in opéra- 
tion, and in the spring of 1910, or as soon as practicable, commenced 
drilling on the property in controversy, and diligently continued such 
work to a discovery. 

[3| No work was being done on the identical quarter section in 
controversy at the time of the withdrawal, or for sonie two or three 
months thereafter, except the moving of the derrick in October, 1909; 
but I do not regard that as a controlling fact in the case. The évi- 
dence to my mind shows that the work being done at the time of 
the withdrawal and continued thereafter was intended to and did 
directly benefit ail the claims, and that the several contiguous cl.iims 
were owned and being developed by the Oil Company in good faîth 
as a group or unit, in a practical, businesslike, and economical way, 
and "it has long been the established law rcspecting such claims," 
says the Court of Appeals in Consolidated Oil Co. v. U. S., 245 Fed. 
523, 157 C. C. A. 635, "that, where two or more contiguous ones are 
held by the same person or persons, work done in good faith upon 
any one of them, or outside of the boundaries of either of them, whicli 
directly tends to the development or benefit of ail of the claims for 
mining purposes, should be held applicable to each and ail of such 
claims." Sec, also, U. S. v. Thirty-Two Oil Co., supra ; U. S. v. Hono- 
lulu Cons. Oil Co. (D. C.) 249 Fed. 168. 

A clear and it seems to me an accurate statement of the law ap- 
plicable to the facts in this case is to be found in the opinion of the 
Commissioner of the General Land Office, of date February 11, 1919, 
in the Honolulu Case, as f ollows : 

"Work loadiiig to the discovery of oil or gas niay eoiisist of labor and im- 
provements aetwally performed and used in the common development of several 
mining claims, provided it is clearly shown that there exists a common owner- 
•ship, that the work is of such a character as to be clearly adapted to and 
intended for a unit development, that the inclusion of each particular claim 
composing such unit is clearly apparent from the physical facts on the ground, 
2fi5 F.— 48 
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and that the nature of the common development is consistent and Its extent 
eommensurate with the character and area of tlie group of claims proposed to 
be developed as a unit. If labor and expenditures hâve been applled in the 
manner aecepted generally and in accordance witli good business practiee, ail 
conditions considered, one act following anotlier In logical and orderly sé- 
quence, as dicated by expérience and reasonable judginent, with the object of 
reaehing and discovering the oil or gas measures lying within the claim or 
^roup of clainîS, then due diligence bas been shown, and tUe requirements of 
the act met in this respect, provided that at the date of withdrawal and 
continuously thereafter to discovery on each particular claim either (a) such 
common development and improvement leading to discovery as may be properly 
and directly credited in part to oach particular claim, pursuant to the princi- 
ples above stated, or (b) development and improvement work leading to 
discovery on the particular claim itself, are continued diligently and without 
interruption, on a scale eommensurate with the extent of the unit development 
and in accordance with good économie praetice, the requlred continuity of such 
common or particular development and improvement to be determined from 
the work and improvements aetually done and rnade on the ground." 

Applying thèse principles to the case in hand, I am of the opinion 
that the défendants hâve brought themselves within the saving clause 
of the Pickett Act. 

[4] In reaching this conclusion I hâve not overlooked the pro- 
visions of the contract between Jones and the défendant Oil Company 
by which the Company reserved the right to delay drilling opérations 
on one claim until oil had been discovered on another. This was a 
limitation of the obligations of the Company to Jones, but did not 
prevent it from initiating drilling work at any time and from pro- 
ceeding as fast as it desired, and throws but little, if any, Hght upon the 
issues in this case. 

It follows that the complaint should be dismissed ; and it is so or- 
dered. 



UNITED STATES ex rel. WESSELS \. McDONALD, Commandant of Brook- 
lyn Navy ïard. 

(District Court, B. D. New York. March 2, 1920.) 

1. Habeas corpus "^^79 — Retum iniports verity until impeached. 

In the fédéral courts, a return to a writ of habeas corpus is deemed to 
import verity until impeached. 

3. Amiy and navy "S^S — Congress authorized to provîde for punishment of 
military and naval offenses. 

Under Oonst. art. 1, § 8, cls. 11-14, 18, Congress may provide for the 
trial and punishment of military and naval offenses in Uke manner 
with the praetice In force in civilized countries, and the power to do so is 
independent of the Judicial power, deflned in article 3. 

3. Army and navy «5=49 — Proceedings of courts-martial cannot be revised, al- 

tered, or controlled. 

Courts-martial form no part of the judicial System of the United States, 
and the proceedings therein, if conflned within the limits of their ju- 
risdiction, cannot be revised, altered, or controlled by the civil courts. 

4. Amiy and navy ©=3 — Civil courts may hâve jurisdiction of offense concur- 

rent with courts-martial. 

The civil courts may hâve jurisdiction of offensive conduct, which con- 
stitutes a crime under the civil or statutory law, which may be concur- 

^ssFor other cases see same topic & KEY-NUMBER in an Key-Numbered Digests & Indexes 
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rent witii the inrlsdiction of courts-martial for the ctffense, which wcnild 
be triabie I)^ore a court-martiaL 

5. Habeas eorpiis <§=>1'7, 94 — Jurisâiction only qaestion, where rdator r»- 

strained by «mrt-martial. 

Where the relator, brought before a civil court by wrlt of habeas corpus, 
Is restrained of his liberty by a court-martial proceeding, the sole Inquiry 
Is whether the court-martial has jurisdlction to try hlm, and a relator 
regularly in custody, awaiting trial by court-martial, is net entitled to 
relief. 

6. Habeas eorpus <3=»27 — ^Person not amenable to jurisdietioD of court-martial 

may be disetiarged. 

The civil courts may discbarge a person from sentence of a court-mar- 
tial on habeas corpus, If he was not amenable to its jurisdiction. 

7. Anny and navy '®=>44(1) — Jurisdiction of courts-martial is complète and 

plenary over military offenses. 

Courts-martial possess the same fuU, complète, and plenary jurisdic- 
tion over offenses against mHitary law as civil courts over controversles 
within their cognizance, and are suprême whlle acting within their exclu- 
sive jurisdiction. 

8. Army and navy 9=344(1) — Jurisdiction of courts-martial limited and spé- 

cial. 

The jurisdiction of courts-martial is limited and spécial. 

9. Arniy and navy ®=»43 — Court-martial ceases to exist when purpose is ac- 

complislied. 

A court-martial being called into existence for a temporary and spé- 
cial purpose, and to perform a spécial duty, when the object of its création 
is accomplished, it ceases to exist. 

10. War €=32 — Statuts regarding spies applies, regardless of citizenship. 

Eev. St § 1342 (formerly § 1343), art. 82, as amended (Comp. St. S 
230Sa), providing that any person, who in time of war shall be found lurk- 
ing or acting as a spy in or about fortifications, etc., shall be tried by 
oourt-martial or military commission, and on conviction suffer death, 
being gênerai in its terms, is applicable to ail persons acting as spies, 
whether citizens or not 

— . Army and navy ®=»2 — War «S^SI — "Military law" and "martial law" 
distinguished. 

Military is distinct from martial law, in that it applies only to persons 
in the military or naval service of the government; whereas, martial law, 
when once established, applies alike to citizens and soldiers. 

[Ed. Note.^ — For other définitions, see Words and Phrases, Martial Law ; 
Military Law.] 

12. Army and navy ^='2 — War «S^Sl — "Military law" and "martial law" de- 
flned. 

"Martial law" Is the will of the commandlng offlcer of an armed force 
or geographical military department, which, in time of war, may be ex- 
pressed within the limits of hIs particular military jurisdiction, and may 
be enlarged or restrained by his military chief or suprême executive ; 
while "military law" consists of the rules and régulations made by the 
législative power for the government of the land and naval foi'ces. 

13. Constitutional law ^=^82 — Constitutional guaranties do not apply to of- 
fense of being a spy; "crime." 

The guaranties of the Constitution (Const. Âmends. 5, 6) apply only 
where a crime is eharged, and a "crime" means an ofiEense against the 
government, as understood when the Constitution was adopted, and does 
not inelude the offense of being a spy. 

[Ed, Note. — For other définitions, see "Words and Phrases, First and 
Second Séries, Crime.] 

^ssFoT btlier ctiaes see aame toplc t KET-NUMBQR in ail Key-Numbered Dlgests £ Indexes ' 
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14. War <®='ll — Spying not offense under international law, uniess spy cap- 
tured in act. 

Under international law, spying Is not a crime, and the offense against 
the laws of war consists of being fonnd during the war in the capacity 

of a spy. 

15. War <S='33 — Naval court-martial has jurisdiction to try spy arrested in 
New York City. 

Under article 5 of the Articles for the Government of the Navy, pro- 
%-iding that ail persons who in tlme of wnr come or ure foimd in the ca- 
pacity of .spies, or bring or deal in séditions letters or messages from any 
enemy, etc., shall suft'er death or other punishment, as a court-martial 
may adjudge, the jurisdiction of a naval conrt-martial to punish a German 
spy, who entered the United States under a false name and on a forgod 
passport, and who was arrested in New York City, cannot be denied on 
the ground thfit the port of New York was outside the fleld of active opéra- 
tions and outside the theater of war. 

Habeas corpus by the United States, on the relation of Herman 
Wessels, against John D. McDonald, Commandant of the United 
States Navy Yard, Brooklyn, N. Y. Writ dismissed. 

Thomas J. O'Neill and William H. Daly, both of New York City 
(Léonard F. Fish, of New York City, and William F. Lally, of 
Yonkers, N. Y., of counsel), for relator. 

Leroy W. Ross, U. S. Atty., of Brooklyn, N. Y., and Robert E. 
/Vdams, Judge Advocate (Charles J. Buchner, of Brooklyn, N. Y., and 
George Winship Taylor, of Baltimore, Md., Asst. U. S. Attys., of 
counsel), for respondent. 

MANTON, Circuit Judge. The relator sued out this writ of ha- 
beas corpus, demanding his discharge. In his pétition, he alleged that 
he was a résident of Yonkers, Westchester county, N. Y., and that 
he has been deprived of his liberty without warrant of law. He re- 
lates that he has been indicted by the grand jury of the Southern 
district of New York on three separate charges of crime, which are 
referred to hereafter. He détails, in particularity, as to what trans- 
pired from the moment of his appréhension until suing out this writ. 
He .spécifies his arrest as having taken place in the city of New York, 
and allèges that the courts in that locality were functioning, and 
déclares that it was at no time under martial law. He déclares that 
the United States was not in the "theater of warfare," and concludes 
that the court-martial has not jurisdiction to try him on the charge 
of being a spy. 

The return allèges, among other things : 

"(a) In January, 1918, the relator called at the otSee of the Department ot 
Justice of the United States in the borough of Manhattan. He then stnted to 
William T. Sanders, Jr., spécial agent of tliat departmeut, that he, the relator, 
was a citizen of Switzerland, and that he was in New York on business con- 
nected wlth Richter & Co., manufacturers of toy stone building blocks and 
patent medicines, with oflBces at 74 to 80 Washington street, New York City. 
Tlie relator was shown several letters, whlch were then under Investigation by 
the Departmeut of Justice, and stated that they were not for him, and ht 
knew nothing about them. The relator also exhibited to the sald agent what 
appeared and pnrported to be a Swiss passport, and stated that it was his 

©saFor other casea see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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passport issued to hiin by the Swlss government. He was thereupon allowed 
to départ. He is a native of Germaiiy, and, at the time of said visit to the 
Department of Justice, was a snbject of the Impérial German government and 
an ofRcer in the Impérial German navy. He was not then and never lias been 
a citizen of the Swiss republlc. ïhe passport wliich he exhibited was forged, 
and known by the relator to be forged. The letters which were under investi- 
gation by the Department of .Tustice were in fact intended for and directed to 
the relator, having been tlieretofore sent to him by agents of the Impérial 
German government. 

•'(b) In April, li)18, the relator again visited tlie said office of the Deparr- 
ment of Justice. He then saw Daniel Davidson, spécial agent of that de- 
partment, and stated to said agent that he was a citizen of Switzerland, and 
exhibited bis lieforementionpd foi'ged Swlss passport and was thereupon al- 
lowed to départ. 

"(c) On May 1, 1918, the relator was arrested by Harry Jentzer, spécial 
agent of the Department of Justice of the l'nited States. He then made to 
said agent substantially tbe same statement he liad previonsly made to Agents 
Sanders and Davidson, l'hroughout the period of time involved, relator stated 
to ail the reprtsentatives of the Department of Justice and of the government 
of the United States with whom he came in contact that lie was a citizen of 
Switzerland ; that bis true narae was Cari Rédiger : that be was in the United 
States on business connected with Richter & Co., ail of which was false, and 
known by the relator to be false. 

"(d) On and after April 0, 1017, the relator was an alien enemy wltliln 
tbe meaning of section 40{i7 of the Ilevlsed Statutes of the United States. He 
did not register as sucn alien enemy as required by law and by the proclama- 
tion and régulations of the Président of the United States issued pursuant to 
said section. 

"(e) On May 1, 1918, the relator was arrested as an alien enemy. Througb- 
out tbe period from that date until Jaruiary 30, 1020, when he was appre- 
bended by direction of the Secretary of the Navy as aforesaid, he was con- 
flned in tne Tombs Prison in the borough of Manhattan and held as an alien 
enemy under a warrant duly issued in accordanee with the said proclamation 
and régulations of the Président pursuant to section 4067 of the Revlsed Stat- 
utes of the United States. 

"3. Indictments were returned a"gainst the relator and others in the Dis- 
trict Court of the United States for the Southern District of New York, in 
substance ùpon the charges and in the form summarized in Exhibits A, B, 
and C to the pétition, and to said indictments the relator entered pleas of not 
guilty. Except as herein speciflcally admitted, this respondent on informa- 
tion and belief dénies each and every allégation contalned in paragraph 3 of 
the pétition. 

"4. The abstracts annexed to the pétition as Exhibits A, B, and C are sub- 
stantially correct summaries of said indictments, but for gréa ter certainty tlils 
respondent produces and files herewith as parts of this n»urn fuU copies of 
sucb Indictments, marked Exhibits X. VI, and VII. respectively. 

"5. Upon information and belief. the petitioner bas never been in the land 
forces, naval forces, militia, or public servic-e of the lînited States; ever since 
November, 1916, he bas been in the United States, and for most of that period 
within the Southern district of New York, as an officer of the Impérial German 
nâvy and agent of the German government, and ever since April 6, 1917, as a 
spy of the Impérial German government ; since November, 1916, within the 
Southern district of New York, the courts of justice bave been open, tlieir 
process has not been obstructed, and there bas been therein no rébellion, in- 
vasion, military government, or martial law. Except as herein speciflcally 
admitted, this respondent, on information and belief, dénies each and every 
allégation contalned in paragraph 6 of the pétition. 

"6. On information and belief, in accordanee with the direction of the 
Attorney General of the United States, duly authorized thereto by the procla- 
mation and régulations of the Président issued pursuant to section 4067 of tbe 
Revlsed Statutes of the United States, the United States marshal for the South- 
ern district of New York, through one of his deputies, delivered the petitioner 
at the City Prison in the borough of Manhattan to an officer of the United 
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States navy, by whom he was transported to the Brooklyn Navy Tard prison^ 
where he has ever sincë been and now Is held In the custody of thls respond- 
ent, in manner and form and under authority and process as herelnbefore al- 
légea, and where on January 31, 1920, he was served with the charge and spéc- 
ifications as hereinbefore alleged. This respondent has no knowledge or in- 
formation sufflcient to form a belief as to what statement was made to peti- 
tioner by his attorney, and, except as herein speciflcally admltted, on informa- 
tion and belief, dénies each and every other allégation contained in para- 
graph 7 of the pétition." 

To the return a traverse has been filed which sets forth: 

"That the return made and filed • * * is void and of no efCect, said dé- 
tention being in violation of your petitioner's riglits, privilèges, and immu- 
nities under the Constitution and laws of the United States, for the reasons set 
forth in the pétition for the issuance of said writ, to whlch your petitioner hère 
now refers with the same force and effect as though the said pétition were 
incorporated herein and set forth at length." 

[1] In the fédéral courts, a return to a writ of habeas corpus is 
deemed to import verity until impeached. Crowley v. Christensen, 
137 U. S. 86, 11 Sup. Ct. 13, 34 L. Ed. 620. The relator hère does 
not impeach the return by his traverse, but in effect demurs thereto, 
saying that, admitting what is set forth, it is not a sufficient ansvi'er to 
the pétition and writ. It thus appears from the return that the rela- 
tor was an alien enemy and an officer of the German navy. His 
advent to this country was in November, 1916, and then as an agent 
of the Impérial German govemmênt, and since then he has continued 
to act as such agent. Masquerading under a false name, he gained 
admission to this country on a forged passport. He said his name 
was Cari Rodiger, a citizen of Switzerland, and asked protection un- 
der a passport issued by that government. From the return it ap- 
pears that from April, 1917, until he was apprehended and imprisoned 
on May 1, 1918, he acted as a German spy. Since May 1, 1918, until 
May 30, 1920, he has been held as an alien enemy under the act of 
Congress, and was a prisoner in the Tombs Prison, New York City. 
The order for his arrest was a presidential warrant issued pursuant 
to section 4067 of the United States Revised Statutes (Comp. St. 
§ 7615). When arrested he was found in the borough of Manhattan, 
city of New York. On January 30, 1920, he was arrested by the 
Naval authorities on the charge of being a spy, and is now to be tried 
by a court-martial of the navy. He has been served with charges and 
spécifications and notified of his rights. His hope in suing out this 
writ of habeas corpus is based upon the protection of the Fifth and 
Sixth Amendments to the Constitution. They read as follows : 

"Article V. No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a grand jury, ex- 
cept in cases arising in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger ; * * * nor be deprived of 
life, liberty, or property, without due process of law. ♦ * * " 

"Article VI. In ail crimlnal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall hâve been committed, whlch district shall hâve been 
previously ascertained by law, and to be informed of the nature and cause of 
rhe accusation ; to be confronted with the witnesses agalnst him j to hâve com- 
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pulsory process for obtaiuing witnesses in his favor, and to hâve the as- 
sistance of counsel for his defenee." 

The United States entered war on April 6, 1917, and actual hostili- 
ties continued until the Armistice was signed. In June, 1918, the 
relator, with one A. P. Fricke and W. J. Robinson et al, were indict- 
ed on the charge of conspiracy to commit espionage in time of war. 
They were also indicted for conspiracy to commit treason. In De- 
cember, 1918, he was indicted for treason. To each of thèse indict- 
ments he has pleaded not guiUy and has never heen brought to trial. 
His codefendants, Robinson and Fricke, hâve been tried and acquitted 
of the charge of treason. 

The acts of Congress of April 10, 1806 (chapter 20) and August 
29, 1916 (Rev. Stat. § 1342 [Comp. St. § 2308a]) incorporated in the 
Articles of War, were in force and effect at the time it is alleged 
that the relator acted as a spy in the city of New York. This article, 
which is for the government of the army and navy, was in efïect 
for over a century at the time of the offense committed by the rela- 
tor. The enactments are as follows : Article 82, Rev. Stat. § 1343; 
Act April 10, 1806, c. 20, § 2, 2 Stat. 371 ; Act Feb. 13, 1862, c. 25, 
§ 4, 12 Stat. 340; Act March 3, 1863, c. 75, § 38, 12 Stat. 717; Act 
Aug. 29, 1916, c. 418, § 3, 39 Stat. 663. It now reads : 

"Any person who in time of war shall be found lurking or acting as a spy in 
or about any of the fortifications, posts. qnarters, or eneampments of any of 
tlie armies of the T"niteU States, or elsewhere, shall be tried by gênerai court- 
martial or by a military commission, and shall, on conviction thereof, sufEer 
death." 

Section 1624 of the Revised Statutes, Comp. St. § 2961 (2 Stat. 47, 
art. 12; 12 Stat. 602, art. 4) provides: 

"AU persons wlio, in time of war, or a rébellion against the suprême au- 
thority of the United States, come or are found in the capacity of spies, or 
who brlng or deliver any seducing letter or message from any enemy or rebol, 
or endeavor to corrupt any person in the navy to betray his trust, shall suffer 
death, or such other punlshment as a court-martial may adjudge." 

An examination of the charge against the relator indicates that he 
is charged with a violation of article 5 of the articles for the govern- 
ment of the Navy. That Congress has power to legislate, granting 
the right of trial by court-martial of ail persons found in the capacity 
of spies, finds support in the Constitution. Pursuant to the war pow- 
ers of Congress found in article 1, § 8, clauses 11, 12, 13, 14, and 18 
of the Constitution, Congress has the power (a) to déclare war, grant 
letters of martjue and reprisai, and make rules concerning captures 
on land and water; (b) to raise and support armies; (c) to provide 
and maintain a navy ; (d) to make rules for the government and régu- 
lation of land and naval forces ; (e) to make ail laws which shall be 
necessary and proper for carrying into exécution the foregoing powers 
and ail other powers vested by the Constitution in the government 
of the United States or any department or officer thereof. 

[2-4J Thèse provisions indicate that Congress has the power to 
provide for the trial and punishment of military and naval offenses 



760 205 FEDEHAL UEl'OKTKH 

in like manner with the practice in force and effect in civilized cotin- 
tries ; the power so to do in Congress is withoiit any connection be- 
tween it and the third article of the Constitution, defining the judicial 
power of the United States ; the two powers are independent of 
each other. Dynes v. Hoover, 20 How. 65, 15 L. Ed. 838. Courts- 
martial form no part of the judicial system of the United States, 
and the proceedings therein, if confined within the limits of their 
jurisdiction, cannot be revised, altered, or controlled by the civil 
courts.^ Kurtz v. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 29 L. Ed. 
458. The civil courts cannot command or regulate the army. Reaves 
V. Ainsworth, 219 U. S. 296, 31 Sup. Ct. 230, 55 L. Ed. 225. The civil 
courts may hâve jurisdiction of offensive conduct which constitutes a 
crime under the civil or statutory law, which may be concurrent with 
the jurisdiction of the courts-martial for the offense which would be 
triable before a courts-martial. Franklin v. U. S., 216 U. S. 559, 30 
Sup. Ct. 434, 54 L. Ed. 615 ; Grafton v. U. S., 206 U. S. 333, 27 Sup. 
Ct. 749, 51 L. Ed. 1084, U Ann. Cas. 640. 

[5-9] Where the relator is brought before the civil court, when he 
is restrained of his liberty by a court-martial proceeding, the sole in- 
quiry is whether the court-martial has jurisdiction to try the petition- 
er (Ex parte Reed, 100 U. S. 13, 25 L. Ed. 538; Johnson v. Sayre, 
158 U. S. 109, 15 Sup. Ct. 773, 39 L. Ed. 914; Mullan v. U. S., 212 
U. S. 516, 29 Sup. Ct. 330, 53 L. Ed. 632), and courts may discharge 
a person from sentence if it appears that he was not amenable to its 
jurisdiction (U. S. v. Griniley, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. 
Ed. 636). It cannot avail a relator to proceed, if he is regularly in 
custody awaiting trial by court-martial. In re Davison (C. C.) 21 
Fed. 618. Courts-martial possess the same full, complète, and plenary 
iurisdiction over offenses committed against military law as civil 
courts of the country possess over controversies within their cogni- 
zance (Carter v. McClaughry, 183 U. S. 365, 22 Sup. Ct. 181, 46 L. 
Ed. 236), and while acting within the sphère of such exclusive juris- 
diction, they are suprême (Carter v. Roberts, 177 U. S. 496, 20 Sup. 
Ct. 713, 44 E. Ed. 861). The jurisdiction is limited and spécial. 
However, the court being called into existence for a temporary and 
spécial purpose and to perform a spécial duty, when the object of its 
création is accomplished, it ceases to exist. 

[10] The relator hère contends that the United States was a field 
without the "theater of war" at the time of his activities during which 
it was said he was a spy; that the courts of the United States were 
functioning and, that he is in fact charged with crime, and is entitled, 
under the Fifth and Sixth Amendments, to a trial by judge and jury, 
clothed with ail the protection that thèse provisions of the Constitu- 
tion bestow upon a défendant. He says he hnds support for this 
contention in Ex parte Milligan, 4 Wall. 2, 18 L. Ed. 281. The of- 
fense of being a spy is, by statute, one of a purely military character, 
cognizable only in time of war and before a tribunal having its Ufe, 
existence, and authority created, continued, and defineti by purelv 
military power. U. S. Rev. Stat. 1343 (Comp. St. § 2308a. art, 82). 
This statute, being gênerai in its terms, is ap])licable to ail j>ersons 
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acting as spies, vvhether citizens of the United States or not. Prior 
to this, it was held that an American citizen could not be tried by a 
United States military court for the offense of being a spy (Smith v. 
Shaw, 12 Johns. [N. Y.] 2i7), and a person could not be tried after 
the restoration of peace, for the offenses alleged to hâve been commit- 
ted during the existence of war (In re Martin, 45 Barb. [N. Y.] 142). 
But at this time vve are still at war. 

In the United States, the earliest exercise of national authority by 
Congress, in the forni of positive législation, was the enactment of 
rules and articles of war for the government of the army and the 
rules and régulations for the government of the navy, by which the 
entire authority over both thèse branches of the public service was 
assumed by Congress and enforced by courts-martial, without référence 
to local tribunals. The séparation of the land and naval forces from 
connection with the civil courts, and the method of punishment of 
ofïenses committed within either by the appropriate courts-martial, 
was presumed and maintained under the Confédération, while that 
government continued. U. S. v. Mackenzie, Fed. Cas. 18,313. The 
rules and régulations of war were fashioned from the British Mutiny 
Acts, and those of the navy were likewise taken from the British 
enactments. 

[11,12] There is recognized a distinction between the military 
and martial law. Military is distinct from martial law, in that it ap- 
plies only to persons in the military or naval service of the govern- 
ment; whereas martial law, when once established, applies alike to 
citizens and soldiers. Ex parte Milligan, 4 Wall. 2, 18 L. Ed. 281. 
Martial law is the will of the commanding officer of an armed force 
or of a geographical military department, which, in time of war, may 
be expressed within the limits of his particular military jurisdiction, 
and this such as necessity demands and prudence dictâtes. It may be 
enlarged or restrained by his military chief or suprême executive, 
while military law is the rules and régulations made by législative 
power of the state for the government of its land and naval forces. 

In the Milligan Case, the petitioner, a citizen and résident of the 
State of Indiana, was imprisoned in a military prison at Indianapolis 
and placed on trial before the military commission convened at In- 
dianapolis by order of the gênerai there in charge. The ofifenses 
charged were conspiracy against the government of the United States, 
afïording aid and comfort to rebels against the authority of the United 
States, inciting insurrection, disloyal practices, and violation of the 
laws of war. Upon conviction of thèse charges, he was sentenced to 
be hanged. The Suprême Court granted his release on a vvrit of 
habeas corpus. The military commission was provided for by an 
act of Congress. It appears that at the time of his trial the fédéral 
court for that district convened and was able to make its décisions and 
carry out its mandates. Milligan contended that he was deprived 
of his constitutional rights of a trial in a civil tribunal and a trial 
by a jury. His claim was supported, and the Suprême Court held 
that he was deprived of the guaranty of trial, contained in the Con- 
stitution; that the right of trial existed in time of war, as well as in 
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time of peace, and thîs since the fédéral authority was unopposed in 
the State of Indiana and the fédéral courts were open for trial of 
offenses and the redress of grievances thereof ; the usages of war 
could not, under the statute, afford any sanction of a trial there of a 
citizen in civil life and not connected with the military or naval service 
by a military tribunal for any offense whatever. It was further held, 
by the majority of the court, that the Congress could not disturb 
one of the safeguards of civil liberty incorporated into the Constitu- 
tion, except the right of suspension of the writ of habeas corpus, and 
that the military commission organized during the Civil War in a 
State not invaded and not engaged in rébellion, in which the fédéral 
courts were open and in proper and unobstructed exercise of their 
judicial functions, had no jurisdiction to try, convict, or sentence, 
for any criminal offense, a citizen who was neither a résident of a 
rebellions state, nor a prisoner of war, nor a person in the military 
or naval service, and that Congress could not invest them with any 
such power. 

[131 While it is true that, in the case at bar, the relator was charg- 
ed with a criminal offense bv indictments of the fédéral courts, this 
arrest is not in pursuance of any intention seeking to bring the de- 
fendant to justice on any of the charges for which he has been in- 
dicted. He is now being charged with the offense of being a spy. 
The guaranties of the Constitution apply only where a crime is charg- 
ed.. Crime means offense against the government, as understood when 
the Constitiîtion was adopted. There was no such crime known to 
the law as that of a spy then. In the Matter of Martin, 45 Barb. 
(N. Y.) 142, where a military prisoner, charged with being a spy, was 
released on a writ of habeas corpus by reason of the fact that after 
the offense he had returned to the enemy lines, the court said : 

"The offense of being a spy is not known to the civil or statutory law, and 
is one of a purely military character, cognizable only in tlme of war, and 
'."f'>r" a tribunal having its life, existence, and authority' created, continued, 
and deflned by purely military power." 

[14] A spy may not be tried under the international law when he 
retnms to his own lines, even if subsequently captured, and the reason 
is that, under the international law, spying is not a crime, and the 
offense which is against the laws of war consists of being found dur- 
ing the war in the capacity of a spy. Martin v. Mott, 12 Wheat. 19, 
6 L. Ed. 537. There the court held that the offense of being a spy is 
cognizable exclusively by military tribunals under the laws of nations. 

"Spics are persons wlio, in disguise or under false prêteuses, insintiate them- 
selves on the enemy in order to discover the state of his affairs, to pry Into- 
his designs, and then to communicate to thelr employers the information thus 
ohtained." Halleck's International Law, vol. 2, pp. 30, 31. 

An alien serving as a spy is not guilty of any crime against the 
country which he is seeking to undermine by his acts or conduct as 
the term "crime" is used in the international law. Of course, if he 
serves as a spy against his own sovereignty, he may be found guilty 
of crime under the law. Military usages universally permit the execu- 
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tion of a spy, and this procédure is not to be considered only as visiting 
pnnishment upon the individual, but as a means of prévention. When 
an alien is taken after a hostile entrance into a country, he should be 
dealt with as an enemy, rather than as a traiter, because he violâtes no 
trust or allegiance. 

The contention of the relator cannot be supported by the Milligan 
Case. Ail that was held in that case was that the military commis- 
sion was without valid législative authority, and that the attempt to 
enforce the martial law was not warranted by the then existing cir- 
cumstances. Hère the enactment of Congress expressly confers juris- 
diction for the trial of a spy upon the naval courts-martial. Milli- 
gan was not charged with a violation of the Articles of War, nor with 
any statute creating or conferring jurisdiction upon the tribunal by 
which he was tried. Indeed, counsel contends that, because Wessels' 
activities were in the United States, rather than in Europe, where 
fighting was actually going on, and that the fédéral courts hère were 
functioning, he cannot be tried by courts-martial, but, for the same 
acts, if perpetrated in the field of hostilities of war, he could be tried 
by courts-martial as a spy. 

A spy is defined, under the article of The Hague, adopted July 29, 
1899, as an individual acting clandestinely or on false pretenses, 
who obtains, or seeks to obtain, information in the zone of opérations 
of a belligerent with the intention of communicating it to the hostile 
party. Convention Respecting the Laws and Customs of War on 
Land, The Hague, Julv 29, 1899, 32 Stat. vol. 2, pp. 1818, 1819. In Ex 
parte Milligan, 4 Wall. 2, 18 L. Ed. 281, Chief Justice Chase said: 

"There are under tlie Constitution three lîinds of military jurisdiction : One 
to be exercised both in peace and war ; anotlier to be exercised in time of 
foreign war witliout the boundarics of tlie United States, or in time of ré- 
bellion and civil war within state.s or districts occupied by rebels treated as 
belligerents ; and a tliird to be exercised in time of invasion or insurrection 
within the limits of the United States, or during rébellion within the limits of 
the States maintaining adhésion to the national government, when the public 
danger requires its exercise. ïhe first of thèse may be called jurisdiction un- 
der military law, and is found in acts of Congress prescribing rules and articles 
of war, or otherwise provlding for the government of the national forces ; the 
.second may be distinguished as military government, superseding, as far as 
may be deenied expédient, the local law, and exercised by the military com- 
mander under the direction of the Président, with the express or implied sanc- 
tion of Congress ; whlle the third may be deuominated martial law proper, 
and is eailed into action by Congress, or tomporarily, when the action of 
Congress cannot be Invlted, and in the case of justifying or excusing péril, by 
tUe Président, in times of insurrection or invasion, or of civil or foreign war, 
within districts or loealities whcre ordinary law no longer adequately secures 
public safety and private rights." 

[15] Military authorities should hâve power to try spies wher- 
ever found; otherwise they may not be subject to trial for that of- 
fense. In this great World War through which we hâve just passed, 
the field of opérations which existed after the United States entered 
the war, and, especially in regard to naval opérations, brought the 
port of New York within the field of active opérations. The im- 
plements of warfare and the plan of carrying it on in the last gigantic 
struggle placed the United States fully within the field of active op- 
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erations. The term "theater of war," as used in the Milligan Case, 
apparently was intended to mean the territory of activity of con- 
flict. With the progress made in obtaining ways and means for 
dévastation and destruction, the territory of the United States was 
certainly within the field of active opérations. Great numbers of 
troops were being sent abroad, and, in larger numbers, saiHng from 
the port of New York. Vessels loaded with ammunition and supplies 
for the army were daily, and frequently in a day, leaving this port. 
German submarines were landing unheralded and unaware in our 
ports, before the United States entered the war. Ships were being 
destroyed within easy distance of the Atlantic coast; there was the 
constant threat of and fear for airships above the harbor and the city 
of New York on missions of destruction. A spy of the enemy might 
well hâve aided thèse hostile opérations. It is not necessary that it 
be said of the accused that he entered forts or armed encampments 
in the purposes of his mission. But such we had in large establish- 
ments. It is sufficient if he was hère on the mission of a spy and 
communicated his intelligence or information to the enemy. 

One of the lessons taught by this war is that the océan is no longer a 
barrier for safety or an insurance against America's being involved in 
European wars. She cannot now become an asylum of safety for 
spies. This war was not carried out by naval and military forces 
only. Intrigues played a large part. New and useful methods of 
communication with the enemy were devised and in existence which 
did not exist in othcr wars. Wireless telegraphy, signaling by light, 
the successful use of carrier pigeons, were found to be useful in- 
struments of warfare by the Germans. Thèse methods of opération 
and assistance created a greater danger flowing from the activities 
of spies. Their existence in our midst helped propaganda for unrest, 
suspicion, created doubts of victory, and made it possible to place 
bombs on ships sailing from this port. They were also handy in the 
distribution of moneys to the innocent or guilty who participated with 
them in their work of destruction. Their présence in our midst was 
not for the welfare of the country. They were dangerous agencies 
of war, and it is proper that the naval authorities deal with them 
as the act of Congress provides the courts-martial might. Whatever 
may be the right of an alien to protection of the law in this country, 
he surrenders this right to constitutional protection when he joins 
the armed forces of an alien enemy, assuming his duties as a spy. 

The writ is dismissed, and the prisoner remanded. 
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MERIDIAN LIGHT & Kï. tO. v. tlTÏ OF MERIDIAN et al. 

(District Court, S. D. Mississippi, E. D. May, 1920.) 
Ko. 19. 

1. Carriers <S='12(9) — Provision flxing fare in francliise held contract obliga- 

tion. 

A seetioii in a street rallrond franchise provitllng that, In considération 
of tlie riglits conveypcl to the graiiteo. lie sliouUl iiot charge more thaii 5 
cents for a single ride, Is a contractual obligation, and not merely a regii- 
lative provision. 

2. Carriers <S='12(9) — Street railroad company cannot attack contract provi- 

sion flxing tares. 

Though a city is witliout législative power to contract witli référence to 
Street railroad l'ares, tlie street railroad company cannot, while claiming 
the benelits under the franchise, avoid a stipnlation thereln flxing the 
fare, which is not violative of any law or contrary to any public policy. 

3. Carriers 'S='12(9) — Notvvitlistanding street railroad franchise contract, 

législative power can fix différent fare. 

Whero a city under its charter is without authority to contract with 
référence to a street railroad rate, whicli is un inberently législative 
power, the state can fix a lower or higher fare than that flxod by street 
railroad franchise, if the faets justify and it is in the public interest 
to do so. 

4. Carriers <®=»12(9) — Policy of insisting on franchise rates not question for 

courts. 

The wisdom of insistence on a franchise contract lixing street railroad 
fares, which wonld bring disaster to tlie railroad company, is not a ques- 
tion for the courts to décide. 

5. Carriers <S='18(6) — Company held not threatened with irréparable injury, 

entitling ît to injunction. 

In a suit to enjoin the enfoi-cement of a flve-cent street railroad fare as 
provided by the franchise, where it appeared that the franchise imposed 
no penalty for <-harging a higher fare, and that tlie city ha<l attempted to 
pass no ordinante imposing sueh penalty, nor had taken any other action 
to enforce the provision, no danger of irréparable injury to the company 
was shown. 

6. CaiTiers ®=»18(6) — Commission cannot be enjoined from proceeding to 

flx fares pursiiant to législative authority. 

A street railroad company, which was required to charge a .5-cent fare 
by a franchise provision, blnding until set aside by state authority, can- 
not enjoin the state Kailroad 'Commission from proceeding with référence 
to the subjeet-matter, over which it was expressly given authority to act 
by the Ix'gislatwre, since it will not be presumed that tlio commission'.s 
orders wlll be arbitrary or oppressive. 

In Equlty. Suit by the Meridian Light & Railway Company against 
the City of Meridian and others. Bill and cross-bill dismissed. 

Baskin & Wilbourn, of Meridian, Miss., and Armbrecht, Johnston 
& Mitchell, of Mobile, Ala., for plaintift. 

Amis & Dunn and V. W. Gilbert, ail of Meridian, Miss., for de- 
fendants. 
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HOLMES, District Judge. The bill présents a meritorious ques- 
tion arising under the fédéral Constitution, sufficient to afford a basis 
of jurisdiction in this court. 

It overwhelmingly appears that the electric street railway was built 
by W. R. Hall under authority of the franchise granted October 4, 
1895. From whom he secured the means does not appear, but it is 
likely that the owners of the old horse car system gave him substan- 
tial aid. Hall and his assigns built and first operated the railway, 
and hâve extended and continued to operate it for a quarter of a 
century. During this time they hâve uniformly referred to the Hall 
franchise as the source of their authority, and hâve claimed and en- 
joyed the privilèges and benefits which properly belonged to the own- 
ers thereof. The plaintiff is the assignée of this franchise, and time 
and time again has admitted that it was operating under it. Time and 
time again it has referred to this franchise, and relied upon it for rights 
and benefits. Even now and in this court it does not disclaim owner- 
ship thereof, or offer to surrender it, or to relinquish the rights and 
privilèges thereby conferred. On the contrary, it retains and seeks 
to hold every property right incident to such ownership. It claims, 
however, that the 5-cent provision in section 15 is a rate régulation, 
and not a contract, and that the city was and is without législative 
authority to regulate rates for street railways, but that, in any event, 
such provision is now confîscatory and void, because at the présent 
time it is entirely inadéquate to afford a fair return on the investment. 

[1] If construed to be a contract, the plaintiff claims that the city 
under its charter was without législative authority to contract with 
Hall and his assigns for a 5-cent fare for the period of 50 years for 
which the franchise ran. Section 15 is as f ollows : 

"Sec. 15. That in considération of the rights and privilèges conveyed to said 
grantee, he shall in no case charge more than 5 cents for a single ride between 
terminal points on any division of the railway within the city limlts. And 
the city shall hâve the right to use ail polos of said grantee, without compensa- 
tion, for the purpose of tire alarni, or police patrol System, so long as such 
use does not interfère with conducting the business of said grantee." 

This is a contractual, and not merely a regulative, provision. Both 
by language and substance the obligation of a contract seems to be im- 
posed. "In considération of the rights and privilèges" granted by 
one party the other shall not charge more than 5 cents for a single 
ride. In the case of Détroit v. Détroit Citizens' St. Ry. Co., 184 11. 
S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592, the language used in an ordi- 
nance was : 

"The rate of fare for any distance shall not exceed 5 cents in any one car,'' 
etc. 

And the court, by Mr. Justice Peckham, said : 

"Ooming to a considération of the effect of the language used, we tliink It 
amounted to a contract as to rates of fare." 

And further (184 U. S. at page 389, 22 Sup. Ct. 418 [46 E- Ed. 
592]) he said: 
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"Nor does the language of the ordinance, which provides that tlie rate of 
fare for one passenger shall net be more than 5 cents, give any right to the 
City to reduce it below the rate of ô cents established by the company. It is 
a contract which gives the company the right to charge a rate of fare up to 
the sum of 5 cents for a single passenger, and leaves no power with the city 
to reduce it without the consent of the company." 

[2] Granting, as the défendants do, that the city was without pow- 
er to contract with référence to street railway rates, the plaintiff is in 
no position to raise this question. Having accepted the franchise and 
operated the street railway under it for nearly 25 years (half the Ufe 
thereof), neither Hall nor his assigns, while still claiming ail the 
property rights and valuable benefits accruing under it, will be heard 
to claim that a stipulation therein of something to be donc by the 
grantee was without authority; the said stipulation not being violative 
of any law or contrary to any public policy. It will be noted that the 
stipulation claimed to be void is not some provision bartering away 
a public right or benefit, but is a stipulation which the grantee him- 
self is to perform, entirely bénéficiai to the public. Hall was fuUy 
compétent to bind himself not to charge more than 5 cents for a single 
ride. Ihe power in the municipality to grant the franchise involved 
the power to grant it upon such terms and conditions and for such 
considération as it saw fit, provided only, in so doing, it violated no 
law or public policy. There was no reason why the city could not 
sell the franchise to Hall for a fixed sum, or, if more in the public 
interest, stipulate for a maximum fare as part of the considération; 
nothing forbade it doing so. Certainly it does not lie in the mouth 
of Hall or his assigns to complain of the city's lack of authority to 
stipulate for a benefit in the interest of the public, which benefit was 
to move f rom the grantee in the contract. 

"That a railroad corporation may contract with a municipality or with a 
State to operate a railway at agreed rates of fare is unquestionable. And 
where the provisions of an accepted statute respecting rates to be eharged for 
transporta tion are plain and unambiguous, and do not contra vene public policy 
or positive rules of law, it is clear that a railroad company cannot avail of 
privilèges which bave been procured upon stipulated conditions and repudiate 
performance of the latter at will." 

This is the language of Chief Justice White in Grand Rapids & 
Indiana Ry. Co. v. Osborn, 193 U. S. 29, 24 Sup. Ct. 314, 48 L. Ed. 
598. Whether the plaintiff owns other franchises entitling it to oc- 
cupy the public streets for the use of its railway, and may escape the 
burdens of section 15 by surrendering the Hall franchise, and may con- 
tinue to operate its railway under its other franchises, is not involved 
hère, because the plaintiff has not offered, and does not offer, to sur- 
render the same, but is claiming ail rights and benefits to which it is 
legally entitled thereunder. 

[3] As the city confessedly was without authority to contract with 
référence to rates, an inherently législative power, the state is free to 
insist upon a lower or a higher fare, if the facts justify and it is in 
the public interest to do so. Under the facts of this case, however, it 
is agreed that 5 cents is inadéquate to afford the plaintiff a reason- 
ably fair return on its investment. Therefore a lower fare is eut o£ 
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the question, and the plaintiff in this proceeding is estopped by the 
provision of section 15 to charge a higher fare, unless this provision 
is waived or abrogated by the proper aulhorities. 

[4] It may be bighly in the pubhc interest to waive the benefit of 
section 15 rather îhan bring disaster to the plaintiff by holding it 
rigidly thereto. But this is not a question for the courts to décide. 
As stated by Mr. Justice Day, in Columbus Ry. & Power Co. v. Co- 
lumbus, 249 U. S. 399, 39 Sup. Ct. 349, 63 L. Ed. 669: 

"It may be, and, taking the allégations of the bill to be true, it undoubtedly 
is, a case of a liard bargain. But equity does not relieve from hard bargains 
Nimply becaiise they are such. It may be that the efflciency of tlie service and 
fairness in dealing witli the company which performs such important and 
neces.«ar.v service onght to require an advanee in rates. * * » fjut tliese 
and Wndred considérations address themselves to the duly constituted authori- 
ties having control of the subject-matter." 

[5] The State Railroad Commission bas control of this subject-mat- 
ter under chapter 135 of the Acts of 1914, empowering said commis- 
sion to fix charges or rates for transportation of street railway lines, 
and the plaintiff may apply to said commission for an increase in rates, 
which may be granted, and under the facts of this case the commission 
would be justifiée! in granting, notwithstanding the provisions of sec- 
tion 15. City of Benwood et al. v. Pubhc Service Commission, 75 
W. Va. 127, 83 S. E. 295, E. R. A. 1915C, 261 : People v. Public Serv- 
ice Commission, 225 N. Y. 216, 121 N. E. 777; Pioneer Téléphone 
& Telegraph Co. v. State, 33 Olcl. 724, 127 Pac. 1073; State ex rel. 
Traction Co. v. Lewis (Ind.) 120 N. E. 129. The plaintiff has made 
no such application, but, on the other hand, is seeking te enjoin this 
rate-making body from taking any action thereon. 

In thèse circumstances, when the city has donc nothing but construe 
the franchise, and take the position that the railway company is es- 
topped to charge more than 5 cents, and when (except by cross-bill 
lierein) it has not sought or threatened, by any action, arbitrary or 
otherwise, to enforce its views, the company, by its bill against the 
city, its officers, attorneys, and certain citizens, seeks to hâve its rights 
under varions franchises, including the one to Hall, adjudicated and 
upheld, except as to the rate provision in section 15, which it ai- 
leges to be null and void, and asks this court to so decree, and enjoin 
the défendants from enforcing any rate less than 7 cents, or from 
bringing any suits or instituting any criminal proceedings to punish the 
plaintiff for violating section 15. 

Neither the Hall franchise nor the gênerai ordinances (Dial's Code, 
No. 563, c. 14) provided a penalty for a violation of section 15. By 
merely charging more than 5 cents no crime was committed or pen- 
alty incurred. The city has not passed or threatened to pass any or- 
dinance providing a penalty for a violation of the civil obligation rest- 
ing upon the owners of the franchise ; neither has it instituted or 
threatened any suit or criminal proceeding against the plaintiff. It 
has done nothing but express the view that the railway company is 
legally bound by the provisions of section 15. Certainly the plaintiff 
is in no such imminent danger of irréparable injury as to be entitled 
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to the aid and protection of the extraordinary équitable writ of in- 
junction. 

[B] By supplemental bill the state Railroad Commission is brought 
in and sought to be enjoined from proceeding with référence to the 
subject-matter. As stated, this body is expressly given authority by 
the Législature to act in the premises, and the injunctive relief sought 
against it is prématuré, as there is nothing to show what action the 
commission intends to take, and this court will not présume that the 
orders of the commission will he arbitrary or oppressive. 

Some of the défendants seek by cross-bill to enjoin an increase of 
Street car fares over 5 cents for a single ride, but from the foregoing 
views it foUows that both the original bill and the cross-bill should be 
dismissed, and the plaintiff taxed with the costs. A decree may be 
drawn accordingly. 



In re CROSS. 

(District Court, N. D. New York. May 21, 1920.) 

1. Banks and banking <S==134(1)— Kank entitled to apply deposit on demand 

note, but may vvaive sucJi right. 

Whpther one indebted to a bank on a demand note was solvent or in- 
solveiit, the bank had a right to insist on a set-ofE of the debtor's deposit, 
and to retain the deposit and crédit it on tlie note, tliere being no agree- 
ment to the eontrary ; but it could waive this right, recognize the debtor's 
ownership of the deposit, and allow him to retain it, check It out, or apply 
It as a paynient on tlie note. 

2. Set-off and counterclaim <§=>!, 8(1) — Right of set-off existed in equUy, but 

not at law, indcpendent of statute. 

The right of set-off in actions at law did not exist at common law, but 
was e"<>ated by statute ; but the équitable remedy of set-off existed at 
common law, independent of statute. 

3. Set-off and counterclaim <S==>3 — Statutes respecting "counterclaims" held 

to inelude recoupment and set-off. 

The provisions of the New York Court of Civil Procédure on the 
subject of "counterclaims" inelude recoupment and set-off. 

[Ed. Note.-^For other définitions, see VVords and Phrases, First and 
Second Séries, Counterclaim.] 

4. Bankniptcy "S^ISSO) — Bank held to lose lien on assigned accounts after 

collection and deposit of proceeds by assignor. 

AVhere one indebted to a bank assigned accounts receivable to it, unuer 
an agreement that he might collect the accounts and deposit the proceeds 
in such bank, with the right to check against it as required in tlie conduct 
of the business, and that he would make dally asslgnments of ail new 
accounts receivable in place of those so coUected, when money collected 
was deposited in the debtor's name, subject to his check, and new accounts 
were substituted, the bank lost ail lien and claim on such money by vlrtue 
of the agreement to assign as against other creditors and the debtor's 
trustée in bankruptcy. 

6. Bankruptcy <^='165{l) — Bank held to hâve received payment frwn bank- 
rupt and not exercised right of set-off. 

Where a bank, holding its depositor's demand note, on discovering that 
his flnancial condition was unsatlsfactory, demanded a check for the 
amount of the deposit, and, on receiving it, canceled the note and took a 
new note for the amount due, less the deposit, the transaction held a pay- 

^saFor otlv casfs aeo same topio & KBY-NUMBBK in ail Key-Numbered Dlgeats & Indexe» 
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ment to the bank, and a voidable préférence, and not an exercise of the 
bank's rlght of set-off. 

6. Bills and notes €=^405 — Demand note held to bave become due and payable 

by demand. 

Where a bank, holding its depositor's demand note, demanded that lie 
give it a cheek for tlie amount of his deposit, canceled the note, and 
took a new note for the amount of the old note, less the deposit, what was 
done operated as a demand, making the old note due and payable. 

7. Bankruptcy <S=>166(1) — ^Bank entitled to enforce right of set-off, and 

right not affected by payment by oheck. 

If one indebted to a bank on a note makes deposits in the due course 
of business, wlthout intent to give it an opportunity to secure a préfér- 
ence, and the note is due, the bank has a banker's lien on the deposit, and 
may enforce it by set-off, though it knows the depositor is insolvent and 
contemplâtes bankruptcy proceedings, and the set-off may be made before 
or after such proceedings are instituted, and the fact that it takes the 
form of a payment by check drawn against the deposit is immaterial. 

8. Banks and banking <S=»134(4) — ^Under agreement witb debtor, bank not 

entitled to appropriate deposit to payment of debt due it. 

Where one indebted to a bank on a demand note asslgned accounts as 
security, under an agreement that he might collect them, deposit the pro- 
ceeds, and check against the deposit as required in the conduct of the 
business, and that he woùld make daily assignments of ail new accounts In 
place of those so collected, the bank was bound by the agreement that 
the debtor might cheek against the deposit for the payment of debts and 
obligations incurred in the business, and it had no right as against such 
credltors to appropriate the deposits to the payment or extinguishment of 
its pre-existing debt. 

In Bankruptcy. In the Matter of John M. Cross, bankrupt. On 
review of report and décision of a spécial master. Order in favor of 
tke trustée. 

See, also, 244 Fed. 844. 

Review of that part of report and décision of Hon. Chas. L. Stone, spécial 
master, holding in sub-^tance that the City Bank of Syracuse, N. Y., received a 
voidable and recoverable préférence, knowing of the insolvency of the bankrupt, 
on the 23d day of October, 1016, and on the same day the pétition in bank- 
ruptcy was iiled, by means of a check of the bankrupt, drawn on his bank 
account for the sum of $2,755.24, and applied as a payment on a note of the 
bankrupt for $18,000 held by the bank ; and also that part holding that 
the bank received a voidable and recoverable préférence, by taking and with- 
holding and applying on the same note October 25, 1916, the sum of $62i;61, 
the balance received by the bank for 205^4 barrels of fliour, for whlch the bank 
had taken a warehouse receipt Issued to Cross as collatéral to a note of the 
now bankrupt for .$1,261.39, after paying such note of .$1,261.39 from the 
proceeds of the sale of the flour. The valldity of an assignment of the ac- 
counts of Cross to the said elty bank to secure the payment of such note of 
$18,000 was in question before the spécial master, but under récent décisions 
the trustée does not press that claim. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for trustée. 
Chapman, Newell & Crâne, of Syracuse, N. Y., for City Bank. 

RAY, District Judge (after stating the facts as above). At the 
times mentioned the City Bank was a banking institution or cottipany 
of the city of Syracuse, doing business as such. Prior to April 15, 
1916, the now bankrupt and one Ahlheim became copartners in tràde in 

^=3For otber cases see same toptc & KEY-NUMBBR in ail Key-Numbered Digests & Indexe* 
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the city of Syracuse, and borrowed from the said bank the sum of 
$18,000, said indebtedness being represented by the promissory note of 
such firm, and as security for its payment the firm assigned to the 
bank ail their accounts receivable. It was agreed between the bank 
and such copartnership that the latter in the course of its business 
might collect the assigned accounts, or any part thereof, the amounts 
so collected to be deposited in the said City Bank to the crédit of the 
said firm, with the right to check out of and against such account such 
portion thereof as should be required by the copartnership in the 
conduct of its business. The copartnership was to make daily assign- 
ments of ail its new accounts receivable in place of those thus collected, 
so as to keep such security for such note unimpaired. This agreement 
was executed and carried out by and between the bank and said cor- 
poration down to April, 1916, when the partnership was dissolved, 
and thereafter Mr. Cross, the now bankrupt, continued the business 
in his own name individually. He so continued the business under a 
renewal of the same agreement between himself and the bank. It was 
also a part of the original and of such renewed agreement that each 
month a représentative of the bank should examine the books of the 
firm during its continuance and of Mr. Cross after the dissolution. 
This was done from the making of the agreement originally down to 
the day of the filing of the pétition in bankruptcy in this matter against 
Cross on the 25th day of October, 1916. Cross was adjudicated a 
bankrupt November 14, 1916, and Frank B. Hodges was duly ap- 
pointed and qualified as trustée December 26, 1916. The said note 
of $18,000, assumed and renewed by Cross, remained at its original 
amount, and when the pétition in bankruptcy was filed, as stated, the 
bank held the assignment of accounts imder such agreement aggre- 
gating about $24,000. On that day, in the morning, Mr. Cross had on 
deposit to his crédit in said bank the sum of $2,755.24. So far as 
appears, this crédit arose from deposits made in running the business. 

About one week prior to the filing of such pétition in bankruptcy the 
bank caused a thorough examination to be made of the book accounts, 
assets, and liabilities of said Cross, and the resuit of this examination 
was reported to the bank. After the receipt of this report the bank 
sent a notice to each debtor of Cross that it, and not Cross, was the 
owner of ail such accounts owing to Cross, but for such assignment, 
and that same should be paid to it, and not to Cross, and so far 
as paid same were thereafter paid to the bank, and since the pétition 
was filed the bank has collected and received on such assigned ac- 
counts the sum of $13,555.63. At that time Mr. Cross was actually 
insolvent, and the bank had notice and knowledge of the fact. Cross 
had a stock in trade valued at $15,025.57, and was owing varions credi- 
tors on unsecured claims $35,015.86. The spécial master finds, and the 
évidence shows, that the accounts originally assigned to the bank were 
substantially ail replaced by new accounts substituted by assignmeni 
of same under the agreement and by daily assignments. 

On the day the pétition in bankruptcy was filed against Cross, Oc- 
tober 25, 1916, the officers of the bank called Cross into the bank 
and informed him in substance that matters could not go on longer, 
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and Cross stated he could see no way but to go into bankruptcy. The 
officers of the bank then requested Cross to give it a check on his 
account with the bank for the balance to his crédit, $2,755.24, to apply 
on the note of $18,000, for the payment of which it held such se- 
curity by way of said assigned accounts, and Cross did give to the 
bank, payable to its order, a check for such balance, $2,755.24, dated 
that day, and that sum was charged to the account of Cross and 
credited on the amount due on the note, and a new note for the balance 
was given by Cross, and entries accordingly made on the books of 
the bank. The old note was surrendered. According to the statement 
under oath of Mr. Cross there was no suggestion that this was to be 
or was regarded as an exercise of the right of set-off, or that the 
check was asked or given as a step in making and efifecting a set-off 
of the amount due Cross and to his crédit in the bank against the 
amount due the bank on the note of $18,000, for which it held the se- 
curity as stated. The bank claims, however, that before Cross was 
called in and requested to give the check, and before it was given, it 
had instructed the bookkeeper to charge the account of Cross $2,755.24, 
the balance to his crédit, and crédit that amount on the note, which 
was a demand note, and that such charge had been made and crédit 
given, and that thus the right of set-ofï had been actually exercised 
before the check was given. The bank claims that it desired the check 
as a voucher, and for that reason requested Cross to give it, and for 
that purpose received it, and that the check was not given as a pay- 
ment, or requested, received and accepted as such, and that the new 
note was requested and given to évidence the balance due after the 
set-off was effected by mutual consent. 

The transaction, according to the statement of Cross, and fully 
corroborated by the check and note, has ail the "earmarks" of a pay- 
ment, and none of those of a set-ofï. If the note was due, the bank, but 
for the spécial agreement, had the undoubted right of set-ofï, and the 
right to exercise it. It was not under any obligation to exercise such 
right. It had the undoubted right to demand payment of the note, as 
it was a demand note, and payment had not been demanded or request- 
ed, and to accept and receive payment in whole or in part, and ask and 
accept a new note for the balance. Cross describes what transpired as 
f ollows : 

"Q. On Oetober 2.5, 1016, did you hâve a talk with Mr. Ellls and Mr. Ch.<ip- 
inan in référence to your business matters? A. I did. 

"Q. Where was that conversation? Where did it take place? A. I talked 
with Ellis flrst at the City Bank, and we adjourned to what I now recall as 
Mr. Ohapman's oilice in this building, OnondaRa County Savings Bank Build- 
ing, which was right near tlie City Bank, and Mr. Cliapinan was called in, or 
met there by appointment, by Mr. Ellls. 

"Q. How did you happen to go over and see Mr. Ellis that morning? A. He 
telephoned for me to corne over. 

"Q. What talk did you hâve with Mr. Ellis that morning, before you came 
up to Mr. Chapman's office? A. I don't recall a word that was said until we 
came upstairs. 

"Q. What took place after you got to Chapman's office? A. Eeference to 
the letter was made by myself. 

"Q.' AVhat did you say, as near as you can recolleot? A. I was asked what I 
proposed to do, and I replied that on account of tlie letter there was nothingj 
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left for me to do Init go iiito bankrnptcy, or lie forced into bankniptcy. Then 
the matter of signiiig tliis chock, wiiich tliey wantcd me to sisii, was brought 
up. 

"Q. Wliat was said about tliat? A. Mr. Ellis, as I recall, said that there 
was a balance in tlie bank which they wanted to oonvert to the note, or apply 
on the note, or to niy aceount, as he called it, and I believe lie sent for San- 
ford to fisnire ont the exact amonnt, sîivjng crédit for this flour, and bad the 
<heck mado ont for me to sign, reqncsted me to sign it, and I did sign it. 

"Q. That check was for about .f2,700? A. As I remember it, $2,700 and some 
dollars. 

"Do you recollect any other talk yuu had there that day? A. I remem- 
ber askine; if the oiitstandinft cbecks would be honored, and they told me that 
they wonld not be ; that they wonid be sent hack." 

The spécial master bas fonnd as to that transaction as follows: 

"The transaction occnrred on the day when the pétition was filed. Whether 
before the filins or after does not appcar. The transaction bears the earmarks 
of a payment. The check was «iven, and therenpon the amount tliereof was 
applied iipon. the o!d note, which was then .siirreiidered, and a new note taken 
for tho balancé. Whik- the situation afforded the bank an opportunity, later 
and in ordinary course, to retain this balance as an offset upon adjusting 
its claim against the baukrnptcy estate, I conclude that what it did do was to 
accept Mr. Cross' ch(,'cl; as a payment, and that the payment having beei\ 
made with knowledîîe of botb parties of the insolvency of the drawer, and 
upon the day of the flling of the pétition, that the tnistee may recover the 
same as preferentlal. * * * 

"(6) On the morniiig of the 2.'ith of October, the date of the filing of the 
pétition, the gênerai deposit acconiit of said John M. O'oss in said bank above 
referred to showed a balance in bis favor of .*'-2,7."')5,24. On that day, upon the 
request of officers of said hank, John M. Cross (>\-ecuted and de'ivered to 
the bank a check for the amount of tho balance to his crédit in said ac(Ount 
and delivered to the hank a new note, payable on demand, for flie dilference be- 
tween the arnonnt due upon tiie original note of S1S,000 and the amount of his 
check, namel.v, .$1."^, 22:1.7(1. inid received in excbange the original note for .?18,- 
000, surrendered to liini liy the baidi." 

[1] The bank, whether Cross was solvent or insolvent, had the 
right to insist on a sct-off, and whether Cross assented or dissented, if 
the note was not paid, to retain the amount of the deposit to the crédit 
of Cross and crédit it on the amount due on the note, there being no 
agreement to the contrary. But the bank had the undoubted right to 
waive this right of set-off, recognize the ownership of Cross as to the 
amount on deposit, and allow him to retain it, check it ont for any 
purpose, or apply it as a payment on the note. The amount of the 
deposit due from the bank to Cross was by means of the check applied 
on the note due from Cross to the bank. In so applying it, both had 
the insolvency in mind, and were acting in view of and in anticipation 
of the bankruptcy of Cross and bankruptcy proceedings. 

Assuming that the amount due Cross was transferred to the bank 
as a payment on the note under such circumstances, was it the giving 
of a préférence which may be recovered by the trustée in bankruptcy 
for the benefit of gênerai creditors? This is a case of conceded in- 
solvency, existing and known to both parties at the time the check was 
given, and the money transferred by means thereof and applied on 
the note. On the one hand, we hâve the equities of the bank ; and on 
the other hand, the equities of the gênerai creditors. The resuit of 
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what was donc was to transfer the balance in bank to the crédit of 
Cross to the bank in réduction of its claim on the note, whether it was 
donc by way of payment or by way of the exercise of the right of 
set-off. If nothing had been done on the filing of the pétition in 
bankruptcy, and an adjustment of the claim of the bank, assuming the 
security was not suiîficient to pay the note, the set-off would hâve been 
made by the bankruptcy court. Equity demanded that the set-off be 
made, but of course the bank had the right to waive its right to hâve 
this done. If the right was actually waived, I do not see that it can 
be revived, for the reason the payment made constituted a préférence 
under the Bankruptcy Act. 

[2] The right of set-off in actions at law did not exist at common 
law in England, but was created by statute, and most, if not ail, of the 
States of the United States bave created this right by statute. The 
équitable remedy of set-off existed, however, at common law, independ- 
ent of any statute. See 34 Cyc. 626, 633, where it is said, citing cases : 

"A set-off exlsts only by virtue of statute, and was unknown at common 
law, according to which mutual debts were distinct and inextinguishable, ex- 
cept by actual payment or release, and a défendant who had a demand against 
plaintifC was compelled to resort either to liis eross-action or a bill in clian- 
cery; but the right of recoupment, being formerly so very limited, gave rlse 
to the necessity of the enactment by statute of the remedy of set-off, which was 
designed by allowing set-offs in actions at law to supersede bills in equity for 
that purpose, and which was derived f rom the compensation of the civil law, 
and the two Systems are analogous in many particulars. * * * 

"The power to compel a set-ofC of debts was exercised by courts of equity 
prior to any statute on the subject, and exists independent of those sta tûtes, 
being allowed upon the gênerai principles of equity and upon the équitable 
jurisdiction of the court over its suitors, and statutes allowing set-offs hâve 
not taken away the équitable jurisdiction, but hâve merely provided a remedy 
at law for the set-off of mutual clalms between parties, which might always 
hâve been done in equity, and were passed maliily to obviate the necessity 
of a resort to equity in every case of mutual independent claims upon both 
sides." 

[3] In New York the provisions of the Code of Civil Procédure on 
the subject of counterclaims inclnde recoupment and set-off (Goodman 
v. Rutchik [Sup.] 171 N. Y. Supp. 152), and the right may be waived 
fBailey v. Fear, 182 App. Div. 331, 169 N. Y. Supo. 581). In Scott 
v. Armstrong, 146 U. S. at page 510, 13 Sup. Ct. 151, 36 L. Ed. 1059, 
decided in 1892, the Suprême Court of the United States said: 

"Where a set-off is otherwise valid, it is not perceived liow its allowance 
can be considered a préférence, and it is clear that it is only the balance, 
if any, after the set-off is deducted, which can justly be held to form part of 
the assets of the insolvent." 

In that case the court was applying the ordinary equity rule of set- 
off, and held : 

"The ordinary equity rule of set-off in case of Insolvency is that, where the 
mutual obligations hâve grown out of the same transaction, insolvency, on 
the one hand, justifies the set-off of the debt due, on the other ; and there is 
nothing in the statutes relating to national banks which prevents the applica- 
tion of that rule to the receiver of an insolvent national bank under circum- 
stances llke those in this case." 
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In the opinion the court further said: 

"The requirement as to ratable dividends is to make them from what belongs 
to the bank, and that which at the time of the insolvency belongs of right to 
the debtor does not belong to the bank. There is nothing new in this vlew of 
ratable distribution. As pointed eut by counsel, the Bankruptcy Act of 13 
Eliz. c. 7, contalned no provision in any way directlng a set-off or the striklng 
of a balance, and by its second section commlssioners in bankruptcy were to 
seize and appraise the lands, goods, money, and chattels of the bankrupt, to 
sell the lands and chattels, 'or otherwise to order tlae same for troe satisfaction 
and payment of the said creditors, that Is to say, to every of the said créditera 
a portion, rate and rate alike, according to the quantity of his or thelr debts.' 
4 Statutes of the Realm, part 1, p. 539. ïet, in the earliest reported décisions 
upon. set-off, it was allowed under this statu te. Anonymous, 1 Mod. 215; Cur- 
son V. Africân Co., 1 Vern. 121 ; Chapinan v. Derby, 2 Vern. 117. The succeed- 
ing statutes were but in récognition, in bankruptcy and otherwise, of the prac- 
tice In chancery in the settlement of estâtes, and it may be said that in the 
distribution of the assets of insolvents under voluntary or statutory trusts for 
creditors the sèt-ofE of debts due has been universally conceded. The equity 
of equality femong creditors is either found inapplicable to such set-ofEs or 
yields to their superior equity." 

Section 68 of the Bankruptcy Act of 1898 provides as follows : 

"a. In ail cases of mutual debts or mutuàl crédits between the estate of a 
bankrupt and a créditer the aecount shall be stated and one debt shall be set 
off against the other, and the balance only shall be allowed or paid. 

"b. A set-off or counterclaim shall not be allowed in favor of any debtor of 
the bankrupt which (1) is not provable against the estate; or (2) was pur- 
chased by or transferred to him after the filing of the pétition, or wlthin four 
months before such filing, with a riew to such use and with knowledge or 
notice that such bankrupt was insolvent, or had committed an act of bank- 
ruptcy." Comp. St. I 9652. 

In Studley, as trustée, etc., v. Boylston, 229 U. S. 523, 33 Sup. Ct. 
806, 57 L. Ed. 1313, it is held that this provision of the Bankruptcy 
Act did not create the right of set-ofif, but recognizes its existence and 
provides a method for its enforcement, even after bankruptcy. In 
that case it was found that the deposits in bank and payment of 
notes therefrom were not made to enable the bank to secure a préf- 
érence by the exercise of the right of set-off, but in due course of 
business. In the instant case there was an agreement by which, while 
the now bankrupt could collect the assigned accounts and deposit the 
proceeds to his crédit, and draw and use same in the conduct of his 
business, on assigning other and new accounts to take their place, 
which was donc, still there was a limitation on the use of such de- 
posits, but nothing which interfered with the right of Cross to check 
out the fund, or any part, and use the money to pay his debts incurred 
in the running of the business, or the note in question, which repre- 
sented loans used by Cross in conducting such business. 

[4] In the instant case it is évident that the purpose of the bank 
from the beginning was to keep ail accounts due the now bankrupt 
within its reach at ail times, together with the proceeds of collections, 
so far as consistent with Cross doing business at ail in his own name. 
This was a secret arrangement between Cross and the bank, and in 
effect gave to the bank an advantage over ail other creditors of Cross, 
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and a préférence, although, perhaps, not a recoverable prefer; -rc. ^'^ 
defined by the Bankruptcy Act. When the money derived frorn ih ■ 
collection of assigned accounts went into the bank in the nanie of 
Cross, subject to his check, and new accounts were substituted hx 
assignment, I think the bank lost ail lien and claim thereon by virtue 
of the agreement to assign accounts as against other creditors, and 
as against the trustée in bankruptcy representing them ; but this f act 
does not affect the right of offset. 

[5] I think the spécial master was right in holding that what the 
parties did on the 25th day of October, 1916, was intended by them 
to be, and constituted, a payment by Cross f rom his funds on deposit 
in the bank to tlie bank, and not an exercise of the right of set-off, and 
that it was not the purpose or intent of the officers of the bank at 
the time to exercise any right of set-off, but to demand or request 
that Cross make a payment on the note by checking the amount on 
deposit to his crédit over to the bank, and that the bank at the time 
accepted and received it, and applied the check as a payment on the 
indebtedness of $18,000 represented by the note, and surrendered such 
note, taking a new note for the balance. The bank in the transaction 
was represented by able counsel, Mr. Chapman, and must hâve known 
that, in order to effect the exercise of the right of set-off, neither the 
présence nor the consent of Mr. Cross nor tïie giving of a check was 
necessary. fn fact, the giving and acceptance of a check was incon- 
sistent with the exercise of the right of set-off, as was the surrender 
of the old note of $18,000 and the giving of the new note for the 
balance, $15,226.76, with a pledge of collatéral the same as before. 
The new note reads as follows : 

•'$15,226.76. Syracuse, N. T., Oet. 25, 1916. 

"On demand after date I promise to pay to the order of my.self fifteen tliou- 
sand two hundred twenty-six 76/100 Dollars, for value received, payable at 
the City Bank of Syratu.se, with interest. 

"I hâve deposlted or pledged as collatéral security for the payment of this 
note : 

Corporation. Issue. Numbers. 

"Assignments of accounts as per lists already in hands of City Bank of 
Syracuse. 

"The margin of collaterals hereunder shall always be kept goort as at prés- 
ent, and at not less than 25 per cent., and in default thereof, this note shall 
immediately become and be payable on demand, and I hereby give to the hold- 
er hereof fuU power and authority to scU or collect at my expense ail or any 
portion thereof, at any place, either in Syracuse, New York, or elsewhere, at 
public or private sale, or otherwise at liolder's option, on the nonperformance 
of the above promise, and at any tline thereafter, wlthout advertlslng the sanle 
or otherwise giving me any notice. In case of sale thereof, public or private. 
the holder may purchase wlthout being liable to account for more than tli ■ 
net proceeds of such sale, and any r iplus arising in any manuer from sii ; 
collatéral may be applied on any other indebtedness now or hereafter ow i,.: 
by me to said bank for which I am or may be liable In this manner. 

' "ISignedJ John M. Cross." 
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The check given by Cross reads as foUows : 

"Tho City Bank 50—43. 

" 'Of the VeopU — ï'.y the l'eople— For the People.' 
[Piclure •■Syracuse, New York, Oct. 25111, 1916. 

Tîip "l'ay to tlu' order of (Jify liunk .i;2,755.24, tweiity-seven liundred 

City fifty-ilve and 24/100 dollar.s, proceeds of collet tioiis from assigned 
Kauk. I accounts. 
"East GenoRPo Street 

"Between 
"Saîina and Warren Streets. No. . John N. Cross." 

If a voucher was desired to show that the right of set-ofif had been 
exercised, an appropriate paper reciting the fact would hâve been 
drawn, executed, and deUvered. I search the évidence in vain for any 
référence by either party during the transaction to the exercise of the 
right of set-off or the existence of such right. In the absence of ail 
référence to set-off, it seems to me the spécial master was right in 
determining that what the parties actually said and did détermine 
what their purpose and intent was. As is said in In re National Lum- 
ber Co. (People's Bank, etc., v. Fell) 212 Fed. 928, 129 C. C. A. 448: 

"The parties chose to pay and to aecept the money in the ordinary course 
of events, and their conduct is to he .iudged by what they did, uot by what 
thpy might hâve done. Bank v. Campbell, 81 U. S. (14 Wall.) 87, 20 L. Ed. 
832." 

In the case just cited the facts shov.' that the depositor gave a note 
of $3,000 to the bank, and that the bank later, and before maturity 
of the note, learned that the maker was insolvent. The depositor 
began to accumulate deposits in the bank, discounting some customer's 
notes for the purpose, refusing to bave other notes, when due, charged 
to its account, as had been its custom, and when the deposits equaled 
its note a check was drawn on the bank, and given to and accepted 
by it in payment of the note, which was surrendered before its ma- 
turity. The Circuit Court of Appeals, Third Circuit, held this was 
not a set-off, but a payment, and a recoverable préférence. The court 
said: 

"Clearly every élément of a preforohee is hère. The only defer.se is that sec- 
tion 68a applies and relievos the l)iuik: 

" 'a. m ail cases of mutual dobts or miitual crédits between the estate of a 
bankrupt and a creditor the account shall be stated and one rtnbt shall be set 
otï against the other, and the balance only shall be allowcd or paid.' 

"The gênerai meaning of this clause is plain enough, »:id we need hardly 
refer to the discussion in Bank v. Massey, l!i2 V. S i;',8, 24 Snp. Ct. 10!), 48 
L. Ed. 380, cited in Bank v. Chicago, etc., Co., 220 TJ. S. 4:i:., ?,B Snp. Ct. 829, .51 
h. Ed. 1268. The difficulty is that the décision dors iiot lit the facts of the 
présent case. If the company had allowed the mon.»? to reniain in its account 
until after bankruptcy had siipervened, a siirution would hâve been preseuted 
to which the clause might bave applied. But tlii.s was not done- The money 
was actually drawn out by the company — for this was the effect of its cheek— 
and was actually handed over to the bank in payment of the note, so that we 
do not hâve a case of mutual accounts wbere one may be set off against the oth- 
er, but the case of the use of money to pay a debt under eircumstances chat 
made the payment preferentiai. The argument really comes to this : If the pay- 
ment had not been made, the bank could bave set off the deposit against the 
note, and the resuit would then hâve been just what it is now. The suflacient 
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answer is — the contlngrency did not happen. The parties chose to pay and to 
aecept the money in the ordinary course of events, and their conduct is to 
be judged by what they did, not by what they might hâve done. Bank v. Camp- 
bell, 81 U. S. (14 Wall.) 87, 20 L. Ed. 832. 

In the instant case we hâve a demand note, not one paid before ma- 
turity. 

In Traders' Bank v. Campbell, 81 U. S. (14 Wall.) 87, 97 (20 L. 
Ed. 832), as to one of the matters involved the court said : 

"There was in the bank on deposit to the crédit of Hitchcock & Endicott on 
the day they gave the judgment note, the suni of 3^325.20. This sum was not 
computed or deducted when the note was given. On the next day, before the 
bank caused the judgment to be entered up, they crcdited this amount on the 
note, and took judgment for that much less. They now assert that this was 
what they had a right to do, and that It should remain a valid set-ofC. But 
this does not appear to hâve been really what was done. It appears that 
Hitclicock & Endicott gave the bank a check for the snm, and by virtue of that 
check it was indorsed on the note as a payment. Now as both the bank and 
the bankrupts knew of the insolvency of the latter, this was a payment by 
way of préférence and therefore void by the thirty-flfth section of the Bank- 
rupt Act. In this case as in the other, if they had stood on their right of 
.9et-o1ï, it might possibly hâve been available, but when they treat It as the 
bankrupts' property, and endeavor to secure an illégal préférence by getting 
the bankrupts to "lalœ a payment In the one case, and seizing it by exécution 
in the other, when they knew of the Insolvency, both appropriations are void." 

I discover no material différence between that case and the one at 
bar. 

True, the amount of the check was indorsed on the note held by 
the bank "as a payment," says the opinion; but in the instant case 
the amount of the check, while not indorsed on the old note of $18,- 
000 as a payment, was applied on the debt represented by such note in 
part payment, and a new note given for the balance; the old note 
being surrendered. True, no money was handled or actually passed 
from hand to hand, but a check representing so much money was 
executed by Cross and passed to the bank, which then credited the 
amount represented by the check on the debt represented by the 
note and the account of Cross was charged the amount of such check. 

This court, on the authority of Traders' Bank v. Campbell, supra, 
would hâve no hésitation in sustaining the report and décision of the 
spécial master, and holding the transactions hère a payment and re- 
coverable préférence and not a set-off, but for the later décision of 
the Suprême Court in Studley v. Boylston Bank, 229 U. S. 523, 527, 
529, 33 Sup. Ct. 806, 57 L,. Ed. 1313. In that case the facts were: 

(1) The Collver Company owed the bank $25,000, represented by 
five notes, of $5,000 each, maturing September 12, 20, and 30, and 
October 3 and 14. The balance of Collver Company in the bank fluc- 
tuated from almost nothing to $54,000. Large sums were deposited 
in August and September, and smaller sums in October and November. 

(2) During that period $22,500 was paid to the bank ; the three notes 
maturing September 12, 20, and 30, being paid by checks on the de- 
posit in the bank. The note due October 3 was charged to the com- 
pany's account, and on the same day a renewal note of $2,500 was 
discounted. The note which fell due October 14 was also charged to 
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the account, according to custôm of which the company had notice, 
and to which it gave its assent. December 16, foUowing, a pétition in 
bankruptcy was filed against the Collver Company, and the trustée 
sued the bank to recover the $22,500, on the ground the bank, at 
the time of the said payments by check and charges to the account 
of the company, had notice of the company's insolvency, and that 
such payments were transfers constituting préférences. (3) In its 
answer the bank alleged that the company was, during the times men- 
tioned, constantly making deposits in the bank, and that upon ail of 
such deposits the bank had a hen and a right of set-oiï, and that the 
right of set-oflf was not affected by the fact, if a fact, that the company 
was at the time of the exercise of such right of set-ofif insolvent. The 
bank also claimed that the exercise of the right of set-ofï did not and 
could not constitute a préférence within the meaning of the Bank- 
ruptcy Act. (4) The référée held that such payments were not trans- 
fers, or, if such, the trustée could not recover, inasmuch as the 
bank had no reasonable cause to believe that the payment of such 
notes would operate as a préférence. 

The District Court held that the deposits had been made honestly 
and in due course of business, and that the bank, by virtue of its 
banker's lien and right of set-off, could retain the money. This hold- 
ing was affirmed by the Circuit Court of Appeals. 200 Fed. 249, 118 
C. C. A. 435. The trustée then took the case to the Suprême Court, 
claiming that, if the charges by the bank to the account of the com- 
pany were not transfers, but the exercise of the right of set-ofï, the 
giving and acceptance of the three checks in payment of three of the 
notes certainly were, and that the bank necessarily knew it was re- 
ceiving a préférence. This claim was insisted on, notwithstanding the 
unreversed finding that the bank had no reasonable cause to believe 
that the payment of the notes would operate as a préférence. The 
Suprême Court on this subject said, as to payment by the checks: 

"But If, as found by the référée, the bank had no reasonable cause to believe 
such transfers would effect a préférence, the payments by checks for $15,000 
drawn on the deposit account are as much protected as if on the same dates 
similar checks had been given in payment of like amounts due another bank, 
with which the Collver Company kept no account. For there is nothlng in 
the statute which deprives a bank, with whom an insolvent is doing business, 
of the rlghts of any other créditer taking money without reasonable cause 
to believe that a préférence will resuit from the payment. The Bankruptcy 
Act contemplâtes that by remaining in business and at work an insolvent may 
become able to pay ofE his debts. It does not prevent him from continuing in 
trade, depositing money In bank, drawing checks, and paying debts as they 
mature, either to his own bank or any other créditer. It does provide, how- 
ever, that if bankruptcy ensues ail payments thus made, within the four 
months period, may be recovered by the trustée. If the creditor had reasonable 
cause to believe that a préférence would be thereby effected." 

This, of course, effectually disposed of the contention of the trus- 
tée that he could recover the payments made by check, if payments 
and transfers of property, within the meaning of the Bankruptcy Act ; 
that is, of any claim to recover same as a mère préférence. The un- 
reversed finding was that the bank did not hâve reasonable cause to 
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believe that a préférence would be effected by the receipt of such 
payments by check. The court then goes on to say : 

"We flnd nothing In the record to indicate that the deposits were mado 
for the purpose of enabling the bauk to secure a préférence by the exercise of 
the right of set-off." 

The court then went on to discuss the nature of the right of set-off 
and then summarizes as follows: 

"The bank was Indebted to the Collver Company as a depositor some 
§54,000 for money dcposited in good faith in the usual course of business and 
with no purpôse of enabling the bank to secure the right of set-off. Tlie 
Collver Company, on the other haud, was indebted to the bank $25,000 on notes 
maturing at varions dates. Thèse were mutiial debts, and if, on the date the 
tirst note became due, the Collver Company had failed to pay It, the bank could 
hâve enforced its banker's lien on its right of set-oflf, by applying 15,000 of the 
deposits in payment of the note which matured that day, and so on as earh of 
the other notes became due. It cannot hâve been illégal for the parties on 
September 12, 20, and 30, and on Octobér 3 and 14, to do what the law would 
bave required the trustée to do in stating the account after the pétition was 
flled on December 16, 1910. No money passed in either instance ; for whcther 
the checks for §5,000 were paid or notes for $5,000 were chargea was, in 
either event, a bock entry équivalent to the voluntary exercise by the parties 
of the right of set-off." 

It has not been found by the spécial master, and I do not see how 
it could be found, on the évidence in this case, that the deposits in the 
City Bank were made by the now bankrupt or received by the bank 
with any view or purpose of enabling the bank to secure or exercise 
the right of set-off. Hence, under the décision in the Studley Case, 
quoted from, it c.omld not hâve been illégal (that is, the création or 
payment of an illégal or recoverable préférence) for the parties on the 
day the pétition in bankruptcy was filed to volùntarily do what the 
law would hâve required the trustée to do after the pétition was filed. 
Under the ruling of the Suprême Court it is not enough that the appli- 
cation of the smaller debt owing by the bank to Cross was applied, by 
means of a check drawn by liini and payable to the bank, and by it 
charged to the account of Cross, to the extinguishment so far as it 
would go of the larger debt of $18,000 owing by Cross to the bank. 
Even if we regard it as a payment, it was a payment to the bank of a 
fund deposited in the bank subject to check, to which such bank was 
t-ntitled, if not checked out to others, and on which it had what 
ihe opinion in the Studley Case calls a "banker's lien." 

[6] If the bank had such a lien, and requested and obtained the 
check against the account for the money, and applied it on the debt 
owing by Cross to the bank, it was simply a réduction to absolute con- 
trol of that in its possession to which it had a légal and an équitable 
right for the purpose of set-ofï. I cannot see that it can properly 
be held that the bank waived its banker's lien when it requested and 
obtained a check for that of which it had possession, and on which it 
had such lien, and then applied it in réduction of the demand note 
held by it. The effect of the transaction was to apply the amount of 
the deposits remaining to the crédit of Cross where the law and 
equity would hâve applied it after the filing of the pétition, if nothing 
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had been doue. While the checking over of the amount of the deposit 
^vtl•. !-r.+ n^entioned as an exercise of the right of set-off, the acts 
done did operate as a practical set-off of the deposit owing by the 
bauk U> Cross against and in réduction of the note due on demand 
from Cross to the bank. I think vvhat was done that day operated 
as a demand, and that the note had become due and payable when 
the check was given. 

It cannot be doubted that in the instant case the bank knew, when 
it requested or demanded the check from Cross, that the receipt and 
crédit on the note of the amount represented by it then on deposit 
would reduce the estate of Cross by that amount, and that the bank 
also knew that the receipt of the clieck and crédit on the note of the 
amount represented thereby would operate as a préférence, when con- 
sidered as a payment by a debtor to a creditor only ; both having 
knowledge of the insolvency. The bank had just completed an exam- 
ination of the books of Cross and was aware of his insolvency ; that is, 
that his property at a fair valuation would not pay his debts. The 
giving of the check and its application on the note operated to pay 
so much on the note and reduce the indebtedness of Cross to the 
bank by that amount, and so pay that amount in full. But the décision 
in Studley, as Trustée, etc., v. Boylston Bank, supra, holds that a 
bank has a banker's lien on its customers' deposits in such bank, and 
under it the right to set off or apply the amount of such deposit, so 
far as necessary, against such due indebtedness as the customer owes 
the bank. If a bank, on discovering the insolvency of its customer 
and his inability to pay his creditors in full, loses its lien and this 
right of set-off — that is, its right to enforce its banker's lien — then it 
can be held that requesting the customer to turn over the deposit and 
receiving it by means of a check and applying it on the debt of 
the customer to the bank constitutes a preferential payment under the 
Bankruptcy Law, but not otherwise. 

[7] As I understand the Studley Case, it is intended to hold, and 
does hold, that if a bank holds the note of one of its customers, and 
the customer makes deposits in due course of business from time to 
time and without intent to give the bank an opportunity to secure a 
préférence by exercising the right of set-off, and has a balance to his 
crédit due from the bank, and the note falls due and is not otherwise 
paid, the bank has this banker's lien on the deposit, and may enforce 
it by set-off, even if it has at the time full and complète knowledge of 
the insolvency of such customer, and that the customer contemplâtes 
bankruptcy proceedings, and that such set-off may be made before such 
bankruptcy proceedings are instituted, or thereafter, and that the fact 
that the set-off or enforcement of the lien takes the form of a payment 
by check drawn against the account is immaterial. If, however, such 
deposit in the bank is built up by the customer to the knowledge of 
the bank for the purpose of allowing the bank to exercise this right of 
set-off, then the payment by check on the account would constitute a 
preferential payment, denounced by the Bankruptcy Act. 

If such deposits are made for the purpose described and received 
with that understanding, we hâve a case where the money of the 
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bankrupt is placed within the reach and power of the bank, to be 
applied on its claim to the exclusion of other creditors, and, assumtng 
reasonable cause to believe the existence of insolvency, would consti- 
tute a transfer of property and a preferential payment, whether a 
check was given or not. Hence, guided by and following the Studley 
Case, while the transaction of asking and receiving the check and ap- 
plying it on the note of $18,000, and taking a new note for the bal- 
ance, has the earmarks of a payment, and not of a set-oiï, still, con- 
sidering the relation and rights of the parties, it would seem that the 
right of set-off, if it existed, was not waived, but that a practical set- 
oS, permissible and justifiable under the law as settled in the Studley 
Case, was in fact made by the parties. The money was checked over, 
to be applied on the note due the bank, and was so applied, and not 
for any other purpose. 

Studley, Trustée, etc., v. Boylstan Nat. Bank, 229 U. S. 523, 33 
Sup. Ct. 806, 57 L. Ed. 1313, holds that the Bankruptcy Act did not 
create the right of set-off, but recognizes its existence and provides 
a method for its enforcement even after bankruptcy. In that case it 
was found that the deposits and payment of notes were not made to 
enable the bank to secure a préférence by the exercise of the right of 
set-off, but in due course of business. N. Y. Co. Nat. Bank v. Mas- 
sey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380. 

[8] But the relation between the City Bank and Cross was not that 
of the ordinary depositor and borrower, from a bank with such bank. 
In such a case each becomes the debtor and also the creditor of the 
other, and the right of set-off seems to attach as matter of law. Hère 
in the first instance the accounts due Cross were assigned to the bank 
as collatéral security for the payment of the note, but it was a part of 
the agreement that Cross should collect such accounts and deposit the 
proceeds of such collections in the bank, with the right to draw on 
and against such deposits for the payment of his debts and obligations 
incurred in continuing and running his business. This agreement the 
bank was under obligation to recognize and perf orm. It had no right 
as against such creditors to appropriate such deposits, when made, to 
the payment or extinguishment of a pre-existing debt owing by Cross 
to the bank. I am of the opinion that the relations between the bank 
and Cross under their agreement were such that as to the amount on 
deposit in the bank derived from assigned accounts the right of set- 
off against pre-existing debts owing by Cross to the bank did not exist 
in fayor of the bank. 

The spécial master has found in substance, and I think the finding 
justified and required, that the transaction, at the time the check was 
given between Cross and the bank, constituted and amounted to a 
payment on the note, and thus in substance is a finding that the giv- 
ing and acceptance of the check, was not the exercise of the right 
of set-off. Considering the two cases referred to, decided by the 
Suprême Court of the United States, in connection with ail the facts 
of this case, 1 hâve reached the conclusion that the giving of the 
check by Cross to the bank, and the application thereof on the note 
as a payment, and the giving of a pew note for the balance, constituted 
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a payment and the giving of a préférence, voidable under the Bank- 
ruptcy Law. 

As to the $621.61, the balance received by the bank for the flour, I 
am unable to find any justification for the rétention of same and the 
application thereof on the old note for $18,000. There was no agree- 
ment, express or implied, which would authorize such rétention and 
application of that balance on the note. 

There will be an appropriate order accordingly. 



THE ST. S. ANGELO TOSO. 

(District Court, E. D. Pennsylvania, May 26, 1920.) 
No. 28. 

1. Sales 'S=>273 (3) — Reliance on seller presumed in absence of opportunity to 

inspect. 

Under Sales Act Pa. 1915 (P. I.,. 547) § 15, subpars. 1, 2, whleh was a 
re-enactment of the exlsting common law, there is an implied warranty of 
fltness for use where the seller knew the goods were ordered for a partlcu- 
lar purpose, and the buyer rellcd on the seller, and reliance by the 
buyer may be presumed from absence of opportunity to inspect before 
delivery of the goods, so that a seller of coal dellvered in a ship's bunkers 
for steam purposes Impliedly warrants it fit for that purpose. 

2. Sales <S=>273(1) — Reliance on seller must be shown. 

To establish an implied warranty of fltness for purpose, the fact of re- 
liance by the buyer on the seller must be shown, either by proof of the 
actual tact or by proof of facts from which It may be presumed. 

In Admiralty. Libel by the Charles D. Norton Coal Company 
against the steamship St. S. Angelo Toso. On final hearing. Libel 
dismissed. 

Vivian Frank Gable and Owen J. Roberts, both of Philadelphia, 
Pa., for libelant. 

Malcolm Sumner, of New York City, and Henry P. Brown, of 
Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. The Charles D. Norton Coal Com- 
pany filed its libel against the steamship St. S. Angelo Toso, claimirig 
upon a cause of breach of contract for supplying 992 tons of bitumi- 
nous coal during the month of August, 1917, at the agreed price of 
$5.81 per ton f. o. b,, amounting to $5,763.52, with înterest from 
August 23, 1917. The coal was supplied under the followiisg cir- 
cumstances : 

The respondent, the Societa Nazionale di Navigazione, the owner 
of the Toso, had on July 10, 1917, in pursuance of téléphone conver- 
sations, purchased coal for its steamship Fagernes, through an order 
by letter as follows: 

"July 10, 1917. 

"Charles D. Norton Coal Company, Stephen Girard Building, Philadelphia, 
Pa.— Gentlemen : Conflrming our téléphone convere.'îtion of even date, will 
you kindly arrange to furnish three hundred eighty-flve (S85) tons of flrst 

igEsFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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quality bituminous coal for bunker to our S. S. Fagernes, due to arrive in tbis 
port within the next few days? We may désire delivery of this coal eitlier at 
Port Richmond or Pier 40, South Wharves, and as it niust be handted by 
lighter alongside the shlp, we présume either point will be satlsfactory to you. 
The price of this coal is to be $6.82 per ton, f. o. b. steamer ; payment to be 
made before the sailing of the steamer. This priée includes trimming in 
bunlcers. As soon as tlie ship Is reported, we will advise you. ïhanking you 
for your prompt attention to this, we are, 

"Yours very truly, Societa Xanioiiale di Navigazione, 

"F.L.G. Manager." 

During the negotiations for the sale for the Fagernes, Mr. Brown, 
président of the Hbelant company, informed Capt. Maggi, manager 
of the respondent, and Miss Grund, its employé, that if given more 
time upon the next purchase the libelant would be able to supply a 
better quality of coal than it delivered to the Fagernes. Subsequently 
Miss Grund telephoned Mr. Brown and told him that the Toso had 
sailed from Genoa, and that the respondent would need 1,000 tons of 
bituminous coal for its bunkers on its arrivai at Philadelphia. Mr. 
Brown quoted a price, which was accepted by Miss Grund, and the 
following letter was sent the libelant: 

"238 Dock Street, Philadelphia, Aug. 4, 1917. 

"C. D. Norton Coal Company, Stephen Girard Building, Philadelphia. Pa. — 
Dear Sir: Confirming our téléphone conversation of even date with Mr. 
Brown, we désire you to enter our order for one thousand (1,000) tons bi- 
tuminous coal for delivery to our steamers between August IDth and 31st. It 
is understood that the price for this coal is to be five dollars and elghty-oîie 
cents ($5.81) per ton trimnied in bunkers, Terms cash on delivery. Kindly 
acknowleuge receipt and oblige, 

"Yours very truly, Societa Nationale di Navigazione, 

"G. Maggi, Manager." 

To the above fctter the libelant sent the following reply: 

"Philadelphia, Aug. 8, 1017. 
"Societa Nazionale di Navigazione, 238 Dock Street, Philadelphia— Dear 
.■-.ir: Your favor is at hand ordering one thousand (1,000) tons of bituminous 
coal for delivery to your steamers about August l.")th, price $5.81 gross ton 
trimmed in ounkors, which we will be pleased to gi^e our .attention. Terms, 
cash upon delivery. Thauking you l'oi- the order and avvaiting your further 
favors, we are, 

"Yours truly, Charles D. Norton Coal Company, 

"Per Walter P. lîrown. Président." 

The respondent défends upon an alleged breach of warranty by the 
libelant, based upon the following propositions: 

(1) The respondent, expressly or by implication, made known to 
the libelant the particular purpose for which the coal was required. 

It is not denied by the libelant that it was made part of the terms of 
the contract between the parties that the libelant was to deliver bitu- 
minous coal in the steamer's bunkers, to be used for steam purpdses 
in propelling the steamer. 

(2) The respondent relied upon the libelant's skill and judgment. 
This is denied by the libelant, and is the real point of controversy in 

the case, which will be discussed hereinafter. 

(3) The coal was not reasonably fit for the purpose for which it 
was required. 
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This proposition is fully sustained by the évidence, which shows 
that the coal supplied contained foreign matter, consisting of slate, 
mud, sand, and stone, which was estimated by the respondent's wit- 
nesses to compose about 25 per cent, of its bulk. As a resuit of tests 
made on board the vessel, the coal would not keep up steam; the 
fîres could not be kept up, and consequently pressure could not be 
maintained in the boilers. While the normal speed of the vessel was 
12 miles an hour, the steam developed with the coal supplied would 
not enable it to maintain speed in excess of 7 miles an hour. 

The libelant relies upon the two propositions : 

(1) The respondent did not rely upon the skill and judgment of the 
libelant; and 

(2) The libelant's undertaking was performed by delivery to re- 
spondent of merchantable bituminous coal trimmed in bunkers. 

As to the libelant's second proposition, there can be no dispute 
that the coal delivered was bituminous coal, and its merchantability 
is established by évidence of those experienced in the trade, and the 
fact that after unloading from the Toso, it was sold for $5.50 per 
ton. The contest in the case, therefore, is narrowed down to the ques- 
tion whether, in supplying coal, which was bituminous coal of mer- 
chantable quality, but which was not reasonably fit for use as bunker 
coal, the libelant committed a breach of an implied warranty. 

Section 15, subparagraphs 1 and 2, of the Pennsylvania Sales Act 
of 1915 (P. L. 547), is as follows: 

"Sul)jeoc to the provisions of this aot and of any statute in tliat bebalf, there 
is no implied warranty or condition as to tlie quality or fitness for any par- 
tienlar purpose of goods supplied under a contract to sell or a sale, except as 
follow.s : (1) Whero the buyer, exin'essly or by implication, makes known 
to the seller the particular purpose for which the goods are required, and it 
iippears that the buyer relies ou the seller's skill or judgment (whether he 
be the grower or manufacturer or not), there is an imnlied warranty that 
the goods shall be reasonably fit for such purpose. (2) Where the goods are 
boiight by description from a seller who deals in goods of that description 
(wliether he be the grower or manufactiirer or not), there is an implied war- 
ranty that the goods shall be of merchantable quality." 

In order, therefore, to raise an implied warranty that the coal was 
to be reasonably fit for use as bimker coal, it is necessary, in addi- 
tion to the respondent having made known to the libelant the particu- 
lar purpose for which the coal was required, that it also appear that 
the respondent relied upon the libelant's skill or judgment. There is 
nothing in the respondent's letter to the libelant of August 4, 1917, 
nor in the reply of August 8, 1917, from which alone the inference 
of such reliance could be drawn. The respondent for proof of reliance 
upon the libelant's skill or judgment relies upon the fact that the 
letter of July lOth called for "first quality bituminous coal," and 
that during the negotiations Mr. Brown, président of the libelant, 
informed Capt. Maggi, respondent's manager, and Miss Grund, that 
if the libelant were given more time on the next purchase, it would 
be able to supply a better quality of coal than that delivered to the 
Fagernes. This conversation had relation to anticipated future busi- 
ness between the parties. 

265 F.— 50 
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At the time of the transaction it was known to both that it was 
difficult to get coal, owing to the market conditions due to the war, 
and that the respondent ordered the coal for the Toso as soon as it 
appeared that it had left Genoa, and confirmed the order by the letter 
of August 4th for delivery between August 15th and 31st, thus 
taking advantage of Mr. Brown's oflfer by giving notice a longer time 
before deHvery than in the case of the Fagernes. 

[1] In my opinion the implied warranty arose, without regard to 
prior negotiations, in view of the fact that the respondent had no op- 
portunity of inspection before delivery. The Sales Act raises an im- 
plied warranty where, in addition to the fact that the buyer has made 
known to the seller the particular pvtrpose for which the goods are 
required, it appears the buyer relies on the seller's skill or judgment. 
Before the passage of the Sales Act, where the seller knew the partic- 
ular purpose for which goods were required, and there was no oppor- 
tunity for inspection by the buyer before delivery, a presumption of re- 
liance upon the seller's skill or judgment was held to arise. 

In Kansas City Boit & Nut Co. v. Rodd, 220 Fed. 750, 136 C. C. A. 
356, in discussing the Ohio Uniform Sales Act (Gen. Code, § 8395 
[1]), which contains a similar provision to that of section 15, sub- 
paragraph 1, of the Pennsylvania act, the court said: 

"We nnderstand that thèse provisions substantlally enact tlie eommon-law 
rule, unless possibly (which we do not décide) subdivision 1 substitutes a ques- 
tion of tact for the presumption that the buyer relied on the seller's skill or 
judgment." 

And the court held: 

"Plalntiff had no opportunity for previous Inspection, and we think was 
entitled to rely, and will uaturally be presuined to bave relied, upon the seller's 
skill or judgment." 

The gênerai rule at common law, as stated in Dushane v. Benedict, 
120 U. S. at page 636, 7 Sup. Ct. at page 697 (30 L. Ed. 810), is this : 

"When a dealer contracts to sell goods which lie deals in, to be applieil to a 
particular purpose, and the buyer has no opportunity to inspect tlieni Ijcforc 
delivery, there is an Implied warranty that they sliall be reasonably ttt for 
that purpose. Jones v. ,Iust, L. R. 3 Q. B. 197, 203 ; * * "* Kellogg Bridge 
Co. V. Hamilton, 110 U. S. 108." 

And in Kansas City Boit & Nut Co. v. Rodd, supra, the court said : 

"As we understand the rule, the existence or nonexistence of an implied 
warranty of fltness for a particular use dépends upon whether or not the 
buyer is presumed to hâve relied upon his own judgment, or on the skill or 
judgment of the seller." 

[2] The reliance of the buyer on the skill or judgment of the seller 
must appear; that is, it must be a fact proved in the case, either 
through direct évidence of the fact itself, or évidence of facts from 
which the inference or presumption may be drawn. One of the facts 
from which such inference may be drawn is the fact of knowledge 
by the seller that the goods are to be applied to a particular purpose, 
but that fact, without the lack of opportunity for inspection, would 
be insufficient; but when knowledge of the particular use is shown. 
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and the lack of opportunity of inspection is also shown, then the pre- 
sumption of reliance upon the skill and judgment arises. 

There is nothing in the terms of the Sales Act which requires a 
différent rule of évidence to establish reliance upon the skill or judg- 
ment of the seller from the rule generally accepted prior to the pas- 
sage of the act. As the fact of knowledge is shown, and the inference 
or presumption of reliance may be drawn from that fact and the lack 
of opportunity of inspection, a warranty of fitness is implied under 
the statute. See Gillespie Brothers & Co. v. Cheney, 65 L. J. R. Q. 
B. Div. 552. 

It is concluded, therefore, that the implied warranty of fitness un- 
der the terms of the Sales Act was broken by the libelant, and it is 
therefore not entitled to recover. 

A decree may be entered, dismissing the libel, with costs. 



UNITED STATES ex rel. SANTANTOMO v. WARDEN OR KEEPER OF 
NAVAL PRISON IN NAVY Y.ARD, BROOKLYN, N. Y. 

(District Court, E. D. New York. November 21, 1919.) 

1. Arniy and navy <®=>44(2) — Jurisdiction of court-martial lest by discharge 
from arrest and release from active service. 

A naval court-martial loses iurisdictlon to try for an offense committed 
during active service In ttie navy by di.scliarge of the offlender from arresc 
vsrithout charges having been preferred against him and by subséquent re- 
lease from active service. 
3. Army and navy <S=>44(2) — Inactive member of reserve cannot be recalled 
into service to give court-martial jurisdiction. 

A member of the navy, who had been given a certiflcate of release from 
activé service and of honorable service can be recalled into active service 
only in conformity vrith the limitations and régulations on that subject, 
and cannot be recalled to give the naval court-martial jurisdiction to try 
him for an offense committed while he was in active service. 

Pétition for writ of habeas corpus by the United States, on the 
relation of Michael V. Santantonio, against the Warden or Keeper 
of the Naval Prison in the Navy Yard at Brooklyn, N. Y. Writ 
sustained, and relator discharged. 

This is a pétition for a writ of habeas corpus, flled in behalf of the relator, 
made returnable November 11, 1919, and by adjournment continued for hearing 
until November 20, 1919. The return to said writ was made and flled Novem- 
ber 13, 1919, by John D. MacDonald, Rear Admirai of the United States Navy, 
who is the commandant of the Navy Yard, and in whose custody the relator 
was at the time the writ was issued. The traverse to the return was flled 
November 19, 1919, and on November 20th the faets were stipulated. In view 
of the stipulation, it is not necessary to set forth the pleadings. The stipula- 
tion is as foUows: 

iirst. Michael V. Santantonio enllsted in the Naval Coast Défense Reserve, 
United States Naval Reserve Force, as chief boatswain's mate, on May 19, 
1917, at New York Cty, N. Y., for a term of your years from that date. The 
original enllstment and record of Michael V. Santantonio is offered in évidence 
and received as Government's Exhibit No. 1. 

Second. The salcl Miciiael V. Santantonio was confined to the prison barracks 
of the Navy Yard from October 31, 1918, to January 14, 1919, pending an in- 

^=Por other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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vestigratlon. Oertifled copy of record of confinement and releaso, and letter 
ordering release, entercd in record and marked Relator's Exhlblt T)^ and D-. 

Third. Between Mardi 31, 1010, and April 9, 1910, the said Mieliael V. 
Santantonio was ordered to and did perform active duty on the U. S. S. 
America, a transport under tlie eontrol and opération of the United States 
Kavy. 

Fourth. The sald Michael V. Santantonio was placed on the inactive list on 
April 9, 1919. Tlie orders placing him ou tlio Inactive list are oftered in évi- 
dence, and received and marked Kelator's îîxhlbit A. The certificate of faith- 
ful discharge of duty is olîered in évidence, and received and marked Relator's 
Exhinit B. 

Fifth. On October 2.5, 1010, Hon. .losephns Daniels, Secretary of the Navy 
of the United State.s of America, sent a letter relative to Michael V. Santan- 
tonio, which is offered in évidence, received and marked Relator's Exhibit C. 

Slxth. On the 4th day of November, 1910, Michael V. Santantonio was 
arrested by the authority of the TTuited States Navy and removed to the 
prison barracks in the Navy Yard, where he stlU is, and on the 4th day of No- 
vember, 1919, he was served with a copy of the spécifications setting out the 
crime whicli the naval authorities alleged Michael V. Santantonio had com- 
mitted. The said .spécifications are ol'forcd and received in évidence as Gov- 
ernment's Exhibit No. 2. 

Kelator makes no point that return to writ should hâve beeu verifled and 
wai\'es such vérification on return. 

Slade & Slade, of New York City, for relator. 
Leroy W. Ross, U. S. Atty., of Brooklyn, N. Y., for commandant 
of Navy Yard. 

THOMAS, District Judge (after stating the facts as above). The 
relator claims that he is illegally confined in the prison connected 
with the United States Navy Yard in Brooklyn, and that he was il- 
legally arrested and is unlawfully deprived of his liberty by virtue of 
his arrest on November 4, 1919, and that the naval authorities are 
without jurisdiction. 

It appears that on May 19, 1917, the relator enlisted in the United 
States Naval Coast Défense Reserve, and was then given a rating 
as chief boatswain's mate, and that the period of that enlistment was 
four years. On October 31, 1918, the relator was arrested and con- 
fined in the prison connected with the United States Brooklyn Navy 
Yard, while the authorities were conducting a certain bribery investi- 
Sfaton, and on the iSth of January, 1919, without any action having 
been taken respecting the charges, the relator was released and 
restored to duty. 

After the aforesaid arrest, and from March 31, 1919, until April 
9, 1919, the relator was ordered to perform and did perform active 
duty on the U. S. S. America, a transport under' the opération and 
contre! of the United States government. Finally, on April 9, 1919, 
the relator was released from active service and received from the 
proper officer a war service certificate, certifying that the relator "had 
performed honorable service" from the time of his enlistment to 
the day of his releaese from active service. 

Thereafter the relator entered civil life, and became and war. a 
civilian from April 9, 1919, until November 4, 1919, on which day 
he was rearrested by the United States naval authorities, and on said 
day and for the first time was served with spécifications setting forth 
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the nature of the alleged crime, which said spécifications were dated 
August 20, 1919, and charged a violation of certain rules and régula- 
tions of the United States Xavy while the relator was in active serv- 
ice ; this being the same charge upon which he was arrested on Oc- 
tober 31, 1918, and released and restored to duty on January 15, 
1919. 

The question hère presented for answer is: Can an enlisted man 
in the United States Naval Reserve Forces be tried by a navy court- 
martial for an offense alleged to hâve been committed while in active 
service, and be amenable to a court-martial after he has been re- 
leased from actual service and entered civil life ; no charges or 
spécifications of charges having been preferred against him prior to 
his release from active service? 

[1] The answer to this question dépends, as I view it, entirely 
upon the question of whether the jurisdiction which was obtained by 
the naval authorities by the arrest of October 31, 1918, and which was 
asserted until January 15, 1919, when the relator was released, was 
then forfeited or not. In my judgment it was. If the Navy Depart- 
ment had the relator under investigation and confinement during that 
investigation, and sufïicient évidence had been found to justify his 
présentation to a court-martial, it would be idle to say that under such 
circumstances the authorities would order his release and restoration 
to duty. Such ofificers would hâve been derelict in their duty, had 
they not, according to the rules and régulations of the Navy, presented 
the relator before the court-martial for trial. During this period of 
time — i. e., from October 31, 1918, to January 15, 1919 — the Navy had 
jurisdiction to deal with the relator in accordance with the rules 
and régulations of the Navy. But, when he was released and restored 
to duty, jurisdiction was lost until such time as a new arrest might be 
made while the relator was in active service, for the only fair in- 
ference to be drawn from the fact of his release and restoration to 
duty, in the absence of any explanation respecting the release of 
January 15, 1919, must be that the resuit of the investigation for a 
period of ten weeks had satisfied the authorities that there was not 
sufïicient évidence against the relator to justify the authorities in 
further holding him under arrest, or to justify them in presenting 
him to the navy court-martial for trial. 

If there could possibly be any doubt respecting the logical con- 
clusion above expressed, it is completely dissipated by tne lurther ac- 
tion of the authorities under date of April 9, 1919, when the relator 
received his war service certificate, certifying that he had performed 
honorable active service from the date of his enlistment until the date 
of his release from active duty. Certainly then ail jurisdiction over 
the person of the relator was lost, except under the circumstances 
provided by the rules and régulations, which need not hère be speci- 
fied, as they are not now pertinent. 

But further facts appear from the stipulation, which in my judg- 
ment made the conclusion herein expressed uncontrovertible. The 
certificate of release is dated April 9, 1919. The spécifications setting 
forth the alleged crime are dated August 20, 1919, and they were 
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served on the relator November 4, 1919. It thus appears thai the 
spécifications were prepared over four months after the relater had 
been released from active service and charge the relator with having 
committed one offense on October 18, 1918, another on October 31, 

1918, and still a third on October 18, 1918, ail nearly six months prior 
to his release from active service, and yet the certificate certifies that 
the relator performed "honorable service" from May 19, 1917, to 
April 9, 1919. It can be argued that the authorities did not know of 
the alleged crime, and so could not hâve filed their charges earlier; 
but it appears fairly by inference, at least, that they did know the 
charges were the same, because the charges under investigation from 
October 31, 1918, to January 15, 1919, were designated on the record 
as "bribery investigation." 

So the conclusion is imperative that the naval authorities lost juris- 
diction of the person of the relator on January 15, 1919, when he was 
"released and restored to duty," and that if jurisdiction still existed, 
by virtue of the fact that he was still on active duty, then jurisdic- 
tion was completely lost on April 9, 1919, when he was discharged 
from active service. 

It is not my purpose, as it is unnecessary, to discuss the opinion 
expressed in the letter written by the Secretary of the Navy to the 
commandant of the Brooklyn Navy Yard under date of October 25, 

1919, nor the letter of the Attorney General to the Secretary of the 
Navy in reply to one asking for the opinion of the Attorney General, 
and under date of July 10, 1919, as neither of thèse high officiais were 
passing judicially upon the question then propounded. 

[2] It is contended by the district attorney that the relator, being 
under pay of $1 a month, is subject to the jurisdiction of the naval 
authorities. He is for a very limited purpose, and the limitations are 
set forth in the rules and régulations. But we are hère involved with 
the fundamental proposition of jurisdiction for a very spécial purpose. 
It seems too fundamental to require the citation of authority to sup- 
port the claim of jurisdiction lost and jurisdiction maintained, be- 
cause no tribunal can of its own motion assume jurisdiction. Some 
person must in some légal way invoke it. In the instant case it was 
lost and it cannot now be regained. 

The elaborate and interesting brief filed by the Naval Department, 
and the authorities cited in it, hâve been carefully studied, and it is 
sufficient to say that this ruling is in no wise in conflict with any 
of the many cases relied upon, because ail of them are predicated upon 
the proposition that, where jurisdiction has once attached, it cannot 
be divested by mère subséquent change of status, and that this prin- 
ciple justifies the trial and sentence of a person out of the service, 
where jurisdiction has attached while he was in the service. The 
fallacy of the claim is apparent. In the cases relied upon, jurisdiction 
had attached, and had not been lost. Hère, when it did attach, it 
was lost, and cannot now be recovered. • 

The United States naval authorities had no jurisdiction over the 
relator, and he can only be recalled into the service in accordance 
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with the rules and régulations of the Navy, and not for the purpose 
of giving the navy court-martial jurisdiction. 

The writ is sustained, and the relator discharged. Ordered accord- 
ingly. 



WOOD V. NATIONAL CORPORATION. 
REBER V. MERCHANT8' WAREHOUSB CO. 

(District Court, E. D. Pennsylvanla. June Term, 1919.) 
No. 1931. 

1. Receîvers <S=>72 — Court can exercise summary powers only as to property 

within its possession. 

A court appolnting a receiver can exercise summary powers against 
tliose not partes to the action only with respect to property which cornes 
Into its possession, eltlier actual or constructlve, and as to other riglits 
and property its receiver must proceed by plenary process, subject to re- 
strictions governing other litlgants. 

2. Receivers «S^Gî — ^Receiver of consignée has possession of goods stored in 

warehouse. 

Goods consigned to the corporation for which a receiver was appointed, 
and stored in a warehouse, are in the possession of the receiver, and the 
court appointing him can protect such possession by summary proceed- 
ings against the warehouseman, though it could hâve, under tlie statute, 
no jurisdiction of an action by the receiver against the warehouseman. 

3. Courts '®=>347 — Separate riglits of différent individuals cannot be enforced 

in bill. 

ïliough equity rule 26 (201 Fed. v, 118 C. C. A. v) permits independent 
causes of action to be joined lu one blll of complaint, différent persons, 
having separate and différent daims aganst one défendant, cannot join 
in a bill to enforce them. 

4. Receivers "S^ÎZ — Ancillarj' bill by receiver held not to seek enforcement of 

rights of individuals. 

An ancillary blU of complaint by a receiver, which alleged that ail 
the title to the goods claimed had vested in the receiver, is not objectlon- 
able as seeking to euforce tlie rights of separate individuals, though prior 
statements of the blU as to the history of the goods suggested an interest 
by another therein. 

In Equity. Suit by Lyndon D. Wood against the National Corpo- 
ration. On motion by the Merchants' Warehouse Company to dis- 
miss ancillary hill filed against it by J. Howard Reber as receiver. 
Motion denied. 

See, also, 263 Fed. 250. 

Reber & Granger, of Philadelphia, Pa., for receiver. 
M. Hampton Todd, of Philadelphia, Pa., for Merchants' Ware- 
house Co. 

DICKINSON, District Judge. It is unnecessary to follow the 
analysis of the solicitor for the défendant of the grounds upon which 
this motion is based, for the reason that the plaintiff concèdes that 
the bill should be dismissed unless the proposition of law upon which 
he relies is sound. The proposition, stated most broadly, is that, 

^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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when a court of equity has taken under its care the assets and affairs 
of the défendant in a receivership bill, it may, through the médium 
of an ancillary bill, take jurisdiction to détermine anything which 
pertains to or afïects in any way the assets which are thus to be con- 
served. 

The jurisdiction which the court of equity has acquired through 
and by the filing of a receivership bill is so broad and sweeping in its 
character that it is unaffected by the ordinary rules which diiïeren- 
tiate équitable and légal remédies, and is unaffected also by the lim- 
itations of the jurisdiction of the court imposed by statute. As a 
concrète illustration of the extent to which the principle contended 
for goes, it is asserted that, if there be among the assets of the re- 
ceivership estate a promissory note belonging to the défendant in the 
original bill, title to which has passed to the receiver, payment of the 
note may be enforced by the filing of an ancillary bill, notwithstand- 
ing the clear and adéquate remedy which an action at law would 
afford, and notwithstanding, also, that except for the filing of the 
receivership bill a court of the United States would be without juris- 
diction to entertain any action or proceeding for the collection of 
the note. 

[1] The proposition advanced was pressed at the argument at bar 
to thèse broad limits. We cannot concur in this broad view. Wherever 
a court of equity has taken into its custody property under any law- 
ful proceedings, its power and duty by summary process to prevent 
the interférence of any one with property thus in the custody of the 
court is clear enough. The real question is to what extent and with- 
in what limits it may subject third persons, not parties to the pro- 
ceedings before it, to summary process, and to what extent and with- 
in what limits there is preserved to such third persons the protection 
of those laws which could otherwise be invoked for the purposes of 
pi^otection. 

The distinction attempted to be made is, by analogy, the distinction 
made between cases and instances in which resort may be had in 
bankruptcy proceedings to summary process, and when resort must 
be had to plenary process. The real dividing line is supplied by an 
answer to the question of possession. If the possession be in the court, 
there can be no doubt of the power of the court to protect that pos- 
session. When there is no possession, however, but merely a claira 
of right, which belonged to the défendant in the receivership pro- 
ceedings, to be enforced, the gênerai principle holds good that the 
receiver has merely succeeded to ail the rights of the défendant, 
including, of course, the right to enforce by appropriate proceedings 
any claim which such défendant may hâve against any one. Whether 
the rights of the person against whom the claim is made hâve been 
to any extent affected by the receivership proceedings dépends, among 
other things, upon what his claims of right arfe. If it is a claim of 
possession, then the inquiry is whether there is any justification for 
his claim of right, or whether it is a mère pretense or simply colorable. 
If it is the latter, the receiver, whose duty it is to take possession, 
will bc'given the aid of the court in securing such possession by speedy 
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summary process. If, however, the person against whom the re- 
ceiver is asserting title is setting up a real claim of right, the court 
will not deal vvith such person in a summary way, but will require 
the receiver to assert his claims of right by plenary process. 

This carries with it the further thought that, when resort must be 
had to plenary process, tlie right of action is subject to ail the régu- 
lations and restrictions to which it would be subject, if asserted by 
any otlier litigant. The possession, which is the dctermining fact, 
need not be the physical possession, but may be what is somctimes 
called "constructive possession." When the property, however, is 
not in the possession of the court, but of a third party, who makes claim 
thereto of such a character as that he has a right to hâve the merits 
of his claim judicially determined, his rights remain unaflfected by 
the receivership proceedings, and ail the rules of lavv pertaining to 
remédies, the jurisdiction of courts, and otherwise continue in full 
force and must be followed. In other words, the law is that, when 
any property is really in the custody of the court, no one will be per- 
mitted to interfère with such custody, and the power of the court to 
assert full control over it may be invoked through an ancillary bill, 
regardless of the ordinary remédies open to litigants generally, and 
of any limitation of jurisdiction of the same court to entertain suits 
between ordinary litigants. This we understand to be the principle 
upon which counsel for plaintiff rely. 

When the question of the protection of property, thus in the cus- 
tody of the court, is not involved, any cause of action, which the 
défendant in the receivership bill may hâve had, to which the receiver 
has succeeded, must be asserted as it would be required to be as- 
serted by any other litigant. The principle referred to is illustrated 
by a number of cases, among which are McDowell v. McCormick, 121 
Fed. 61, 57 C. C. A. 401 ; Wabash v. Adelbert, 208 U. S. at page 54, 2g 
Sup. Ct. 182, 52 L. Ed. 379; White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 
1018, 40 L. Ed. 67 ; Porter v. Sahin, 149 U. S. 473, 13 Sup. Ct. 1008, 
Z7 L. Ed. 815; Pope v. Louisville, 173 U. S. 573, 19 Sup. Ct. 500, 
43 L. Ed. 814. 

[Z] This takes us into an inquiry into the facts averred in this bill. 
They are in effect that the National Corporation bought a quantity of 
crockerj'ware, which was shipped, one lot to the National Company, 
and one lot to the Rartram Hôtel Company, as consignées. Both ship- 
ments were stored in the warehouse of the défendant. The posses- 
sion of the carrier was the possession of the consignée, and the suc- 
ceeding possession of the warehouseman, whether it was a mère con- 
tinuance of the possession of the carrier or not, was likewise the pos- 
session of the consignée. Upon the appointment of the receiver, the 
possession, which had been in the consignée, passed to the court, and 
the property was thereafter in the custody of the law, and protected 
by ail the power of the court. 

Assuming, for illustration, what may be the real fact situation, that 
the consignée had not paid for the shipment, the consigner might 
hâve asserted the right of stoppage in transitu, and hâve taken the 
propertv out of the possession of the consignée. No court, however. 
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would permit property to be taken out of its hands, and, if taken, 
would compel its restoration, or, as a substitute, the payment o£ its 
value. If the consigner claimed the right to stop the goods in transit, 
the only lawful way of asserting such right was by obtaining the pre- 
vious leavé of the court to its assertion. 

Any attempt to take property from the custody of the court is to 
provoke a test of strength in which the court will exert ail its powers, 
although it will withhold the application of force by it until after 
an inquiry into the facts. An appropriate way in which to do this is 
by an ancillary bill. This is the method adopted in the instant case. 

[3] The conclusion thus reached disposes of ail the grounds upon 
which the motion to dismiss is urged, except that which is designated 
as "multifariousness." This expression carries the thought of a mul- 
tiplicity of independent causes of action, lumped in one bill of com- 
plaint. Equity rule 26 (201 Fed. v, 118 C. C. A. v) now permits this. 
The expression is, however, not hère used in that sensé, but in the 
sensé of two persous, each having a separate and independent claim 
against one défendant, seeking to assert both claims in one action. It 
is clear that this cannot be done, either by making both claimants par- 
ties to the action, or by having one of the claimants bring such action 
alone, in the attempt to recover for both. 

[4] As counsel for défendant reads this bill, it is open to this 
criticism, and there are expressions scattered throughout it which sug- 
gest this reading. The final averment, however, in paragraph 17, is 
that title to ail the crockery in storage with défendant is in the re- 
ceiver of the National Company. The références to the receiver of 
the Bartram Hôtel Company may be read as merely part of the story 
that the crockery was bought by the National Company for use in its 
conduct of the business of the Hôtel Company, and that one lot of 
the crockery was consigned to the Hôtel Company merely for the 
convenience of the National Company, which still continued to be the 
owner. 

The motion to dismiss is denied. 



ORIENTAL TEXTILE MILLS v. THOMPSON WOESTED CO. 

(District Court, E. D. Pennsylvania. June 2, 1920.) 

No. 5622. 

New trial «Ê^ce — Uncertainty whether verdict was based on issues submitted 
authorizes new trial. 

Where counsel for plaintiffl Insisted on arguing the case to the jury 
on a theory which had been rejected by tlie court and which was not 
within the issue submitted by the instructions, a verdict in his favor 
can be sustalned only where it is made clear that It was based on a flnd- 
ins oh the questions of fact submitted, and not on the irrelevant issue 
presented in the argument. 

At Law. Action by the Oriental Textile Mills against the Thomp- 
son Worsted Company. On motion by défendant for new trial. 
Granted.. 

' ■ ■■■■ ■ " — ■ '■ — : ■— . I,— 4 

(Ê=3For othéT cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Thomas F. Gain and Frank A. Chalmers, both of Philadelphia, Pa., 
for plaintiflf. 

Hiram Hathaway, Jr., of Chester, Pa., for défendant. 

DICKINSON, District Judge. This case, regarded merely as a 
trial case, is one of the class of cases in which the plaintiff had a theory 
of its proper présentation and the trial judge another. As has been 
before observed in such a situation, a choice betvveen two methods of 
trial is afforded. One is for the trial judge to insist upon the trial 
proceeding in accordance with his views of vvhat is the issue to be de- 
veloped; the other is to give counsel full opportunity to develop what 
they believe to be the true theory of the case or défense. To the ex- 
tent of giving counsel opportunity to présent any theory so far as to 
secure to the parties ail their appellate rights, full freedom should be 
granted them. When, however, this has been accomplished, and the 
f acts hâve been so far developed that the issues to be submitted to the 
jury hâve been determined by the court, insistence by counsel upon 
the discussion before the jury of other issues which hâve been éliminât- 
ed by the ruling, places insisting counsel in this dilemma : If the ver- 
dict be adverse, it must stand ; if it be favorable, the party receiving it 
assumes the burden of making it clear that the verdict was based upon 
a finding of the questions of fact submitted by the trial judge, and 
not upon the irrelevant issues. 

This is the question now before us. The case was one of contract. 
The parties had been dealing with each other, and negotiations were 
opened for another deal. Thèse negotiations were carried to a point 
where the plaintiff at least believed the minds of the parties had met. 
It only remained to confirm this understanding by a written contract. 
The plaintiff asked for and received a writing. It did not conform, 
however, to what plaintiff wanted the contract to be, or at least did not 
express his understanding with satisfactory clearness. Plaintiff there- 
upon changed it to make it so conform. 

The cause of action declared upon was the breach of this written 
contract as changed. The change went to the vitals of plaintiff's case. 
The parties entered upon performance — the plaintiff upon the sup- 
position that the contract was as changed ; the défendant upon the 
supposition that the contract was as originally written. Plaintiff aver- 
red, and offered évidence in support of the averment, that the de- 
fendant had been informed of and had agreed to the change. Défend- 
ant denied such knowledge, and, as a conséquence, any such agreement. 
The issue of fact thus presented was obviously the sole one of agree- 
ment to the change, and the trial judge so ruled. 

The plaintiff, however, pressed an essentially différent trial theory. 
It was in effect that the previous dealings of the parties and the nego- 
tiations leading up to the written contract had resulted in the minds of 
■the parties meeting in agreement. This, then, was the real contract, 
and the writing was nothing more than the "guinea stamp." The latter 
should hâve conformed to the former, and changing it to make it so 
conform was not only a matter of no importance, but entirely proper. 
The subséquent conduct of the parties, so far as the contract was per- 
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formecl, was said to confirm this as the nnderstanding of the parties 
themselves. Plaintif? had the right, and was accorded the f ull oppor ■ 
tunity, to hâve the record show this theory to hâve been presented 
and rejected in the trial nilings. When, however, the theory was 
pressed beyond this, and urged upon the jury as the true theory tipon 
which the cause should be determined, after it had been otherwise 
ruled by the trial judge, the plaintiff was repeatedly warned that he 
was placing himself in the dilemma above stated of asking for a ver- 
dict which would stand, if against him, but which he might not be able 
to hold, if in his favor. 

The plaintiff persisted, however, in urging his theory, even in the 
final address to the jury. The verdict is in his favor. Whether it 
can be permitted to stand dépends upon the ability of plaintiff to 
meet the burden of making it clear that the cause was determined, 
not upon the issue which he urged, but upon the issue submitted in 
the charge. Any other course would be a légal wrong to the défend- 
ant. 

The situation, as bas before been remarked, is analogous to that 
in which the jury has refused to follow the instructions of the tria! 
judge as to the law of the case. The party against whom the verdict 
is rendered is deprived of his appellate rights. He cannot complain 
of the rulings of the court, because in his favor ; he cannot make ap- 
pellate use of a complaint of the verdict. The only remedy which can 
be applied is to grant a new trial. This is just as true when the ruling 
of the trial court was wrong as when it was right. The only answer 
to be made is that it is clear the jury decided the cause on the true, 
and not the false, issue. 

We are unconvinced of this in the instant case. In the first place, 
the case, as it was tried, took a week to try. During a great part of 
this time the plaintiff was hammering into the minds of the jury the 
thought that the parties had agreed upon what was to be done before 
the agreement had been reduced to writing. It was the kind of a 
case in which it was inévitable that the members of the jury should 
bave made up their judgments of its merits in advance of the argu 
ment. They Vv'ere told they must décide it upon a différent issue than 
the one to which they had been listening. This we assume the* would 
try to do, but a part of what they had in their minds was that an 
agreement fairly reached is the agreement, and that the writing fol- 
lowing it was no more than a formality. 

In the trial of causes the only thing to which the parties bave a légal 
right is légal justice. This is a definite thing. The term "natural jus- 
tice," although the thing is more or less indefinite and vague, is never- 
theless an intelligible expression. Juries understand the latter standard 
of justice, and will always follow it. The former is more or less an ar- 
tificial standard, and is often regarded as a quibble of the law. 

The parties to this disputed transaction had dealt without regard to 
the kind or quality of the material supplied. No issue arose respecting 
it. The only différences to be adjusted were on priées and time of 
delivery. In conséquence, when plaintiff accepted defendant's terms 
in this respect, an agreement was reached. Plaintiff was suing, not be- 
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cause défendant had shipped poor material, but because he refused to 
ship any. 

When, therefore, a jury was asked to décide against the plaintiff, 
because of the change made in the written contra et, they were asked 
to décide it on a légal quibble. This view accords with what is called 
natural justice. It is not, however, in accord with légal justice. Plain- 
tiff was suing for the breach of a spécifie contract which had been 
reduced to writing. If there was no breach of that contract, it could 
not recover ; and if there was no such contract, there could hâve been 
no breach. There was no such contract, because plaintiff had altered 
it after défendant had signed it. There was nothing which would 
breathe life into this dead thing, except the consent of défendant to 
the change, and his confirmation of it as changed, even if this would 
do it. 

We so State the proposition, because this question is still in the cause, 
and, as the case must be retried, it is best to leave ail questions, which 
may be raised, open and unaffected by any previous trial rulings. If 
the real question in the cause is the one of agreement to the change 
made in the contract, the évidence on this branch of the case may be 
confined to this issue. 

The rule for a new trial is made absolute. 



TEREGNO V. SHATTUCK. Warden of State Prison. 

(District Court, D. Massaclinsctts. Aprll 3, 1920.) 
No. 1S.'52. 

1. Habeas corpus <S='45(2) — GuUt of persoii coiivicted in state court net re- 

vievvable in fédéral court. 

ïhe guilt or iuuoceiice of o. per^^on convictecl of iiuardor In a state 
court Is not revlewalile in a fédéral coiu't on habeas corpus. 

2. Habeas corpus <S=43(3) — Fédéral court inay interfère with criminal pros- 

ecution OTj'y for vvant of due prncess. 

A fédéral court may interfère by liabeas corpus on behalf of a ppr,son 
convicted of crime in the state courts only when the state proceedings 
are so détective or unfair as not to amount to due process of law. 

3. Habeas corpus '§='45(3) — SufKciency of indictinent in state court not re- 

viewable in fédéral court. 

xiie sufliclency of an indlctment in a state court to .svipport a .iudgment 
against détendant is a question on which the indûment of the state 
court having jurisdictlon is coneluslvo, and cannot be revlewed on habeas 
corpus in the fédéral court.s. 

4. Habeas corpus €=45(3) — Prejudicial argument in state court not review- 

able in fédéral court. 

un habeas coi-pus by a person convicted of murdor in a state court, tlie 
contention that counsel for aiiother défendant was permitted to niake au 
argiiment to the jury, improper and prejudicial to petltioner, présents tio 
fédéral question, whero petitloner was not iudividually diseriminated 
against ; such conduct not denying him equal protection, within meauing 
of the Fourteenth Amendment. 
6. Constitutional law <S=3250 — Pre,iudicial argument in criminal case did not 
deny equal protection of the laws. 

That counsel for one of the défendants in a criminal case was per- 
mitted to address to the jury an argument claimed to be improper and 

^=5For other cases see same toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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prejudlclal to another défendant did not deny hlm the equal protection 
of the laws, wlthin the Fourteenth Amendment, where he was not treated 
dlfferently f rom other persons similarly clrcumstanced or Indlvidually dis- 
criminated agalnst. 

6. Habeas corpus <S=>45(2) — Sufficiency of rescript in state court not review- 
able in fédéral court. 

The sufficlency of the rescrlpt from the State Suprême Judicial Court to 
the trial court is not a matter revlewable on habeas corpus proceedlngs 
in the fédéral courts, because of its clalmed failure to state the reasons 
of the court for sustaining the admission of évidence. 

Habeas corpus by Antonio Teregno against Elmer E. Shattuck, 
Warden of State Prison. Pétition dismissed, and vvrit denied. 

Frank M. Zottoli, of Boston, Mass., for petitioner. 

MORTON, District Judge. This pétition for habeas corpus was 
filed on April 2d; the petitioner being confined in the Massachusetts 
state prison at Charlestown, under sentence of death to be executed 
in the week beginning April 4th. Counsel for the petitioner was heard 
at length in open court on April 3d, after informai notice to the state 
authorities. 

From the allégations of the pétition and the Etalements of counsel 
for the petitioner, the facts as claimed by the petitioner appear to be 
as follows: He was indicted in the state courts of Massachusetts, 
jointly with another, for niurder. A copy of the indictment is annexed 
to the pétition. On this indictment he was tried by a jury, and was 
convicted of murder in the first degree. Motions addressed to the 
trial court to set aside the verdict upon various grounds were denied. 
The défendant prosecuted exceptions which were overruled by the 
Suprême Judicial Court of Massachusetts. Commonwealth v. Tereg- 
no, 124 N. E. 889. Thereafter the petitioner moved in arrest of judg- 
ment, that the allégations of the indictment were insufficient to justify 
a conviction of murder in the first degree. This motion was overruled 
by the trial court. The same question was then presented to the 
Suprême Judicial Court upon a pétition for a writ of error, which 
was heard at some length and was denied by a single justice of that 
court. Application was then made to the governor for executive 
clemency, which bas been refused. 

The point raised by the motion in arrest of judgment and by the 
pétition for a writ of error in the state courts is the one now princi- 
pally relied on by the petitioner. What constitutes murder in the 
first degree is defined in the Massachusetts statutes. Rev. Eaws, ch. 
207, § 1. The indictment on which the petitioner bas been convicted 
does not allège facts constituting first degree murder as so defined. 
It does, however, follow the statutory form. Rev. Eaws, ch. 218, § 
67. It allèges an intent to murder; "murder" being defined as "the 
killing of a human being with malice aforethought." Section 38. 

The petitioner's contention, as stated by his counsel, is : 

"What I do elaim now is that the indictment does not conform to the 
statutory requirements or décisions of the eonunonweaUh of Massachusetts, 
that we bave exhausted every nïeans withln the commonwealth, and bave no 

®r»For oUier caaes see same topie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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recourse, but to the TJnlted States, and that we hâve aecordlngly been de- 
nled due process of law under the fédéral Constitution." 

[1-3] With the question of the petitioner's guilt or innocence the 
fédéral courts hâve nothing to do ; that is a matter for the state courts 
exclusively. The only ground for interférence by the fédéral court — 
speaking with référence to the point under discussion — is that the 
state proceedings hâve been so defective or unfair as net to amount 
to "due process of law." No suggestion is made that the crime it- 
self was not within the jurisdiction of the Massachusetts court, and 
it is plain that it was. The petitioner's contention is in effect that the 
language of the indictment is not sufBcient to support the judgment 
against him. It has been repeatedly held that upon such a question 
the judgment of the state courts having jurisdiction is conclusive, and 
cannot be reviewed on habeas corpus in the fédéral courts. 

"It is within the jurisdiction of the trial judge to pass upon the sufflciency 
of the verdict and to construe Its légal meaning; and if in so dolng he erred, 
and held the verdict to be sufflciently certain to authorize the imposition of 
punishment for the highest grade of the offense charged, it was an error com- 
mitted In the exercise of jurisdiction, and one which does not présent a 
jurisdlctional defect, remediable by the wrlt of habeas corpus. The case 
is analogous in principle to that of a trial and conviction ui>on an Indietment, 
the facts averred In which are asserted to be insufficient to constltute an 
offense against the statute claimed to bave been violated. In this dass of 
cases It has been held that a trial court, possessing gênerai jurisdiction of 
the class of offenses within which is embraced the crime sought to be set 
forth in the indictment, is possessed of authority to détermine the sufflciency 
of an Indictment, and that in adjudging it to be valid and sufficient acts with- 
in Its jurisdiction, and a conviction and judgment thereunder cannot be ques- 
tioned on habeas corpus, because of a lack of certainty or other defect in the 
statement in the indictment of the facts averred to constltute a crime." White, 
J., in Re Bckart, 166 U. S. 481, at pages 482, 483, 17 Sup. Ct. 638 [41 L. Ed. 
1085]. 

"As to the 'due process of law' that is required by the Fourteenth Amend- 
ment, it is perfectly well settled that a crlitfinal prosecution in the courts of 
a state, based upon a law not in itself répugnant to the fédéral Constitution, 
and ccmducted accordtng to the settled course of judicial proceedings as es- 
tablished by the law of the state, so long as it includes notice, and a hearing, 
or an opportunlty to be heard, before a court of compétent jurisdiction, ac- 
cording to establlshed modes of procédure, is 'due process' in the constitu- 
tional sensé" — citlng authorities. Pitney, J., Frank v. Mangum, 237 U. S. 309, 
326, 35 Sup. Ct. 582, 586 (59 L, Ed. 969). 

See, also, Brown v. New Jersey, 175 U. S. 172, 20 Sup. Ct. 11, 44 
L. Ed. 119; Murphy v. Mass., 177 U. S. 155, 20 Sup. Ct. 639, 44 L. 
Ed. 711; Storti v. Mass., 183 U. S. 138, 22 Sup. Ct. 72, 46 L. Ed. 
120. 

[4,5] The petitioner also contends that there were irregularities 
and unfaimess in the trial, in that counsel for the other défendant 
were permitted to address to the jury an argument which was im- 
proper and prejudicial to the petitioner. This question was consid- 
cred and passed upon by the Suprême Judicial Court of Massachusetts, 
and for the reasohs alrcady stated obviously présents no fédéral ques- 
tion. It is not alleged that the petitioner was treated difïerently from 
other persons similarly circumstanced, or was individually discrimi- 
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nated against. _ Upon the allégation of the pétition and the statements 
of his counsel, it does net appear that he was denied "the equal protec- 
tion of the laws" within the Fourteenth Amendaient. 

[6] The petitioner further contends that the rescript filed by the 
Suprême Judicial Court did not conform to the statutory requirements 
of Massachusetts with référence to such rescripts (Rev. Laws, ch. 
156, § 11), because it failed to state the reasons of the court for sus- 
taining the admission of certain évidence, further than to say that 
the évidence was "properly admitted." This also is plainly a matter 
on which the judgment of the state courts cannot be reviewed on 
habeas corpus proceedings by the fédéral courts. 

Upon the allégations of the pétition and upon the statements of 
petitioner's counsel, I am clearly of opinion that no case is presented 
for the issue of the writ. The pétition is accordingly dismissed, and 
the writ denied. 



UNITED STATES v. BOSTON & M. R. R. 

(District Court, D. Massachusetts. March 20, 1920.) 
No. 692. 

1. Master and servant '©='13 — Telegraph station operated diiring daytime and 

substantial portion of night continuously operated wittiin Hours of Serv- 
ice Act. 

Under Act March 4, 1907, § 2 (Comp. St. § 8678), prohiblting the keeping 
of telegraph operators on duty more than 9 hours in 24 at stations continu- 
ously operated night and day, or for more than 13 hours at stations oper- 
ated only during the daytime, a station operated durlng the daytime and a 
substantial portion of the night is regarded as continuously operated night 
and day, thouglj closed part of the night. 

2. Master and servant <S=>13— Keeping telegraph station open during evening 

does not malce it cnntiuuously operated witliin a«t. 

The niere keeping open of a rallroad station after 6 p. m. does not bring 
It within the 9-hour class under Hours of Service Act, § 2 (Comp. St g 
8678). 

3. Master and servant <S=»17 — Niglit opération of telegrapli ofiSee witliin 

Hours of Service Act is a question of fact. 

What constitutes night opération, under Hours of Service Act, { 2 
(Comp. St. § 8678), as to telegraph operators, Is a question of fact. 

4. Master and servant «©='13 — Whetiier telegrapii station Itept open in even- 

ing is continuously operated within Hours of Service Act dépends on pur- 
pose. 

Whether a rallroad station kept open until 9 o'clock In the evening is 
continuously operated night and day, within Hours of Service Act, | 2 
(Comp. St. § 8678), as to telegraph operators, dépends on whether it is 
kept open prhnarily for the accommodation of the public or for purposes 
connected with the runnlng of trains. 

6. Master and servant <©=>13 — "Operated," in Hours of Service Act, deflned. 

Under Hours of Service Act, § 2 (Comp. St. g 8678), limiting the hours 
of service of telegraph operators at stations continuously oi>erated ulght 
and day and stations operated only during the daytime, "operated" means 
more than "kept open." 

^=sTot otbeT cases sce same toptc & KET-N^IMBER in ail Key-Numbered Digeste & Indexes 
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(265 F.) 

S. Master and servant '£='17 — Government, alleging violation of Hoiirs of 
Service Acf, has burden of showing purpose for whicii station was kept 
open. 

In an action for penalties for violations of Hours of Service Act, § 
2 (Comp. St. § 8678), by keeping telegraph operators on duty more than 
9 hours at stations Itept open until 9 o'eloclc in the evening, it devolved 
on the government to establlsh the faets essential to recovery, and in 
the absence of évidence as to the purpose for which the stations were Icept 
open, or the sort of worlt done, défendant is entitled to judgment. 

At haw. Action to recover penalties by the United States against 
the Boston & Maine Railroad. Judgment for défendant. 

Thos. J. Boynton, U. S. Atty., of Boston, Mass. 
Charles S. Pierce and G. E. Kimball, both of Boston, Mass., for de- 
fendant. 

MORTON, District Judge. This is an action to recover penalties 
for alleged violations of the Hours of Service Act (Comp. St. §§ 
8677-8fôO). The déclaration contains 25 counts, each of vi^hich re- 
lates to a telegraph operator and charges that he was employed more 
than 9 hours in a station which was "continuously operated night 
and day." The case is heard upon an agreed statement of facts ; no 
other évidence being introduced. In ail of the counts the hours of 
employment alleged are more than 9; in many of them, more than 
13 ; but as to thèse latter counts the government admits, and the 
agreed statement makes it plain, that there were off-duty perlods 
which reduced the time of employment to less than 13 hours. So that 
in ail the question is the same, as both parties agrée, viz. whether the 
station was or was not "continuously operated night and day" within 
the meaning of the statute. 

The stations referred to are located in Arlington and in Amherst, 
in this district. Neither town is of large size; Amherst is a country 
community, and Arlington a suburban one. The Arlington station was 
continuously kept open îrom 5 :45 a. m. to 9 p. m. ; the Amherst one, 
apparently, from 6 a. m. to 9 p. m., although in several of the counts 
the operator there is alleged to hâve been on duty until after 9. 

The statute in question is the Act of March 4, 1907, as amended by 
the Act of May 4, 1916, and the Act of September 5, 1916. The provi- 
sions on which this case turns are contained in the proviso of the second 
section, viz. that no person who dispatches or receives orders affecting 
train movements by telegraph shall be required or permitted to remain 
on duty for a longer period than 9 hours in 24, in stations "continuously 
«^rated night and day, nor for a longer period than 13 hours in 
* * * stations operated only during the daytime." The provisions 
relating to emergencies, etc., do not apply to this case. 

The statute is anomalous, in that it régulâtes the length of time 
during which an operator may remain on duty, neither absolutely, nor 
with regard to his duties, but by the classification of the station where 
he happens to work. If it be a "continuously operated" one, employ- 
ment is limited to 9 hours per day, regardless of how slight the duties 
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265 F.—.'Jl 



802 265 FEDERAL REPORTEE 

are ; while, if it be dassified as a "daytime" station, the operator may 
be required to work 13 hours, no matter how exhausting his duties. 

The meaning of the statute, as has been pointed eut (U. S. v. At- 
chison, T. & S. F. R. R, 220 U. S. 37, 31 Sup. Ct. 362, 55 h. Ed. 361 ; 
U. S. V. Atlantic Coast Line R. R. Co., 211 Fed. 897, 123 C. C. A. 
275), is far from clear. It di vides stations or places into those that 
are "continuously operated night and day" and those "operated only 
during the daytime." Giving the language its ordinary meaning, it 
is évident that there might be, and in fact there are, places operated 
longer than "during the daytime," but which are not "continuously 
operated night and day." As everybody knows, many stations in 
country districts are kept open for the public convenience during 
the early hours of the evening as well as during the daytime, observing 
roughly the same hours of opening and closing as stores in their 
vicinity. The railroad agent at thèse places not infrequently does such 
télégraphie work as the business of the railroad requires, in addition 
to his other duties. 

[1, 2] It is settled that the expression "continuously operated night 
and day" is to be understood as including stations which are closed 
part of the night, if they are operated during the daytime and a sub- 
stantial portion of the night. U. S. v. Atchison, etc., supra. The 
same décision makes it clear that the mère keeping open of a station 
after 6 p. m. does not bring it vi^ithin the 9-hour class. As applied to 
the case before me, the most significant word in the act is "night." 
Unless an office be operated in the night, as well as during the day, 
the 9-hour limitation does not apply. 

[3-5] What constitutes night opération is a question of fact. The 
division into day and night which the statute contemplâtes apparently 
refers to the business day ; e. g., "a day watchman" and "night watch- 
man," "day shift" and "night shift." It would hardly be contended 
that a station kept open in the early evening primarily as an accommo- 
dation to the public was "operated" during the night. On the qther 
hand, if kept open after hours when the public which it served would 
be likely to do business with it, and for purposes connected with 
the running of trains, it would be a night office. 

Nine o'clock in the evening is evidently on the border line. In 
such cases it seems to me that the purpose for which the station 
was kept open is the décisive factor. If it be primarily for the ac- 
commodation to the public, the station would not, I think, be operated 
at night within the statute. This seems to me to be what Congress 
intended. "Operated," in the statute, signifies more than "kept open." 
The very looseness of the language was perhaps not unintentional. 
It is to be remembered that too severe limitation on hours of service 
at Small stations will resuit in their being closed, thereby jnconven- 
iencing the public, without any corresponding advantage. 

[6] The agreed statement throws no Hght on the purpose for 
which the stations in question were kept open during the evening, 
nor on the sort of work then donc at them. It devolves on the plain- 
tiff to estàblish the facts essential to recovery. As that is not donc 
by the statement, there must be — 

Judgment for défendant. 
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THE BOXLEAF. 
THE MEARIM. 

(District Court, E. D. Virginia. May 24, 1919.) 

1. Collision 'S=>71(3) — Vessel dragging anchor held solely at fault for two col- 
lisions with another anciiored vessel. 

A sailing vessel, which anchored witli only one anctior wltliin two 
ship's lengths of a steamship already at anclior, and whicli dragged lier 
anchor, held solely at faiilt, not only for the flrst collision with the steam- 
ship, but for a second collision after she had paid out ehain until 200 feet 
astern of the steamship, notwithstanding lier claim tliat the second colli- 
sion was eaused by the .steamship dragging lier anchor. 

3. Collision ©^'GO — Last vessel to anchor must maintain safe anchorage for 
predecessors. 

The last vessel to anchor must give and maintain a safe anchorage to 
vessels already anchored. 

In Admiralty. Libel by one Cook, master of the steamship Boxleaf, 
against the sailing ship Mearim, in which a cross-libel was filed. De- 
cree rendered for libel ant. 

Hughes, Vandeventer & Eggleston, of Norfolk, Va., for the Box- 
leaf. 

Hughes, Little & Seawell, of Norfolk, Va., for the Mearim. 

WADDILL, District Judge. The libel in this case was filed by the 
master of the steamship iioxleaf to recover damages sustained in 
a collision with the sailing ship Mearim, eaused by the dragging of 
the anchor of the last-named vessel, about S o'clock on Tuesday morn- 
ing, June 26, 1918, in the waters of llampton Roads, between Old 
Point and Newport News, in the anchorage ofï Sewells Point, desig- 
nated as "Anchorage C." 

The Boxleaf, a large British government steamship, 450 feet long, 
58 feet beam, 37 feet draft, with a crew of 14 officers and 52 men, was 
anchored on Sunday, June 24th, or shortly theretofore, by a Virginia 
pilot, and on Monday afternoon, June 25th, at 8:15 p. m., the Mearim, 
a Brazilian government sailing ship 300 feet long, 40 feet beam, and 
22 feet depth, with a crew of 41 men, was also anchored by a Virginia 
pilot in the vicinity of and about two ship's lengths away from the 
Boxleaf. The latter was heavily laden, and the Mearim light save 
for some 900 tons of bunker coal. The wind from 8 o'clock at night 
of the 25th until about 4 o'clock in the morning of the 26th blew 
frOm the southeast at a velocity varying from 18 to 37 miles an hour. 
The tide was ebb until 11 o'clock on Monday night, and flood from 11 
until 5 o'clock Tuesday morning. The Mearim had out only her port 
anchor on 45 fathoms of chain, and about 2 o'clock on the morning of 
the 26th, she dragged into the Boxleaf, striking her on the port side 
slightly abaft of her port bow, causing some, though not serions, dam- 
age. The Mearim then paid out additional anchor chain, until she had 
paid out her whole cable of 120 fathoms. She drifted down along the 
port side to the rear of the Boxleaf, where she fetched up, as she in- 
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sists 180 to 200 feet astern of the latter vessel, whereas the Boxleaf 
maintains that the Mearim's stem was only a short distance from her 
stern ; her anchor chain having become entangled with the Boxleaf 's 
sieering gear, and wrapped round her propeller blades. 

About 4 o'clock on the morning of the 26th a second collision oc- 
curred between the two ships, which caused serious damage to the 
Boxleaf by the Mearim coming into the starboard quarter of the Box- 
leaf. It is out of this latter collision that the contest hère chiefly 
arises ; the Boxleaf claiming it to hâve been due solely to the contin- 
ued dragging of the Mearim, and her anchor becoming entangled in the 
Boxleaf 's steering gear as aforesaid, whereas the Mearim contends 
that the Boxleaf is solely at fault for the second disaster, because of 
having dragged her own anchor after the Mearim had fetched up with- 
in 180 to 200 feet of her stern. 

[1] The case turns upon which of the contentions is correct, and 
involves simply the question of fact. A large number of witnesses 
from the vessels were examined, the number and intelhgence of many 
of them strongly preponderating in favor of the Boxleaf, and the con- 
clusion of the court, after most mature considération of ail the évi- 
dence adduced, is that the Boxleaf's contention is the correct one, 
and that the Mearim is solely responsible for both collisions; that is, 
the second as well as the first one, which she admits was brought 
about by her. She was clearly liable for the first for anchoring a ship 
of her size and light in a crowded harbor on only 45 fathoms of chain. 

[2] The Mearim was the burdened vessel, charged with giving and 
maintaining a safe anchorage to the Boxleaf, which had anchored ahead 
of her on the previous day. The distance allowed, of two ship's lengths 
at most, was as little space as should hâve been given with a view to 
safety. A single anchor on a chain of 45 fathoms was calculated to 
bring about the very resuit that happened, namely, set the ship adrift 
in a reasonably high wind, bringing about the first collision, and con- 
tinuing to drag until she fetched up on her full anchor chain of 120 
fathoms. Had she dropped her second anchor, or placed her port 
anchor on a longer chain, donbtless no collision would hâve happened ; 
but, when once adrift, she continued to drag astern until she fetched 
up on her full anchor chain. During the dragging, putting out the 
second anchor might hâve saved the situation ; but tliis précaution was 
not adopted, and upon her own showing she should not hâve remained, 
if astern of the Boxleaf, as she insists, from the time of the first until 
the second collision, a distance of only from 180 to 200 feet. 

As the burdened vessel, charged with maintaining, as well as giving, 
proper anchor space to other shipping, she should hâve been admonish- 
ed of the danger of the situation, and remedied it within the time thus 
at her disposai. Just precisely how the second collison was brought 
about is difHcult to détermine from the manner in which it occurred, 
the vessels coming together as they did ; but the détails are imma- 
terial, since they did collide. 

The court is convinced that the same was not caused in any manner 
by the Boxleaf's dragging into the Mearim, and that she did not 
drag at ail, There was nothing in the condition of the weather or 



KUHNHOLD V. DEUTSCH-A. DAMPFSCHIFFS TiESELLSCHAFT 805 

(265 F.) 

wind that vvoiild hâve caused her to drag. She was a very large ship, 
heavily laden, and safcly held with two anchors out; and the velocity 
of the wind, at and ahout the time of the occurrence, of from 18 to 
37 miles an hour, would in no manner hâve disturbed her position ; 
whereas the Mearim had confessedly dragged, was on an insufficient 
anchor chain, and, in the opinion ot ihe court, became entangled in the 
steering gear of and was broiight into collision with the Boxleaf, fol- 
lowing her original fault, and drifting. 

It follows, from what has been said, that the Mearim is solely in 
fault for the collisions, and the court will enter the proper decree so 
ascertaining. 



KL'ÎÏNHOLï) V. DElîTS('H-.^''S'!'RM.ïSf'!ÎE DAMPFSCHIFFS GESELL- 

SCHAFT et al. 

(Distrift Court, S. I>. Xow York. June 3, 1920.) 

Shipping 'S;=3l20 — Biîl of lading hvïû to call for eiitire shipment by sigiiing 
caiTÎer. 

A bi!l ot l.iding, incntioiiiiiK only one carrier, but eallins for a thron.Kli 
shipmejit: betwcwi two iiani('(i poi-ts by two différent steamers, with trans- 
KhipmeDt at an intermediate port, in wlileh tlie conditions of earriage ap- 
plipfl only betweeii tlie iiitenn(>(liate port and tlie destination, is a tlirougii 
fiill of lading by that carrier, wliieh makes it liable for damage not re- 
Kulting irom act of Gnd or of a public enemy wliile on tlie lirst vessel, 
though it did not owii that vessel. 

In Admiralty. Libel by Wilh'am Kiilmhold against the Dentsch- 
Australische Dampfscliiffs (jcsellschaft and the Netherlands-Ameri- 
can Steam Navigation Company. Libel against the Deutsch-Aus- 
tralische Dampfschifl's Gesellschaft dismissed, and decree for libel- 
ant against Ihc Nefherlands-American vSteam Navigation Company. 

Théodore L. IJailey, of New York City, for libelant. 
Burlingham, V^ceder, Masten & Fearey, of New York City, for 
respondent Nethcrlands-Amcrican Steam Nav. Co. 

WARD, Circuit Judge. This very meager record raises a curious 
question sufficiently, 1 think, to dispose of it on the merits. For brev- 
ity the respondents will be callcd respcctively the lïolland Fine and 
the German Fine. 

The libel is on contract, and allèges that thèse two companies re- 
ceived, April 10, 1914, at Marseilles, a shipment of 59 baies of skins 
in apparent good order, jointly agreeing to carry them on the steam- 
er Iserlohn to Rotterdam, and thence by the steamer Soestdyk to Fhil- 
adelphia; the bill of lading of the Holland Fine being delivered to 
the libelant's assigner, and that three of the baies were delivered at 
Philadelphia damaged by sea water. 

The German Fine appeared by proctors, but has made default. The 
Holland Fine answered, admitting that it had received the shipment 
at Rotterdam from the Iserlohn, and had delivered it, three of the 
baies being damaged by sea water, at Philadelphia, but denied neg- 
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ligence on its part and relied upon certain exceptions in the bill of 
lading. 

The form of bill of lading used is that of the Holland L,ine, ap- 
plicable to transportation by two or more independent carriers; the 
agent signing for each severally, and each to be liable only in respect 
to the transportation on its own Une. A through bill of lading is 
one which covers transshipment at one or more points before de- 
livery at final destination. The freight was prepaid, and no other 
carrier than the Holland Line is mentioned; the conditions of car- 
riage applying only between Rotterdam and Philadelphia. 

The receipt and delivery of the goods by the Holland Line Under 
the bill of lading is an acknowîedgment of the agent's authority to 
bind it, at least for carriage between Rotterdam and Philadelphia. It 
could, of course, contract to carry through from Marseilles to Phila- 
delphia, even if the carriage between Marseilles and Rotterdam were 
to be on a steamer belonging to other parties. Smith v. Booth, 122 
Ped. 626, 58 C. C. A. 479, is such a case. The bill of lading is cer- 
tainly to this effect; the Holland Line being the only carrier men- 
tioned, and agreeing to carry by the steamer Iserlohn from Marseilles 
to Rotterdam and by the Soestdyk frOm Rotterdam to Philadelphia. 
If it had been intended to make a contract with two independent car- 
riers, the bill of lading should hâve been that of the first and not of 
the last carrier, and the names of both carriers should bave been stated. 

It is sought to qualify the actual contract by provisions of the 
printed form not appropriate to it, by showing that the Holland Line 
did not own or operate the Iserlohn, and that therefore her owner, 
not mentioned, must be regarded as the first and independent carrier. 
This does not follow at ail, and would be very unfair to the shipper 
or holder of such bill of lading. I regard the Holland Line as the 
sole contracter with the shipper. The case of Charles A. Johnson v. 
M., K. & T. Ry. Co., 107 App. Div. 374, 95 N. Y. Supp. 182, shows 
nothing to the contrary. In it the railway company was held liable 
for delay because the bill of lading named it only as the inland car- 
rier, notwithstanding that the goods were delayed on another line 
not named, and that the agent signed "on behalf of carriers severally 
and not jointly." The Holland Line has the benefit of the exceptions 
as to the transportation between Rotterdam and Philadelphia stated 
in the bill of lading, but between Marseilles and Rotterdam it can only 
claim the act of God and the public enemy as exceptions. 

There being no proof of contract with the German Line, the libel 
will he dismissed against it, without costs, and the libelant may hâve 
a decree against the Holland Line. 
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ALLEN V. PHILADELPHIA CO. et al. 

(IMstrlct Court, W. D. Pennsylvanla. April 10, 1919.) 

1, Corporations <S=>59I— Bill by bondholder against corporation, party to con- 

solidation, held without equity. 

A bill by a boudVolder of a corporation held not to state a cause of 
action for équitable relief, by charging another corporation and Its prop- 
erty wlth liabllity for the bonds, on the ground that the same persons 
control both cori)orations, and that the second, through stocit ownership, 
has eaused the mortgagor to lease and operate other properties to its own 
détriment, but to the profit of the controlling company, where no fraud or 
violation of law Is alleged. 

2. Corporations <S=3473— Mortgage bondholder can only sue on refusai of trustée. 

A bondholder secured by mortgage to a trustée cannot malntain a 
suit against another corporation for causing dépréciation of ^he mort- 
gaged property, unless it Is alleged and shown that the trustée has neg- 
lected and refused to act. 

In Equity. Suit by Benjamin C. Allen, on behalf of himself and 
other bondholders of the United Traction Company of Pittsburgh 
against the Philadelphia Company, the Pittsburgh Railways Company, 
and the United Traction Company of Pittsburgh. Hearing on points 
of law. Bill dismissed. 

Decree affirmed 265 Fed. (C. C. A.) 817. 

George Wharton Pepper, of Philadelphia, Pa., and Thomas Pat- 
terson and Robert Woods Sutton, both of Pittsburgh, Pa., for plain- 
tifï. 

George B. Gordon and Edwin W. Smith, both of Pittsburgh, Pa., 
for défendants. 

ORR, District Judge. This matter cornes before the court upon a 
motion, ex parte plaintiff, that the court hear separately the points 
of law raised in the answer and dispose of the same before the trial 
of the principal case. The material allégations of the bill are as fol- 
lows : Plaintiff is the owner of $9,000, at par, of 5 per cent, gold bonds 
issued by United Traction Company, under date of July 9, 1897, and 
secured by mortgage of even date to the Maryland Trust Company, 
as trustée for bondholders. The Philadelphia Company is a corpora- 
tion organized under a spécial act of the Législature of Pennsylvania, 
dated March 22, 1871 (Acts of 1873, P. L. 955); Pittsburgh Rail- 
ways Company is a corporation of Pennsylvania, organized under a 
spécial act of the Législature of that state, approved May 25, 1871 
(P. L. 1170), the original corporate name being Surety Contract Com- 
pany ; United Traction Company is a corporation organized under the 
laws of Pennsylvania and was incorporated July 6, 1896. 

In 1897 a syndicate composed of certain individuals (which are not 
named or otherwise identified in the bill) undertook to consolidate 
three différent traction Systems in the cities of Pittsburgh and Aile- 
gheny, to wit : Second Avenue Traction Company, the North Side 
Traction Company, and Pittsburgh, AUegheny & Manchester Traction 
Company, each of which, at that time, was operating several street 
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railway lines, and to form thèse three into one System, known as the 
United Traction Company of Pittsburgh. As part of the plan of 
consolidation, and for the purpose of financing the same, said syndi- 
cate caused the above-mentioned mortgage to be made, pledging as 
security for an authorized issue of $10,000,000 of said bonds, due 
July 1, 1997, ail the property and franchises owned or controlled by 
said several Systems, which together constitute a complète street rail- 
way System for the transportation of passengers in and through large 
sections of the cities of Pittsburgh and Allegheny and vicinity. Of 
said $10,000,000 of bonds so authorized, it was provided that bonds 
aggregating in amount $5,275,000 should be reserved to pay off un- 
derlying bonds as they should mature, that $725,000 of said bonds 
should be reserved for betterments, etc., and that the remaining $4,- 
000,000 should be issued in pa3'ment for the property conveyed to 
the United Traction Company, ail of which remaining $4,000,000 were 
issued shortly after the exécution of said mortgage, and that subse- 
quently $804,000 of said bonds were issued either for betterments 
or for retiring the above-mentioned bonds. 

The said syndicate caused the United Traction Company to issue 
$3,000,000 par value of preferred stock and $17,000,000 par value of 
common stock, and caused said preferred stock to be sold, and the 
proceeds thereof, together with the proceeds of the aforesaid bonds, 
were used to pay the purchase price of the property so acquired by 
the United Traction Company; and said syndicate caused the $17,000,- 
000 par value of the common stock to be issued and delivered to it 
without paying to the United, or to its subsidiary companies, any real 
or cash value therefor. 

At and before February 1, 1899, the property of the United and 
of its several lessors vi'as in good operating condition, and their equip- 
ment and rolling stock of modem type and in good order. The net 
earnings of the United were large enough to pay fixed charges, a 
dividend of 5 per cent, upon the preferred stock, and to show a sur- 
plus to the crédit of the company. The said mortgage of July 9, 
1897, contained the usual provisions with respect to entry and fore- 
closure in the event of default, and if there had been a default prior to 
the acts charged in the bill to hâve been donc by the Philadelphia 
Company, and the provisions of said mortgage had been invoked by 
reason of such default and a sale hâve taken place under the mort- 
gage, there would hâve been exposed for sale a street railway System 
complète in itself, capable of maintaining itself and earning interest on 
its bonds. 

Shortly after the completion of the organization of the United, 
and in the year 1898, the owners and holders fnone of whom are named 
in the bill) of the $17,000,000 of common stock of said company, acting 
in concert as a syndicate, acquired control of the entire capital stock 
of the Philadelphia Company, which Was, at that time, ehgaged ex- 
clusively in supplying natural gas for fuel in said cities, of the Con- 
solidated Gas Company, which at that time controlled the distribu- 
tion of artificial gas in said cities, of the Allegheny County Light Com- 
pany, which was furnishing electricity in said cities and was at that 
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time the only company engaged in such business, and of the Chartiers 
Valley Gas Company, which was engaged in the supply of natural 
gas in the same territory. 

Immediately upon acquiring control of the capital stock of the Phil- 
adelphia Company in February, 1899, the said syndicate caused certain 
of its members and appointées to be elected directors and officers of 
said Philadelphia Company, and caused the latter to take over the en- 
tire comnion capital stock of the United Traction Company, and to 
issue capital stock of the Philadelphia Company in payment therefor, 
and also to take over, and in the same manner to pay for, the entire 
common capital stock of the Consolidated Gas Company and for the 
entire capital stock of the AUegheny County Light Company and of 
the Chartiers Valley Gas Comi^any. The Philadelphia Company held 
said $17,000,000 of the common stock of the United which it had 
received, with full knowledge of ail the facts hereinbefore recited, in- 
cluding knowledge of want of considération for its issue, until 1912, 
when it transferred it to the Pittsburgh Railways Company. 

Having Ihus acquired complète control of the United, the Philadel- 
phia Company proceeded to operate the United as a part or depart- 
ment of its own business, electing its officers and employés as officers 
and members of the board of directors of the said United and used 
the same employés as the employés of both companies. On and after 
February, 1899, and prior to January 1, 1902, the said Philadelphia 
Company and the persons controlling and operating the same, from 
time to time, acquired other raihvay Systems or street railways and 
inclined planes in the cities of Pittsburgh and AUegheny and vicin- 
ity, together with their ec)uipment used to operate said Systems and 
railway lines, so that immediately prior to the date last mentioned it 
owned or controlled practically ail the street railways operating in 
said cities and the immédiate vicinity thereof. The Philadelphia Com- 
pany, in order to operate the same as a complète System, caused 
various leases to be made and certain operating contracts to be exe- 
cuted between the various companies, without regard to the needs of 
the various individual companies, without affording said individual 
companies any benefit therefrom, or such benefit as they would hâve 
received had they been under their own management and operated as 
distinct and separate Systems, or as they would hâve received had 
they been operated or managed othervvise than in the interests of the 
Philadelphia Company, which said leases and operating agreements 
enabled the Philadelphia Company to ignore and disregard the separate 
corporate existence of the various companies, in so far as it was to 
its advantage to do so, while at the same time, to retain and use the 
separate corporate charters, when desired. for its own advantage. 

As part of said plan, on or about January 1, 1902, the Philadelphia 
Company caused leases to be made by the Pittsburgh & Birmingham 
Traction Company, Pittsburgh & Charleroi Street Railway Company 
and subsequently by other street railway companies, to the United, 
which said leases imposed upon the United the duty of keeping the 
demised premises in good repair and condition and fully equipped 
with the best and most improved equipment. The property and fran- 
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chises of each of thèse lessor ''corporations were subject to the lien 
of mortgages securing bond issues, which in the case of the Pittsburgh 
& Birmingham Traction Company amounted in the aggregate to 
$1,500,000, and in the case of the Pittsburgh & Charleroi Street Rail- 
way Company amounted to $2,445,000. The Philadelphia Company, 
being the owner of ail the capital stock of the corporation known at 
that time as the Southern Traction Company, caused the name of the 
latter to be changed to the Pittsburgh Railways Company, and caused 
its own ofificers, directors, and employés to be elected officers and 
directors of said Pittsburgh Railways Company, to which the said 
Philadelphia Company assigned and delivered the greater part of 
its holdings of traction company stocks. On December 30, 1901, but 
as of January 1, 1902, the United Traction Company and Pittsburgh 
Railways Company entered into a contract, which was executed on 
the part of each of said corporations by the same individual as prési- 
dent of the same respectively, and by the same individual as secre- 
tary thereof respectively, whereby the Pittsburgh Railways Company 
agreed to maintain and operate the several Unes of railway leased and 
operated by the United, for a period of 5 years, and thereafter until 
the agreement was terminated by 3 months' notice from one party to 
the other. In considération thereof, it agreed to operate, and as 
well also to pay, ail expenses of opération and maintenance, taxes, 
interest upon loans, and rentals which the United might be required 
to pay, and to pay current dividends upon the preferred stock of the 
United at 5 per cent, per annum, and a dividend upon the common 
stock of the United of 1 per cent, per annum, in considération where- 
of it was stipulated in said agreement that Pittsburgh Railways Com- 
pany should take possession and operate the railways of the United, 
with full freedom, observing, however, the obligations imposed upon 
the United by law or by contract, and that during the term the Pitts- 
burgh Railways Company should receive returns of every kind which 
the United otherwise might be entitled to. It was further stipulated 
that the Pittsburgh Railways Company should bave the right to op- 
erate said property in the corporate name of the United, if it de- 
sired, that the United would co-operate for the successful opération 
thereof, and that, while the former should pay the expenses of ordinary 
maintenance, the latter should provide funds for extraordinary re- 
pairs, betterments, etc. 

Since March of 1899, the railway System of the United bas been 
operated by the Philadelphia Company, and since January 1, 1902, has 
been operated by the Pittsburgh Railways Company. The Phila- 
delphia Company has, at ail times, enjoyed the financial advantages 
incident to the inclusion of the United System of railways in the rail- 
way System operated by the Pittsburgh Railways Company. The 
crédit of the Philadelphia Company has been, in a large degree, built 
up upon the faith of its control of the United system, and the fact 
of such control has been advertised by the Philadelphia Company as 
an important élément of security behind the latter's obligation. The 
common stock of the United has been pledged by the Philadelphia 
Company as security for certain of said obligations. 
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Under the control of the Pittsljurgh Railways Company, the prop- 
erty and franchises which together constitute the security for the 
bonds owned by the plaintiff and others, as well as the properties and 
franchises of the other passenger railvvay Systems operated and con- 
trolled as hereinbefore set forth, hâve been merged in the mass of 
Street railway properties and franchises operated as a unit by the 
Pittsburgh Railways Company; the cars running over what were 
once the tracks of the United are cars belonging to the Pittsburgh 
Railways Company. The accounting System pursued treats of the 
Street railways as a unit, so that it is not possible to détermine the 
receipts and disbursements of any part of the System. Ail receipts 
pass into a common treasury, and out of said treasury payments hâve 
been made by the Philadelphia Company indiscriminately to meet in- 
terest accruing on ail the bonds of ail the multitudes of corporations 
included in the System. This commingling and confusion of prop- 
erties bas for years made it impossible to apply the receipts f rom the 
properties subject to the lien of the mortgage securing the pîaintiff's 
bonds to the payment of the interest charges, and payment of the 
same by the Philadelphia Company bas been necessitated by the na- 
ture of the method of opération. Moneys hâve been paid by the Phila- 
delphia Company for street railway purposes (in the form of loans to the 
Pittsburgh Railways), which bave been derived in whole or in part from 
the receipts of the Philadelphia Company's artificial gas business, its 
natural gas business, and its electric light business. The car routes 
and schedules take no account of the limits of the United's System, 
the identity of which is no longer recognized by the public, and the 
good will of which bas been lost in the combination. 

The Philadelphia Company and the Pittsburgh Railways Company 
hâve failed to keep said property in operating condition, hâve failed 
to perform the covenants by which the United is bound under the terms 
of leases above referred to, hâve failed to perform the covenants of 
the contract of January 1, 1902, in regard to maintenance, hâve 
permitted the car barns and power plants of the United and its sub- 
sidiaries to be dismantled, bave sufifered the roUing stock and equip- 
ment of the United and its lessors to become obsolète and worn out, 
without setting aside any funds for its replacement or making any 
effort to replace the same, with the resuit that at the présent time the 
United is without rolling stock or equipment wherewith to operate 
its own property or that of its lessors, and bave caused the United 
to incur an enormous floating debt, while, during the same period, 
dividends upon the common stock of the United, to the aggregate 
amount of some $1,700,000, bave been paid to the Philadelphia Com- 
pany. By causing the United and ail other underlying traction com- 
panies to discontinue the manufacture of their own electric power, 
and to purchase such power from the Duquesne Light Company, 
which is owned by the Philadelphia Company, there bas been divert- 
ed a large revenue from the United and the other traction com- 
panies, which bas been transferred to the Philadelphia Company. 

By the terms of the above-mentioned contract of January 1, 1902, 
the Pittsburgh Railways Company covenants to pay 5 per cent, per 
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annum on the preferred stock of the United. This payment was 
regularly made by the Philadelphia Company, through the Pitisburgh 
Railways, until 1915. In that year the payment was omitted, and the 
Philadelphia Company asserted a right to apply the covenanted divi- 
dends in relief of obligations properly resting upon the Philadelphia 
Company, The preferred stockholders of the United, in dissent, filed 
a bill in this court, praying leave, whereupon the Philadelphia Com- 
pany purchased the outstanding preferred stock, being $25 per share 
on a par value of $50 per share, to those who vvanted cash, and $33.33 
per share on a par value of $50 per share to those willing to take 
payment in Pittsburgh Railways Bonds guaranteed by the Philadelphia 
Company. The Philadelphia Company has refused, and is refusing, 
to recognize an obligation to continue interest payments on bonds 
issued under the United mortgage of 1897 and upon the bonds of a 
large number of other corporations which hâve, like the United, lost 
their identity in the common mass. On January 1, 1918, the Phila- 
delphia Company failed to provide funds for the payment of interest 
then maturing on the United bonds and on the Isonds of a number 
of other street raiiway corporations, thereby causing defauUs to oc- 
cur in violation of the covenants in said bonds contained. The fair 
market value of the assets of the United Traction Company, subject 
to the lien of the mortgage securing plaintifï's bonds in their présent 
condition, is much less than the amount due on said bonded indebted- 
ness, and the unsecured indebtedness of said company is largely in 
excess of any assets not subject to the lien of said mortgage. 

[1] Having set forth the facts as they are to be found in the bill, 
it is well to note that the plaintiflf does not "claim fraudulent intent on 
the part of the officers of thèse companies," and does not "seek to 
recover by reason of any partlcular fraud," and that it does not "seek 
to recover on the ground of any improper or tortious acts committed 
by the officers of the Philadelphia Company and its subsidiaries." 
The language in the quotations immediately preceding is the language 
of the learned solicitors for the complainant as found in their brief. 
Their contention is : 

"That the natural and inévitable resuit of the attenipt of one corporation 
to actively operate uumerous subsidiary companies, naturally compétitive 
and with conflicting interests, was a diversion of the business of many of thèse 
companies in favor of others and the growth of one at the expense of another." 

Because of the neglect to charge fraud and the disclaimer of any 
right to recover upon the ground of improper or tortious acts, the 
court has considered a number of averments of the bill, although in 
form of averments of fact, to be, however, but conclusions of the 
pleader, as, for instance, the averment in the eleventh paragraph of 
the bill that the Pittsburgh Railways Company holds the $17,000,000 
at par value of the common stock of the United for the Philadelphia 
Company, and the averments elsewhere to the efifect that the Phila- 
delphia Company was operating the United Traction Company merely 
as an instrumentality and adjunct of its own business, and averments 
to the effect that the Philadelphia Company, through the Pittsburgh 
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Railways Company, exercised control of the property of the United, 
etc. 

The prayers of the bill are briefly : (1) Discovery ; (2) that the 
Philadelphia Company be decreed hable to pay the interest accrued 
and hereafter to accrue upon bonds issued by varions corporations, 
particularly upon the bonds of plaintiff and others issued under the 
said mortgage of July 9, 1897 ; (3) that the bonds owned by tlie 
plaintiff, as well as the remainder of the same issue, be decreed to 
l)e an obhgation of the Philadelphia Company and be charged as a lien 
on ail of its property ; (4) that the Philadelphia Company be re- 
strained from suffering further defaults to occur under bonds se- 
cured by mortgages upon any of its street railway properties and 
from doing or suffering any other act or thing which may threaten 
to dismember its street railway System and thereby further unfit it 
for public service and impair its value as a whole ; and (5) other 
and further relief. 

The questions of law raised by the answer of the Philadelphia Com- 
pany are six in number, and they include the questions raised in the 
joint answer of the other défendants : (1) The averments of the bill 
do not make out any cause of action. (2) The bill does not disclose 
any right of discovery. (3) There is a misjoinder of the parties. (4) 
No relief is prayed for against any of the défendants, except the 
Philadelphia Company. (5) The relief asked for cannot be granted 
in this proceeding. (6) The plaintiff has no right to maintain his 
bill. The cause of action, if any, with respect to the matters and 
things referred to in the bill, is vested in the Maryland Trust Company, 
as trustée. The plaintiff does not aver that he ever requested said 
trust company to take any action in the premises, or that it refused 
to do so. 

The plaintiff invokes and relies upon the principle of the common 
law, which has existed anterior to the statutory enactments which 
provided for the création of corporate entities and prescribed their 
powers and limitations. As stated in plaintiff's brief : 

"It is the principle that tlie man who stands in the background and exer- 
cises the ultimate control ovei- a business and draws dovvu the profits, if there 
are any, must stand good for the Uabilitie.s of the business, even if the créditer 
did not know of the existence of the owner and never intended to give him 
crédit." 

The plaintiff deprecates the application to this case of another 
principle which is stated in his brief as follows: 

"The second principle is that, to encourage business enterprise, a group of 
people may escape from the liability resulting from the first principle by bc- 
coming stocliholders in the corporation which incurs the debts, provided an 
adéquate corporate estate is assured for the paynient of debts, and provided 
this corporate estate is not so doalt wlth as to make incorporation an instru- 
ment of injustice." 

AU of the défendant corporations and their subsidiaries are créatures 
of the State of Pennsylvania, and so far as appears no one of them 
has violated any statute of that state. That there may exist among 
them interlocking directorates raises no presumption that any of the 
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directors hâve failed in the discharge of their duties; that they 
are controlled by a sole owner of the shares of the corporation of 
which they are directors cannot be presumed. They are elected from 
year to year for a spécifie term, and cannot be removed from office 
without cause other than the whim of the owner or owners of the 
stock. Were they to agrée to do the bidding of the person or per- 
sons electing them to office, such agreement would not be binding. 
It cannot be assumed that close business relationship will induce the 
performance of unlawful acts. 

Again, it is not even suggested in the bill that any of said cor- 
porations were created in order to be mère instrumentahties for the 
purpose of carrying out a plan or scheme of disposing of assets be- 
longing to those who called them into being. Yet this court of equity 
is asked to apply to the facts in this case the first principle of law 
above stated, and to disregard the second; in other words, to lay 
its hands upon some substance other than the corporate entities whose 
interrelation bas been set forth at length in the bill. 

Plaintiiï relies upon a récent décision of the Circuit Court of Ap- 
peals of this Circuit in Brown v. Pennsylvania Canal Co., 235 Fed. 
669, 149 C. C. A. 89, in support of his contention. That case is 
wholly différent from that which is now before us. It was a dé- 
cision dépendent upon the particular state of facts before the court. 
In that case, the Pennsylvania Railroad Company was the owner of 
certain properties, subject to the Hens of mortgages securing issues 
of bonds. There was no provision by which such properties could 
be sold f ree of liens. The obligations were approaching maturity. 
In such a situation, the said railroad company, in an annual report, 
signified its purpose to change the manner of holding said properties 
by the organization of a separate company and to pursue a plan for 
raising money by a mortgage upon them. Accordingly the railroa-d 
company caused the Pennsylvania Canal Company to be incorporated, 
and sold to the canal company the fee of the said properties, taking 
in exchange therefor nearly ail the capital stock of the canal com- 
pany. By further steps the canal company was authorized to bor- 
row money and pledge its property by mortgages, and immediately 
after receiving "Such authority proceeded to discharge its underlying 
obligations and raise additional money by a new mortgage securing 
bonds. The railroad company entered directly into the mortgage 
transaction and voluntarily assumed a contractual obligation in con- 
nection with it, which was the agreement by the railroad company to 
purchase ail coupons upon which the canal company might default. 
The occasion for the mortgage was unusual; the mortgage was an 
unusual one, containing many unusual features. Among thèse were 
the right of the canal company to abandon and dispose of the prop- 
e'ties at private sale, clear of the lien of the mortgage, and apply the 
proceeds to the purchase of the bonds, and the right of the trustée, 
upon default of interest payments, to enter upon the premises and 
operate them, or to sell them at public sale, and, in either event, to 
apply the income or proceeds, first to interest, and then to principal. 
The mortgage contained a provision for an annual payment into a 



ALLEN V. PHILADELPHIA CO. 815 

(266 P.) 

sinkîng fund for the payment of the principal of the bonds, which 
sinking fund should, from time to time, be invested in the bonds se- 
cured by the mortgage or any other good securities. 

As time passed, the railroad company reacquired the properties sub- 
ject to the said mortgage upon terms fixed by the man who represented 
both the railroad company and the canal company. The sinking 
fund provision of the mortgage, although complied with for some 
years, was subsequently neglected; bonds purchased with the sinking 
fund were canceled. In that way the railroad company was relieved 
from its obligation to pay the coupons upon such bonds and was a 
direct party to the diversion of assets from the holders of the bonds 
to its own uses. The railroad company was dealing with its own 
property ail the time, employing, for its convenience, the canal com- 
pany as its instrument and using, without doubt, the money of others. 
The railroad company, in that case, had avowed its purpose to oper- 
ate and dispose of the canal properties through a separate corporation. 
The décision of the court, however, does not rest upon the theory 
that stock ownership gave the power of control, but upon the exer- 
cise of that power and not upon its mère possession. The railroad 
company exercised that power upon property which it owned before 
the expression of its purpose to deal with it, and which it reacquired 
free from lien in pursuance of such purpose. Of course, the railroad 
company was held liable to the bondholders of the canal company. 

The principle which controlled the décision of that case should 
not control the case now before us. It is not helpful to consider sep- 
arately other cases cited on behalf of plaintiff in which the décision de- 
pended upon its particular facts. None are more applicable than the 
case of Brown v. Pennsylvania Canal Co., supra. 

[2] The law is with the défendants. The bill cannot be sustained, 
because the trustée in the mortgage which secures the plaintiff's bonds 
is not the plaintiff; there being no averment that such trustée had 
been requested to institute the proceedings and refused to do so. 
This is not a case where the holder of a security is seeking to enjoin 
a trespass, meaning thereby an unlawful act done with violence or 
force to the property which afïords him bis security, as in the case 
of Carter v. Fortney (C. C.) 170 Fed. 463. It is a proceeding where 
a bondholder seeks to impose a lien, for the benefit of ail the bond- 
holders, upon property not embraced within the mortgage made to the 
trustée for such bondholders. That purpose is apparent from read- 
ing the averments of the bill as a whole, and is specially summarized 
in the third prayer of the bill. Another purpose of the bill, as indi- 
cated by the fourth prayer thereof, is to prevent the dismember- 
ment of a street railway System of which the mortgaged premises 
constituted a part. 

This case is not, thereîore, an exception to the rule as laid down 
in Jones on Corporate Bonds and Mortgages (third édition of Rail- 
road Securities) § 388, p. 427, and cases there cited: 

"Ordinarily, a bondholder secured by a mortgage to trustées Is not allowed 
to sue the corporation with respect to any matter within the trust, except 
■when it appears that the trustées refuse or neglect to act, or tliey stand in a 
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hostile position or hâve assumed a position prejudioial to the interests of the 
bondholders, or tliere is a vacancy In the office. Such negleet, refusai, or 
vacancy he must allège and prove." 

One reason for this ruie may be found in the fact that a suit like 
the présent is net a représentative or claSs suit, which would bind 
those not joining therein, or who were not privies to those who do, 
Wabash Railroad Co. v. Adelbert Collège, 208 U. S. 38, 58, 28 
Sup. Ct. 182, 52 L. Ed. Z79. Therefore the plaintiff's bill must fall. 
Moreover, as has been already indicated, the bill must fail for want 
of sufficient averments to bring it within the exceptional cases where 
courts will look behind the corporate forms. This is not a case in- 
volving the state, where courts should lend their aid to carry out 
législative Sntent. In the absence of allégations of fraudulent in- 
tent, the case cannot be maintained upon any theory of agency or 
of trust relationship. 

The case of Salomon v. Salomon & Co., in the House of Lords 
Law Reports, 1897, Appeal Cases 22, which deals with a Companies 
Act of England and a one-man company formed under that act, is 
always interesting. The language of Lord Macnaghten, on page 51, Id., 
is as "f ollows : 

"When the mémorandum is duly signed and registered, tliough thei'e be onJy 
seveii shares taken, the suhscribers are a body corporate 'capable forthwitli,' 
to use the words of the cnactraent, 'of exerclsing ail the functions of an in- 
corporated company.' Those are strong words. The company attains ma- 
turity on its birth. There is no period of minority — no interval of incapacify. 
I cannot understand how a body corporate thus made 'capable' by statute can 
lose its individuafity by is-suing the bulk of its capital to one person, -whether 
he be a subscrlber to the mémorandum or not. The company is at law a 
différent person altogether from the snhscribers to the mémorandum ; and, 
though it may be that aftei- incoi-jjoration the liusiness is preeisely the same as 
it was before, and tho samo pei-sons are managers, and the same hands re- 
ceive the profits, the company is not in law the as'cnt of the subscribers or 
ti-ustee for them. ^'or are tho subscribers as members liable, in any shape or 
form, except to the extent and in tho manner pro\ided by tho act. That is, 
I think, the declared intention of tho onactment. If the view of the leamed 
judge were sound, it would foUow that no common-law partnership eould 
register as a company limited by shares without remalning subject to un- 
limited liability." 

The facts in the présent case are, in some ways, siniilar to the 
facts in the case of Pullman Car Co. v. Missouri Pacific Co., 115 U. 
S. 587, 6 Sup. Ct. 194, 29 L. Ed. 499. A demurrer in that case was 
sustained by the court below, and such decree was affirmed by the 
Suprême Court. So far as appears, the principles controlling the 
court in that décision hâve not been changed. It would be of little 
profit to touch upon each of the grounds of demurrer, or to comment at 
length upon the authorities. This opinion has already been extended 
to what may seem to many an undue length. 

The demurrer must be sustained. 
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ALLEN V. PHILADELPHIA CO. et ah 

(Circuit Court of Appeals, Third Circuit. March 23, 1920.) 

No. 2473. 

Corporations <g=>590 (3)— Corporation lawfully acquiring stock of another not 
liable for bonds of controlled corporation. 

Bondliolders of a holding corporation, wliicli was organized for tlie 
purpose of acquiring ciie stocii of competing street railroad companies 
and operating tlieir properties as a unit, and whicli issued and sold the 
bonds for tliat purpose, seenred by mortgage on tlie property of suoli 
companies, held to iiave no equity to require assumption of tlie bonds by 
anotlier corporation, wliich subsequently lawfully acquired the stoclL of the 
holding Company and continued to operate the railway Unes as origiually 
Intended, with those of other subsidiary companies, as a unitary System ; 
no fraud or unlawful conduct being chargea. 

Appeal f rom the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Benjamin C. Allen, on behalf of himself and 
other bondholders of the United Traction Company of Pittsburgh, 
against the Philadelphia Company, the Pittsburgh Railways Company, 
and the United Traction Company of Pittsburgh. Decree for de- 
fendants (265 Fed. 807), and complainant appeals. AfErmed. 

George Wharton Pepper, of Philadelphia, Pa., and Thomas Patter- 
son and Robert Woods Sutton, both of Pittsburgh, Pa. for appellant. 

George B. Gordon and Edwin W. Smith, both of Pittsburgh, Pa., 
for appellees. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
RELLSTAB, District Jndge. 

BUFFINGTON, Circuit Judge. In the court below Benjamin C. 
Allen, a citizen of Colorado, filed a bill in equity on behalf of himself 
and other bondholders, against the Philadelphia Company, Pittsburgh 
Railways Company, and United Traction Company, ail corporations 
of Pennsylvania. The relief sought thereby was: (I) Discovery; 
(II) that Philadelphia Company be decreed liable for accrued and to 
accrue interest on the bonds of said issue; (III) that such bonds 
be decreed to be an obligation of Philadelphia Company and a lien 
on the property of ail the défendants ; and (IV) that Philadelphia 
Company be enjoined from dismembering its street railway service. 

To this bill the défendants duly answered. As there was vir- 
tually no dispute of the basic facts on which the bill must stand, 
and the plaintifï was désirons, before entering upon the labor and 
expense of taking the vast aniount of testimony incident to the case, 
which testimony might in the end hâve been needlessly taken, the 
plaintiff accordingly after the answers were filed, in order to hâve 
thèse basic questions determined in limine and in pursuance of equity 
rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) which provided, "Every 

®=>Por other cases see Bame topic û KBY-NUMBER in ail Key-Numbered Digeste £ lodezec 
2B5 F.— 52 
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such point of law going to the whole or a material part of cause or 
causes of action stated in tiie bill may be called up and disposed of be- 
fore final hearing, at the discrétion of the court," moved the court "to 
hear separately the points of law raised in the answers and dispose 
of the same before the trial of the principal case." In pursuance of 
this motion, the court below heard the cause, and in pursuance of an 
opinion reported in 265 Fed. 807, entered a decree dismissing the bill. 
From such decree this appeal is taken. 

Without quoting the exact language of the lengthy and somewhat 
complicated facts set forth in the bill and answer, we shall try to 
State in logical order the matters and things which throw light on 
the basic facts from which must be drawn the warrant for the entry of 
the decrees prayed for in the bill : 

In 1897, the traction situation in the territory in and surrounding 
Pittsburgh and Allegheny City may, in a gênerai way, be stated as 
follows : The Second Avenue Traction, through its own lines and 
those of its subsidiary corapanies, operated the lines extending from 
the center of Pittsburgh up the Monongahela Valley; the North 
Side Traction Company, through its own lines and those of its subsid- 
iary companies, in like manner operated to and through Allegheny City, 
up the Allegheny Valley ; and the Pittsburgh, Allegheny & Sîanchester 
Traction Company in like manner operated to and through Allegheny 
City and down the Ohio Valley. Such being the situation, certain in- 
dividuals formed a plan to acquire control of and thereafter consoli- 
date those three Systems, and to operate them as one. This plan of 
unitary acquisition, control, and opération was carried out by thèse 
men causing the United Traction Company to be incorporated by the 
State of Pennsylvanîa. In order to carry out this plan of acquisition, 
control, and unitary opération by the United Traction Company, that 
Company issued, and the plaintiff, Allen, and other investors, pur- 
chased, $10,000,000 bonds of that company, which it secured by a 
mortgage to the Maryland Trust Company, trustée, dated July 9, 
1897, upon the plants, stocks, leaseholds, and assets generally of the 
three above-named companies, viz. Second Avenue Traction, North 
Side Traction Company, and the Pittsburgh, Allegheny & Manchester 
Passenger Railway Companj', and of their several subsidiary com- 
panies. The money raised on this mortgage was used for the purchase 
of such properties, the payment of underlying securities, and "$725,- 
000 of said bonds be reserved for betterménts, improvements, and 
extra service." In addition to the application of the proceeds of the 
bonds to such purchases and to the betterment of them the men who 
planned this consolidation caused the United Company to issue $3,- 
000,000 preferred and $17,000,000 common stock. The $3,000,000 
preferred stock the company sold, and used the proceeds, jointly with 
proceeds of the bonds, in acquiring the properties of the three Traction 
Companies as above stated. 

It wîU thus be seen that the plan of unitary acquisition, control, 
and opération, to enable which to be carried out the plaintiflf loaned 
his money to the United Traction Company, was duly carried out, 
and resulted in the unitary opération of thèse traction companies by 
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the United Traction, which was formd for such unitary opération, 

or, as stated in the bill : 

"The properties above enumerated togetlier constituted a complète raliway 
System for the transportat;on of nassengers in and througli large sections o£ 
the cities of Pittsbnrgh and AUegîieny aud vlcinity." 

But the opérations of the United Traction Company, or of those who 
planned it, did not stop with thèse opérations in 1897, for in 1916 
the Company, or the syndicate who had organized it and held $17,000,- 
000 of its common stock took another step in the way of further ab- 
sorption, extension into other public utiHties, and broader unitary 
Street car opération. Whether this was part of the original plan, or 
a later conceived one, the hill does not aver. 

At that time the Philadelphia Company, the principal défendant in 
this case, was a large public service corporation, operating in the 
Pittsburgh district, either by itself or through its subsidiary com- 
panies, but in unitary control and opération, supplying to the public 
(a) natural gas by the Chartiers Natural Gas Company; (b) artificial 
gas by the Consolidated Gas Company; (c) electric light, beat, and 
power by the Allegheny County Light Company. 

No consolidation, merger, or contract of merger or unitary opéra- 
tion was made with the Philadelphia Company ; but the syndicate, who 
held the $17,000,000 common stock of the United Traction Company, 
bought f rom the individual stockholders of the Philadelphia Company 
the entire capital stock of that company. Having thus acquired con- 
trol of the company, thèse new stockholders elected some of their 
members officers of the Philadelphia Company. Thereafter the Phil- 
adelphia Company took over the entire $17,000,000 capital stock of 
the United Traction Company from the syndicate, paying therefor by 
the issue of its own stock, and in the same way it also took over and 
paid for the capital stock of its three subsidiary companies, the Con- 
solidated Gas Company, the Allegheny County Light Company, and the 
Chartiers Valley Gas Company. The stock of the United Traction 
Company, which in this way passed to the Philadelphia Company, it 
held until 1912, when, as hereafter stated, it passed into the hands of 
the Pittsburgh Railways Company. Whether the original United Syn- 
dicate who received the stock of the Philadelphia Company, continued 
to hold their stock, or thereafter to act in concert, the bill does 
not state, and that they acted at ail in common, or did they act as 
alleged, is denied in the answer. 

Thereafter the Philadelphia Company used the United Traction 
Company as its subsidiary, and as such subsidiary the United Company 
continued to operate the unitary street car System as before. Later 
the Philadelphia Company acquired other street railways, so that by 
January 1, 1902, it owned or controlled practically ail the railways 
and traction companies operating in Pittsburgh and vicinity. At that 
date the Pittsburgh Railways Company, one of the défendants, was a 
subsidiary of the Philadelphia, and it then entered into a contract 
with the United Traction Company whereby it took over from the 
United Traction Company the unitary opération of the street car Sys- 
tem and continued to so operate until it went into the receivership in 
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the court below. By that contract the Pittsburgh Company was to pay 
ail the ordinary expenses of maintenance, and the United ail the ex- 
traordindry, of the Unes. 

Such being a broad statement of the situation as disclosed by 
the untraversed averments of the bill, do they disclose a case justify- 
ing the prayers of the bill? Waiving for the présent the question 
passed on by the court below, that the trustée of the mortgage under 
which plaintiff's bonds were issued is an indispensable party to the 
bill but was not made one, and that the bill should be dismissed on that 
ground, we pass to the broad underlying question whether the Phila- 
delphia Company should be adjudged liable for the plaintiff's bonds. 
Before discussing that question, we note the présent case is wholly 
différent from cases of which B. & O. Tel. Co. v. Interstate Tel. Co., 
54 Fed. 50, 4 C. C. A. 184, is an instance, where the holding Com- 
pany of the operative subsidiary company was so acting at the time the 
indebtedness complained of was incurred, and where there was there- 
fore some ground for asserting that the real debt-incurring party 
itself impliedly invited crédit, although its subsidiary operative agent 
made the purchase and formally obtained the crédit extended. 

In the présent case the plaintitï loaned his money solely to the 
United Traction Company, and the Philadelphia Company had no 
connection or relation of any kind either to the plaintiiï or to the 
United Traction Company when the plaintiff did so. Starting, then, 
with the foundation fact that the bonded indebtedness was contracted 
solely by the United Traction Company, and the crédit extended was 
based on the security of the assets of the United Company, covered 
by the mortgage, it follows that the burden in the présent case is upon 
such bondholder of the United to show that in some way the Phila- 
delphia Company has, either (a) by a contract, express or implied, as- 
sumed responsibility for such bonds, or (b) that the Philadelphia has by 
some act of omission or commission, made it the duty of a chancellor 
to adjudge it responsible for such debt. 

Moreover, this case has nothing in common with the Une of cases 
where there was fraud, bad faith, concealment, oppression, unlawful 
procédure or ultra vires exertion of power and the like. In the 
absence of such éléments which in the line of cases cited were pressed, 
and properly led to such décisions, the court below called attention 
in the extract from its opinion quoted in the margin.^ 

1 "Having set forth the facts as they are to be found In the bill, It Is well 
to note that the plaintiff does not 'claim fraudulent intent on the part of the 
offlcerg of thèse companies,' and does not 'seek to recover by reason of any 
Ijarticiilar fraud.' and that It does not 'seelc to recover on the ground of any 
improijer or tortious acts committed by the oflicers of the Philadelphia Com- 
pany and its subsidiaries.' The language in the quotations immediately pre- 
ceding is the language of the leained solicitors for the coraplainant as found 
in their brief. Their contention is 'that the natural and inévitable resuit of 
the attempt of one corporation to actively operate uumerous subsidiary com- 
panies, naturally compétitive and with confllcting interests, was a diversion 
of the business of many of thèse companies in favor of others, and the 
growtb of one at the expense of anothei'.' Because of the negleet to charge 
fraud and the disclaimer of any right to recover upon the ground of im- 
proper or tortious acts, the court has considered a number of averments of 
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The bill avers no such express or implied contract, and conse- 
quently relief, if given, must rest on some act of omission or com- 
mission of that Company. And in that regard it is contended that the 
ground for such decree is that from the acts and conduct of the 
Philadelphia Company in becoming the owner of the entire capital 
stock of the United, and thereafter by its subsidiary companies using 
the property of the United as its own, subjected itself to liability for 
the bonded indebtedness of the United. Of the fact that the Phila- 
delphia Company, through the agencies of subsidiary companies whose 
stock it owned, did subsequently operate the properties which the 
United theretofore owned and operated, and that it operated it as a 
unitary System, there is no question ; but this method of unitary opéra- 
tion, far from b.eing wrong or unlawful, was an administrative and 
économie situation, v\'hich the plaintifï by bis bill seeks by mandatory 
direction to be continued. Seeing, then, that such unitary opération 
of the Street railways of a great city's traction Unes was the plan of 
the United when it acquired the property of subsidiary companies, 
that it now seeks to hâve such unitary opération be continued by the 
Philadelphia, we are justified in presuming that the bonds in question 
were issued by the United, and investments were made therein by the 
plaintiff and other bondholders, with the expectation that the United 
M'ould operate the roads and Systems of the three companies whose 
property it absorbed. And that such original unitary opération by 
the United was meant in substance to be an opération by itself of its 
own property is shown by the fact that the leases of 900 years were, 
for operative purposes, to be treated as practical ownership. Indeed, 
this plan of unitary opération, by what was the équivalent of owner- 
,ship, is further evidenced by the fact that, while the separate corporate 
existence of ail the underlying companies of the United Traction was 
continued, of this very bond issue hère in question of the United 
$4,000,000 were appropriated to the purchase of the stock of such 
underlying companies and $5,275,000 to paying off their bond issues. 

Sucli being the status under which the United Traction was formed, 
and its bonds purchased by the plaintiff, it is apparent that the rela- 
tions between the Philadelphia Company and the United Company 
were not created, begun, or consummated by any corporate action of 
the Philadelphia Company, but wholly and solely by the action of 
stockholders of the United Company, and that, using the stock of the 
United Company, the stock of the Philadelphia Company was pur- 
chased, and by such stocks so purchased the Philadelphia Company 
was made an instrument or agency of the United Company, or of 
those who controlled it, in still further extending the original plan 

the bill, although in form of averments of fact, to be however but conclu- 
sions of the pleader, as, for instance, the averment in the eleventh paragraph 
of the bill that the Vittsburgh Railways Company holds the $17,000,000 at 
par value of the coramon stoclv of the United for the l'hiladelphla Company, 
and the averments elsewhere to the efCect that the Philadelphia Company was 
operating the United Traction Company merely as an instrumentality and 
ad.1unct of Its own business, and averments to the effect that the Philadelphia 
Company, through the Pittsburgh Railways Company, exercised control of 
the property of the United," etc. 
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of unitary opération. How this original plan of the United was 
further expanded and carried out appears from what has been 
stated heretofore, and need not be hère repeated. It is not con- 
tended that the acquisition, leasing, operative merging, or opéra- 
tion of any or ail of thèse companies was in itself not justified 
by statute. On the contrary, it is conceded they were légal, and 
that due corporate statutory steps were taken to efifect the same. 
Nor is ity as we hâve said, contended that there was any fraud, con- 
cealment, oppression, or bad faith in carrying out and further develop- 
ing the original unitary opération of the traction Systems. 

But the contention of the plaintiflf, in substance, is that, because 
such unitary opération of the roads of the United's subsidiary com- 
panies was carried on by the Philadelphia Company through its sub- 
sidiary companies, and in doing so it used and mingled their prop- 
erties as its own, thereby the Philadelphia Company, to follow the con- 
tention of the appellants' brief, "has effected a substaatial merger or 
consolidation of the United and other traction companies with itself, 
and by reason thereof the law imposes upon it liability for the bonded 
indebtedness of thèse companies." And, as further urged in such 
brief, this resuit would follow by analogy to the — 

"familiar principle of law that, when two or more corporations are Consoli- 
dated by proper légal proceedings, the new consolldated corporation becomes 
subject to ail the indebtedness and llabilities outstanding agalnst the con- 
stituent companies at the time of the merger. This is expressly provided in 
this State by section 2 of the Act of May 29, 1901 (P. L. 349), and section 3 of 
the Act of May 3, 1909 (P. L. 408), each of whlch sections contains this lan- 
guage : 'That ail rights of creditors and ail liens upon the property of each 
of said corporations shall continue unlmpalred, and the respective constituent 
corporations may be deemed to be In existence to préserve the same; and 
ail debts, duties and liabillties of each ôf said constituent corporations shall 
thenceforth attach to the said new corporation, and may be enforced agalnst 
it to the same extent and by the same process as if the said debts, duties and 
llabilities had been contracted by it.' " 

We are of opinion no such légal conséquence followed as a séquence 
to unitary opération. We are shown no décision or principle of law 
which warrants such resuit. No bad faith, fraud, or absence of good 
faith is asserted. The création and opération of this unitary system 
was in pursuance of statutory power, and just such an opération as^ 
the parties contemplated when this plaintiff loaned his money to aid 
in carrying out a well-understood course. In carrying out the gên- 
erai course, it will be noted the United Traction Company had no 
property of its own and contributed none to the unitary system. It, 
too, was solely a holding company, having leaseholds, stocks, and 
bonds of subsidiary companies, which items were covered by the mort- 
gage by which the plaintiff's bonds were secured and on which alone 
he had a lien. Now, thèse items still remain, are still covered by the 
mortgage, and, in so far as they are of value, are still held for the 
benefit of the mortgage bondholders. The substantial complaint of the 
bondholder is not that his security has been taken away, but that the 
unitary opération which he contemplated and intended has not proved 
profitable. For it is apparent that, when the plaintiff invested in his 
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bonds, a security such as this, based as it was on the profits then realiz- 
ed on such consolidation of street railways into a unitary System, was 
regarded as of high financial worth, but with increâsed operative, la- 
bor, and material costs, and without ability to raise their car fares, 
and with the gênerai disfavor of the public toward street railway Sys- 
tems everywhere, hâve deteriorated as financial securities. We see 
no ground for holding the Philadelphia Company responsible for this 
outcome to the bondholder, who still bas a lien on the mortgaged 
propert^, but which seemingly is not of the financial value it originally 
had. 

The Court below committed no error in dismissing the bill. 

RELLSTAB, District Tudge. I concur in the opinion that the bill 
was properly dismissed, but solely on the ground of the lack of an 
indispensable party plaintiflf. 

The bill charges équitable waste of a mortgage given to secure 
an issue of bonds, of which the plaintiff owns but a small part. The 
mortgage was not made to the plaintifif, but to a trustée. In my 
opinion, no one but the mortgagee has sufiicient standing to prevent 
the wasting of the security or to proceed against the waster, and that 
this court should refrain from passing upon the issues tendered by the 
bill until presented by the trustée, or the latter shall on request of 
a bondholder décline so to do. 



BLUEJACKET et al. v. EWERT. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 1, 1920. Reliearing Denied 

August 7, 1920.) 

No. 5316. 

1. Indians <S==>I 5(0— Sale of land of minor heirs need not be confirffled. 

Under Act May 27, 1902, § 7 (.Coiiip. St. § 4223), providing tliat tlie in- 
terests of minor lieirs of a Ceceased Indian owning laud subject to re- 
strictions on aliénation shall be sold only by a guardian duly appointed 
by the proper court on order of the covirt, subject to the approval of the 
Seeretary of the Interior, confirmation by the county court appointlng 
a guardian of his report of sale under régulations prescribed by the See- 
retary was not retiuircd, as the statute makes no such requlrement, and 
Congress had plenary authority in fixing the conditions of such sales. 

2. Indians <S=3333— Spécial assistant attorney in suits involving Indian lands dis- 

quallfied to trade with Indians; "employed in Indian affairs." 

An attorney appointed by the Attorney General as a spécial assistant 
to assist in tlie institution and iirosecution of suits to set aslde deeds 
to Indian allotments was "employed in Indian affairs," within Kev. St. 
§ 2078 (Conip. St. § 402G), providing that no person so employed shall 
hâve any interest or concern in trade with the Indians, as the depart- 
ment from which the ai)pointmeut came was not controlling. 

3. Indians <S33 15(1)— Sale of land by Indian agent to spécial assistant to Attor- 

ney General prohihited; "trade with Indians." 

A purchase of land of heirs of a deceased Indian by a spécial assistant 
to the Attorney General tonstituted "trade with the Indians," within 
the prohibition of Rev. St. § 2078 (Comp. St. § 4026), though the sale was 

^z^For other cases see same topic & KEÎV-KUMBER in ail Key-Numbered Digesta & Indexes 
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made by the Indlan agent under régulations of the Seeretary of the In- 
terior, and the purchaser never saw or communlcated with any of the 
Indians, and they were not consclous that lie was employed In Indian af- 
fairs. 

4. Evidence <Ê:=>83(3)— Ruies governing sales of mdian's lands presumed fol- 

lowed. 

The presumption la that the rules establlshed by the Seeretary of the 
Interior governing sales of Inherited Indlan lands were followed by 
the officers In charge of that sale. 

5. Indians ©=527(6)— Adult heirs, suing to set aside conveyance, must négative 

lâches. 

Adult helrs of a deceased Indian, sning to set aside a conveyance after 
the time for sueh a suit under the state statutes of limitation has ex- 
pired, must plead and prove facts and circumstances showlng that they 
were not gullty of lâches. 

6. Indians €=327(4)— Adult heirs must use diligence in seeldng to set aside con- 

veyance. 

Under Act May 27, 1902, i T (Comp. St. S 4223). adult hetrs of a de- 
ceased Indian are free to convey the land, and are chargeable wlth the 
same diligence a? whlte ppople In discoverlng and pursulng thelr légal 
remédies, seeking the setting aside of the conveyance. 

7. Indians <s:=327(4)— Suit by minor heirs to set aside guardian's conveyance not 

barred by lâches. 

Under Rev. Laws Okl. 1910, § 885, authorlzlng mlnors to disaffirm 
contraets before majorlty or within one year thereafter, a suit by an In- 
dian's mlnor heirs to set aside thelr guardian's conveyance of land was 
not barred by lâches when brought before their majorlty. 

8. Indians <®=327(6) — Défendant required to show lâches in suit to set aside 

conveyance. 

Where, in a suit to set aside a guardian's conveyance of the interests of 
minor heirs of a deceased Indian, lâches dld not appear on the face 
of the blll or in plaintlff's proofs, it was incumbeut on défendant to show 
the existence of lâches. 

9. Infants <S=33I (2)— Considération need not be restored, to obtain oancellation 

of deed, if disposed of. 

The rule that it Is ordlnarily necessary for one seeklng the cancella- 
tion of a deed to do equlty by restorlng the considération received does 
not apply to the disafflrmance of a deed of an infant, if prlor to the ilis- 
affinnance and during Infancy the considération received has been dis- 
posed of, wasted, or consumed, and cannot be returned. 

10. Evidence ■S=s83(3)— Price of Indian lands presumed deposlted as required 
by rules. 

The presumption Is that the purchase money on a sale of the Interests 
of minor heirs of a deceased Indian was deposlted In banks or wlth the 
Indian agent as required by the rules of the Seeretary of the Interior. 

11. Indians ©=»27(3)— Minor heirs, suIng to set aside conveyance, oeed not re- 
store considération not received by them. 

In a suit by minor helrs of a deceased Indian to set asIde a conveyance, 
they are under no obligation to restore the considération, where It is not 
shown that the money has been wlthdrawn froœ the custody of the bank 
or the Indian agent, wlth whom It was presumptively deposlted, or ever 
came into their possession. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by Carrie Bluejacket and others against Paul A. Ewert. De- 
cree for défendant, and plaintiffs appeal. Reversed and remanded in 
part, and affirmed in part. 

^soPoT other cases see sam* toplc & KEY-NTIMBER In ail Key-Numbered Dlgeets & Indezo 
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The appellaiits (licrelnafter called plaintlffs) bi-oiiclit suit to cancel a eon- 
veyance of laiici in Ottawa, Ok]., made by tlieTii ro MiiiX'llee (lioreinafter callfd 
défendant). Fi-om a decree dismissins; tlie bill this aiipeal is prosecuted. Tlie 
land liad been ailotted to Charles Bluejacl^ct, an Indian of the Quapaw trlbe. 
under tlie provisions of the Act of Congress of Jlarcli 2, 1895 {2S Stat. 876, 
907), and a patent had been issiied to hira, containins a restriction upon 
aliénation withln 25 years from its date. Charles r.lue.iaekftt died intestate 
in 1907, leaving as his heirs the plaintiCfs, and others, who are not parties to 
lliis suit. The conveyanoe to défendant by the widow, the adult lieirs, and 
the guardians of the niinor helrs of Charles Bhio.laclcet was executed on 
Aprlï 8, 1909, under the authoritv of tbat portion of section 7 of the Act of 
Congress of May 27, 1902 {.'{2 Stat" 24.5, 275 [Comp. St. § 422.'!]), wliich retids as 
follows: 

"That the adult heirs of any deceased Indian to whom a trust or other 
patent contalning restrictions upon aliénation lias been or sliall be issued 
for lands ailotted to liim niay sell and convey the lands inherited from such 
décèdent, but in case of niinor heirs their interests shall be sold only by a 
guardian duly appointcd by the proper court upon the order of such court, 
made upon pétition iiled by the guardian, but ail such conveyances shall be 
subject to the approva! of the Secretary of the Interlor, and when so ap- 
proved shall convey a fnll title to the purchaser, the same as if a final patent 
without restriction upon the aliénation had been issued to the allottee." 

The bill allèges as the grounds for setting aside the conveyance that the 
grantee was disqualified and pi'ohibited by law from receiving the convey- 
ance and that no report of the guardians' deed and sale was approved by 
the eounty court which had appointed them. 

Before th(> i)rocecdings were taken for the sale of plaintiffs' lands, the 
Seci'etary of the Interior had adopted a set of rules and régulations apply- 
iug to proposed sales of inhcrltod Indian lands under the provisions of the 
Htatute last quoted, and conipliance with them was a condition upon which 
his approval of any c(Uiveyi\nce depended. TJiese rules required that a 
ininor heir's iuterest could only be couveyod by a guardian duly appointed 
by tlie proper court, and upon the order of such court, made upon a pétition fll- 
l'd by the guardian, but ail sudi conveyances were subject to the approval of 
the Secretary of the Interior. The owners of inherited Indian land who de- 
sircd to sel! it were also required to pétition the Indian agent liaving charge 
of the territory wherein the land was situated asking to bave the land sold 
in accordance with the rules of the Secretary, and agreeing that the proceeds 
of the sale sliould be placed in deslgnated hanks, and its withdrawal was 
subject to the appi'oval of othcers of tlie Indian department. The Indian 
agent, if satisfied that the facts alleged in the pétition were sutîicient, would 
tile the pétition and send a copy to the Commlssioner of Indian AtTairs. The 
agent was required to post in a conspicuous place in his office for the period 
of 60 days, a list of the lands, the naines of the owners, and the dates when 
bids ^\•ould ho ojiened. When any land had been posted for sale, It was the 
Indian agen(:"s duty to view and apjiraise it, make a certificate of the ap- 
piaisement, seal it, and not to oijen it until the date of .sale. The appraise- 
ment was not to be ni.-ide public either before or after the sale and no bid for 
li'ss tlian the appraisal value \\as to be considered. .\o Indian agent nor any 
one connected with the ageucy ollice could prépare or assist in preparing the 
bid of any i)rospecfive purchaser. The bids were received in sealed enve- 
lopes, with the date niiirked thereon when they were to lie opened. The right 
to reject any and ail bids was rescu'ved and the acceptance of ail bids was 
subject to the approval of the owner of the land. Lands not disposed of at the 
appointed time could, if the owner so desired, be relisted and ofïered for sale 
after after 30 days' advertisement, under the same rules that governed their 
original listing. The Cominissioner of Indian AfCairs was required to adver- 
tise in some local paper of gênerai circulation near the lands the proposed sale 
of lands and invitlng bids therefor, and a list of the lands offiered for sale was 
also to be publisl.ed in the weekly édition of the newspaper of widest circula- 
tion in the co'.inty wheie the lands were situated. 

The deed of convoyanee was required to lie submitted for tlie Secretary's 
approval, acconipanied by the original pétition, the appridsenient, ail bids, 
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ehecks reeelved to apply on pajrment, a report by the agent of ail proœedings 
prlor to the exécution of the deed, together wlth a certificate from the agent 
that tbe deed was fuUy explained to the grantors, that the considération was 
the falr priée for the land, and that the conveyance was free from fraud and 
déception. The purchase price in no case was to be paid to the grantors, 
but deposited in a bank, or paid to the Indian agent, for the berieflt of the 
grantors, when the Secretary should hâve approved the deed. Affldavils 
of grantors and grantees were required with the deed, showing that there 
was no contract, agreement or understanding, oral or written, for the re- 
funding of any of the considération money to the purchaser, or for the ex- 
change of any property in lieu of the considération money. The grantee's 
affidavit was also required to the eflfect that he was not a party to any as- 
sociation of pei'sons to acquire such lands at less than thelr fair value, or to 
prevent open and fair compétition in the purchase ; that the contract was not 
procured by false représentations to the grantor, or suppression of facts as 
to the value of the land or any other feature of the transaction : and that 
neither the grantor nor any person for him had been glven or promised any 
money or thing of value, except the considération, to induce him to agrée to 
the sale of his land. The form of deed was ulso prescribed by the rules. 

The plalntiff in June, 1908, flled a pétition with the Indian agent for the 
Quapaw Tribe praying for the sale of thèse lands and agreeing to be bound by 
thèse rules governing the sale of such lands, The lands were llsted for 
sale and the tlme for openlng bids fixed for August 17, 1908. An appraisal 
was also made. This appraisal was kept secret until after the exécution 
of the deed, its approval by the Secretary of the Interior and Its delivery 
to défendant. 

Early in July, 1908, pétitions were flled with the county court of Ottawa 
county by the guardians of those of the plaintiffs who were then minors, 
praying for authority to make sale of tbe wards' shares in the lands and to 
jciin with the other helrs in such sale. The adult heirs waived notice of the 
henring upon thèse pétitions and on July 17 orders were entered by the 
county .iudge authorlzing the guardians to sell the minors' shares according 
to the rules prescribed by the Secretary of the Interior, and directing a 
i-eport of tbe guardians' proceedings uuder the order. It seems to be con- 
ceded by counsel that the proceedings leading up to the deed were substan- 
tially as now recited. At the flr.st date fixed for opening bids, one Hughes pre- 
sented a bid for the lands of Ç4,000, which was rejected as below the ap- 
praised value. Tlie lands were offered a second tlme, but at the time flxed 
for receivlng bids, geptember 1, none had been received. The lands were 
oft'ored a third time, but at the time tixed, October 26, no bids were received. 
The lands were again offered for the fourth time on November 27, but no- 
ijids were received. Bids were Invited for the flfth time, and on December 
21, the défendant flled a bid of $4,000, which was rejected as below the ap- 
jiralsed valuation. At the sixth offering of the lands, on January 25, 1909, 
rlie défendant flled a bid of $4,680, which was again rejected as below the- 
appraised valuation. At a seventh offering of the lands on February 22, 
li)09, the défendant bid $4,000 for a portion of the lands, but thls bid was 
rejected. The lands were again offered for the eighth time on March 29, 
1909, and the defendant's bid of .$ô,00O was accepted. Tlie deed to the de- 
fendant was then executed in April, 1909. It was approved by the Secretary 
of the Interior on July 26, 1909, delivered to défendant and recorded, and 
défendant took possession souie time afterward. 

liiram W. Currey, of Joplin, Mo. (A. Scott Thompson, of Miami,. 
Okl, on the brief), for appellants. 

Paul A. Ewert, of Jophn, Mo., pro se. 

Before SANBORN and STONE, Circuit Judges, and MUNGER,. 
District Judge. 

MUNGER, District Judge (after stating the facts as above), 
[1] Complaint is made because the court refused to permit the plain- 
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tiflF to file an amended bill, and to set aside the submission of the case 
and allow further testimony on behalf of the plaintiff. The applica- 
tion was made 1 1 weeks af ter the case had been heard upon the plead- 
ings and the testimony. The showing in support of the application is 
of great length, but a récital of its merits would not be profitable. 
There was no error in ref using the application. It is also urged that a 
confirmation by the county court of the report of the guardians' sale 
was essential to convey the title of the wards. Neither the statute au- 
thorizing the sale of such lands nor the rules of the Secretary of the 
Interior make such a requirement, and the authority of Congress was 
plenary in fixing the conditions upon which sales of thèse Indian lands 
would be permitted. 

The claim that défendant was disqualified from purchasing the land 
is founded upon the provisions of section 2078 of the Revised Statutes 
(Comp. St. § 4026), as f ollows : 

"No person employed in Indian afCalrs shall hâve any interest or concern In 
any trade with the Indians, oxcept for, and on account of , the TJnlted States ; 
and any person olïending herein, shall be liable to a penalty of five thousand 
<iollars, and shall be removed from his office." 

[2] Ail the facts shown in évidence in relation to Mr. Ewert, the 
défendant, that are claimed to bring his purchase within the condem- 
nation of this statute may be shortly stated. Mr. Ewert was an attor- 
ney at law formerly residing in Minnesota. On October 23, 1908, the 
Attomey General of the United States appointed him as a spécial 
assistant to the Attorney General to assist in the institution and prose- 
cution of suits to set aside deeds made to certain allotments in the 
Quapaw Indian agency. His officiai résidence was fixed at Miami, 0kl. 
He removed to Oklahoma, going first to Muskogee and remaining 
there the greater part of November. About the Ist of December he 
moved to Miami and appears to hâve continued to réside there for 
some months thereafter. Thèse facts sufSciently show that he was 
employed in Indian affairs. Although he was an appointée of the De- 
partment of Justice, his business was only in connection with Indian 
lands and litigation conceming them. The statute does not regard the 
department from whence comes the appointment but the department in 
connection with which the services are rendered. Do the facts show 
that the défendant had an interest in anv trade with the Indians? In 
United States v. Douglas, 190 Fed. 482, 'il 1 C. C. A. 314, 36 L. R. A. 
(N. S.) 1075, this court reviewed the history of the législation relating 
to the statute in question and outlined the gênerai meaning of the word 
"trade" as used in the statute. It was there said: 

"The statute in qtiestlou, being pénal in nature, should, of course, be strict- 
ly construed. There is little if any coufllet as to the usual aud ordlnary 
meaning of the word 'trade.' It is defined in Webster's International Dic- 
tionary as: "The act or business of exchanglng comraodities by barter or by 
buying and selling for nioney ; commerce ; traffle ; barter.' 

"The Century Dictionary deiines it as: 'The exchange of commodities 
for other commodities or for nioney. The business of buying or selling, deal- 
Ing by way of exchange, commerce, traffie. Trade compreheuds every specle» 
of exchange or dealing either in the produce of land, In manufactures, or ia 
bills or money.' 
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"In the New American Encyc]opa>(lic Dlctionaiy It Is deflnod as: 'The 
act, oc(îupation or business of exoliangiiig cotnmodities for other commodi- 
ties or for raoney. Tlie business of buylng and selling ; dealing by way of 
xale 01- excliange ; commerce ; trafflc' 

"In Bouvier's Law Dictionary it Is said: 'In its inost extenslve siguiflcarion, 
the Word ineludes ail sorts of dealings by way of sale or exchange.' 

"In Rapalje and Lawrence's I^aw Dictionary it is defîned as: 'Trafflc; 
coniineree; exchange of goods for other goods or for inoney.' 

"In 28 American and Knglish Eucyclopsiîdia of Law (2d I>d.) .'K8, it is said : 
'In ordinary language the word "trado" is eniployed in three différent sensés: 
First, in that of the business of buying and selling; second, in that of an 
occupation geuerally ; and, third, in that of a niechanical euiployment in coji- 
tradistinction to agriculture and the libéral arts.' 

"In May v. Slo;ui (May v. Rice), 101 U. S. 237. 25 h. Ed. 797, it is said : 
'The Word "trado," in its broadest signification, ineludes not only the business 
of exchanging conmiodities by barter, but the bushiess of buylng and selling 
for money, or commerce and trafflc generally.' 

"In Queen Ins. Co. v. State, 86 Tex. 250, 22 L. lî. A. 48:i, 24 ,S. W. 397, and 
in Texas & Pacific Coul Co. v. Lawson, 89 Tex. 401, 34 S. AV. 920, it is said: 
'The Word "trade" meaus trafllc, whlch is delined to be the passing of goods 
and coramodities from one person to another for an équivalent in goods or 
inoney.' 

"It bas further been judicially defîned as: 'The exchange of conimodities 
for otiier conmiodities or for money ; the business of buying and selling ; 
dealing by way of sale or exchange.' In re Grand Jury (D. C.) 02 Fed. 840; 
United States v. Cassidy (D. C.) G7 Fed. 705; United States v. Coal Dealers' 
Ass'n (C. C.) 85 Fed. 265. 

">Similar citations could be almost indeiînltely nmltiplied. It is manifest 
that, if the word 'trade' was eiuployed in the statute in question in its ordi- 
nary use and acceptation, the défendant had both interest and eoncern in 
trade with tlie Indians on her own account, and not on account of the United 
States." 

[3, 4] The statute was held to apply to the purcha.se by an industrial 
teacher at the Indian agency of cattle from the Indians on the réserva- 
tion, because such a person might be expected to wield a large influ- 
ence, and such an influence should not be used to subserve self interest 
in barter with the Indians. The facts in the présent case do not dis- 
close the direct exertion of any influence over the Indians. It is not 
shovvn that the défendant ever saw or communicated with any of the 
plaintifîs or that the Indians were conscious that défendant was em- 
ployed in Indian affairs. The presumption is that the ruies established 
by the Secretary of the Interior governing sales of inherited Indian 
lands were followed by the officiais in charge of that sale; that de- 
fendant's bid for thèse lands was delivered to the Indian agent and by 
him transmitted to the Secretary, together with ail the proceedings and 
the report of the agent, and with a showing that there was no agree- 
ment or understanding between défendant and plaintiffs. So far as 
appears the défendant was but a passive récipient of a conveyance 
from the Indians. Exercising its undoubted authority, the government 
offered the property for sale, advertised it, made the appraisal, re- 
ceived the bids, decided upon approval of its acceptance by the Indians, 
approved the deed, and controlled the receipt and disposition of the 
purchase price. 

The défendant therefore claims that he was not engaged in any 
trade with the Indians, but that his dealing was with the United States. 
This view ignores the fact that the plaintifîs in deciding whether to 
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refuse or accept defendant's bid, and in executing the deed to défend- 
ant as grantee may hâve signed it because of confidence in his officiai 
position and his relation to the Indians. One purpose of the statute is 
to prevent the possible play of officiai influence over the mind of the 
Indian in his considération of any proposed trade with him. Another 
purpose is to préserve loyalty, or at least disinterestedness toward the 
Indian's interests by those employed in Indian affairs. If it were held 
that the statute did not apply to a trade between an officiai of the In- 
dian department and the Indians except where the Indian was con- 
scious that he was dealing with such an employé the way would be 
open for employés and officers of the Indian department to take ad- 
vantage of their knowledge of the Indians' affairs and of their needs, 
to make purchases or sales for their own benefit through third persons, 
agents and corporations. Similarly, officers and employés of the In- 
dian department at Washington or at any agency could trade with 
Indians living at a distance if they were not acquainted with their offi- 
ciai positions. The statute is not confined in terms to trade with the 
Indians, when the Indian is conscious of the position of the officiai, nor 
when an efïect upon the trade by the use of his officiai position is 
demonstrated, and such a construction would be contrary to the prac- 
tical interprétation that bas been placed upon the statute by the Indian 
department ever since its enactment. The conclusion is that the stat- 
ute applied to the taking of the deed by the défendant. 

[5, 6] The plaintiff executed this deed in April, 1909, and this suit 
to cancel the deed was begun in June, 1916. The time within which 
the adult grantors could bave brought such a suit under the statutes of 
limitation applicable to suits or cases by the laws of Oklahoma had 
then expired. The complainants of that class were therefore obligated 
to plead and prove the facts and circumstances showing that they were 
not guilty of lâches, in order to maintain the suit after the lapse of 
time fixed by the analogous statute of limitations. Kelley v. Boettcher, 
85 Fed. 55, 29 C. C. A. 14; Redd v. Brun, 157 Fed. 190, 84 C. C. A. 
638, and cases cited. The bill contains no allégations and the proofs 
afiford no facts to take the case out of the ordinary rule and to make it 
équitable to allow its maintenance at this time, unless it be the fact 
that the plaintifïs were Indians. The adult plaintiffs were free to 
make conveyance of this land, even though they were Indians, and 
their tribal relations had been severed, and they were chargeable with 
the same diligence as white people in discovering and pursuing their 
légal remédies. Félix v. Patrick, 145 U. vS. 317, 331, 332, 12 Sup. Ct. 
862, 36 L. Ed. 719; Schrimpscher v. Stockton, 183 U. S. 290, 296, 22 
Sup. Ct. 107, 46 L. Ed. 203. The deed to défendant was made by Car- 
rie Bluejacket as guardian of four of the minor helrs — William, 
Blanche, Amy and Clyde Bluejacket. Among the plaintiffs in this bill 
are Amy Bluejacket and Clyde Bluejacket, as minors, suing by their 
next friend, and Blanche Bear, formerly Blanche Bluejacket, who is 
not alleged or shown to be a minor, and Carrie Bluejacket who sues as 
the heir of William Bluejacket, deceased, but the date of his death is 
not shown. Whether guardianship of any of thèse minors has been 
terminated is not shown. By section 6583 of the Revised Laws of 
Oklahoma (1910) it is provided: 
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"Xo action for the recovery of any estate, sold by a guardlao, can be main- 
talned by the ward, or by any person clainilng under him, unless It is com- 
meneed within three years next after the termlnation of the guardianship, 
or when a légal disabillty to sue exists by reason of minority or otherwise, 
at the tlme wheu the cause of action accrues, wlthln three years next after 
the removal thereof." 

[7] The suit of Amy and Clyde Bluejacket obviously is not barred 
by lâches. Their rights to maintain a suit to disaffirm their deed be- 
fore they hâve attained their majority is conferred by the Oklahoma 
statutes. Rev. Laws Okl. (1910) § 885 ; Ryan v. Morrison, 40 0kl. 
49, 135 Pac. 1049. 

[8-11] The suit of Blanche Bear and of Carrie Bluejacket, as heirs 
of William Bluejacket, is not shovvn by the bill nor by the proofs to 
hâve been begun too late to obtain the relief demanded. It was incum- 
bent upon the défendant to show that lâches existed sufficient to bar 
their suit, if such fact did not appear from the face of the bill or in 
their proofs. In order to obtain a cancellation of a deed it is ordinarily 
necessary that plaintiffs do equity by restoring the considération re- 
ceived therefor, but this rule does not apply to the disaffirmance of the 
deed of an infant, if prior to the disaffirmance and during infancy the 
considération received has been disposed of, wasted or consumed and 
cannot be returned. It is not necessary to place the grantee in statu 
quo. MacGreal v. Taylor, 167 U. S. 688, 698, 17 Sup. Ct. 961, 42 L. 
Ed. 326; Alfrey v. Colbert, 168 Fed. 231, 235, 9?, C. C. A. 517. If 
there is no évidence that the infant has received the considération he 
is not required to offer to return it. Blakemore v. Johnson, 24 Okl. 
544, 103 Pac. 554 ; Monumental Ass'n v. Herman, 33 Md. 133 ; Thor- 
maehlen v. Kaeppel, 86 Wis. 378, 56 N. W. 1089; Stull v. Harris, 51 
Ark. 294, U S. W. 104, 2 L. R. A. 741 ; Richardson v. Pâte, 9Z Ind. 
423, 47 Am. Rep. 374; Clark v. Tate, 7 Mont. 171, 14 Pac. 761 ; Brad- 
shaw V. Van Valkenburg, 97 Tenn. 316, 37 S. W. 88. The presump- 
tion is that the purchase money was deposited in banks or with the 
Indian agent, as required by the rules. There is no évidence that shows 
the money to hâve been withdrawn either by the guardian of the 
minors or by the minors, or that any of it ever came into their posses- 
sion. An obligation to restore to défendant the considération for the 
conveyance of thèse lands therefore does not appear. 

It appears that the défendant has mortgaged the land to secure an 
indebtedness of his. The mortgagee is not a party to the suit. Plain- 
tiffs ask for a judgment against défendant equal to the amount of this 
incumbrance, and they also ask for an accounting for the rents and 
profits of the land since the date of the convej^ance. We think the 
decree should be reversed and the case remanded with directions to 
grant the prayers of Amy and Clyde Bluejacket, of Blanche Bear and 
of Carrie Bluejacket as heirs of William Bluejacket for a cancellation 
of the deed from thèse four minor heirs to the défendant, and for an 
accounting and for indemnification against the apparent lien of the 
mortgage on their shares of the lands. The decree as to the other 
plaintiffs will be affîrraed, and no costs be adjudged against any of the 
parties. 
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HINES, BIrector General «f Rallr»3ds, et al. v. HENAGHAN et al. 

(Circuit Court of Appeals, Fourth Circuit February 16, 1920.) 
No. 1726. 

1. Commerce <S=>89— Controversy not required to be submitted to Interstate 

Commerce Commission. 

A fédéral court, and not the Interstate Commerce Commission, held to 
hâve original jurisdictlon to détermine the right of a railroad company to 
refuse to furnish cars for loading by a manufacturer of gasoline on a 
side track buUt by the railroad company for the purpose, at the expense of 
the shipper, on the ground that the loading point is too near the main 
track for safety, in the absence of any statute or régulation on the sub- 
Ject. 

2. Carriers i@=>40— Not authorized to arbitrarily discontinue furnishing cars. 

A provision In a contract under which a railroad company huilt a 
side track for the use of a large shipper at expense of the shipper, au- 
thorlzing the company to discontinue Us use and remove the track If 
In its opinion It "is not justifled In eontinuing sald slde track because 
it will interfère with the proper opération of sald railroad," held not to 
authorize the company to arbitrarily refuse to furnish cars for use of the 
shipper on sald slde track, without submitting to a judicial détermination 
of the reasonableness of such proposed action. 

3. Raiiroads €=>5i/2, New, vol. 6A Key-No. Séries— Fédéral control held no ex- 

emption from »uit. 

That a railroad is under government control held not to exempt the 
management from suit to restrain it from arbitrarily refusing to fur- 
nish cars to a shipper. 

Woods, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Daytoft, 
Judge. 

Suit in equity by James Henaghan and E. I. Hanlon, partners as 
Henaghan & Hanlon, and E. L. Roush, against Walker D. Hines, Di- 
rector General of Raiiroads, the Baltimore & Ohio Railroad Company, 
and Charles W. Van Horn, Superintendant. From an order granting 
preliminary injuhction, défendants appeal. Affirmed. 

This suit was Instituted in the District Court of the United States for 
the Northern District of West Virginia. It arose upon a bill in equity by 
Henaghan & Hanlon, appellees, to restrain threatened action of Walker D. 
Hines, Dlrector General of Raiiroads, and the Baltimore & Ohlo Railroad 
Company, to discontinue service to and from the siding at the plant of 
Henaghan & Hanlon at Comwallis, W. Va. The facts may be epltomized as 
foiUows: 

The appellees James Henaghan and B. I. Hanlon are partners in trade, 
dMng business under the firm name and style of Henaghan & Hanlon, and 
their principal income is derived from the manufacture of gasoline from 
commercial minerai oils and natural gas. Several plants for Its manufacture 
are located in Ritchie county, W. Va., and are connected by pipe Unes with 
a central plant or power house and storage station at Comwallis, in that state, 
on the Parkersburg brancb of the Baltimore & Ohio Railroad. At Comwallis 
their storage tanks for the gasoline recelved from the fleld are located on 
a hlll a considérable distance above and back from the railroad. Their 
power plant is sitnated on this bill. Lines lead down the hillside to the load- 
ing racks, four in number. Thèse loading racks are equipped for loading 

^s»For etber caces bm «une topic * Kinr-NUMBSR la aU Key-Numb«rcd DleesU & Indexe* 
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.L'iisoHno into tank cars for transpnrtatlon and unloading kcroseno for use 
in the manufacture of gasoline. The capital Invested in tliis plant is not 
defiiiltc^ly known, but amounts lo hundreds of tiiousands of dollars, and the 
anioHiit recelved for gasoline on the average is in excess of $2,000 per day. 
lliidfr the usual construction contract, in the spring or suuiiner of 1915, the 
Kaltiniore & Oliio Railroad constructed a side track and swltch connection 
for the appellees for the purpose of loading gasoline upon this slde track. 
Tliis side track eonnected with a Baltimore & Ohio side track, and not witli 
the main track. One loading rack was erected on thls siding. ïhe expense 
of tlie construction of this siding was paid by the appellees to the Baltimore 
& Oliio Railroad Company. 

Under contract of May 25, 1918, an extension of about 90 feet was built, 
the Company or Director General being paid for its labor and material. Three 
additional loading racks were constructed upon this extension of the siding 
by the appellees, whlch i.s used only for storage purposes. Thèse loadlug 
racks were used froni the tlme they were installed until the Institution of 
this suit without détriment or in.iury, aetual or tlireatened, to said railroad 
or any of its employés or passeugers. Nearly ail of the gasoline is shipped 
in interstate commerce. On October 31, 1918, G. W. Van Horn, superintendent, 
addressed a letter to tlie apiiellees, calling attention to their loading and 
unloading platform at Cornwallis. In this letter the superintendent says: 
"The governnient requirements are as follows: 'Loading racks for refinery 
gasoline, benzine, naphtha, or any Uquid with flash point l>elow 20 degrees 
should be no nearer than <S0 feet to main track or to a track over wlàeli 
trains are frequeiitly run. For casing head gasoline, the distance should 
he at least doubled whenever practicable, but in no case should any loading 
r-ack for casing head gasoline be locuted at a distance less than 100 feet.' " 
The superintendent in tbe letter said that the siding in question must be 
relocated, so that the loading platform would not lie less than 100 feet from 
t!ie company's passing track, and says that if tbis is not given immédiate 
attention it is most lll;ely it wlll be necessary to discontinue the handUug 
of gasoline at this point. 

It is iusisted by appellees that this came as a great surprise, because they 
knew of no such "governnient requlrenient," and they immediately begaii 
to investigate the matter, and hâve not, up to tbe présent time, been able to 
tlnd any such "governnient requirement." In this investigation it appears 
that one of the firm called at the office of the superintendent and made in- 
(lulries elsewhere with référence to this matter. Burlng the progress of this 
Inqiiiry, on January 4, 1919, the superintendent notified the appellees that 
he insisted on the change being niade or he would discontinue plaeing emp- 
lies or moving loads from this track on and after Fehruary 1, 1919. 

It is alleged that to niake the change at this point would require several 
months and the expendlture of such a suni of money as the business would 
not justify ; that in the location of the présent siding, a eut of 14 feet in 
the hlllside has been niade and the hill is very steep. On the other side of 
tlie railroad is the chasm in whlch flows the North fork of Hughes river; 
tliat there is no point available for miles that wlll permit the use of the 
lOO-foot liniit; that ^^•ith the eut of 14 feet the tirst loading rack is at a 
distance of 51 feet and 9 inches from the center Une of the passirig track ; 
the second is 66 feet and 6 inches from the center Une of the passing track; 
the third is 75 feet and 10 inches from the center Une of the passing track ; 
and tbe fourtli is 81 feet from the center Une of the main track, the passing 
track not being any nearer. Thls hill has been graded back as far as is 
thought permissible on account of the underlying strata composed of soap 
stone and impossible to hold from sUdliig. 

The appellees flled six affldavits in support of their contention, and also 
E. I. Hanlon, one of the afflants, filed a second affidavit. By thèse affldavits 
it was shown that the location of the racks was perfectly safe when the 
cars were loaded under proper restrictions. The court below requlred the 
Company to receive shipments at only two of the racks in question, to wit: 
One at 75 feet and 10 inches from the center Une of the passing track, the 
other 81 feet from the center Une of the main track, and at thèse points it 
was provided that every précaution should be taken to insure safety. 
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The appellants flled three affldavits, and one of the affiants, Charles P. 
Belstle, filed a second affidavit, in support of their contention, to wit: That 
at the time of the making of the side track agreements the rallroad company 
and Director General, respectively, dld not know or appreeiate, nor were they 
informed of, the danger resulting or to resuit froni the location, opération, 
and use of the side track for the purposo and in the manner for and in which 
the same was eniployed by the appellees ; that the gasoline loaded and ship- 
ped by the appellees at and from the rack, or the vapor or gas therefrom, en- 
(laugered the railroad and trains, passengers, employés, and property thereon, 
as hereinbefore stated; that in order to prevent or niinimize the danger it 
was necessary to locate the rack at a distance of at least 100 feet from the 
main track. 

It is alleged that such threatened action would result in grave and Ir- 
réparable loss to the coniplainants. Injunction affldavits, as we hâve stated, 
were flled by both parties, and after duo considération, the court below Is- 
sued a preliminary injunction, en.iohiing and restraining the ai)pollants "from 
failing and rofusing to furnish to the plaintiffs Ilenaghan <& Hanlon the 
service in receiving and transporting gasoline of the said plaintiffs loaded 
into tank cars on their side track and at their loading platform at Comwallis, 
and to furnish said plaintiffs cars at said loading platform in such manner 
as the said plaintiffs were furnishing such service on and before the 31st day 
of January, 1939, But it is furtlier ordered that during the existence of 
this injunction said plaintiffs sball load gasoline only at the third and fourth 
loading places, being the loading places mentioned and described in said 
bill and answer as being located respectively 75 feet and 10 inches from the 
center Une of the passing track of the Baltimore & Ohio Railroad and ap- 
proxlmately 81 feet from the center Une of the main track of said railroad ; 
that the said plaintiffs sball, in loading gasoline for transportation, upon 
said side track or from said loading places, use the insulated tank cars men- 
tioned in the aflidavits filed in this cause, or if at any tinie such insulated 
tank cars cannol be had, the said plaintiffs shall lise during the running 
of gasoline into any tank car a perforated dôme cover or cap, to one of the 
perforations of which the loading pipe shall be tightiy connected, and to 
the other perforation of whieh a vent pipe shall be tightiy connected, and 
through winch the vapor or gas arising into the dôme of the tank car shall 
be drawn back by suction into the compressor or tanks of the said plaintiffs; 
that before loading any tank car, the same, and the loading pipe through 
which the gasoline is run into the tank car sball be carefully inspected by 
the said plaintiffs to guard against ail leaks or other defects; that in case 
of the approach of a locomotive on either the main track or passing track 
during the loading of any tank car, the running of gasoline into the tank 
car shall be suspendcd during the time within which said locomotive is within 
dangerous proximity ; that said plaintiffs shall maintaln and operate at 
said platfomi proper ecjuipment for tlie application of water and steam, in 
order to dissipate any escaping vapor ; and that in ail respects due care 
shall be taken in and about the loading of any such tank car, and the man- 
agement theroof and of said loading platform, in order to prevent the escape 
of vapor and to prevent the explosion or conflagration of or from such 
gasoline or the vapor thereof." 

This is an appeal from the order in question. 

George M. Hoffheimer, of Clarksburg, W. Va. (E. Bryan Temple- 
man, of Clarksburg, W. Va., on the brief), for appellants. 
M. H. Willis, of New Martinsville, W. Va., for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[1] It is insisted by appellants that appellees should in the first in- 
stance hâve applied for relief to the Interstate Commerce Commis- 
sion or Public Service Commission of the state, and that, not having 
265 F.— 53 
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made such application, the appellees hâve no standing in court, and the 
bill should therefore be dismissed. It is conceded that the controversy 
includes interstate commerce. Such being the case, the Public Service 
Commission of the state of West Virginia is without jurisdiction. 
This proposition is so clear that we do not deem it necessary tp enter 
into any discussion of the same. 

However, appellants strenuously contend that the Interstate Com- 
merce Commission has jurisdiction. After a careful examination, we 
find no statute which undertakes to confer jurisdiction upon the Inter- 
state Commerce Commission as respects transactions of this charac- 
ter. The Interstate Commerce Commission not having made any régu- 
lation as to the distance of a loading rack from the main line, and it 
further appearing that when thèse loading racks were established that 
body was not consulted as to their proper location, we can conceive 
of no theory upon which the Commission would hâve jurisdiction. 
In the case of Danciger v. Wells Fargo & Co. (C. C.) 154 Fed. 379, 
Judge Follock said: 

"A further contention made by the défendants is that the court of exclusive 
original jurisdiction in this controversy is the Interstate Commerce Commis- 
sion, and that this court has no Jurisdiction in the first instance to afford 
to complainants the relief hère sought, and much reliance is placed hy the 
défendants on the case of Texas & Pac. Ry. v. Abllene Cotton Oil'Co., 204 U. 
S. 426, 27 Sup. et. 350, 51 L. Ed. 553 [9 Aun. Cas. 1075]. From a reading of 
tliat case I do not consider it applicable to the state of facts hère presented. 
If the controversy hère was as to whether the défendants were chai^ing 
excessive or unreasonable rates for the shipments tendered by complainants, 
the case relied upon would to my mlnd be in point; but as the ground of 
relief sought by complainants in the case at bar is the performance by de- 
fendants of a duty imposed upon them by law, which they whoUy neglect and 
refuse to perform, I think such question Is one for the détermination Of the 
courts." 

The case of Eastern Railway Co. v. Littlefield, 237 U. S. 140, 35 
Sup. Ct. 489, 59 L. Ed. 878, is very much in point. There the plaintiff 
Littlefield and others sought to recover damages from the raiiroad 
Company on account of the failure of the company to furnish cars 
for the transportation of freight. In that instance the suit was in- 
stituted in the state court of Texas. A demurrer was interposed by 
the raiiroad upon the ground that, if the plaintiff s had any right, it 
arose under the Commerce Act (24 Stat. 379), and that therefore the 
fédéral courts had exclusive jurisdiction. It was also insistéd that a 
fédéral question was presented which should hâve first been passed 
upon by the Interstate Commerce Commission. The demurrer was 
overruled, and a verdict rendered in favor of the plaintiff, and upon 
appeal the judgment of the Court of Civil Appeals of Texas (135 S. 
W. 1086) was affirmed by the Suprême Court of Texas (154 S. W. 
543). The case was then carried to the Suprême Court of the United 
States, and that court held that there was no merit in the contention 
that a fédéral question was involved. 

The powers of the Interstate Commerce Commission are clearly de- 

fined by Moore on Carriers (2d Ed.) p. 1759, as folio ws : 

"By the Interstate Commerce Act of 1887, Congress, In pursuance of Its 
constitutional power to regulate commerce among the states, assumed con- 
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trol of the interstate rallway trafflc of the country. The principal objects 
o£ that act were 'to secure ju«t and reasonable charges for transportation ; 
to prohibit unjust discriminations in the rendition of like services under 
similar conditions and circumstances ; to prevent undue and unreasonable 
préférences to persons, corporations, or localltles ; to Inhibit greater com- 
pensation for a shorter than for a longer distance over the same Une ; and to 
abolish combinatlons for the pooling of freights.' To secure thèse ends 
certain régulations applicable to rallway carriers engaged in interstate trans- 
portation were established, and a commission created charged wlth tlie ad- 
ministration and enforcement of the act." 

In the case of Chicago, R. I. & P. Ry. Co. v. Lawton Refining Co., 
253 Fed. 706, 165 C. C. A. 299, the court said: 

"A contention Is made that the courts hâve no jurisdiction over questions 
relating to the duty of a carrier to furnish cars to a shipper, and thut sueh 
an order should be inmle by an administrative body ; but counsel do uol 
advlse us of any spécial tribunal having such powers." 

In the case of Chesapeake & Ohio Ry. v. PubHc Service Commission, 
242 U. S. 607, 37 Sup. Ct. 236, 61 L. Ed. 520, the court said : 

"One of the dutles of a railroad company doing business as a common 
carrier is that of providing reasouably adéquate tacilities for serving the 
pulillc. This duty arises eut of tho acceptance and enjoyment of the powers 
and privilèges granted by the state and endures so long as tbey are retalned. 
It represents a p;irt of vvliat the coui])any uudertake.s to do in return for 
them, and its perforjnance cannot be avoided merely because it will be at- 
tended by some pecuniary loss." 

In view of vvhat we hâve said, we are of the opinion that appellees 
were not required to apply to the Interstate Commerce Commission, 
inasmitch as that body did not hâve jurisdiction over the subject-mat- 
ter involved in this controversy. 

[2] It is urged that, it being provided by the contract between the 
railroad and the shipper that the railroad is empowered to make such 
changes as to location of side tracks as it may tleem necessary, there- 
fore the proposed changed location of the side tracks is within the 
discrétion of the management of the road. That portion of the con- 
tract which is relied upon is as f ollows : 

" * * * If the business of the second party shall not at any time be 
suflicient to justify the continuance of said side traek in tlie opinion of the 
chief operating oflicer of the railroad, or If, in the opinion of such offlcer, 
the railroad is not justifled in coutinuing said side track because of changes 
In Its tracks or because it will interfère with the proper opération of said 
railroad, then and in eitber event tho railroad shall hâve the right after 60 
days' written notice to discontinue the use of said side track and take up 
and remove ail lies, rails, and other materials belonging to the railroad used 
in the construction, maintenance, and opération of said side track, and aban- 
don the use and opération thereof." 

While this provision clearly gives the railroad the right to discon- 
tinue side track accommodations, or to make changes in the location 
of its tracks on account of their interférence with the proper opéra- 
tion of the railroad, we do not think it was intended to confer upon 
the railroad the power to arbitrarily make such changes as are pro- 
posed in this instance. However, in the instant case no such emer- 
gency as described in the contract has arisen, there being no évidence 
that there has been any proposed changes of the location of the main 
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line tracks, nor is there any évidence that the side tracks as now con- 
stituted interfère in the slightest with the proper and successful opéra- 
tion of the road. If it appeared to the Director General that, in or- 
der to successfully operate the road, it had become necessary to re- 
move the main line as originally constituted, or to do any of the other 
things enumerated in the contract, then in that event there would be 
great force in the contention of the appellants ; but for the reasons 
above stated we do not think that this provision of the contract can 
be reasonably construed so as to give the railroad the arbitrary power 
to refuse to receive shipments, or to require the racks to be moved, un- 
til the shipper shall hâve the opportunity to secure a judicial déter- 
mination as to the reasonableness or the unreasonableness of such pro- 
posed action. 

[3} We will now consider the second contention wherein it is in- 
sisted that the war power of the government as respects the control, 
opération, and management of railroads is exclusive and forbids ju- 
dicial action. That the railroad and its officers hâve been under con- 
trol of the government since December 28, 1917, is undoubtedly true. 

By act of Congress approved August 29, 1916 (U. S. Statutes at 
Large, vol. 39, p. 645 [Comp. St. § 1974a]), among other things it is 
provided : 

"That the Président in time of war, Is empowered, througli the Seoretary 
of War, to talce possession and assume control of any System or Systems of 
transportation, or any part thereof, and to utllize the same, to the exclusion 
as far as may be necessary of ail other traffic thereon for the transfer or 
transportation of troops, war malerlal and equipment, or for such other 
purposes conneeted with tlie emergency as may be needful or désirable." 

In pursuance of this statute, the Président issued a proclamation 
(U. S. Statutes at Large, vol. 40, pt. 2, p. 1734), the material part of 
which is in the following language: 

"Now therefore, I, Woodrow Wilson, Président of the United States, under 
and by virtue of the powers vested in me by the foregoing resolutions and 
statute, and by virtue of ail other powers thereto me enabling, do hereby, 
through Newton D. Baker, Secretary of War, take possession and assume 
control at 12 o'clock noon on the twenty-eighth day of December, 1917, of 
each and every System oC transportation and the appurtenances thereof lo- 
cated whoUy or in part within the boundaries of the continental United States 
and consisting of railroads, and owned or controlled Systems of coastwise 
and inland transportation, engaged in gênerai transportation, whether op- 
erated by steam or by electrlc power, includlng also terminais, * * * to 
the end that such Systems of transportation be utilized for the transfer and 
transportation of troops, war material and equipment, to the exclusion so far 
as may be necessary of ail other trafïie thereon ; and that so far as such ex- 
clusive use be not necessary or désirable, such Systems of transportation be 
operated and utilized in the performance of such other services as the na- 
tional interest may reyuire and of the usual and ordinary business and 
(luttes of common carriers. 

"It is hereby directed that the possession, control, opération and utilization 
of such transportation Systems hereby by me undertaken shall be exercised 
by and through William G. McAdoo, who is hereby appointed and designated 
Director General of Railroads. * * * 

"Uutil and except so far as said Director shall from time to time otherwise 
by gênerai or spécial orders détermine, such Systems of transportation shall 
remain subject to ail exlstlng statutes and orders of the Interstate Commerce 
Commission, and to ail statutes and orders of regulatiug commissions of the 
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various states in wlilcli said Systems or any part thereof may be situated. 
But any orders, gcuerul or spécial, liereafter made by said Director, shall 
hâve paramount autliority and lie obeyed as sucb." 

By this proclamation, Newton D. Baker, Secretary of War, was de- 
clared to be vested with the possession and control of the various Sys- 
tems of transportation located wliolly or in part within the boundaries 
of the continental United States, which had the effect of transferring 
the possession of ail transportation lines from private to government 
ownership throtigh the Secretary of War. 

Section 10, chapter 25, of the Act of March'^l, 1918 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 3115%j>, defines the extent to 
which actions at law and suits in equity may be instituted against the 
Director General while the roads are imder the control of the govern- 
ment. That portion of this act which \ve deem pertinent to the ques- 
tion now before the court is in the following language: 

'■Tliat carriers wliile nnder fédéra! eoutrol sliall be subjeot to ail laws and 
Uabilities as coninioii oariiers, wh(>lher arisin'j; under state or fédéral laws 
or at common law, except in so fîir as may l>e ineonsistrnt with the provisions 
of this act or any otiier act !U)i!lical)Ie to such fédéral control or with any 
order of tlie Président. Actions at law or suits in equity may be broujrht by 
and against such carriers and judsments rendered as now provided by law ; 
and in any action at law or suit in equity afçainst the carrier, no défense 
shall be made thereto upon the snaind tliat the carrier is an Iristrunientality 
or agency of tlie fédéral government. « * * 

"That during the pcriod of fcihral control, whenever in his opinion the 
public interc-st requires, the Président may initiate rates, tares, charges, clas- 
sifications, régulations, and pradiccs l)y tiling tlie saine witli tlie Interstate 
C'ommerce ('ommksion, wJiich said rates, tares, charges, classifications, régu- 
lations, and iractices shall not be sus])ended by the Commission pendlng 
final determiiiarion. 

"Said rates, fares, cliargcs, classifications, régulations, and practices shall 
be reasonable and just and sliall tal^e effect at such time and upon such 
notice as he ina.y direct. « * * " 

By this act it is made perfectly plain that actions at law or suits in 
equity may be bronght by and as^ainst such carriers upon which judg- 
ment may be rendered as now provided by law. It is significant that 
Congress among ollier things should hâve provided that — 

" * * ■' Xo défense shall lie made thereto upon the ground that the car- 
rier is an instrumentality or agency of the fédéral government. * * * " 

Thus it will be seen that the statute by express terms provides that 
actions at law or suits in equity may still be instittjted against the Di- 
rector General, and that he or those under him shall not hâve the 
right to plead as a défense to any such action that the carrier is an in- 
strumentality or agency of the fédéral government. This, we think, 
disposes of the contention that this suit is an interférence with the 
government in its management and control of the railroads. 

It is obvions that it was the purpose of the act to give the Président 
and those actiiig under him in the opération of the roads and the doing 
of those things necessary to promptly transport soldiers, material, and 
equipment, the exclusive control and management of the same. In 
harmony with this construction, it is provided that no exécution shall 
be issued upon any judgment obtained against the Director General, 
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etc. In other words, ail parties are inhibited from doîng anything 
which might ha the slig^test degree interfère with the successf ul opéra- 
tion of the road for the purposes mentioned. This, we think, clearly 
defines what may or may net be donc in the opération of the road 
durinsf war times. It would be unreasonable to say that Congress 
intended that the property of the shipper could be taken in a high 
handed and arbitrary manner, without giving such shipper an oppor- 
tunity to hâve his rights as respects the same judiciaîly determined. 
The court below had the facts before it in the form of affidavits, and 
upon which it f ounë that the plaintiiïs were about to suffer irréparable 
injury and that no such emergency existed as to require immédiate 
and arbitrary action on the part of the Director General. The order 
above quoted shows that the court limited the injunction so as not to 
reauire the défendants to receive shipments at those points nearer 
to the passing track than 75 feet, and it was further provided that the 
same Should not be loaded at times when the cars of the main line 
were passing, and other restrictions so as to insure practical safety. 

It appears that a portion of thèse racks were located while the 
roads were under private ownership, and finally, under contract of 
May 25, 1918, an extension of 90 feet was built under the direction 
of the Director General at a time when the railroad was being operated 
by the government, and the cost of labor and material for the érection 
of the same was paid by the appellees, thus giving the assent and sanc- 
tion of the government management to the location of the same, the 
establislmient of which required large expenditures to be made by 
the appellees, and it is significant that during this period not a single 
accident has occurred at this point. It further appears that the l3i- 
rector General is allowing the Pennsylvania Railroad to operate racks 
of a similar character at a much shorter distance from the main line, 
to wit, 30 feet. 

Under thèse circumstances it would be a high-handed proceeding 
for the government, through its agents, to refuse shipments at the 
racks in question, without first affording, as we hâve said, the shipper 
the right to bave the question of the reasonableness or unreasonable- 
ness of the proposed change determined by the court After a care- 
ful considération, we are of the opinion that the action of the lower 
court in granting the preliminary injunction was proper, inasmuch as 
it appears that there was no such emergency as to require immédiate 
action on the part of the appellees. 

It further appears that a compliance with the demands of the ap- 
pellants would entail an enormous expenditure and work irréparable 
injury, in the event it should be finally decided that the appellants 
were not warranted in demanding the proposed change. Therefore, 
we are of the opinion that the order granting the preliminary injunc- 
tion should be continued until the hearing. 

For the reasons stated, the order of the lower court is affirmée. 

WOODS, Circuit Judge, dissents. 
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HINES, DIrector General of Railroads, et al. v. ATLANTIC REFINrNG CO. 

(Circuit Court of Appoals, Fourth Circuit. February 16, 1920.) 
No. 1731. 

Appcal from the District Court of the United States for the Northern Dis- 
trict of West Virginia, at Clarksburg ; Alston G. Dayton, Judge. 

Suit in equlty by tlie Atlantic Refining Company against Walker D. Hines, 
DIrector General of Eailroads, the Baltimore & Ohio Kailroad Company, and 
J. W. Root, Superintendent. FVom an order granting a prelimlnary injunc- 
tion, défendants appeal. Afflrmed. 

George M. Hoffheimer, of Clarksburg, W. Va. (É. Bryan Templeman, of 
Clarksburg, W. Va., on the brief). for apijellants. 

M. H. Willis, of New Martins ville, W. Va., and Francis Shunk Brown, of Pàll- 
adelphia, Pa. (Yale L. Schekter, of Philadelphia, Pa., J. Merrill Wright, of 
Pittsburgh, Pa., and Brown & Williams, on the brief), for appellea 

Before PRITOHAED, KNAPP, and WOODS, Circuit Judges. 

PRÏTCHARD, Circuit Judge. This case arose upon a bill in equity by the 
Atlantic Refining Company, appellee, to restraln the threatened action of 
Walker D. Hines, DIrector General of Railroads, and the Baltimore & Ohlo 
Railroad Company, to discontinue service to and from the slding at the plant 
of the Atlantic Refining Company at SistersvUle, W. Va. It was alleged that 
such threatened action would resuit In irréparable and grave loss to appellee. 
Injunction affidavits were flled by both parties. After due considération the 
court below Issued a preliminary Injunction. 

The case cornes hère on appeal from the order in question. This suit and 
the suit of Walker D. Hines, DIrector General of Railroads, Baltimore & Ohio 
Railroad Co., et al. v. Henaghan & Hanlon, involve the same questions and 
were argued together. This court having flled an opinion In the other case 
(265 Fed. 831), whereln the court below was affirmed, adopls the same as Its 
opinion in this suit. 

The order of the lower court, granting the preliminary injunction, is there- 
fore afflrmed. 

WOODS, Circuit Judge, dissents. 



UNITED STATES v. MICHALSKI. 

(District Court, W. D. Pennsylvanla. November Term, 1919.) 

No. 194. 

CrimiDal iaw '®=263 — AflSdavit on information and bellef insuiiieient to au- 
thorize bencii warrant. 

Under Const. Amend. 4, forbidding Issuance of warrants, except upon 
probable cause, supported by oath or affirmation, a bench warrant will 
not be Issued on an information supported by an affldavit made on in- 
formation and bellef of afflant, slnce that article clearly requlres a state- 
ment of the facts to the magistrate who issues the warrant, not a conclu- 
sion by another. 

An information was filed against Frank Michalski for a violation of 
the National Prohibition Act. On application by the United States 
District Attorney for bench warrant. Ref used. 

ORR, District Judge. The United States attorney for this district 
has presented an information and has asked that this court issue a 

^=>Por other cases ses same topic & KBY-NUMBBK in ail Key-Numbered Dlgests & Indexes 
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bench warrant for the appréhension of the défendant. The United 
States attorney bases the information entirely upon an affidavit made 
by H. H. Moltz, fédéral prohibition agent, which is attached to and 
made part of the information presented. The affidavit supporting the 
information is made upon "knowledge, information, and belief" that 
Frank Michalski willfully and unlawfuUy sold certain drinks of whisky 
to two différent persons, in violation of the provisions of title 2 of 
the National Prohibition Act (Act Oct. 28, 1919, c. 85, 41 Stat. 305). 
The court has refused to order the arrest of the défendant, be- 
cause of the insufficiency of the information with its supporting affi- 
davit. They do not meet the requirements of the Constitution of the 
United States, which, by its Fourth Amendment — 

"déclares that 'the right of the people to be secure in their persons, houses, 
papers, and effects, against u!ir(a.sonable searches and seizures, sliaU not 
be violated, and no warrants sliall issue but npon probable cause, supported 
by oath or affirmation, * * * describîiig tlie place to be searched, and 
the persons to be seized.' It is plain from tbls fundamental enunciatlou, as 
well as from the books of autliority on criminal matters in the common law, 
that the probable cause roferred to, and which must be supported by oath or 
affirmation, must be submltted to the coinniitting masîlstrate himself, and not 
merely to an officiai accuser, so that he, the magistrate, may exercise his own 
judgment on the .suffieiency of the ground shown îov belieying tlie accused 
person guilty ; and this ground must amount to a probable cause of belief or 
suspicion of the party's guilt. In other words, the magistrate ought to laave 
before him the oath of the real accuser, presented oither in the form of au 
affidavit, or taken down by Iiimself by parsonal examination, exhibiting the 
facts on which the charge is based and on which the belief or suspicion of guilt 
is founded. The magistrate can then judge for himself, and not trust to the 
judgment of another, whether sufflcient and probable cause exists for issuing a 
warrant. It is possible that by exorcising this degree of caution some guilty 
persons may escape public prosecution, but it is bettcr that some guilty ones 
should escape than that many innocent persons should be subjected to the 
expense and disgrâce attendant upon being arrcsted upon a criminal charge, 
and this was undoubtedly the beneficent rcason upon which the constitutional 
provision referred to was founded." 

The foregoing language is that of Justice Bradley of the Suprême 
Court, who was then sitting in the Circuit Court for the Northern 
District of Georgia, and is found in Re Rule of Court, 3 Woods, 502, 
Fed. Cas. No. 12,126. In vievv of the considérations thus expressed 
by him, that court adopted this rule for the guidance of the commis- 
sioners of the court in the matter of issuing warrants of arrest against 
persons charged with crime: 

"Xo warrant shall De issued by any commlssioner of this court for the 
seizure or ariest of any person charged with a crime or offense against the 
laws of the United States upon mère belief, or suspicion of the person making 
sucli charge ; but only uiion probable cause, supported by oath or affirmation 
of such person, in which shall be stated the facts within his own knowledge 
constituting the grounds for such a belief or suspicion." 

The propriety of conformity to the requirements of that rule is 
apparent. When we consider that when a warrant issues in pursuance 
of an affidavit based on information and belief, and the sources of in- 
formation do not appear, the person arrested is without opportunity 
to invoke the law either against the person making the affidavit, be- 
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cause of perjury, or against the person furnishing the information, 
because of slander or libel. 

The fédéral courts hâve been consistent in following the principles 
thus enunciated by Mr. Justice Bradley. In United »States v. Tureaud 
(D. C.) 20 Fed. 621, several informations were quashed because they 
were based upon affidavits which did not show probable cause arising 
from facts within the knowledge of the parties making them. The 
court considered the subject, referred to and approved the language 
of Mr. Justice Bradley, and held in the several cases that an aver- 
ment by an affiant of his belief, without showing the grounds of his 
belief in the truth of the statements, was not sufficient. The same 
principles governed the court in United States v. Collins (D. C.) 79 
Fed. 65. Again, in United States v. Sapinkow (C. C.) 90 Fed. 654, 
the subject is considered, and it was held : 

"Coniplaints In eriniinal ciisps must be upon sucli oath as is required by the 
United States Constitution and Rev. St. § 1014; and a eomplaint purportins to 
be on information and l)elief, in wliicVi no Rr(ninds and sources of information 
are stated, but only certain grounds of belief not appearins to be based on 
deponent's personal Ivnowledge, is insufflcient, and does not confer jurisdlc- 
tlon to issue a warrant of arrest." 

The whole subject was carefully considered by Judge Ray in 
United States v. Baumert et al. (D. C.) 179 Fed. 735, with approval 
of the principles so carefully pronounced by Judge Bradley. 

We corne down to later cases. Weeks v. United States, 216 Fed. 
292, 132 C. C. A. 436, L. R. A. 1915B, 651, Ann. Cas. 1917C, 524, is 
a case where the requisites of informations and the necessity for véri- 
fication by accompanying affidavit were considered by the Circuit 
Court of Appeals of the Second Circuit. The principle is emphasized 
in the strongest way that an information, when made the basis of an 
application for a warrant of arrest, must be supported by an affidavit 
based on personal knowledge and showing probable cause. Of course, 
an information need not be based on such an affidavit when it is not 
made the basis for a warrant of arrest. A late case which is con- 
veniently at hand is In re Rosenwasser Bros. (D. C.) 254 Fed. 171, 
decided October 31, 1918, where it was held that — 

"Probable cause for the Issuance of a search warrant must be shown by 
the facts alleged, and is to be determiued therefrom by tbe maîristratc, and 
not by the opinion of the afliant, although the facts may be averred on lu- 
formation, if the source of the information is stated." 

To cite other cases from the fédéral Circuit and District Courts 
would unduly prolong this opinion. A référence, however, may be 
made to Rice v. Ames, 180 U. S. 371-374, 21 Sup. Ct. 406, 407 (45 
Iv. Ed. 577), and following, where it is emphatically stated that — 

"A citizen ought not to be deprived of his personal liberty upon an alléga- 
tion which. upon being sifted, may amount to nothing more than a suspicion. 
While authorlties upon this .subject are singularly few, it is elear that a per- 
son ought not to be arrested upon a crimlnal charge upon less direct alléga- 
tions than are necessary to authorize the arrest of a fraudulent or absconding 
debtor." 
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That court holds that certain complaints — 

"were obviously Insufficlent, since the charges were made solely upon informa- 
tion and bellef, and no attempt was made even to set forth the sources of in- 
formation or the grounds of affiant's belief. This is bad, even in extradition 
proceedings, which are entitled to as much libcrality of construction in f urther- 
ance of the objects of the treaty as Is possible in cases of a criminal nature." 

In Beavers v. Henkel, 194 U. S. 73-87, 24 Sup. Ct. 605, 48 L. Ed. 
882, there was a disclosure of the source of information in the affidavit 
which supported the complaint, and the Suprême Court stated that 
this disclosure of the source of information was sufficient. But does 
the Word "knowledge," which précèdes the words "information and 
belief," require the approval of the information in this case? We 
think not, because it is not made to appear in the affidavit which aver- 
ments are within the knowledge of the affiant and which are within his 
information. The real offense under the Wartime Prohibition Act 
is the sale of the drinks, and of that it must be that the affiant was 
informed. Otherwise, in the line of his duty as fédéral prohibition 
agent, he would state that he was présent at the sale or sales. 

I am satisfied that the affidavit, under the fundamental law of the 
land, is not sufficient to support the information and justify the issu- 
ance of a warrant for the arrest of the défendant. Therefore the 
application for a bench warrant is refused. 

I am authorized to state that Judge THOMSON concurs in this 
opinion. 



MAR¥LAND DREDGING & CONTRACTING CO. V. COPLAÏ CEMENI 

MFG. CO. 

(District Court, E. D. Pennsylvania. May 14. 1920. t 

No. 6022. 

Sales ®=>71 (4) , 411— Contract for sale of cernent governed as to quantity by 
requlrements of buyer; necessary to plead buyer's requirements. 

A contract for the sale and purchase of approximately 225,000 barrels 
of cernent, to be used by the buyer exclusively in the construction of a 
government dry dock, held one in which the quantity is determined by the 
requirements of the buyer, acting in good faith, in the construction of the 
dock ; and in an action by the buyer for breach of the contract by failure 
to deliver it must allège and prove such requirement. 

At L,aw. Action by the Maryland Dredging & Contracting Com- 
pany against the Coplay Cernent Manufacturing Company. On mo- 
tions by défendant for new trial and in arrest of judgment. Motion 
for new trial sustained. 

George Wharton Pepper, of Philadelphia, Pa., Joseph N. Ulman, 
of Baltimore, Md., and Isaac A. Pennypacker, of Philadelphia, Pa., 
for plaintifï. 

Joseph W. Bailey and Joseph E. Davies, both of Washington, D. 
Clj and Abraham Israël and Russell Duane, both of Philadelphia, Pa., 
for défendant; 

(gi^For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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Thompson, District Judge. The contract in thls case contains 
the f ollowlng provisions : 

"That the cernent company agrées to sell and the buyer agrées to purchase 
Saylor's Portland cément as follows : 225,000 (approx.) barrels in carloads 
f. o. h. cars, buyer's siding, League Island Navy Yard, Phila., Pa. * • * 

"The cément covered by this agreement is purchased and sold with the nn- 
derstanding that it will be used only and excluslvely in the construction of 
the particular opération mentioned below : For total requirement of Port- 
land cément in the construction of dry doeli No. 3, League Island Navy Yard, 
Phila., Pa. • • * 

"The quantity of Saylor's Portland cernent mentioned is îor use in the 
work described, and if buyer shall sell or otherwise dispose of any portion 
of said cément, or use portion thereof In any work other than described 
herein, or fail to comply with terms of payment or any of the conditions and 
limitations in this agreement, the cernent company may at its option décline 
to make further dellveries hereunder ; the buyer remainlng liable for ail un- 
paid accounts. * * * 

"In the event the gênerai contract for the construction of the dry dock 
herein mentioned is not executed between the TJnlted States government and 
the buyer, then thls contract shall not be binding upon the buyer, anything to 
the contrary herein notwithstanding, and shall become void as of the date of 
its exécution." 

The def endant's first reason in arrest of judgment is as follows : 

"1. The plaintiff's statement of claim fails to disclose a cause of action. 
The contract sued upon is one whereby plaintifE contracted to purchase from 
défendant, and défendant conjracted to sell and dellver to plaintiff, such an 
amount of Saylor's Portland cernent as would be required for the construction 
of dry dock No. 3, League Island Navy Yard, Philadelphia, Pa. The plaintiffs 
statement fails to set forth the amount of cernent required for the construction 
of said dry dock No. 3." 

Reasons for a new trial to similar effect were presented. The point 
raised by thèse reasons was not ralsed by demurrer to the statement 
of claim. There was no motion for nonsuit. Counsel for défendant 
did not press for a rullng of the court upon his oral motion for binding 
instructions, nor was any written request for binding instructions con- 
tained in points submitted by défendant. No exception was taken 
covering any question of binding instructions, or pertinent to the 
point now raised. 

A caref ul examlnation of the record has not satisfied mé of any 
substantial error upon which the défendant is entltled to a new trial 
and the only question for considération is whether the verdict in thé 
large sum of $215,416.51 should stand, in view of the failure of the 
plaintifï to allège or prove that the total quantity of 225,000 barrels 
of cernent was required in the construction of dry dock No. 3, for 
which only and exclusively the cernent covered by the agreement was 
to be used. In Brawley v. United States, 96 U. S. 168, 24 L. Ed. 
622, Mr. Justice Bradley, in deliverlng the opinion of the court, said : 

"From an examlnation o£ the authôrities, it seems to us that the geriéral 
rules which must govern this case may be expressed as follows : Where a 
oontraet is made to sell or furnish certain goods Identiâed by référence- to in- 
dependent circumstances, such as an entire lot Qeposited in a certain ware- 
house, or ail that may be manufactured by the vendor in a certain establish- 
ment, or that may be shipped by his agent or correspondent in certain Ves- 
sels, and the quantity is named with the qualification of 'about,' or 'more or 
less,' or words of like import, the contract applies to the epeciflc lot ; and 
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the naming of the quantity is not regarded as in the nature of a warranty, 
but only as an estimate of the probable amount, in référence to which good 
faith is ail that is required of the party making it. In such cases, the govern- 
ing rule is somewhat analogous to that which is applled in the description of 
lar.ds, where natural boundarles and monuments control courses and dis- 
tances and estimâtes of quantity. 

"But when no such indepeudent circumstances are referred to, and the 
engagement is to furnlsh goods of a certain quallty or character to a certain 
amount, tlie quantity specified is material, and governs the contract. The ad- 
dition of the quallfying words, 'about,' 'more or less,' and the like, in such 
cases, is only for the purpose of providing agalnst accidentai rariations arising 
from slight and unimportant excesses or deflciencics in number, measure, or 
weight. If, however, the qualifying words are supplemented by other stipu- 
lations or conditions which give them a broader scope or a more extensive 
signiflcancy, tlien the contract is to be governed by such added stipulations or 
conditions. As, if it be agreed to furnish so many bushels of wheat, more or 
less, according to what the party recelving it shall require for the use of lils 
mill, then the contract is not governed by the quantity named, nor by that 
quantity with slight and unimportant variations, but by what the recelving 
party .shall require for the use of his mill ; and the variation from the quan- 
tity named will dépend upon his discrétion and requirements, so long as he 
acts in good faith." 

In Staver Carriage Co. v. Park Steel Co., 104 Fed. 200, 43 C. C. 
A. 471, the Circuit Court of Appeals for the Seventh Circuit affirmed 
the District Court in sustaining a demurrer to a déclaration based on 
a covenant for sale and delivery of "ail the tire steel of good and 
suitable quality which will be used in buyer's works prior to Sev- 
tember 1, 1899, not to exceed 14,000 sets, nor to be less than 10,000 
sets," to be specified by the buyer "for carload shipments, and in rea- 
sonable time for seller to make required deliveries, but ail not later 
than 15 days before the expiration of this contract." The demurrer 
was sustained upon the ground that there was no averment of the 
fact that the quantity of steel ordered was needed for the use of the 
Works within the term specified by the contract. 

In Wolflf V. Wells, Fargo & Co., 115 Fed. 32, 52 C. C. A. 626, where 
suit was brought on an alleged breach of contract for the sale of 
cément to be used in the construction of a certain building, the seller 
named a price "for what you may require, on about 5,000 barrels, 
more or less," and it was held that the contract was not one to deliver 
any particular quantity, but to deliver so much as might be required 
in the construction of the building; the désignation of "about 5,000 
barrels, more or less," being merely the estimate of the parties as 
to the quantity which would be required. 

In the récent case of Ruth-Hastings Glass Tube Co. v. Slattery, 
266 Pa. 288, 109 Ad. 695, it was held that, if the real purpose of 
an agreement is to enable a vendee to get the articles for a particular 
use, he is entitled, if acting in good faith, to the quantity needed, and 
to that only, though it may be much more or less than the amount 
stated. 

In the présent case there was no averment in the statement of claim 
that 225,000 barrels of cément was the quantity required for the con- 
struction of the dry dock, nor was there proof at the trial that that 
quantity was required. The contract clearly falls within the class 
where the quantity, although approximatel}' stated, is to be dctermined 
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according to the plaintiflf's requirements for the construction of the 
dry dock, for it is agreed that it shall not sell it, nor use it for any 
other purpose, and whether the quantity stated is more or less than 
the quantity it is entitled to call for dépends upon the requirements 
of the contract so long as it acts in good faith. While the question 
of the sufficiency of the statement of claim should hâve been raised 
in the affidavit of défense and disposed of before trial, yet the in- 
terests of justice require that the verdict be set aside. 

A new trial will be granted. 

The motion in arrest of judgment is denied. 



GIELOW V. EASTERN SHORE SHIPBUILDING CORPORATION. 

(District Court, D. Maryland. June 7, 1919.) 

1. Bankruptcy 'S=>184(2) — Unrpcorded contract giviiig title to shipbuilding 

material not valid against trustée. 

Tlie provision of an unrecorded contract tliat ail niaterials for con- 
struction of tlie vessels contracted for sliould be the property of the vessel 
owner gives no title to materials not actually upon the boats as against 
tlie trustée in bankruptcy of the construction conipany, who occupies posi- 
tion of exécution creditor. 

2. Bankruptcy '©='184(1) — Validity of contract for title not govemed by laws 

where made. 

The status of material for construction of vessels as between the ves- 
sel owner and the trustée in bankruptcy of the construction company is 
not governed by the laws of the state where the contract was made, but 
by the laws where the boats were being constructed. 

3. Bankruptcy ^=184(3) — Withoiit act of Congress Fleet Corporation can- 

not make valid jmrecorded contract giving title. 

Bvcn though me Emergency Fleet Corporation lias the rights of a gov- 
ernment agent, it cannot, without authority of Congress, which had not 
been given, make a contract for construction of vessels giving it title to 
material not yet on board the vessels, which would be valid against 
the trustée in bankruptcy of the construction company, though not 
recorded as required by state law. 

In Equity. Suit by Henry J. Gielow against the Eastern Shore 
Shipbuilding Corporation. On pétitions by tlie Erie Easin Towing 
& Hoisting Company and by the United States Shipping 'Board Emer- 
gency Fleet Corporation, claiming property in the hands of the re- 
ceiver for the défendant. Pétitions dismissed, except as to such ma- 
terials as had been placed on board the ships under construction be- 
fore the receiver was appointed. 

Eli Frank, of Baltimore, Md., for receivers. 

Walter H. Buck, of Baltimore, Md., for Emergency Fleet Corpo- 
ration. 

Crowell & Rouse, of New York City, for Erie Basin Hoisting & 
Towing Co. 

ROSE, District Judge. The Eastern Shore Shipbuilding Corpora- 
tion was put in receivers' hands in this court during March last. Sub- 

«s>For other cases see sama toplc & KSY-NUMBEK in ail Key-Numbered Digests & Indexes 
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sequently, bankruptcy proceedings were instituted against it in New 
York, and it has there been adjudicated a bankrupt, and a trustée bas 
heen elected. Of thèse facts there is no question, although the ad- 
judication has never been in any formai manner brought to the atten- 
tion of this court. It has, however, been agreed between the parties 
that the issues raised by the pétition of the Erie Basin Towing & 
Hoisting Company, hereinafter called the "Erie" and by the pétition 
of the United States Shipping Board Emergency Fleet Corporation, 
hereinafter called the "Fleet Corporation," shall be dealt with as they 
would be if the proceedings were now, as they shortly will be, in bank- 
ruptcy. For brevity, the Eastern Shore Shipbuilding Corporation 
will he called the "bankrupt." 

The bankrupt contracted to build four wooden tugs for the Erie. 
Three of thèse were unfinished at the time receivers were appointed. 
For their completion the bankrupt had accumulated at its yard ma- 
terial to which the Erie claims to be entitled under the contract, the 
pertinent provisions of which read as follows: 

"(e) That the title in and to the said huU, together with ail materials 
purchased or intended for use in the construction of said vessel, shall be 
vested In and become the property of the purchaser; subject only to lien of 
bullder for contract value of labor and materials over and above installments 
paid by purchaser. 

"(f) That if the builder shall fail to carry out any of the material or 
substantfal provisions of this contract and shall continue in default for a 
period of 30 days after notice thereof by the purchaser and demand for per- 
formances, the purchaser shall hâve the power to enter and take possession 
of said hull and ail materials in connection therewith and in a reasonable and 
economical and efficient manner with no unnecessary expense to the account of 
the builder, complète the work called for in this contract, either at the works 
of the builder or elsewhere, and If the purchaser shall expend less than the 
balance remaining of the contract price in completlng this contract, he shall 
pay to the builder, and the builder shall recelve such balance as final and 
complété payment, and that lî the purchaser shall expend more than the bal- 
ance remaining of the contract priée in completlng contract, the purchaser 
shall recelve from the builder and the builder shall pay to the purchaser on 
demand, 'as llquidated damages, the différence between the amount expended 
and the remainder of the contract priée.' " 

[1] This contract was never recorded in Maryland, and as against 
the trustées in bankruptcy occupying the position of an exécution cred- 
itor, title to the material not actually upon the boats remains the prop- 
erty of the bankrupt and passes to the trustée. In re P. J. Sullivan 
Co., 254 Fed. 660, — C. C. A. — . 

[2] The suggestion that the status of this material is regulated by 
the laws of New York, in which state the contract for the building 
of the boats was made, cannot be sustained. Corbett v. Riddle, 209 
Fed, 811, 126 C. C. A. 535. The Fleet Corporation had a contract 
with the bankrupt for the building by the latter of six tugs. The con- 
tract contained the f ollowing provision : 

"It is agreed that title to ail vessels, either completed or under construction, 
in so far as they shall hâve been inspected and approved by the owner, shall 
be in the united States of America, and that the title to ail material. for tne 
furcnerahcè of work under this contract, however and by whomsoever con- 
tracted for or assembled or set up in the shipyard, or used in the construction 
of the work under this contract, shall be in the owner at ail times. Nothing 



THE PAliLAS 847 

(265 F.) 

contained herein, however, shall be construed as a waiver by the owner of its 
rlght to direct the replacement of unsatisfactory workmanship and/or ma- 
terials at the contractor's expense." 

At the time of the bankrtiptcy, none of the huUs were completed. 
The Fleet Corporation daims tlie materials on the premises of the 
bankrupt, and says that, even if it would net be entitled to them if it 
were a private corporation, it is really an agency of the government, 
and as such is net subject to the L,ien Laws of the states. The cases 
relied on by it hâve no application to the facts of the one at bar. 
Some of them rule that spécifie liens imposed by Congress to further 
the collection of taxes are not subject to state régulations, and others 
merely reaffirm the well-known principle that the sovereign is not 
bound by gênerai statutes, unless the intent so to do is clear. 

[3] If Congress should provide that in contracts to construct ships 
or buildings for the government, such provisions as those relied on 
by the Fleet Corporation should be inserted, it is quite possible that 
they would be valid and take precedence over the laws of the state ; 
but that is a différent thing from holding that a n.ere executive offi- 
ciai of the United States may, at his discrétion, by the terms he 
puts into government agreements, suspend or modify the opération 
of state laws. 

In what has already been said, it has, for the purpose of this dis- 
cussion only, been assumed that the Fleet Corporation is correct in 
asserting that it has ail the rights of the government. It is not in- 
tended thereby to intimate any opinion one way or the other as to 
whether it has those rights in fact. 

It foUows that the pétitions of both the Erie and the Fleet Corpo- 
ration must be dismissed, except in so far as relates to such materials 
claimed by either of them, as prier to the appointment of receivers, 
had been placed on board the ships under construction. 



THE PALLAS. 

(District Court, D. Massachusetts. February 3, 1920.) 
No. 1630. 

1. Towage <&=11(1) — Tug bound to exercise care to avoid danger from îce. 

Dangers to a towed vessel from ice are regarded like other dangers to 
navigation, and the tug is bound to exercise due care to avoid injury to 
the tov? therefrom. 

2. Tovva-ge <@='12(2) — Direction of dangerous course by tow defeats recovery, 

and assent limits recovery. 

It tlie tow directs a dangerous course or movement, she cannot recover ; 
while, if she assents witli Knowledge of the danger, and is injured, the 
damages are divided, on the theory that the resulting accident was caused 
by the fault of both vessels. 

3. Towage <ê=11(1) — Tug responsible for accident from faulty navigation or 

attempt to do something dangerous. 

If an accident to a barge under the control of a tug was the resuit 
either of faulty navigation or of an attempt to do something inherently 
dangerous, tlie tug was to blâme. 

.^s»For other caaes see same topic & KEY-NUMBBR in ail Key-Numbered DigestB& Indexes 
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4. Towage ®=>11(2) — Where barge under charter to owner of tiig owner and 

master of barge held not at fault. 

Wliere a barge was under a day by day charter to tbe same conipany 
that owned a tiig, and lier movenients were entirely under the control of 
the charterer, though her master was appointed and paid by her owner, 
and the crevv was hired and diseharged by hini, the owner held not eliiiVKe- 
able wlth the master's failure to forbid the moveinent of tlie barge sterri 
foremost through a channel fuU of floating ice, and the master not negil- 
gent in failing to apply preventers to protect the rudder on his own motion. 

5. Towage <S=»11(1) — Tug at fault in towing barge through chaunel fllled 

with ice in manner adopted. 

A tug held at fault in attenipting to tow a barge stern foremost through 
a channel filled with floating ice, with the two vessels fastened together, 
so that the stern of the barge projected ahead of the tug, instead of 
breaking the ice and turning the barge, or sendlng another tug ahead to 
push the ice out of the path of the barge's rudder. 

In Admiralty. Suit by the Northern Transportation Company 
against the steam tug Pallas. Decree for libelant. 

Frederick Foster, of Boston, Mass., for Hbelant. 
Gaston, Snow & Saltonstall and Thomas Hunt, ail of Boston, Mass., 
for respondent. 

MORTON, District Judge. [1, 2] Dangers to a towed vessel from 
ice are regarded like other dangers to navigation — e. g., shoal water, 
impending storm, etc. The tug is bound to exercise due care to avoid 
injury to her charge from them. Monk v. Cornell Steamboat Co., 
198 Fed. 472, 117 C. C. A. 232; The Phœnix (D. C.) 143 Fed. 350. 
If the tow directs the dangerous course or movement she cannot re- 
cover. The Packer (C. C.) 28 Fed. 156. If she assents, with knowl- 
edge of the dangers, and is injured, damages are divided, upon the 
theory that the resulting accident was caused by the fault of bolh 
vessels. The Phœnix, supra. 

[3] In this case the barge was wholly under the control of the tug, 
no unexpected difficulties were encountered, and during the movement 
the barge was seriously injured. Evidently the accident was the resuit 
either of faulty navigation or of an attempt to do something inher- 
ently dangerous, in which cases the tug was to blâme, or of a failure 
by the barge to take proper précautions for her own safety. 

The channel which had been broken out from the dock was nar- 
row, and was filled with heavy floating ice. To move a light barge, 
whose rudder, being only slightly submerged, had little support from 
the water against sudden shocks, stern foremost through such a chan- 
nel, was, it seems to me, an obviously dangerous undertaking; and 
the risk was increased by the manner in which the two vessels were 
fastened together, the stern of the barge projecting far ahead of the 
tug, and therefore meeting ice which had not been moved by the 
tug. 

The danger was recognized by the tug. There is testimony from 
her captain and mate that the barge was directed to rig préventive 
tackles to steady and support her rudder, and failed to do so. The 
master of the tug testified on direct examination : 

■ ■'■■■ ■— - ■ . — — ■'■. - - ■ I — ^ — -■ — .1 . ,1-..,. ^ 

^E=>For otber cases see same topic & KEY-NUMBER in ail Key-NumbereU Digests & Indexe*» 
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"Q. State, as well as you can remomber it, what that conversation was; 
statiiig in sul)Ktance what you said and wliat he said. A. Well, I sîmply told 
him to niaffo liis tiller fast, and we would tow lier dovvn stern flrst: that the 
ice waw so tliick it was impossible to tnrn lier ; that, if I were to try to 
turn lier eut tliere, It meant disat^ter. And as I understood liis conversation, 
lie said ; 'Ali right ; you are the doctor.' And so I made fast, and I asked 
him if his tiller was secured, and he said, 'Yes.' So we started along. Q. 
May I refresh your recollection by askiiig you if the word 'preventer' was used 
in that conversation? A. I told him to put the preventers on hls tiller. Q. 
Wa.s the word 'preventer' used, as you renieinber it? A. Yes, sure; because 
that is what I always use when I am towiug a thing stern first." 

The master of the barge dénies that anything was said to him 
about ptitting on preventers. On ail the évidence I am not satisfied 
that it was. 

[4] The barge was under a day by day charter to the same Com- 
pany that owned the tug. Her movements were entirely under the 
control of the charterer. Her master was appointed and paid by her 
owner, and he hired and discharged his crew. The facts are very 
similar to those in Monk v. Cornell S. S. Co., supra, in which it was 
held that the charterer was the owner pro hac vice, and that the 
effect of the arrangement was "a démise of the boat" ; i. e., the char- 
terers had the right to control her movements. It does not seem to 
me that her owners are chargeable with Bradley's failure to forbid 
the proposed movement, even if he had the power to forbid it and 
was négligent for not doing so, as to both of which questions I should 
hâve serious doubt, nor that Bradley was négligent in not applying 
preventers on his own motion. I am not satisfied that the accident 
was due to the lack of tliem. Bradley apparently regarded the under- 
taking as dangerous and expressed himself to that efifect, although in 
no insistent way, to the master of the tug, receiving the answer that 
the berth was needed for another vessel and the barge must be moved. 
According to the tug's évidence, Bradley finally said to her captain, 
"AU right, you are the doctor" — meaning, as I take it, that he put 
the responsibility for the movement on him. 

[5] The only faults alleged in the libel which bave been supported 
by évidence are based on the tug's failure to turn the barge around. 
I am not satisfied that there was enough open water near the dock to 
hâve done that safely, without first breaking up some of the heavy ice. 

The tug's fault, as I view it, was in undertaking a movement ob- 
viously dangerous to the barge without adopting practical précautions, 
such as having another tug go ahead to push the heavy floating ice 
out of the path of the barge's rudder, or breaking the ice and turn- 
ing her. The libel may need amendment. 

Decree for the libelant for full damages. 
205 F.— 54 
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THE ÏAÏE MARU. 
THE WAR LAKK. 

(District Court, B. Marylandi May 4, 1920.) 

1. Salvagre «S^î — Lashing colliding vessels together to prevent bumping not 

salvage service. 

Where vessels at anclior in tlie harbor coUlded during a strong wind, 
and were laslied together to prevent bumping or dragging, the steamer 
at fault was liable for the damage doue, but not for salvage services, 
wliere neither steamer had a lire under lier main boilers, enabling her to 
get uuder way, as the injured steamer could not, with safety to herself, 
hâve done anything else. 

2. Collision '§='114 — Allowance to charterer not recoverable, unless compella- 

ble. 

ïhough the owner of a steamshlp under a time charter providing for 
the suspension of payment of hlre during breakdowns, etc., causing loss 
of time, makes an allowance to the charterer for the time required for re- 
pairs due to a collision, it cannot recover sueh allowance from the vessel 
responslble for the collision, unless the charterer could hâve compelled 
such allowance. 

3. Shipping '&='49(3) — Breakdown clause suspends hîre during period of un- 

seaworthiness for présent purpose. 

A clause in a charter providing that in case of loss of time from break- 
down or other causes preventing the full working of the vessel, the pay- 
ment of hire shall cease for the time lost suspends the hlre whenever the 
charterer loses time in conséquence of the unseaworthiness of the ship, but 
not where the ship is fit for the only use to which the charterer has prés- 
ent occasion to put her, though temporarlly unseaworthy for other pur- 
poses. 

4. Collision <©=>112 — Allowance to charterer for time of repairs not recover- 

able, in view of embargo. 

Where a steamer, injured in a collision, was at the time in harbor 
awaiting a cargo of coal, which, because of an embargo, she did not ob- 
tain for two months after repairs were completed, the charterer was not 
eutitled to an allowance for the time lost in making repairs under a break- 
down clause in the charter, and the owner could not recover the amount 
aiioweû from the vessel at fault. 

In Admiralty. Libel by A. Suna, master of the Japanese steamship 
Yaye Maru, against the British steamship War Lark, her boats, en- 
gines, etc. Decree for libelant for part of the amount claimed. 

George Forbes, of Baltimore, Md., for libelant. 

W. H. McGrann, of New York City, Robert W. Williams, of 
Washington, D. C, Ritchie, Janney & Stuart, of Baltimore, Md., and 
Kirlin, Woolsey & Hickox, of New York City, for respondent. 

ROSE, District Judge. On November 5, 1919, the Japanese steam- 
ship Yaye Maru and the British steamship War Lark were at anchor 
in the Baltimore harbor at a safe distance apart. During the morning 
of that day, a northwest wind grew in force until, slightly before 
noon, it became quite strong. Both ships were light, and felt the 
full force of the breeze, but with prompt and seamanlike dispositions 
neither should hâve dragged its anchor to any serions extent. Never- 
theless the War Lark came down upon the Yaye Maru and did her 

ig=3For other cases see same topic & KBY-NUMBEU in ail Key-Numbered Digests & Indexe! 
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some damage. Neither of them could get under way, as there was 
no fire under the main boilers of either. After they had been along 
side of each other for some time, at the War Lark's suggestion, they 
were lashed together to prevent further bumping or dragging. They 
so remained until a tug, summoned by wireless, took the War Lark 
off. I am satisfied that the latter was solely to blâme, and I do not 
understand that this finding is serlously questioned. 

[1] The Yaye Maru daims that, in permitting the War Lark to be 
tied to her, she rendered a salvage service. The making of the ships 
fast to each other was a proper précaution to prevent further damage 
to both. The Yaye Maru could not, with safety to herself, hâve donc 
anything else. She could not get out of the War Lark's way, nor 
could the War Lark pull off from her. No salvage was earned, but 
the War Lark is bound to make good the damage done. 

There is no controversy over the repair bills and the other ordinary 
collision expenses. The one dispute is as to whether the Yaye Maru 
is entitled to soine $20,000, in the nature of demurrage, for the frac- 
tion over six days between the collision and the completion of her 
repairs. She was under a time charter, which contained a breakdown 
clause reading as f ollows : 

"That in the event of the loss of time from deflciency of men or stores, 
fire, breakdown, or damage to hull, machinery, or equipment, grounding, 
détention by average accidents to ship or cargo, drydocklng for the purpose 
of examination or painting bottouf, or by any other cause preventing the 
full working of the vessel, the paynient of hire shall cease for the time there- 
by lost." 

She had corne to Baltimore for a cargo of coal, but before the colli- 
sion a government embargo on shipments of that commodity had been 
imposed. It was not lifted until the middle of January. As a resuit 
the Yaye Maru did not get away until January 24th, although her 
repairs had been completed on the llth of the preceding November. 
In point of fact, the collision did not delay her at ail ; but her char- 
terer promptly claimed that she was off hire from the time she collided 
until she left the repair yard. 

[2] The first hearing of the case was in December. At that time 
the War Lark denied ail liability for delay. On the 25th of the fol- 
lowing. January the owner of the Yaye Maru allowed her charterer 
some $20,000 as off hire. It is admitted that its action in so doing 
cannot affect the rights of the War Lark. It is consequently un- 
necessary to inquire or to speculate as to why the charterer found the 
owner so yielding, for it may not recover from the War Lark, unless 
the payment was one the charterer could hâve compelled it to make. 

[3] Where there is such a breakdown clause as that hère in issue, 
hire is suspended whenever the charterer loses time in conséquence 
of the unseaworthiness of the ship. It does not appear that under such 
circumstances the courts hâve ever attempted to ascertain whether in 
fact the money lost to the charterer equaled the arpount paid it, al- 
though Lords Watson and Hershell in Hogarth v. Miller, Law Re- 
ports, 1891 App. Cases, 48, suggested that such an inquiry might some- 
times be made. It is at least equally true that by the express words 
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of the clause it cannot become operative unless time be lost, and wheth- 
er such loss bas occurred is determined by practical and not b)' theo- 
retical tests. A ship may be temporarily unseaworth}' for so;re or 
many purposes, but no time is lost to the charterer if she is still fit 
for the only use to which he then bas occasion to put her, as, for ex- 
ample, for discharging cargo. Lake S. S. Ce. v. Bacon (D. C.) 129 
Fed. 819, affirmed 145 Fed. 1022, 74 C. C. A. 476; Hogarth v. Miller, 
supra; S. S. Knutsford Co., Ltd., v. Barber & Co., 261 Fed. 866, 

C. C. A. . — . 

[4] At the time of the collision, and long after the damage donc 
by it was made good, the only use which the charterer could make 
of the Yaye Maru was to bave her await the lifting of the embargo, 
and that she could do. She may bave a decree for the collision dam- 
age, and the incidental expenses she was put to thereby, but not for 
loss of time or for salvage. 



UNITED STATES ex rel. YOIING v. LEHMAN et al. 

(District Court, D. Maryland. May 1, 1920.) 

Arm}- and navy <S=44(1) — Draft évader may be tried by court-martial with- 
out preliniinary investigation by draft board. 

A drafted man, ordered to report for military service under Sélective 
Service Act May 18, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
2044a-2044k), but remaining In liidiiig uiitil at'ter tlie draft boards were 
abolished, may be trled by court-martial for désertion witliout a prelimi- 
nary investigation before the draft board, as sncli investigation under a 
presidentlal order was a mère procédural step, the abolition of which 
does the drafted nian no harm. 

Habeas corpus by the United States, on the relation of Russe! B. 
Young, against Lient. R. G. Lehman, Prison Ofïicer at Camp Meade, 
and another. Writ dismissed, and petitioner remanded. 

Charles D. Wagaman, of Hagerstown, Md., and Preston & Fields, 
of Baltimore, Md., for petitioner. 

ROSE, District Judge. The petitioner, Young, in June, 1917, as 
required by the Sélective Service Act of May 18 of that year (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§ 2044a-2044k), duly registered 
before local draft board No. 1 in Hagerstown, in this state. In due 
course he was ordered to report for military service. Instead of 
doing so, he fled and remained in hiding for more than two years. 
He returned to Hagerstovi'n in the fall of 1919, and was then arrested 
by the sherifï, turned over to the military authorities, tried for déser- 
tion, convicted, and sentenced to five years' imprisonment. He asks 
for his release because, as he says, the court-martial had no jurisdic- 
tion to try him. His contention is that by the régulation of the Prési- 
dent, in force at the time he deserted, he should, upon his appréhension, 
hâve been taken before the local draft board, so that it might inquire 
whether his désertion was willful, and that he is not subject to court- 

^oFoi otber cases s«e Bam« topic & KEY-NUMBER la ail Key-Numbered Dlgesta & Indexes 
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martial until the draft board had first decided that question in the 
affirmative. 

Some months before his arrest, ail use for the draft boards being 
at an end, the Président discharged them from service. If the petition- 
er is rîght, any déserter who succeeded in escaping arrest until their 
abolîtion cannot now be punished. Ver)' many persons failed to re- 
spond punctually to their orders, but only in a small minority of thèse 
cases was there any real attempt to évade service. There would hâve 
been an enormous waste of time in sending every one of thèse technical 
defaulters before a court-martial. There would scarcely bave been 
courts enough to try them. For that reason, the Président directed 
that such cases should receive preliminary investigation by the draft 
boards. Such action was not primarily for their protection. Thèse 
boards had no power to condemn or acquit. Considération there was 
a mère procédural step, in which the drafted man had no vested right 
or interest, and its abolition does him no harm. Before the petitioner 
or any one else can be punished for désertion, the court-martial must 
décide that in evading service he acted willfully. 

It follows that the writ must be dismissed and the petitioner re- 
manded. 



UNITED STATES v. SII.VERTHORNE et al. 

(District Court, AV. D. New York. Mardi 31, 1020.) 
No. 2031. 

1. Indictment and infonnatioii <S=>137(4) — May be quashed where only évi- 

dence before grand jury was incompétent. 

Tliough tlie grand juiy's investigations are inquisitorial and ex parte, 
they must be based on compétent and sufficient évidence, and wliere tlie 
évidence is utterly insufficient, or palpably incompétent, the indictment 
siiould be quaslied. 

2. Criniînal law <Ê=>627î'é — Grand jury minutes may be inspected in proper 

cases. 

While inspection of tlie grand jury minutes to sustain a claim that the 
évidence was insufficient and incompétent is rare, tUe right can be ex- 
erclsed where the atiidavits on motion to quasli indicate that the grand 
jury considered merely hearsay or incompétent évidence, that amounted 
1,0 insutllciency ot proof ot uiaterial matters or sliow an invasion of con- 
stltutional rights. 

3. Indictment and information <&='140<3) — AfBdavits held to show compétent 

évidence before grand jury. 

Attidavits m support ot and opposed to motion to quash Indictment held 
to show that there was compétent évidence from which the grand Jury 
mignt infer conspiracy to defraud United States by false invoices of 
Inmber shipments. 

4. Criminal law <&=3321 — Indictment presumed to be based on lawful proof. 

An indictment iniports verity, and, until inipeaclied, is presumed to be 
based upon lawful proof. 

5. Conspiracy <S=>47 — Ëstablished by acts of conspirators from which mutual 

understanding ig inferable. 

The common design which is the essence of conspiracy may be shown by 
proof of diiîerent acts by various actors, from which a mutual under- 
standing may be inferred. 

®=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. Indictment and taformation ^=>liO(2)—laterenee!B from or explanattoiu 

of évidence before grand jury net considered. 

On motion to quash an Indictment, because the évidence before the 
grand jury was Insufflcient, it is not necessary to examine the inferences 
drawn by the grand jury from the évidence before them, or to consider 
explanations in défense. 

7. Searches and seizures "§=>? — ^Protection against unlawful seizure is Per- 

sonal. 

Const. Amend. 4, protecting against unreasonable searches and seizures, 
confers an individual right, so that, where the person whose bocks were 
unlawfully seized did lîôt object to the seizure, but testifled voluntarily, 
others could not object to the évidence thereby secured, because the search 
was unlawful. 

8. Crimînal law <S=>637Jé — Indictment and information <©=>138 — Motion t» 

quash and to inspect grand jury minutes must state witnesses' names. 

It cannot be presumed that information as to the names of witnesses 
who appeared before the grand jury was unlawfully acquired, and the in- 
dlctments will not be quashed, nor the grand jury minutes inspected, 
where the motion therefore does not show that the names of the witnesses 
were acquired as a resuit of the unlawful search. 

9. Indictment and information '©='138 — Illégal évidence before other grand 

juries does not require quashing. 
The fact that witnesses examined before other grand juries testifled 
'that at such examination books and papers unlawfully selzed were ex- 
hibited does not require quashing of indictment, on a motion which does 
not charge that such books and papers were exhibited to the grand jury 
which found the indictment. 

10. Grand jury <S=>33 — Evidence procured only througli lUegal seizure is in- 
compétent. 

ïhe testimony of any witness, which was possible or procurable only be- 
cause of an illégal seizure of defendant's books and papers, is incom- 
pétent before the grand jury. 

11. Crimina,! law <S=>627}é — Inspection of grand jury minutes should not b» 
lightiy granted. 

The inspection of the grand jury minutes, which would diselose to de- 
fendants the évidence of the government, should not be granted, unless It 
becomes reasonably clear that illegar évidence has been used to procure 
the Indictment. 

Asa K. Silverthorne and others were indicted for conspiracy to de- 
fraud the United States. On motion to quash the indictment and 
for inspection of the minutes of the grand jury. Motion denied. 

See, also, 265 Fed. 859. 

Stephen T. Lockwood, U. S'. Atty., of Bufïalo,' N. Y. (John W. 
Ryan, of Buffalo, N. Y., of counsel), for the United States. 

Henry W. Killeen, James O. Moore, and Ernest W. Mcintyre, ail- 
of Buffalo, N. Y-, for défendants. 

HAZEL, District Judge. This is a motion to quash the indictment 
(No. 2031) on the ground that the évidence before the grand jury, 
upon which it was based, was insufïîcient and incompétent, or, in 
the alternative, for an inspection of the minutes of the grand jury, and, 
if inspection and examination are allowed, that the varions questions 
raised by this motion be reserved to the hearing on the plea in abate- 
mentj iîled herein, to which no replication has as yet been served by 
the government. ' 

©ssiTor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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[1] It is well understood that inquiries into crimes by a grand jury 
are inquisitorial in their nature, and by ex parte investigations the 
grand jury is required to find an indictment whenever the évidence 
before them, taken together, is sufficient, if unexplained and uncon- 
tradicted, to warrant conviction by the trial jury. Such investigations 
must be based upon proper évidence, compétent and sufficient évidence, 
and the weight of the authorities bearing upon the right of review by 
the court of the action of the grand jury is to the effect that it should 
be had only in a clear case, where, for instance, a mistake bas been 
made, or such irregularity in procédure charged, as would be prejudi- 
cial to the légal rights of the accused. The rule announced by Judge 
Wallace in U. S. v. Farrington (D. C.) 5 Fed. 343, is quite generally 
followed by the fédéral courts. He said in that case that in extrême 
cases only, when the court can see that the finding of the grand jury 
is based upon "utterly insufficient évidence, or such palpably incompé- 
tent évidence, as to indicate that the indictment resulted from 
préjudice, or was * * * in willful disregard of the rights of the 
accused," should the indictment be quashed. What transpired before 
the grand jury may be shown, no matter by whom, whenever it be- 
comes essential to protect the individual rights of the accused, who 
bas the constitutional right to insist that the indictment against him 
be based upon sufficient and compétent légal proof . 

[2] Inspection of the grand jury minutes to sustain the claim of 
insufficient and incompétent évidence before the grand jury is rare in 
the fédéral courts, and motions to quash indictments are usually based 
upon affidavits alleging facts as a basis for granting the same. The 
right of inspection, however, by the court, to satisfy bis own con- 
science, was recently recognized in U. S. v. Perlman (D. C.) 247 Fed. 
161. Nevertheless, it must be conceded that the décisions as to the 
power of the court to review the proceedings of a grand jury for 
the purpose of determining the character of the évidence before it, as 
to whether the évidence, in whole or in part, was illégal and to the 
préjudice of the défendant, are not altogether harmonious. In U. S. 
V. Rubin (D. C.) 218 Fed. 246, for example, the indictment was quash- 
ed by Judge Thomas on the ground that it appeared that the main 
witnesses had no personal knowledge of the facts to which they tes- 
tified ; they merely giving such information as they obtained by 
investigations. There are other adjudications giving strong reasons 
for holding that proceedings before the grand jury should not be re- 
viewed, or its minutes inspected, for the purpose of ascertaining wheth- 
er the indictment was based upon compétent and légal évidence. U. 
S. v. Cobban (C. C.) 127 Fed. 713 ; U. S. v. Violon, 173 Fed. 501 ; 
McKinney v. U. S., 199 Fed. 25, 117 C. C. A. 403; U. S. v. Rubin 
(D. C.) 214 Fed. 507; U. S. v. Rintelen (D. C.) 235 Fed. 787. In 
Radford v. U. S., 129 Fed. 49, 63 C. C. A. 491, it was held to be a 
matter of discrétion as to whether an indictment should be quashed 
on the ground that it was based on incompétent évidence of the es- 
sential facts before the grand jury. And see Holt v. U. S., 218 U. 
S. 245, 31 Sup. Ct. 2, 54 L. Ed. 1021, 20 Ann. Cas. 1138. 

[3] If the affidavits before me indicated that the grand jury con- 
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sidered merely hearsay or incompétent évidence tantamount to însuffi- 
ciency of proof of material matters, or showing an invasion of con- 
stitutional rights, I would feel that it was incumbent upon me, in view 
of tlie circumstances, to quash the indictment, and, if in doubt, to 
permit inspection of the grand jury minutes by the défendants. But, 
on carefully considering the facts set forth in the varions affidavits 
read on this application, I am of opinion that no illégal évidence on 
important matters is shown to hâve been taken before the grand jury, 
and that the évidence was adéquate to support the indictment. How 
stands the case as shown by the moving papers, which hâve not been 
dispiited by the government (except as to the reply affidavit of the 
grand juror Fuller)? Is incompétent or illégal évidence disclosed, or 
an encroachment of the constitutional rights of the accused? 

[4, 5] It is axiomatic that an indictment imports verity, and, until 
impeachment, the presumption is that it was based upon lawful proof. 
The indictment allèges that the défendant conspired to defraud the 
United States out of a large sum of money by fraudulent représenta- 
tions that quantities of lumber, consisting of grain door boards, had 
been delivered to the Lehigh Valley Railroad Company under sales 
contract, when in fact no such quantities of lumber were delivered. 
The common design, which is the essence of the conspiracy, may be 
shown by the doing of différent acts by various actors, from which 
a mutual understanding may be inferred. Some of the participants 
may take a subordinate or insignificant part, while others take a more 
prominent part, to effectuate the unlawful purpose. The significance 
of the testimony often is not readily perceivable at first, and obviously 
in this case the grand jury was required to consider ail the détails 
indicating confederacy and overt acts, and to draw inferences there- 
from. 

According to the affidavits there was évidence that certain railroad 
cars containing shipments of grain boards were only partly loaded at 
the yard of the Silverthorne Lumber Company, Incorporated ; that 
it vi'as piled into the freight cars in a deceptive way (as the govern- 
ment claims) ; that money was paid as a bribe (so the grand jury evi- 
dently believed) by one of the défendants to a government inspector 
to make a false report. Car invoices were received in évidence show- 
ing the quantities claimed by défendants to hâve been delivered ; and 
that pièce tallies — fictitious tallies — were made by direction of Asa 
K. Silverthorne on figures furnished by him to an employé, from 
which the invoices were made out. It is quite conceivable that such 
testimony comprised important items leading to the belief that the in- 
voices delivered to the railroad company were false, and that the 
government inspector assisted in effectuating the plan or scheme, 
though he swore the money was paid him for prompt unloading. The 
acts or writings of Silverthorne, Jr., and of the défendants Toby and 
Brick, employés of the corporation, presumably were acts in further- 
ance of the conspiracy, and testimony relating to their participation is 
inf érable from the second affidavit of the grand juror Fuller. 

[6] In the reply brief the déductions made by the government from 
the undisputed statements contained in the moving papers are criti-* 
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cized, and it is contended that nowhere does it appear that any car was 
knowingly invoiced be3'ond the quantity of lumber contained in it; 
that the pièce talhes related to the number of grain boards of variable 
sizes, but not to the number of feet of lumber in each car; and that, 
under the agreement, the railroad company was paying for the lum- 
ber by the board foot, and not for the number of pièces. But this 
court cannot say, with référence to any of thèse matters, that there 
was not sufficient évidence to support the indictment. It is not requir- 
ed to examine the inferences drawn by the grand jury from the évi- 
dence before them, or to investigate the nature of the évidence upon 
which they acted, or consider explanations in défense. In U. S. v. 
Perlman, supra, Judge Manton stated that an indictment is not vitiated 
by the fact that incompétent évidence was received before the grand 
jury, if there was any compétent évidence to support the indictment, 
and, moreover, that it was not for the court to inquire into the suffi- 
ciency of the évidence. 

[7] It is pressed with earnestness that using the défendant McCon- 
key's books, vouchers, checks, and invoices relating to shipment of 
grain boards to the Lehigh Valley Railroad Company before the grand 
jury as évidence was the resuit of an unlawful seizure at his personal 
office at Tonawanda, N. Y., and the évidence Ihus seized was tainted 
by the violation of conslitutional rights secured to ail the défendants, 
which estopped the government from using such documents in any 
manner. The documents were not taken from any of the défendants 
moving to quash the indictment, and McConkey bas not complained or 
taken any steps to hâve them restored to him, though the government 
has had possession thereof nearly a year. Weeks v. U. S., 232 U. S. 
383, 34 Sup. Ct 341, 58 L. Ed.'652, L. R. A. 1915B, 834, Ann. Cas. 
191 5C, 1177. Indeed, he presumably has testified voluntarily before 
the grand jury and explained the books and invoices. Apparently 
there was a willingness on his part that the documents should be used 
as évidence against him and his codefendants. 

It is argued, however, that the Fourth Amendment of the Constitu- 
tion is subject to a différent construction from the Fifth; that the 
words "the right of the people to be secure in their persons, houses, 
papers and eft'ects against unreasonable searches and seizures" must 
be coUectively considered, as distinguished from the rights of the per- 
son or individual to constitutional protection ; that the Fourth Amend- 
ment implies a right in which ail the people are concerned, and any per- 
son aggrieved may complain of the violation. But this construction is 
deemed fallacious. It would not be logical or consistent. The rights 
guaranteed by both the Fourth and Fifth Amendments are expressly 
for the benefit of the person or individual whose rights hâve been in- 
vaded, and to transfer such rights to a person who may believe him- 
self injured by a violation of the rights of another would give such 
scope to the Fourth Amendment as was never contemplated. 

[8] It is next contended that there was évidence before the grand 
jury discovered from the illégal search and seizure of the books and 
papers of the Silverthorne Lumber Company, Incorporated, in that 
the names of the witnesses Pultz and Munro, its employés, were as- 
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certained by the government officiais during the progress of the sei- 
zure, while the names of other witnesses were subsequently ascertained 
by the United States attorney from the book entries before the books 
were returned to the corporation under order of the court. It is said 
that the ascertainment of the names from the book entries during the 
progress of the seizure prevented the government from calHng such 
persons as witnesses to testify before the grand jury. It does not ap- 
pear that the names of witnesses were obtained or became known to 
the government from book entries or from any documents that may 
not hâve been returned, and regarding the ascertainment of the names 
of Pultz and Munro I am unpersuaded that their testimony should be 
rejected on the ground stated. It is not believed that an inspection of 
the grand jury minutes would disclose how the persons or their names 
were ascertained, and it cannot be assumed that the information was 
illegally acquired. 

[9^ 10] It is next urged that witnesses who were previously exam- 
ined before other grand juries investigating charges against the de- 
fendants hâve sworn that at such examinations suppressed books and 
papers were exhibited. In this connection it is important to note that 
no claim is made on this motion of any suppressed documents before 
the grand jury which found the indictment under considération, nor 
can it be assumed that the witness Munro was examined through in- 
formation obtained from suppressed books and papers belonging to 
the Silverthorne Lumber Company, Incorporated, or from any infor- 
mation contained therein. If the testimony of any witness before the 
grand jury was made possible or procurable only by reason of such 
illégal seizure, condemned by the Suprême Court, or from knowledge 
gained by the government's own wrong, then, giving effect to the Su- 
prême Court décision, any évidence thus obtained would be an in- 
vasion of constitutional rights. This indictment, however, is not shown 
to hâve been based on évidence obtained through the unlawful seizure. 
Inspection of the minutes, I conceive, would not establish this claim of 
the défendants. 

[11] The plea in abatement, filed herein, but not at issue, avers vari- 
ons, of thèse matters dehors the record, which in my opinion cannot be 
dealt vvith on this motion to quash. However, I think it would not be 
inappropriate for me to state that if, at any stage of the hearing on 
the plea, it should become necessary to examine the minutes in fur- 
therance of justice, or to protect the constitutional rights of the accus- 
ed, such inspection will be had by the court under the authority of U.: 
S. V. Perlman, supra, and U. S. v. Gouled (D. C.) 253 Fed. 244. Un- 
til such time, however, it is well enough to hâve in mind that the évi- 
dence of the government should not lightly be disclosed to the défend- 
ants under order of the court, for the purpose of supplying them with 
weapons for their défense or apprising them of the évidence of the 
government to substantiate the charge. Indeed, disclosure ; p£ évi- 
dence should not be made unless it becomes reasonably clear that the 
illégal search and seizure has been diverted or used to the acquirernent 
of évidence to support the offense. 

The motions for quashing the indictment and for inspection of the 
minutes are denied. 
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TJNITED STATES v. SILVERTHORNE et al. 

(District Court, W. D. New York. May 3, 1920.) 
No. 2031. 

1. Criniinal law «ê^ZSOd) — Pleas in abatement must aver facts. 

Fleas in abatement must aver the facts relied on, not conclusions o( 
law, nor tlie évidence of such facts. 

2. Criminal law <S=>280(1) — Pleas in abatement must be strictly construed. 

8iuce pleas in abatement are in the nature of confession and avoid- 
ance of an indictment, because of new matter or matter not of record, 
they are given strict construction by the courts. 

3. Criminal law «^==278 (3) — Sufflciency or conipetency of grand jury évidence 

not dccided on plea in abatement. 

Décision whetlier the évidence before the grand jury was compétent or 
suffleient in it.s eutirety to justify the indictment is not requlred on a 
plea in abatement, though, under spécial circumstances, the court may in- 
quire into the proceedings, where mistake or irregularity is charged. 

4. Criminal law <S='282 — Reply to plea in abatement unnecessary as to mat- 

ters inferable from plea. 

Where it was fairly inferable from the plea in abatement that the per- 
son from whom books and papors exhlbited to the grand jury were seized 
voluntarily testilied before tlie grand jury without objecting to the seiz- 
ure, a reply alleging such facts is unnecessary, though the plea in abate- 
ment charged that the seizure was illégal. 

5. Criminal law <©=>2'Î8(1) — Plea in abatement reaches only defects not ap- 

parent from record. 

A plea in abatement is the proper remedy for objections to the indict- 
ment not apparent on the face thereof, but is not limitcd to the conduct of 
the grand jury or the sufficiency and competency of the proofs before it. 

6. Criminal law <S=>280(2) — Plea in abatement, stating évidence was secured 

from unlawful seizure, held suffleient. 

A plea in abatement, vehich alleged that the évidence presented to the 
grand jury was procured by dues and leads furnished by books and papers 
of défendants, which were unlawfully seized, Is sufficient ; it being im- 
possible to be more spécifie and definite as to the nature of the dues. 

7. Criminal law <S=>278(2) — Protection at trial from illegally seized évi- 

dence does not justify déniai of plea. 

Where an indictment was procured by évidence ascertained from books 
and papers seized in violation of défendants' constitutional rights, the 
fact tliat défendants would be protected at the trial from the évidence 
illegaly acqulred does not justify overruling the plea. 

8. Criminal law 'S=»278(2) — Plea in abatement, alleging conspiracy to procure 

indictment, is bad. 

A plea in abatement, alleging a conspiracy between various offlcers and 
attorneys to destroy the business of défendants, where it does not appear 
that the grand jury knew of the conspiracy, or was prejudiced by the ac- 
tivities of the conspirators, ralses a collatéral issue, and will not be sus- 
tained. 

9. Criminal law '§^=>280(2) — Plea must show extra person in grand jury room 

was not attorney conducting proceedings. 

A plea in abatement because of the présence of a stenographer in the 
granu jury room during the taking of testimony, without alleging that 
the stenographer was not appointcd an attorney to conduct the proceed- 
ing before the grand jury, as authorized by Act June 30, 1906 (Comp. St. 
§ 534), is insuflicient. 

Asa K. Silverthorne and others were indicted for conspiracy to de- 
fraud the United States. On demurrer to plea in abatement to the 

.^ïsFor other cases s«e same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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indictment. Demurrer sustained as to ail grounds of the plea except 
one. 

See, aiso, 265 Fed. 853. 

John W. Ryan, Sp. Asst. Atty. Gen., for the United States. 

Penney, Killeen & Nye, of Bufïalo, N. Y. (Henry W. Killeen, of 
Bufïalo, N. Y., of counsel), for défendants Asa K. Silverthome and 
Silverthorne Lumber Co., Inc. 

Dirnberger & Moore, of Buffalo, N. Y. (James O. Moore, of Buffalo, 
N. Y., of counsel), for défendant Frederick W. Silverthorne. 

Mcintyre & Wilkie, of Buffalo, N. Y. (Ernest W. Mcintyre, of Buf- 
falo, N. Y., of counsel), for défendants Brick and Tobey. 

HAZEL, District Judge. The défendants hâve filed a joint plea in 
abatement herein, to which the government has demurred on the 
ground of insufficiency. An epitome of the plea follows : 

(1) That there was no compétent légal évidence before the grand 
jury vfarranting the indictment. 

(2) That there was no évidence of conspiracy to commit the of- 
fense charged in the indictment. 

(3) That the books and papers of one McConkey, which had been 
illegaily seized after an illégal search on February 25, 1919, in viola- 
tion of the Fourth Amendment of the Constitution of the United 
States, vi^ere introduced in évidence before the grand jury. 

(4) That the office of the Silverthorne Lumber Company, Incor- 
porated, and of Asa K. Silverthorne, was unlawfully invaded on 
February 25, 1919, and books, papers, and documents belonging 
to such persons were seized and carried away, in violation of the 
Constitution of the United States ; that they were improperly taken 
to the office of the United States attorney, and copies made thereof, 
and excerpts taken therefrom ; that on March 3, 1919, such books, 
papers, and documents, illegaily seized, were ordered returned by 
this court to the said défendant company, and the copies, photostatic 
copies, and excerpts therefrom were impounded with the clerk of 
this court. It is alleged that there was only a colorable compliance 
with the orders of the court, and numerous books and papers im- 
lawfully seized were retained and suppressed by the United States 
attorney, and other fédéral officiais ; some were exhibited and deliver- 
ed to Dan B. Léonard, attorney for the United States Railroad Ad- 
ministration, and to attorneys for différent railroad companies, and 
to William J. Flynn, an investigator for the United States Railroad 
Administration ; that such persons having possession of the books 
and papers worked over them, and "from sources, dues, and leads" 
contained therein obtained information upon which to base a charge 
against the défendants of criminal offenses against the United States, 
which charge of offenses or accusations, the plea avers, could be nega- 
tived by the books, papers, and documents suppressed by the fédéral 
officiais; that the offenses charged against the défendants were based 
solely and only upon information obtained from the books, papers, and 
documents unlawfully seized, and from the copies thereof; and that 
the indictment herein was procured by information obtained from 
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such books, papers, and documents unliiwfully seized, and from 
copies thereof. 

(5) That such persons confederated together to oppress the de- 
fendants Silverthorne Lumber Company, Incorporated, and Silver- 
thornes individually, and to destroy their business, by conducting an 
unlawful search and seizure, and cause them to be indicted herein, 
and indicted for other offenses specified in seven separate indictments, 
and to institute civil actions against them and attach their property. 
The plea also allèges that, because of the illégal seizure and suppres- 
sion of the books, papers, and documents, the défendants will be 
gravely prejudiced at the trial, and may be unable to make a défense 
to the accusations. 

(6) That one Richard Walsh, a stenographer, was présent in the 
grand jury room during the taking of testimony, to the préjudice of 
the rights of the accused, and the défendants pray judgment whether 
the indictment should be further prosecuted against them, and for its 
dismissal. 

[1,2] Pleas in abatement must aver the facts relied upon, and 
not conclusions of law, nor the évidence of such facts (U. S. v. Cob- 
ban [C. C] 127 Fed. 713), and at ail times they are given a strict con- 
struction by the courts (Hillman v. U. S., 192 Fed. 264, 112 C. C. A. 
522). They are tantamount to a plea of confession and because of 
the existence of new matter, or matter not of record, seek to avoid the 
effect of the indictment, 

[3] The plea in abatement (first and second), as supplemented, al- 
lèges that the évidence before the grand jury did not warrant finding 
the indictment; but since substantially the same évidence (except as 
to wrîting of Silverthorne, Jr., Tobey, or Brick) was deemed suffi- 
cient by me on the motion to quash, I adhère to the ruling then made 
Ascertainment as to whether the évidence before the grand jury was 
compétent or sufficient in its entirety to justify the indictment is 
not required on a plea in abatement, although under spécial circum- 
stances, the court may inquire into the proceedings where mistake or 
irregularity is charged. U. S. v. Cobban, supra. 

[4] On the motion to quash the indictment it was stated, inter 
alia, in the opinion filed, with référence to the seizure of McConkey's 
books and papers, that the rights guaranteed "by both the Fourth and 
Fifth Amendments are expressly for the benefit of the person or in- 
dividual whose rights hâve been invaded, and to transfer such rights 
to a person who may believe himself injurcd by a violation of the 
rights of another would give such scope to the Fourth Amendment 
as was never contemplated." This view, I think, vi'as correct. Coun- 
sel for défendants contends that the government should be required to 
make replication to such plea, since the défendants were not required 
to anticipate, as the government contends, that McConkey waived the 
unlawful raid and seizure of bis books and papers, and voluntarily 
testified for the government before the grand jury. But as to mat- 
ters which are fairly inferable from the facts alleged in the plea no 
replication is required. U. S. v. Greene (D. C.) 113 Fed. 683. And 
such is my conclusion. 
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[5] The fourth plea présents, to my mind, the most important ques- 
tions involved herein, and requires careful considération. A plea in 
abatement, it is true, is the proper remedy for objections to the in- 
dictment which are not apparent on the face thereof ; but the rule 
is not limited to the conduct of the grand jury, or the sufficiency and 
competency of the proofs before it. Indeed, in U. S. v. Wells (D. C.) 
163 Fed. 313, it was held that any defect apparent on the face of 
the indictment, or founded on matter extrinsic of the record, ren- 
dering the indictment insufficient, may be the ground for a plea in 
abatement, and if found for the défendant, will abate the indictment. 
In 12 Cyc. at page 355, it is said: 

"A plea in abatement Is a proper mode of raising objection that tlie Indict- 
ment was tound by an illégal grand jury, or illegally found by a légal grand 
jury." 

See, also, Hillman v. U. S., 192 Fed. 264, 112 C. C. A. 522; U. S- 
V. Mitchell (C. C.) 136 Fed. 896. 

[6] It is true, as contended by Mr. Ryan, that there is no évi- 
dence that any of the persons engaged in the unlawful seizure testified 
before the grand jury, or that any books and documents illegally seiz- 
ed were exhibited to them, or that secondary évidence was used ; and 
there is no definite allégation as to the nature of the dues or leads ob- 
tained from the books and papers. But certainly it is positively as- 
serted that the books and documents were worked over by the United 
States attorney and his assistants, and from sources, dues, and leads 
information of the business affairs of the défendants was obtained, 
which enabled them to adduce the évidence before the grand jury. 
It is manifestly impossible for the défendants to be more spécifie 
or definite as to the nature of the dues and leads, but that the illegally 
seized books and papers were worked over, and information gleaned 
therefrom upon which the présent indictment was found, is an un- 
mistakable assertion of fact. When a phase of this case was before 
the Suprême Court last January (251 U. S. 385, 40 Sup. Ct. 182, 64 

L. Ed. ), Mr. Justice Holmes, who delivered the opinion of the 

court, said: 

"The government now, while In form repudiating and condemning the illé- 
gal seizure, seeks to maintain its right to avail itself of the knowledge ob- 
tained by that means which otherwise it would not hâve had. The proposi- 
tion could not be prasented more nakedly. It is that although of course its 
seizure was an outrage which the govcrnmeut now regrets, it may study the 
papers before it returns them, copy them, and then may use the knowledge 
that it lias gained to call upon the owuers in a more regular form to pro- 
duce them ; that me protection of the Constitution covers the physical pos- 
session but not any advantages that the government can gain over the ob- 
ject of its pursult by uoing the forbidden act. Weeks v. United States, 232 
U. S. b83, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 
1177, to be sure, had established that laying the papers directly before the 
grand jury was unwarranted, but it is taken to mean only that two steps are 
required instead of one. In our opinion such is not the law. It reduces the 
Fourth Amendment to a form of words. 232 U. S. 393, 34 Sup. Ct. 341, 58 
L. Ed. 652, Ij. R. A. 1915B, 834, Ann. Cas. 1915C, 1177. The essence of a 
provision forbldding the acquisition of évidence in a certain way is that not 
merely évidence so acquired shall not be used before the Court but that it 
shall not be used at ail. Of course thls does not mean that the facts thus ob- 
tained become sacred aud inaccest^ibTe. If knowledge of them is gained from 
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an independent source they may be proved like any others, but the knowledge 
gained by the government's own wrong cannot be used by it in the way pro- 
pos éd." 

In Flagg V. U. S., 233 Fed. 481, 147 C. C. A. 367, a case of unlawful 
search and seizure, where secondary évidence was used at the trial af- 
ter the books unlawf ully taken were worked over by the United States 
attorney, Judge Coxe, writing for the Circuit Court of Appeals for the 
Second Circuit, said : 

"The question then is roduced to this : Can a party be convicted of a crime 
upon proof procured from the books and papers wliich bave been taken from 
hlm by force and without prêteuse of légal authority? • ♦ ♦ xhe return of 
the defendant's books and papers, after ail the Information contained therein 
had been obtained by the prosecuting oflicers, did not cure the original trespass. 
The wrong had then been done. The information illegally obtained was in the 
possession of the United States attorney, whose agents had been worklng over 
the papers 'for three long years.' " 

This principle, the Suprême Court said, in Silverthorne Lumber 

Co., Inc., supra, 251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. , was 

plainly applicable to this case. If, then, the books and papers, after 
the unlawful seizure, were copied, excerpted, and worked over by the 
United States attorney or his assistants, and if the information ac- 
quired "shall not be used before the court, but that it shall not be 
used at ail," it follows that, if it was the basis for the indictment with- 
out sufficient évidence from independent sources, the défendants suf- 
fered an in jury in a substantial right guaranteed to them by the Fourth 
Amendment of the Constitution, to wit, "The right of the peuple to 
be secure in their persons, houses, papers, and efifects, against un- 
reasonable searches and seizures," and the indictment in such case may 
be barred from prosecution and trial. 

It is truè, as the govemment contends, that there was évidence 
showing that the basis for the indictment was procured from inde- 
pendent sources, and not from any wrongful act (as, for instance, the 
tesfimony of Woodworth) ; but this does not négative the allégation 
that dues from the books and papers, directly or indirectly, enabled 
the United States attorney to obtain the indictment. Under the cir- 
cumstances, the rights of the accused, in my opinion, cannot be fairly 
protected uniess the facts are made clear in advance of the trial on 
the merits, so that évidence thus obtained may be excluded, and the 
books and papers still in the possession of the United States attorney 
and those acting under his control be returned. As said in Edelstein 
V. U. S., 149 Fed. 636, 79 C. C. A. 328; 9 L. R. A. (N. S.) 236: 

"The Inhibition [of the Fifth Amendment] not only protects one from the 
dlsclosure of facts whlch would tend to prove his gullt, but also from dlsclosure 
of facts which might furnish a due or a link in the chain of évidence by 
whlch a criminal offense might be made known." 

[7] It was suggested that the right? of the accused may be pro- 
tected on the trial, as was done in Fitter v. U. S., 258 Fed. 567, 
169 C. C. A. 507, where an illégal search and seizure had been made, 
and the court admonished the witnesses not to testify to anything 
based on information acquired from the books and papers illegally 
seized by the government. The method adopted by the court in that 
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case commends itself to this court as far as it applies. It does not, 
however, touch the root of défendants' plea, wherein, as pointed out, 
the source of the offense is claimed to hâve been unlawfully procured. 
1 think the facts alleged in the fourth plea are sufficiently clear and 
positive to require replication by the government. 

[8] The fifth plea repeats the essentials of the fourth plea, and in 
addition the existence of a conspiracy between the United States at- 
torney, government agents, and various attorneys to destroy the busi- 
ness of the Silverthorne Lumber Company, Incorporated, to oppress 
the défendants, and to suppress and retain its books and papers, which 
tnight tend to establish a défense. Any asserted conspiracy to de- 
stroy business or to bring civil suits is believed would raise a collatéral 
issue. It does not appear that the grand jury had any idea of con- 
spiracy, or that it vvas in any way prejudiced by the asserted co-operat- 
ing activities of the persons mentioned in the plea, and the same is 
overruled. 

[9] It is true that the présence in the grand jury room of a person 
not authorized by law to be there would be ground for quashing the 
indictment. U. S. v. Heinze (C. C.) 177 Fed. 770. But any inferences 
arising from this allégation must be against the pleader. U. S. v. 
Standard Oil Co. (D. C.) 154 Fed. 728. Mr. Walsh's présence in the 
grand jury room during the taking of testimony does not négative his 
right to be présent, even in the capacity of stenographer, since, under 
the statute (Act Cong. June 30, 1906, c. 3935), the Attorney General 
or any officer of the Department of Justice, or an attorney specially 
appointed, may, in certain circumstances, conduct any kind of légal 
jjroceedings, including gtand jury proceedings. In view of the 
statute, it viras necessary, I think, to allège affirmatively, in order to 
raise an issue, thaï Mr. Walsh was not specifically appointed attorney 
to conduct the proceeding before the grand jury, or to assist therein. 

An order may be entered, in conformity with this opinion, sus- 
taining the demurrer as to pleas 1, 2, 3, 5, and 6, but overruling it as 
to the fourth. 



In re CHARLES T. STORK & CO., Inc. 

(District Court, S. D. New York. Aprll 7, 1920.) 

Sales «S^SSO — Property subject to st<^page in transitu until reaching final 
destination. 

Merehandise ordered by bankrupt for export to ttie Virgin Islands, and 
by its direction sliipped by tlie .seller to a forwardlng carrier in New York, 
while in po.ssession of such carrier awaiting furthor shipment, held subject 
to stoppage in transitu by the seller. 

In Bankruptcy. In the Matter of Charles T. Stork & Co., Incor- 
porated, bankrupt. On review of order of référée refusing réclama- 
tion of property by the American Horseshoe Company. Reversed. 

Gilbert H, Montague and Joseph W. Goodwin, both of New York 
City, for claimant. 

Robert R. Levis and Max E, Sanders, both of New York City, for 
trustée. 

<S;=9For otber cases aee same topic & KKY-NUMBER in ail Key-Numbered Dlgests & iQdexee 
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MAYER, District Judge. This is a réclamation proceeding, where- 
in the claimant claims the goods on the ground that it successfully 
exercised its right of stoppage in transitu. The référée has decided 
in favor of the trustée, upon the theory that the right of stoppage in 
transitu ceased at New York City at a time prior to the exercise of 
the right by claimant. The essential facts may be briefly set forth: 

On August 14, 1919, Stork & Co. wrote the American Horseshoe 
Company for their lowest export priée on 100 kegs of mule shoes. 
On August 16, 1919, the American Horseshoe Company answered, 
naming the price $5.75 per keg, f. o. b. New York City. New York 
City was referred to in this quotation as the basis for the export 
price ; the American Horseshoe Company undcrtaking to prepay the 
freight to that point, regardless of the country to which the goods were 
to be exported. On August 21, 1919, Stork & Co. placed an order 
for t,he shoes. This order read in part as foUows: 

Marks. Shlp to : Virgin Islands. 

W. S. (i622^F 
Frlederlckstadt Destination: See below. 

This was a clear statement that the destination was the Virgin Is- 
lands. On September 3, 1919 the American Horseshoe Company stat- 
ed that the shipment was ready and asked for shipping instructions. 
On September 8, 1919, apparently in response to this inquiry, Stork 
& Co. instructed the Trans-Ocean Forwarding Company to take the 
shipment when it arrived at New York and forward it to the Virgin 
Islands on a bill of lading to the order of Stork & Co., but consigned 
to the West Indian Sugar Company. 

On September 15, 1919, the Trans-Ocean Forwarding Company 
wrote the American Horseshoe Company that it was forwarding agent 
for Stork & Co. and requested that the shipment be forwarded to 
any downtown pier in New York, consigned to Charles T. Stork & 
Co., notifying Trans-Ocean Forwarding Company, and that the goods 
be marked "Friederickstadt." On September 25, 1919, the American 
Horseshoe Company shipped the goods by the Pennsylvania Railroad, 
marked as requested. As the Pennsylvania Railroad operated only 
to Pier 4 or 5 in New York, on the way to the Virgin Islands, Pier 
4 or 5 was named in the bill of lading as the place where the Penn- 
sylvania Railroad's undertaking should cease. 

On September 25, 1919, apparently while the goods were on the 
way, the Trans-Ocean Forwarding Company wrote the American 
Horseshoe Company as f ollows : 

"American Horseshoe Co., PhlUipsburg, N. J. — Gentlemen : Referring to 
Chas. T. Stork & Co.'s order No. 6G22-r, we beg to advise that we hâve 
not as yet received any advice as to whether this .shipment has gone forward 
or not. This shipment, consistlng of 100 kegs of mule shoes, has already 
mlssed one steamer, and we would llke to know if it will miss another one. If 
we are to place this merchandise aboard a steamer as soon as It arrives in 
Xew York, we would like to know when we may expect it. Trusting you 
will give this matter your prompt attention, we remain, 

"Yours very truly, Ïraus-Oeean Forwarding Company, Inc., 

"Per Jack J. Morro. 

"Copy to Chas. T. Stork & Co., Inc." 

205 F.— 55 
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On the same or the foUowing day the Traiis-Ocean Forwarding 
Company, in accordance with the instructions received trom Stork 
& Co. to forward to the Virgin Islands, received the shipment f rom the 
Pennsylvania Railroad, and, as the ship for the Virgin Islands had 
already sailed, placed the goods in their warehouse to await the next 
boat. 

On October 16, 1919, the pétition in bankruptcy against Stork 
& Co. was filed and the receivers appointed. On October 28, 1919, 
the American Horseshoe Company served upon the Trans-Ocean For- 
warding Company a notice of stoppage in transita. 

In summary — the documentary évidence shows that the goods in 
question were bought for export ; that their destination was the Vir- 
gin Islands ; that the goods were shipped by the American Horseshoe 
Company to New York, consigned to Stork & Co. ; that, prior to their 
shipment by the American Horseshoe Company, Stork & Co. had in- 
structed the Trans-O'cean Forwarding Company to take possession 
of the goods at New York solely for the purpose of forwarding them 
to the Virgin Islands ; that while the goods were in the possession 
of the Trans-Ocean Forwarding Company, awaiting a ship for the 
Virgin Islands, the notice of stoppage in transitu was served. The 
undisputed testimony also shows that the sole purpose of the Trans- 
Ocean Company's employment was to expedite the goods to the Vir- 
gin Islands, and no authority to receive for any other purpose was 
shown. It is entirely clear, also, that Trans-Ocean Forwarding Com- 
pany was merely the forwarding agent for Stork & Co., and was not 
Stork & Co.'s agent for any other purpose and in any other capacity, 
in point of fact or of law. 

The rule is well settled that, while the goods remain in the posses- 
sion of persons concemed in their transportation to the place of des- 
tination named by the purchaser, they may, in the event of the pur- 
chaser's insolvency, be reclaimed by the seller, regardless of who has 
possession of the goods for the purpose of transportation. Section 
138 of the New York Personal Property Law (Consol. Laws, c. 41) 
is merely declaratory of the common law. The leading case of Har- 
ris V. Pratt, 17 N. Y. 249, makes clear that the essential test is destina- 
tion. The inquiry is always whether the goods reached the destina- 
tion agreed upon between the parties before the vendor exercised or 
attempted to exercise his right of stoppage in transitu. 

There is nothing in Becker v. Hallgarten, 86 N. Y. 167, to the con- 
trary. Judge Danforth, in the course of his opinion in the Becker 
Case, supra, said: 

"It has been held that the delivery to the vendee, which puts an end to 
the State of passage, may be at a place where he means the goods to remain 
until a fresh destination Is communlcated to them by orders from hlmself." 

A destination may be originally agreed upon, and subsequently 
changed by selecting some point nearer to the place of shipment. This 
is but another way of saying that in such a case a new destination is 
determined upon, and, of course, the transit in such instance would end 
at the newly named destination. But by new destination is not meant 
a mère place of temporary détention en route. In the case at bar, 
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îf the original common carrier had a line whîch ran to the Virgin 
Islands, there would, of course, hâve been no question. What hap- 
pened was that the destination of the Virgin Islands was never chang- 
ed, and that the détention of the goods in New York was merely due 
to waiting for a steamer, or, in other words, to transportation require- 
ments, and in that connection, as heretofore stated, the Trans-Ocean 
Forwarding Company acted merely as forwarding agent. The fact 
that the name of the vendee or consignée of the goods, as the case 
might be, at Friederickstadt, Virgin Islands, was not known to the 
vendor, is immaterial, remembering always that destination is the test. 

Upon ail the facts it seems clear that the destination of the Virgin 
Islands was never changed, and, such being the case, the right of 
stoppage in transitu was exercised in time. 

The report of the référée is reversed, and an order may be submit- 
ted on notice, requiring the trustée to deliver the goods in question to 
the claimant. 



In re MALKAN. 
(District Court, S. D. New York. April 1,",, 1920.) 

1. Bankruptcy "Ê^SaS — Oriler extending time for flliiig clainis within power of 

court. 

Where an adjudication was vacated and tlio proceedings dismis,sed, but 
ttie order of vacation \vn.s reversed on appeal, tiiul pursuant to mandate 
tlio adjudication and proceedings wero reiiistated, tlie court held to bave 
power to allow a yeai- tliereafter for liling cluims. 

2. Bankruptcy "S^^SSS! — Bankruptcy creditor estopped by delay to attack or- 

der extending time to lîie daims. 

A creditor of a baidirupt hcld estopped to attacl^ tlie validity of an 
order flxing the time for flling daims, wliere lie delayed sucli attack until 
the expiration of the year from the original adjudication, and the 
setting aside of the order would leave other creditors, who relied on It, 
without right to share in the cstate, giving liim an inéquitable préfér- 
ence. 

In Bankruptcy. In the matter of Flenry Malkan, bankrupt. On 
motion to vacate an order allowing creditors to file claims within one 
year from November 29, 1919. Denied. 

On Deceraber 24, 1918, au involuntary pétition in bankruptcy was filed 
against Henry Malkan, and on .January 7, 1919, said Malkan was adjudi- 
cated a bankrupt. Thereafter, upon the written cousent of tjie majority of 
creditors, and after due notice to ail other creditors, an application was niade 
for an order vacating the adjudication and the order appointing the receivor 
and disinis.sing the pétition in bankruptcy. Only one creditor (Boorura & 
Peace Company) made objection, and an order was granted April 3, 1919, 
vacating the adjudication and dismissiiig the bankruptcy proceedings. 

Upon appeal to the Circuit Court of Appeals (261 Fed. 891, C. C. A. 

■ — -) the order of April 3, 1919, was vacated, and on JS'ovember 29, 1919, an 
order was filed in the District Court, pursuant to the mandate of the Cir- 
cuit Court of Appeals vacating the order of xipril 3, 1919, and reinstating 
tlie recelver, and reinstating the order of the appointment of tlie receiver, and 
reinstating the order of adjudication in bankruptcy of January 7, 1919. On 
December 24, 1919, the District Court granted an order allowing creditors 
to flle their claims within a period of otie year from November 29, 1919. 

^EsFor other cases see same topic ê KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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This is a motion by the ereditor to vacate the sald order of December 24, 
1919, upou the ground "that the said order was improvidently granted, and 
that the court was without power and jurlsdlction to grant the relief pur- 
porting to be granted by the said order, and for such other and further re- 
lief as may be just and proper in the premises." 

Hastings & Gleason, of New York City (Albert H. Gleason, of 
New York City, of counsel), for the motion. 

Zalkin & Cohen, of New York City (Harry Zalkin, of New York 
City, of counsel), for receiver. 

MAYER, District Judge (after stating the facts as above). [1] 
Briefly stated, the point is this : That the year provided under sec- 
tion 57n of the Bankruptcy Act (Comp. St. § 9641) expired before 
the order sought to be vacated was made, and hence the court was 
without power to make the order. Section 57n reads as f ollows : 

"Claims shall net be proved against a bankrupt estate subséquent to one 
year after the adjudication; or if they are liquldated by litlgatlon and the 
linal judgment therein is rcndered within thirty days before or after the 
expiration of such time, and then witliin sixty days after the rendition of 
such judgment. * * * " 

Subdivision 2 of section 1 (Comp. St. § 9585) reads as foUows : 

■' 'Adjudication' shall mean the date of the entry of a decree that tlie de- 
fendant, in a bankruptcy proeeeding, is a baiikrupt, or, if such decree is ap- 
pealed frona, then the date when such decree is flnally confirined." 

The meaning of the word "confirmed," as distinguished from "af- 
firmed," is discussed in Black on Bankruptcy, p. 1129; Re Lee (D. 
C.) 171 Fed. 266. 

In the case at bar the decree of adjudication was not directly ap- 
pealed, but a proeeeding was had which in every practical sensé was 
équivalent to an appeal. By virtue of the order made April 3, 1919, 
the adjudication was vacated. From April 3, 1919, to November 29, 
1919, there was no officer with whom a créditer could file his claim. 
See General Orders XX and XXI; J. B. Orcutt Co. v. Green, 204 
U. S. 96, 27 Sup. Ct. 195, 51 L. Ed. 390. See, also. Collier on Bank- 
ruptcy, p. 818 et seq. There was neither a référée, a receiver, nor a 
trustée; thus there was a period of nearly eight months when ail pro- 
ceedings in bankruptcy and the conséquent administration of this 
estate were not "suspended," but were in an absolutely blank state. 
There was nothing before the District Court, not an estate, not a 
référée, not a receiver, not a trustée, not a créditer — indeed, nothing. 

Section 57n was enacted for purely administrative purposes, to the 
end that estâtes should be promptly administered ; but it contemplated 
that creditors should hâve a full year within which to file their claims. 
If the mandate of the Circuit Court of Appeals had not come down 
until after January 7, 1920, we might hâve had the situation of no 
claims whatever having been filed, in which event, if the moving crédi- 
ter herein is right, the bankrupt would hâve escaped without his es- 
tate being subject to the payment of any of his debts — reductio ad 
absurdum. Hère, if the motion is granted, this créditer may receive 
100 cents on the dollar, and laymen creditors, relying on the court pro- 
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ceedings, will be barred from participating in the dividends on claims. 
No such resuit will be tolerated, if it can possibly be avoided. 

Applying the fundamental principle of gathering the intent of a stat- 
ute, when ail its relevant provisions are read, I am satisfied that the 
year, under section 57n, •w'iW not expire until a year from November 
29, 1919. If the situation is one of casus omissus, then surely a court 
of bankruptcy (whicli in many respects is a court of equity) will hold 
that the year began Xovember 29, 1919, or, in any event, that the time 
from April 3, 1919, to November 29, 1919, should be deducted. From 
April 3, 1919, until November 29, 1919, was 241 days; 241 days after 
January 7, 1920 (as I figure it), will be September 4, 1920. By way 
of extra caution it would be well to notify creditors that they must file 
their claims by that date. 

[2] There is another point, not raised by counsel, which may be 
worth considering. This creditor stood idly by until March 31, 1920 
(the date of his motion papers), long after January 7, 1920. He there- 
by lulled the receiver and the creditors into reliance upon the order of 
December 24, 1919. Had he moved seasonably, the claims could hâve 
been filed before January 7, 1920. He .should now be estopped, and 
not allowed to advance the contention that the order was void. I am 
fully aware of the proposition that a void order cannot be rnade 
valid, however hard the circumstances ; but, if no one attacks the 
order, it will stand. I conclude, therefore, as an additional ground, 
that the creditor, because of his delay beyond January 7, 1920, will 
not be heard to attack the order. On the other hand, it may be said 
that the order of December 24, 1919, was superfluous. If by opération 
of law the time will not e.xpire until a year from November 29, 1919, 
or, in any event, until September 4, 1920, an order extending the time 
is not necessary. If, by opération of law, the time expired January 7, 
1920, the order cannot extend it. In order, however, to allow the 
question to be reviewed promptly, if desired, the order will stand. 

Motion denied. 

I hâve not discussed the question as to the validity of filing claims 
with a receiver, because not hère for considération ; but it may be 
observed, in passing, that such filing bas, I think, been held good in 
this district. 



In re PRUDENTIAL LITHOGRAPH CO., Inc. 

(District Court, S. D. New York. April 17, 1920.) 

Landlord and tenant <S='104 — Nonassignable lease not temùnated by bank- 
ruptcy as an assignment. 

A provision in a loase tliat it shonUl not be assigned, nor the premise.s 
let or underlet, nor used for any other purpose than that spécifiée!, withont 
written consent of lessor, held not to prevent passing of the lease by opéra- 
tion of law to the trustée in bankruptcy of lessee. 

In Bankruptcy. In the matter of the Prudential Lithograph Com- 
pany, Incorporated, bankrupt. On motion by receiver for order con- 
firming sale of bankrupt's interest in lease. Granted. 

®=3For other cases see same toplc & KBY-NUMBBB In ail Key-Numbered Digests & Indexes 
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Moses & Singer, of New York City, for receiver. 
Frederick Seymour, of New York City, for landlord. 

MAYER, District Judge. This is a motion by the receiver for 
an order, inter alia, confirming the sale by the receiver of the right, 
title, and interest in and to the lease to certain premises and directing 
that the trustée, when elected, exécute a confirmatory transfer of the 
estate in bankruptcy in and to such lease. The motion is opposed 
by the landlord. 

On March 20, 1920, this court made an order authorizing the re- 
ceiver to sell the assets of the hankrupt estate, including the right, 
title, and interest in the lease, and on March 29, 1920, the assets, in- 
cluding the lease, were sold. The bid for the lease was $3,075. The 
receiver accepted the bid for the lease subject to the approval of the 
court. The successful bidder was Industrial Facilities, Incorporated. 
This bidder stated that, if the court so directs, it will deposit with a 
trust Company $2,500 in liberty bonds as security under the lease. 

At the time the motion was made, a trustée had not been elected, 
but now the receiver has been elected trustée, and, pursuant to a res- 
olution adopted at a meeting of creditors held at the office of the réf- 
érée, the trustée had elected to accept the lease of the premises in 
question as an asset of the estate in bankruptcy, and has ofïered to join 
in a conveyance of the right, title, and interest of the estate in bank- 
ruptcy in and to the lease. 

The sole question of law involved is the construction of the clause 

in the lease marked Exhibit A. That clause reads as f ollows : 

"(2) This lease shall not be assigned, nor shall the .sald premises, or any 
part tbereof, be let or underlet or used or permltted to be used for any pur- 
pose other than above mentloncd, without the written consent of the said 
party of the first part indorsed thereon, to each and every assignment or un- 
derletting, or use or permission to use for any other purpose." 

On the argument it was pointed out by the court that the motion 
might be prématuré, because a trustée had not as yet been selected, 
and the court, therefore, did not désire any technical question to be 
outstanding. Counsel for the landlord, however, did not urge any 
objection on this ground, being désirons that the question should be 
speedily decided, as May Ist would soon be at hand. Meanwhile the 
sélection of the trustée removes any question in this regard. In Gaz- 
lay v. Williams, 210 U. S. 41, 28 Sup. Ct. 687, 52 L. Ed. 950, the 
clause was : 

"Provided, however, that If said lessee shall assign this lease or underlet 
sald premises or any part thereof, or if said lessee's interest therein shall be 
.sold under exécution or other légal process, without the written consent of 
.said lessors, their heirs or assigns, is first had, or if said lessee or as- 
Kigns shall fail to lieep any of the other covenants of this lease by said lessee 
to be kept, It shall be lawful for sald lessors, their heirs or assigns, into said 
premises to re-enter and the same to hâve again, repossess and enjoy as in 
their flrst and former estate, and thereupon this lease and everything therein 
contained on the said lessors' behalf to be done and performed, shall cease, 
détermine, and be utterly void." 

The court held that the passage of the lease from the bankrupt to 
ihe trustée was by opération of law, and not by the act of the bank- 
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rupt, nor by sale, and that the sale by the trustée of the bankrupt's in- 
terest was not forbidden, nor was it a breach of a covenant for re- 
entry in case of assignaient by the lessee or sale of his interest un- 
der légal process where there was no covenant against transfer by 
opération of law. See, also, In re Gutman (D. C.) 197 Fed. 472; In 
re Larkey (D. C.) 214 Fed. 867. _ _ 

The case at bar clearly cornes within the principle of Gazlay v. Wil- 
liams, supra, unless the court can find that the language used in the 
lease Exhibit A is différent in substance and in intent from that 
used in the lease considered in Gazlay v. Williams, supra. The dis- 
tinction which counsel for the landlord seeks to make is that the words 
"this lease shall not be assigned" mean that the lease shall not be as- 
signed for any reason whatever, including an assignaient by opération 
of law. It seems to me that no such distinction exists. In the lease 
in the case at bar, it is plain, from this clause and other clauses of 
the lease, that the intent was that the lease should not be assigned 
by the tenant. If it had been intended to safeguard against assign- 
ment by opération of law, it would hâve been easy for the parties so 
to agrée and stipulate in simple language. I am satisfied, therefore, 
that the clause hère under discussion in the lease Exhibit A falls ex- 
actly within the principle of the Gazlay Case, supra. 

Objection is made that the premises may be used by the purchaser 
of the lease for some purpose other than transacting the business of 
lithographing and druggists' supplies; référence being had in that 
regard to the provisions of the lease of January 20, 1920. This is a 
question which does not now arise, and will only arise in the event 
that the new tenant will use the premises for some other purpose. 

As the confirmation of the sale is subject to the order of the court, 
and, as the purchaser has offered to deposit security, I think it but 
fair that the security offered to the landlord should be deposited, if 
the landlord so desires. 

The motion is therefore granted as herein indicated. 



STEVENS V. CUNARD S. S. CO., Limited. 

(District Court, S. D. New York. May 3, 1920.) 

Shipping <S=>140 — Provisions of bill of lading flxing liability for short de- 
livery construed together. 

Provisions in a bill of lading, limiting liability of the vessel to £20 for 
each package, unless a higher value is declared and extra freight paid, 
and that in case of claim for short delivery the price shall be the market 
value at port of destination, are to be construed together ; the former as 
fixlng the maximum of liability, and the latter applying where the claim 
is for less than the maximum amount. 

In Admiralty. Suit by William Stevens against the Cunard Steam- 
ship Company, Limited. Decree for libelant. 

Théodore E. Bailey, of New York City, for libelant. 
Allan B. A. Bradley, of New York City, for respondent. 

or other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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MAYER, District Judge. The motion is by the libelant for a 
decree upon the pleadings. The Hbel sets forth a cause of action for 
short delivery of one baie of woolens from a shipment of several 
baies of woolens which respondent received under its bill of lading 
for transportation from Liverpool to New York. The answer ad- 
mits every allégation constituting the cause of action, and the sole 
issue is one of law as to the measure of recovery; i. e., whether the 
libelant is restricted to £20, or is entitled to recover the market value 
at port of destination, the market value being in excess of £20. 

The relevant clauses in the bill of lading are: 

"It Is also mutuall.y agreed that the value of eacli package sliipped liere- 
vmder does not exceed fliO (or its équivalent in American currency), or rela- 
tively for any proportion thereof, on wliicli basis the freisht is adjusted, and 
tlie company's lialiUity sliî.11 in no case exceed that snni unless a value in ex- 
cess thereof is specially declared on a shipping note acconipanying the goods 
and stated tlierein and extra freight as may be agreed upon paid. * * * 

"In the event of elaiins for short delivery when the ship reaches her desti- 
nation, the price shall be the market price at the port of destination on tue day 
of the ship's entry at the custom house, less ail charges saved." 

It is contended by libelant that the second clause must be read in- 
dependent of the first clause. The contrary contention is that £20 
is the steamship company's maximum liability, but within that max- 
imum, in case of short delivery, the claim shall be the market price, etc. 

The essential feature of the contract is that, if the shipper desires 
to hold the company for more than £20, he shall specially déclare a 
value in excess of £20, and shall pay whatever extra freight may be 
agreed upon. In other words, the shipper, if he desires to hold the 
company for value in excess of the limited liability amount, shall pay 
accordingly. Clearly the short delivery clause cannot be held to en- 
large liability. It is a matter of common knowledge that short de- 
liveries often occur where the freight concerned is of a value less 
than £20, and the point of the clause is that, in such instances, the 
measure of damage shall be market value — a reasonable agreement. 
I can see no other construction, if the elementary rule be applied 
that a clause in a contract must be construed in the light of the con- 
text, and so as to make sensé and be harmonious with the context. 
The Koan Maru (D. C.) 251 Fed. 384, 387; Kroll v. Oriental Naviga- 
tion Corporation (Sup.) 178 N. Y. Supp. 250. 

Libelant is therefore entitled to a decree only for the équivalent of 
£20 in American currency. 
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GLOBE FURNITURE CO. v. WRIGHT. 

(Court of Appeals of District of Columbia. .Submittod Jan. 7, 1920. Decided 

Aprii 5, 1020.) 

No. 3281. 

1. Appeal and error ig=927(7)— Plaintiff's theory accepted in passïng on motion 

for peremptory instruction. 

In detenuiniiiK whetlier or not defentliint's motion for a peremptory in- 
struction sliould liîive bpen sninted, the Court of Appeals inust accept 
plaintiff's theory of tlie testimony as correct. 

2. Libel and slander (®=344(3), 51(4) — Wtiere ietter sliown to défendant'» em- 

ployés, occasion iield privileged. 

Wlierc a Ietter from défendant to plaintiff, charging tliat receipts lield 
by plaintiff for payments to défendant had been tampered wlth and 
raised, was written partly by defendant's gênerai manager and partly 
by tbe bookkeeper, and was shown to the bookkeeper and a collector, the 
occasion was conditionally privileged, each of such persons baving a duty 
to perform for the employer respecting the Ietter, and the Ietter was 
within the privilège, and, there being no malice, the lotter is not actionable. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Charles T. Wright against the Globe Furniture Company. 
From a judgment for plaintiff, défendant appeals. Reversed and re- 
manded, with directions. 

Henry E. Davis and E. A. Swingle, both of Washington, D. C, 
for appellant. 

L. H. David, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. From a judgment in favor of Wright, who 
was the plaintiff below, the (jlobe Furniture Company, a corporation, 
prosecutes this appeal. 

The Company is engaged in the business of selling furniture on what 
is known as the installment plan. On that plan it sold some furniture 
to Wright. The collector of the company called upon him to collect 
one of the installments. A dispute arose with respect to the amount 
due. The collector, upon looking over Wright's receipts, came to the 
conclusion that some of them had been changed by raising the amounts 
for which they had been given. With Wright's permission he took pos- 
session of the questioned receipts, leaving copies in their place. Upon 
returning to the office of the company, he made known his suspicions to 
the gênerai manager. The bookkeeper of the company was consulted 
for the purpose of ascertaining whether or not the receipts harmonized 
with the books. It was found that they did not. Thereupon a Ietter 
was prepared and mailed to Wright. The part embracing the alleged 
libel reads: 

"Beg to advise that our représentative, Mr. Rogers, has tumed over to 
the writer four receipts, which three of them do not correspond with our 
books, and show very plainly that they hâve beeu tampered with and raised 
from their original amounts, which is a serious offense on the part of some 
one." 

$=3For otber cases eee same topic & KEY-NUMBER in ail Key-Numbered Digcsts & Indexe* 
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There was testimony on the part of the plaintiff that the letter was 
written partly by the bookkeeper and partly by the gênerai manager, 
and, before being mailed, was shown to the bookkeeper and the collec- 
ter. This was denied by the gênerai manager, who said that he alone 
wrote it, and that it was mailed without having been shown to or read 
by any one else. At the close of ail the testimony the défendant moved 
for a directed verdict. The motion was overruled, and an exception 
taken. The action of the court in this regard is the only error as- 
signed. 

[1, 2] For the purpose of determining whether or not the defend- 
ant's motion for a peremptory instruction should hâve been granted, 
we must accept plaintifï's theory of the testimony as correct. The 
letter was written in the usuàl course of business. Each one of those 
who read it had a duty to perform for his employer in connection with 
it. By reading the letter he learned only what the three had talked 
about before the letter was drafted. The gênerai manager had a right 
to advise with the bookkeeper and the collector touching the contents 
of the letter, for the purpose of ascertaining whether the statements 
therein were in conformity with the facts as they understood them. 
Under thèse circumstances, was the occasion privileged, and, if so, did 
the letter come within the privilège? We think the answer must be 
in the affirmative. 

Neither in this country nor in England are the authorities in har- 
mony on the subject, but we think the better-reasoned cases approve 
the conclusion which we hâve reached. In Pullman v. Hill [1891] 1 
Q. B. 524, it was held that the dictation of a libel by an officer of a 
mercantile company to a stenographer employed by it, and its delivery 
to an office boy to hâve letter press copies made, were publications, 
and hence actionable. But Lord Esher, M. R., in Boxsius v. Goblet 
Frères, [ 1894] 1 Q. B. 842, held that, where a solicitor dictated to his 
stenographer a letter containing libelous statements, which was after- 
wards copied into a letter book by another clerk, the letter was not ac- 
tionable, saying : 

"It is the duty of the solicitor to write and send tliis letter, and it is nis 
duty to do that in the ordinary and reasonable way. The duties of a solicitor 
are not to one client only, but to ail his clients, and he has to take measures to 
. perform them with ail due diligence and aecording to the necessary and rea- 
sonable method o( conducting business in a solicitor's oftice. If a solicitor is 
instructed to write defamatory matter on a privileged occasion on behalf of 
a client, he must do this business as he does other business of the office, in the 
ordinary way, and that In volves his having the communication taken down or 
copied by a clerk in his office and copied into the letter book." 

He distinguished Pullman v. Hill on the ground that it was not 
within the ordinary business of the merchant in that case to write the 
defamatory matter complained of . One of the judges thought that the 
disclosure of the letter to the clerks was a publication, but evidently did 
not regard this as destroying the privilège of the occasion. The doc- 
trine of the Boxsius Case was approved and applied in Edmondston v. 
Birch & Co., [1907] 1 K. B. 371. Commenting on the Boxsius and 
Pullman Cases, the court, speaking through CoUins, M. R., held: 
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"The resuit of the two cases to whieh I hâve alluded, taken together, ap- 
pears to me to be that, where there is a duty, whether of perfect or imperfect 
obligation, as between two persons, which forms the ground of a privileged 
occasion, the person exercising the privilège is entitled to take ail reasonable 
œeans of so dolng, and those reasonable means tnay include the introduction of 
third persons, where ttiat is reasonable and in the ordinary course of business ; 
and, if so, it will not destroy the privilège." 

Again : 

"If the duty is suct as to give rlse to a privileged occasion, then the fact 
that it is only one of imperfect obllgiitlon cannot affiect the mode in which 
the privilège may be reasonably exercised." 

Another one of the judges, concurring with the Master of the Rolls, 
said : 

"In my opinion the law on the subject, as laid down in the cases, amounts 
to thls: If a business communication is privileged, as being made on a 
privile'ged occasion, the privilège covers ail incidents of the transmission and 
treatment of that communication which are in accordance with the reasonable 
and usual course of business." 

In Nichols v. Eaton, 110 lowa, 509, 81 N. W. 792, 47 L. R. A. 483, 
80 Am. St. Rep. 319, Judge Deemer, an experienced and learned jurist, 
speaking for the court, said that where the médical director of an in- 
surance association wrote to an agent of the association that the plain- 
tifï, a local médical examiner of the association, was guilty of forgery, 
the occasion was privileged. He said : 

"In determining whether or not the communication was qualitiedly privi- 
leged, regard must be had to the occasion and to the relationship of the parties. 
One may make a publication to his servant or agent, without liability, which, 
if made to a stranger, would be actionable. In the protection of his own 
interests, one may make a communication to his agent or servant without 
subjecting himself to liability, unless he exceeds the privilège and does 
more than his duty or interest demands. Again, when one bas an interest in 
the subject-matter of a communication, and the person to whom it is made 
bas a corresponding interest, every communication honestly made in order to 
protect such common Interest is privileged, by reason of the occasion. Gener- 
ally this iijterest must be a pecuniary one, but it may arise out of the rela- 
tionship or status of the parties. The statement must be such as the occa- 
sion warrants, and must be made in good faith to protect the interests of the 
publisher and the person to whom it is addressed." 

In anothet case we find this language: 

"It is inconceivable how the business of the country, under the présent con- 
ditions, can uè carried on, if a business man or corporation must be subject 
to litigation for every letter containing some statement too strong, where it is 
only sent to the person to whom directed, and only heard by a stenographer 
to whom the letter is dlctated." Cartwright-Caps Co. v. Fischel, 113 Miss. 359, 
74 South. 278, L. R. A. 1918F, 566, Ann. Cas. 1917E, 985. 

It was said in Phillips v. Bradshaw, 167 Ala. 199, 52 South. 662, that 
the reason for the rule that a def amatory communication f rom an 
employer to an employé is held conditionally privileged, where it re- 
lates to matters pertaining to the employment and is made in good 
faith, is that in such case the law is said to withdraw the légal infer- 
ence of malice which ordinarily arises from the mère making of a 
def amatory statement. 
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We hâve not overlooked the décision of the Court of Appeals of 
Maryland in Gambrill v. Schooley, 93 Md. 48, 48 Atl. 730, 52 L. R. 
A. 87, 86 Am. St. Rep. 414, which follows the doctrine of Pullman 
V. Hill ; but, much as we respect the opinions of that court, we prêter 
the reasoning of the cases we hâve cited in support of our conclusion 
as more in harmony with modem business requirements. What would 
be the effect of the unnecessary répétition of the libel by the stenogra- 
pher or other person to whom the communication had been made need 
not be determined now, although this observation is found in the Cart- 
wright-Caps Case, supra: 

"If the stenograplier should, in violation of his or her dutles, disclose such 
statement, there niight be a liability because of the négligence of tbe person 
in employlng an improper person as stenograplier." 

Some courts hold that communications such as the one we are 
considering are not actionable, because the stenographer or other 
employé, to whom the communication was made before it was mailed 
to the person for whom it was intended, is not a third person, within 
the technical meaning of such term, but is merely an impersonal facility 
used in making and transmitting the communication. Owen v. J. S. 
Ogilvie Publishing Co., 32 App. Div. 465, 53 N. Y. Supp. 1033 ; Cen- 
tral of Ga. R. Co. v. Jones, 18 Ga. App. 414, 89 S. E. 429, But we pre- 
fer to put our décision upon the ground that the occasion was condi- 
tionally privileged, that the letter was within the privilège, that there 
was no malice, and therefore that the letter is not actionable. 

In view of the law as we find it, the judgment of the lower court 
must be reversed, at the cost of the appellee, and cause remanded, with 
directions to grant a new trial. 

Reversed. 



W. R. SPEARE CO. v. SPEARE et al. 

(Court of Appeals of District of Coluinbia. Subniitted March 2, 1020. Decided 

April 5, 1920.) 

No. 3302. 

1. Trade-marks and trade-names <S=773(I)— Anything calculated to mislead pub- 

lic regarding identity of business will be enjoined. 

Vvhere defendant's husband bequeathed an undertakiug business es- 
tablished by him to his brother, under whom plaintiff elaims, if défendant 
or those claiming through her are doing anythlng calculated to lead the 
public to believe that the business which they are conducting is a continu- 
ation of the business of the husband or in uny wise counected therewith, 
they will be enjoined. 

2. Trade-marks and trade-names €=>74 — Notice and advertisement likeiy to mis- 

lead public held infringement of rights in business. 

Where défendant owned the building in which her husband for many 
years conducted an undertaliing estaolishment, which he bequeathed to 
his brother, under whom plaintifC clalras, and défendant has establlshed 
a similar business In such building, the posting of the notice, "No inter- 
ruption to business during improvements," when no improvemonts were 
being made, and the publication of the announcement, "We hâve no 

4=9Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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branchfs," were infrinsc- ^-nts of plaintiffs riglits, as likely to mislead 
the public into thinking- ihat défendant'» business was established by 
lier husband. 

3. Trade-marks and trade-names <g=373(l)— Person niay use name or convey 
rjght, but use must not be misieading. 

Défendant, wliose husband condiuited an undertaldng business, which 
lie bequeafhed to liis bi'otbci, undei- whom plaintif!: claimed, bad a ri^bt to 
use bel- own nanie in an undeiTakinfc business, or to convey that right to 
anotber, but bad no right to use it in a manner tending to raislead the 
public into tliinking that such business was the one established by her 
husband. 

Appeal from the Suprême Court of the District of Cohimbia. 

Suit by the W. R. Speare Coinpany against Virginia L. Speare and 
others. Krom a decree dismissing the bill, plaintiff appeals. Reversed, 
with directions. 

W. C. Clephane and Paul V. Keyser, both of Washington, D. C, 
for appellant. 

VV. W. Millan, R. E. L. Smith, and Wm. G. Johnson, ail of Wash- 
ington, D. C, for appellees. 

SMYTH, Chief Justice. W. R. Speare Company, a corporation, 
brought suit against the défendants, appellees, in which it asked that 
they be restrained from using the name "Speare" in their business as 
undertakers, or, if denied that relief, then that the use of the name be 
qualified in certain particulars ; that it be awarded the profits made by 
the défendants through the use of the name, and also the damages suf- 
fered hy it in conséquence of that use. The court dismissed the bill on 
the ground that the use of the name was not an unlawful interférence 
with the rights of the plaintiff, that no déception was practiced thereby, 
and that its use had little, if anything, to do in procuring business for 
them. 

Willis R. Speare, under the name of W. R. Speare, was engaged in 
the undertaking business in this District from about the year 1872 un- 
til he died in 1907; his establishment acquired a réputation for effi- 
ciency, and his business became one of the largest of its kind in the 
District. By his will he transmitted the business, with the good will 
and réputation thereof, to his brother, Frank A. Speare. Immediately 
after his death his estate took charge of the business, and continued it 
until 1915 in the name of W. R. Speare ; Frank A. Speare, the brother, 
being in charge. In 1915 Frank A. died. Thereupon Virginia L. 
Speare, widow of Willis R. Speare, announced her intention of im- 
mediately taking over the business and conducting it in her own inter- 
est, on the assumption, as alleged, that the bequest in favor of Frank 
A., contained in her husband's will, was not binding upon her. 

The sons of Frank A., as administrators c. t. a. of his estate, com- 
menced a suit in the Suprême Court of the District against her and one 
White, individually and as administrators c. t. a. of the estate of Willis 
R. Speare, to enjoin the action threatened by her. This suit resulted in 
a decree which found that the plaintifï was entitled to the business cci- 

®=>For other cases see same topic & KET-NUMBBR in ail Ke7-Numbered Dlsests & ludexea 
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ducted by Willis R. Speare at the time of his death, together with the 
good will thereof, and which restrained her and White — 

"from directly or indlrectly conductlng or participatlng either as stockholders, 
partners, or otherwise, In the conduct of the business o£ undertaker or funeral 
dlrector under the name of WlUis R. Speare, or W. R. Speare, or under the 
name of the estate of Willis R. Speare, or W. R. Speare, or in any manner 
such as to lead the public to understand that any such business as may be 
conducted by them or any of them as aforesaid is the business of the sald 
Willis R. Speare, or W. R. Speare, or that they or any of them are conducting 
the same as hls successor or as the successor of the estate of the sald W. R. 
Speare." 

Soon after this decree was entered, the appellant was organized as a 
corporation by the plaintiffs in that case. It then acquired from the 
sons of Frank A. and from his estate the business of the Willis R. 
Speare establishment and the good will thereof, and was the owner of 
both when the présent bill was filed. About the same time the défend- 
ant Virginia L. Speare and another opened an undertaking business un- 
der the name of V. L. Speare Company, the corporation appellee, and 
has ever since conducted the same. 

It is asserted by the appellant that the use of the name "V. L,. Speare 
Company" by the appellees leads the public to understand that the busi- 
ness cafried on thereunder is the business established by Willis R. 
Speare; that the name was adopted by them for the purpose of ob- 
taining the advantage of the réputation and established trade of that 
business, and for the purpose of deceiving the public; also, that the 
appellees by placing on the front of the building in which V. I/. Speare 
Company, a corporation, does business, this notice, "No interruption to 
business during improvements ;" by advertising, "We bave no branch- 
es ;" by causing to he printed in the téléphone directory, "V. L. Speare 
Company, Undertakers ;" by f alsely stating in the same directory that 
Mrs. W. R. Speare résides at the place of business of the appellee cor- 
poration ; by conspicuously displaying in V. Iv. Speare's place of busi- 
ness the picture of Willis R. Speare, hâve caused the public to believe 
that the V. L,. Speare Company is the successor of Willis R. Speare, 
and that ^ey hâve thereby violated the decree. 

The appellees, in effect, admit the facts as just set out, but deny 
that they hâve violated in letter, spirit, or efïect, any provision of the 
injunction, or infringed any right of the plaintiff or its predecessors 
in intérest. 

[1] The purpose of the decree referred to above is to enforce the 
provision of the will of Willis R. Speare bequeathing the business 
which he had established, with its good will, to his brother, Frank A. 
Speare, father of Almus R. and Willis B. Speare, doing business under 
the name of W. R. Speare Company, the appellant, and it must be read 
in the light of that fact. If Virginia L. Speare or those claiming 
through her are doing anything calculated to lead the public to believe 
that the business which they are conducting is a continuation of the 
business of Willis R. Speare, or is in anywise connected therewith, 
they must be stopped. Donnell v. Herring-Hall-Marvin Saf e Co.,. 208 
U. S. 267, 274, 28 Sup. Ct. 288, 52 L. Ed. 481. 
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[2] The building in which Willis R. Speare had conducted his es- 
tablishment for so many years is owned by Virginia L. Speare, and 
the business of the appellees is carried on therein. On the front of 
the building they posted the statement, "No interruption to business 
during improvements." A photograph of the building fails to dis- 
close that any improvements were being made at that time. The 
purpose, then, and we think the efïect, of the announcement was to 
lead the public to think that there was no interruption in the business 
of Willis R. Speare, and that the appellees were conducting that busi- 
ness as his successors. So it is with the announcement, "We hâve 
no branches." This might well lead a person, who knew that Willis 
R. Speare had been conducting his business there, to believe that there 
was no other Speare engaged in the undertaking business, and, conse- 
quently, that appellees must be his successor. 

In Stark Brothers Nurseries, etc., v. Stark (D. C.) 248 Fed. 154, 159, 
the announcements were: 

"No connection with any other concern. The William P. Stark Nurseries is 
not connected or related in any way with any other nursery with similar 
name." 

Commenting on this, the court said that thèse announcements, in- 
stead of absolving the défendants from the charge of unwarranted 
encroachment, "really invite the public to regard the défendants as the 
original Starks, and ail others of similar name as interlopers in the 
nursery business in Missouri." 

[3] Virginia L. Speare has a right to use her own name in the 
undertaking business, and hence to convey that right to another, but, 
subject to the limitation, that it must not be used in a manner tending 
to mislead. Herring-Hall-Marvin Safe Co. v. Hall's Safe Co., 208 U. 
S. 554, 28 Sup. Ct. 350, 52 L. Ed. 616. 

The facts in the Herring Case are not unlike those in this case. 
There it appeared that Joseph L. Hall had established an important 
business in the manufacture of safes and locks, which he transferred 
to a corporation called Hall's Safe & Lock Company, the stock of 
which was owned by him and his children. Later this corporation sold 
ail its property, including trade-marks, trade rights and good will, and 
its business as a going concern, to the Herring-Hall-Marvm Company, 
which in turn sold to the Herring-Hall-Marvin Safe Company, peti- 
tioner in the action. Af ter this, the sons of Joseph L,. Hall f ormed a 
corporation, known as Hall's Safe Company. Suit was brought by the 
petitioner against the sons and their corporation to enjoin them from 
carrying on business under the name of Hall's Safe Company, or any 
other name calculated to make persons believe that they were dealing 
with the establishment founded by Joseph L. Hall, or with the peti- 
tioner, and also to enjoin them from advertising or marking their 
product as Hall's safes. The court held that, while the petitioner had 
by the transfers we hâve mentioned acquired the right to use the name 
"Hall," it was not an exclusive right; that Hall's sons could also use 
it, but that they could not do it, "either alone or in combination, in 
corporate name, on safes, or in advertisements, unless accompanied 
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by information that the défendant is net the original Hall's Safe & 
Lock Company or its successor. * * * " 208 U. S. 560, 28 Suj). 
Ct. 352, 52 L,. Ed. 616. It further said that the sons "might hâve 
called attention to the fact that they were the sons of the man who 
started the business ; they might hâve claimed their due share, if any, 
of the merit in making Hall's safes what they were. * * * jj^t 
they would hâve been at the disadvantage that some names and 
phrases, otherwise truthful and natural to use, vv'ould convey to the 
public the notion that they were continuing the business done by the 
Company, or that they were in some privity with the established manu- 
facture of safes which the public already knew and liked. To convey 
that notion would be a fraud, and would hâve to be stopped. There- 
fore such names and phrases could be used only if so explained that 
they would not deceive." 208 U. S. 559, 28 Sup. Ct. 351, 52 h. Ed. 
616. The court did not hold that relief could not be granted unless 
actual damages were sustained by the plaintiff, but restrained the de- 
fendant on the ground that the course of conduct pursued by it was 
calculated to deceive the public, that it was a fraud, and must cease. 

In the Donnell Case, supra, vi'hich arose out of substantially the 
same facts, the court said that an injunction would issue "against 
using any name, mark, or advertisement indicating" that the one 
against whom the relief was sought was the successor of the original 
Company, or interfering with the good will secured from it. Applying 
the doctrine of thèse cases to the case at bar, Virginia L. Speare has 
a right to use her name in business— may, if she wishes, state that she 
is the widow of W. R. Speare ; but thèse things may be done by her 
only in such a manner as not to deceive. We do not think the plaintifï 
has shown any actual damages resulting from the things of which it 
complains. 

The decree of the lower court is reversed, at the cost of the appel- 
lees, with directions to enter a decree prohibiting the appellees, their 
agents and employés, from using the word "Speare" as the name, or 
part of the name, of their business as undertakers, or in advertise- 
ments, téléphone directories, signs, or statements of any nature, un- 
less accompanied by the words "neither the successors of, nor connect- 
ed with, the original W. R. Speare establishment," in appropriate 
juxtaposition therewith, and in conspicuous letters, and from making 
any statement, oral or otherwise, that they or any one of them is con- 
tinuing the original business formerly done by W. R. Speare under 
that name at 940 F street, N. W., and now carried on by the défend- 
ants, or that they hâve any privity or connection by succession, in- 
heritance, or otherwise, with said business, or that said original bus- 
iness is no longer in existence or is not being continued by the plaintiff 
herein. 

Reversed. 
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STAR MINING CO. v. FEDERAL MINING & SMELTING CO.* 

(Circuit Court of Appeals, Ninth Circuit. May 17, 1920.) 
No. 3228. 

1. Mines and minerais <S=38(18) — Evidence in suit to restrain removal of ore 

he!d to sliow single Iode bisected by side lines. 

In a suit to restrain défendant from removing from beneath the sur- 
face of complainant's clalms ore wlilch défendant asserted was in a Iode 
wliich apexed on his claim, évidence held to sliow that the Iode from 
wliicli the ore was taken was a single broad Iode, bisected by the slde lines 
dividing complainant's and defendant's clalms. 

2. Mines and minerais <^=3I(1) — Lode bisected by side lines belongs to prior 

locator. 

A broad lode, bisected by the division side lines between two clalms, be- 
longs to the claim having a prior location, under Rev. St. § 2322 (Comp. 
St. § 4618), giving extralateral rights to Iodes. 

3. Mines and minerais ®='43 — Failure to adverse patent application for con- 

flicting surface does not détermine priority as to lode. 

The failure to file adverse proceedings against an application for patent 
for a lode minlng claim by the possessor of another claim, which con- 
flicted vyith the .surface of the former, créâtes no presumptlon as to priori- 
ty of dlscovery, elther under Rev. St. § 2332 (Comp. St. § 4631), or other- 
wlse, so that the Issuance of patent does not détermine the priority of 
rights to the lode. 

4. Mines and minerais €='43 — Patent relates to relocation, not to original lo- 

cation. 

A patent for lode minlng claim, which had been relocated by the same 
parties who origlnally located, relates back only to its relocation. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the Star Mining Company against the Fédéral Mining & 
Smehing Company. Decree for défendant, and complainant appeals. 
Reversed, with directions to enter judgment for complainant as to ore 
beneath the surface of two of its claims. 

John P. Gray, of Cœur d'Alêne, Idaho, and James A. Wayne, of 
Wallace, Idaho, for appellant. 

John A. Marshall and Howat, Marshall, Macmillan &* Nebeker, ail 
of Sait Lake City, Utah, and C. W. Beale, of Wallace, Idaho, for 
appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellant, owner of the Evening Star, 
Evening Star Fraction, and Mary R. Fraction patented lode mining 
claims, brought this suit in the court below to enjoin the défendant 
thereto (the appellee hère) from extracting ore from beneath the 

C=>For other cases Bee Bame tapie & KEY-NUMBER in ail Key-Numbered DigesU & Icdexea 
265 F. — 56 «Rehearlng denlea September 7, 1920. 
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surface of the Evening Star and Mary R. Fraction claims, and for an 
accounting of the ore theretofore extracted theref rom ; the défendant 
to the suit claiming and asserting the right thereto by reason of its 
alleged right to follow a vein apexing in the patented Iode claims, 
Grouse and Iron Crown, owned by it, it being also the owner of the 
patented Iode claims, Morning and Noonday Fraction. AU of the 
claims mentioned are situated in the great Cœur d'Alêne mining dis- 
trict of the State of Idaho, the valuable ores of which district are largely 
composed of lead, zinc, and silver. The case involving a very large 
amount of money, a number of the most eminent geologists and mining 
engineers of the country were employed by the respective parties to 
the suit, who made examinations of the ground and testified at great 
length. The resuit of the trial was a decree in favor of the défendant, 
from which decree the présent appeal comes. 

The bill alleged, among other things, the complainant's ownership 
of the Evening Star and Mary R. Fraction claims, within each of 
which there was a vein or Iode of rock in place bearing lead, silver, 
zinc, and other valuable metals, extending lengthwise thereof , of which 
claims the complainant was in the exclusive possession, except as in- 
terfered with by the acts of the défendant complained of ; that the 
défendant owned the Morning mine, adjoining the Evening Star on 
the east, and had by means of underground workings therein secretly 
and without the knowledge of the complainant penetrated at great 
depth under the surface of the Evening Star and Mary R, Fraction, 
and into and upon the ore bodies therein, and extracted large quan- 
tities of ore theref rom, exceeding in value $500,000; that in the month 
of January, 1913, in connection with an option which the défendant 
tlien secured from the stockholders of the complainant upon their 
stock, the complainant and défendant entered into a contract by the 
terms of which the latter was allowed to make certain developments 
in the ground of the complainant, agreeing, however, that it would not 
remove any ore therefrom, except such as was occasioned by the de- 
velopment work; that thé only development work so made by the de- 
fendant, of which the complainant was aware, was at and above No. 
5 tunnel level of the Morning mine, and that the complainant had no 
knowledge of the alleged surreptitious work done by the défendant, 
and extraction of ores, until November, 1916, which work and ex- 
traction the défendant threatens to continue. 

The défendant in its answer, after making certain déniais of the 
allégations of the bill, alleged in substance that it had made exca- 
vations and extracted ore from beneath the surface of the Evening 
Star and Mary R. Fraction claims, but within a vein apexing within 
the Grouse and Iron Crown Iode mining claims owned by it, and that 
its patent from the government for the Grouse and Iron Crown claims 
was issued prior to the patent issued to the complainant for the Even- 
ing Star claim, and that the conflict area (shown upon the plats herein- 
after inserted) between the Grouse and Evening Star claims was in- 
cluded within the prior patent to the Grouse, and that the conflict area 



STAR MINING CO. V. FEDERAL MINING & SMELTING CO. 883 

<265 F.) 

between the Iron Crown claim and the Evening Star was included with- 
in the patent to the Iron Crown; and, as affirmative matter, the de- 
fendant alleged its ownership of the Grouse and Iron Crown daims, 
and alleged that within each of them there is a vein or Iode of rock 
in place, of which it is the owner, extending lengthwise of and through 
the said Iron Crown claim for a distance of about 1,000 feet east from 
the west line of the Grouse claim, where it passes through the north 
boundary line thereof ; that the apex of such vein or Iode is within 
the surface boundaries of the Grouse and Iron Crown claims to that 
extent, and has a downward course northerly, and on such downward 
course extends outside of and indefinitely beyond the northern bound- 
ary side line of the Grouse and Iron Crown claims, into and beneath 
the surface of the Evening Star and Mary R. Fraction claims, and 
that ail of the work and extraction of ores beneath the surface of the 
Evening Star and Mary R. Fraction claims was made by the défendant 
upon and within the vein apexing within the Grouse and Iron Crown 
claims, in pursuance of the defendant's alleged extralateral rights. 
Those alleged rights on the part of the défendant to the suit were put 
in issue by the complainanl's reply to the cross-bill. 

On the trial the contention of the défendant was that the work done 
and the ore extracted by it from beneath the surface of the Evening 
Star and Mary R. Fraction claims was upon a vein which apexed 
within its Grouse and Iron Crown claims, crossing their lines in such 
a way as conferred upon the défendant the extralateral rights defined 
by section 2322 of the Revised Statutes (Comp. St. § 4618) ; while 
the contention on behalf of the complainant was that the vein upon 
which the work in question was done and from which the ore in con- 
troversy was extracted was a broad Iode bisected upon the surface 
by the commcsi side line of the Evening Star and Grouse, jind by the 
common side line of the Evening Star and Iron Crown claims, and that 
as to both the Grouse and the Iron Crown the Evening Star claim has 
priority, and therefore carried the ownership of ail of the ore of the 
Iode or vèin beneath the surface of the Evening Star and Mary R. 
Fraction to the west end line of the Evening Star. 

The court below adjudged and decreed, among other things, that 
by virtue of its ownership of the Grouse and Iron Crown claims the 
défendant is the owner of the vein in controversy and entitled to the 
possession thereof; that the hanging wall or northern limit of the 
said vein, to the extent that it has been worked vertically beneath 
the surface of the Evening Star, Evening Star Fraction, and Mary R. 
Fraction claims, is "5 feet northerly from the existing levels, winzes, 
raises, inclines, and stopes heretofore excavated by the défendant in 
its working beneath the surface of said claims" ; that the Grouse claim 
was located prior to the location of any of the complainant's said 
claims, and is senior in date of location and super ior in mining rights 
accruing by reason thereof over any and ail of the said claims of the 
complainant; that the Iron Crown claim was located prior to the 
location of the Evening Star Fraction and the Mary R, Fraction claims. 
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and subséquent to the location of the Evening Star daim, and is 
superior in mining rights accruing by reason of location to said Eve- 
ning Star Fraction and Mary R. Fraction claims, and inferior to the 
Evening Star claim, and further adjudged and decreed that ail claims 
of the complainant and of ail persons claiming or to claim by, through, 
or under it, to any portion of the vein adjudged by the decree to be the 
property of the défendant, are invalid and groundless; and that the 
defendant's title to such portions thereof, and to ail ores and minerais 
therein contained, be quieted against the complainant, and perpetually 
enjoining it from asserting any claim thereto, or from entering into or 
upon any portion thereof. 

The court found that the décision of the case did not require the 
détermination of the limits of the vein to the south, and accordingly 
did not undertake to fix them — the dip being northerly. It is undis- 
puted that from a Iode, the apex of which crosses the east line of the 
Morning claim of the défendant, about 200 feet from its northeast 
corner and running thence westerly towards its southwest corner, 
an aggregate amount stated to be from $25,000,000 to $30,000,000 had 
been taken during the many years it had been worked, prior to the 
commencement of the présent suit. That the défendant was then 
pursuing the same Iode beyond the west end line of the Morning claim, 
and extracting ore therefrom, beneath the surface of the Evening 
Star and Mary R. Fraction claims of the complainant, we can but 
conclude from a most careful considération of the évidence in the case. 

We do not, of course, overlook the insistence of the défendant that 
the ore extracted by it from beneath the surface of the complainant's 
claims is a part of the vein apexing within the boundaries of the 
Grouse and Iron Crown claims of défendant. That the learned trial 
judge was not entirely satisfied with the conclusions reached by him 
to that effect clearly appears, we think, from his opinion. Referring 
to the above-mentioned work of the défendant, he said: 

"Looking from the east, the gênerai strlke of the stoped area Is north- 
westerl^', and the dip, though not uniform, is slightly to the north. The ore 
shoots, of course, are readily recognizable, but the vein or Iode in which they 
are found is wlthout clearly defined walls or boundaries. It embraces part 
or ail of a broad zone irregularly sheared and irregularly mineralized. By co- 
ordinating cuts and other surface openings with the deeper workings, the 
plaîntilî established an apex for the vein in which the stoping has been done 
from a point a little to the east of the middle of the Morning, longitudinally, 
and approximately 200 feet northerly from the southerly side line ; thence 
running westerly, Intersecting the Morning side line about 450 feet from the 
southwesterly corner, then intersecting the northerly side Une of the Grouse 
about 600 feet from the northeast corner, and then the wcst end Une almost 
at rîght angles about 250 feet south of the northwest corner; and thence 
with a course almost due west for a distance of about 500 feet in the Iron 
Crown. Thls course, which it will be noted is throughout its entire length 
of approximately 2,000 feet within the defendant's claims, the plaintiff now 
concèdes is upon the apex, or a portion of the apex, of the vein, which, in its 
lower reaches, embraces the area stoped by the défendant in both the Morn- 
ing and the Star «laims. With thls concession, however, it couples the con- 
tention that the apex is very broad, the exact width being a question touchlng 
which its geologists do not agrée. As painted upon Its maps, it is sho-vn 
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as a zono extending in width from the course just describod northerly for a 
distance of approximately 250 feet, and in lengtli from tlie easterly end of 
sueh course westerly to a point about 500 foet west of tlie comnion end line 
of the Morning and Evening Star daims, wliere it is represented as forking. 
the smaller portion, from 50 to 100 feet wide, following tlie course claimed 
by the défendant, and tlie larger l:)ranch continuing in a nortliwesterly direc- 
tion, ujtimately interseeting the westerly end line of the r>'ening Star. Con- 
cretely, the plaintiff contends that westerly from the east end line of the 
Evening Star and the southerly projection thereof to the westerly end line 
of the (îrouse and the northerly projection thereof, the apex of the vein and 
of the north(>rly branch lies npon hotli sidcs of the commou side line of the 
Grouse and Ev(>ning Star, and for a short distance further west on hoth sides 
of the common side line of the Irou Crown and tha Evening Star, and further 
that -Il point of time discovery was made of the ï>ening Star prior to the 
discovery of the Grouse and Iron Crown, and that therefore the Evening Star 
takes the wliole of the vein where the apex is bisccted bv the common side 
Unes. Lawson v. U. S. M. Co., 207 V. S. 1 [28 Sup. Ct. 15, 52 !.. Ed. 051- In 
thèse contentions we bave the two décisive (piestions of the case, which, con- 
cretely stated. are : f 1 ) Do such common side Unes longitudinally traverse the 
apex of the vein containing the ore bodies in issue? and, if so, (2) is the 
Evening Star prior in time, and hence in rigbt, to the Grouse and Iron Crown?" 

The court below very properly .said — citing the décision of this 
court in Migeon v. Montana Central Railway Co., 77 Fed. 249, 23 C. 
C. A. 156 — that the définition of a vein must always hâve spécial réf- 
érence to the formation and particular characteristics of the particular 
district, and further that the question of width often présents consid- 
érations entirely différent from those involved in the issue of con- 
tinuity upon course or dip, adding: 

"But the ditficult.v hère is to propose any définition, either gênerai or spe- 
cilic, which will meet the nece.«sities of either party. Without exception, the 
eminent experts who testifled in the case seemed to be reluctant to commit 
themselves to any formula or description by the use of which another geolo- 
gist or mining engineer could upoo the ground at any given point, with measur- 
able certainty, fix the latéral limits of the vein. Such définitions as were ven- 
tured were so qualified, either directly or by subséquent statements and con- 
cessions, that In practical application they turn out to be of little service. 
Indeed, it is pre-eminently a case where each side flnds it a much simpler task 
successfuUy to assail its opponcnt's record than to défend its own, and such, 
appareritly, are the inhérent difficulties that it is doubted whether for any 
possible décision geolo.cical reasons can be as.slgned which are not out of 
liarmony with some testimony adduced upon behalf of the party in whose 
favor the décision is rendered. .\nd yet, wlien we view the formation In its 
larger aspects, and consider that upon a strike and dip of substantial con- 
tinuity the défendant bas actually extracted from stopes, the width of vviiich 
is comparatively narrow and uniform, ore of a value exceeding $25.000,000, no 
room is left for doubt that we are dealing with a vein or Iode, and its limits 
we must détermine as best we can. Whatever the difficulties from a purely 
scientific standpoint, the ijroblom is an actual one, and demands a practical 
solution." 

Exactly so, Exhibit 38 of the complainant, hère inserted, will il- 
lustrate the lines of the respective claims and the Iode or vein as com- 
plainant contends it courses through the Morning claim and therein 
westerly : 
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The following exhibit of the défendant shows more distinctly the 
■conflicting areas of the Evening Star, Grouse, and Iron Crown daims: 




SSS 2G5 FEDERAL REPORTER 

As an illustration of what the court below said respecting^ the in- 
consistencies and conflicts in the testimony of the respective expert 
geologists, we insert this excerpt from the testimony of Professer 
Barrell, of Yale, a witness for the défendant: 

"Q. Doctor, (iid you give aiiy coiisicieratioii to the lifcrature of the district? 
Did you flud anythiiig in it wliicli jiistifled a description of such a vein as 
thls one whlcli you hâve defïiied? A. Yes, I road I)v. Ransom's report, tJnited 
States Geological Siirvey, professional paper 62, and his descriptions of tin; 
Mornlng veln I tUougUt were good. 

"Q. You agreed with tliem? A. The gênerai description I agreed witli. I 
wouidn't want to assert that I agrée with ail its détails. 

"Q. Does he describe any such shear vein as you hâve describcd? A. I 
couldn't answer that question 'Yes' or 'No' vyithont eonsulting the work and 
reading it carefuUy. I read his worlv before I came out hère. After I came 1 
triisted to my own observatioas. 

"Q. I hâve it hère, Doctor, and T présume you regarded that as an authority 
in assisting you to an understanding of the problem involved? A. I don't re- 
gard it — no scientist regards any other seientist as an authority, but you re- 
gard some as better than others. 

"Q. You don't mean to say that you don't believe one another? 

"The Court: What am I going to do about It? 

"A. I might add that it is the opinion of the scientists that every seientist 
should reach his own conclusions. I hâve a great deal of confidence in Kan- 
som, but of course I wouidn't adopt anything he says without verifying it. 

"Q. Just read what he says on page 167, concerning the Mornlng vein? A. 
This paragraph : 'Structurally, the Mornlng and You Like Iodes are metas- 
matic fissure velns in zones of Close sheetlng, which follow, or eut at sniall 
angles, the prévalent .slaty cleavage of the quartzite. The fissurlng is so close 
and so intiinately related to the gênerai cleavage and fissility of the rocks that 
parts of the Iodes might appropriately be called shear zones. The ore lias beea 
deposited along th(~se zones, as the fllling of sniall fissures, as Icnticular 
streaks following cleavage planes, as irrcgular bunches at intersections of 
fissures, and as minute reticulated veinlets similar to tliose of the Bunker Hill 
and Sullivan mine. Some replacement of the quartzite by ore Is everywhere 
évident and is usually very marked. The ore bodies are without deflnite walls, 
but pass gradually, by decrease of galena, into the country rock. Maiiy of 
tlie stopes show a conspicuous vertical bending, due to the déposition of ore 
along gaping cleavage cracks. Individual bands are not continuons for long 
distances, but pinch out and are succeeded by others. The formation of the 
Iodes seeins never to bave resulted In the production of large open fissures, but 
rather in a multitude of narrow fissure.s, usually less than an inch in width, 
which enabled the ore-bearing solutions to attack and replace the adjacent 
(luîirtzlte. The ore of the Morning vein is eut by numerous fissures, which 
are later than the ore. They are structurally unimportant and hâve no appré- 
ciable enriching effect on the ore in their vlcinlty. One of thèse fissures fol- 
lows the main Mornlng Iode, runnlng on the soutli side of the horse. Others 
eut the Iode at varions angles to 90 degrees.' 

■'Q. Does that generally, do you think, agrée with the descriptions that you 
bave been given? A. In gênerai, yes. I would hâve to analyze it, to gnard 
auaJu.st saying that I adopted every Une; In fact, he states that one of thèse 
tissures follows the main Morning Iode, runnlng on the south side of the horse. 
At that time the mule stable hor.se was not devoloped. There the fissures In- 
close It on the north side, and In fact I hâve seen other fissures on other 
norlh .sides. There might be niinor différences, which would perhaps be due to 
fuller observation and fullcr deveIopnn<nt." 

One of the veins of the Bunker Hill and Sullivan mine, referred to 
in the foregoing report of the United States Geological Survey, was 
involved in the case before us of L,ast Chance Min. Co. et al. v. Bunk- 
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er Hill & S. Min. & Con. Co., 131 Fed. 579, 66 C. C. A. 299, where the 
findings of the master, which were adopted by this court, thus de- 
scribed that vein or Iode of the Cœur d'Alêne district: 

"Tliat witliin the lîunker Hill elaim there is a voln or Iode of rock in plac(\ 
earrylng silver and load, commonly known in the district as the 'Bunker Hill 
I^ode,' the apex of \^hich is indicated hy the outcrop of the foot wall, which 
traverses the claim in a gênerai northwestcrly course from where it cuts 
the soutli boundary ; that the foot wall is the well-delined and persistent fea- 
ture of this vein, and enters the linnker Hill claim at a point on its south Une 
about 300 feet from the southeast corner, and, oxtending along its course at 
the surface northwestcrly, passes ont of the north line of the claim about 72t; 
feet from the northeast corner of the claim ; that the Bunker Hill Iode lias 
no physical hanging wall, no marked line complément to tho foot wall, in de- 
fining the limit of the fissure ; that for its underlying boundary it bas a well- 
defined, continuons bed of l)arren nuartzîte, but for its overlying boundary it 
bas only an irrcRular and vague ontllne of the limit of minoralization, from 
which fact, and the peculiar geological formation of the Iode, it is very diincult 
to dcfine this limit with any degrce of certainty, for which reason much con- 
fusion and some contradiction appears in the testimony upou this point: that 
the weight of the testimony shows, however, that the mineralization of this 
Iode or ledge extending from the foot wall into tho hanging wall country 
gradually fades in value until a point is reached ."îriO or 400 feet out, where 
tho rock is practleally barren." 

The great Eurêka Lode of Nevada (Eurêka Case, 4 Sawy. 312, Fed. 
Cas. No. '4,548, many times referred to in subséquent cases) was bound- 
ed on its south side by a wall of quartzite several hundred feet in 
thickness, and on its north side by a belt of clay or sha1e ranging in 
thickness from less than an inch to 70 or 80 feet. Not so in the présent 
case, nor in an}' of the Iodes of the Cœur d'Alêne district that hâve 
been brought to the attention of this court in preceding cases. In the 
présent one it is undisputed that ail of the minerai in the area in ques- 
tion is found in a formation of quartzite more or less sheared by the 
forces of nature, but without any fixed vi^alls susceptible of identi- 
fication. The portion of the sheared zone to which the term vein or 
lode can he rightly applied is strenuously contested. Its greatest width 
that we find stated by any of the witnesses is about 300 feet. The 
court below by its judgment, as will hâve been seen, fixed its limit 
on the only side on which its limit was involved at 5 feet northerly 
from the existing levels, winzes, raises, inclines, and stopes hereto- 
fore excavated by the défendant in its working beneaih the surface of 
the Evening Star, Evening Star Fraction, and Mary R. Fraction 
claims. 

It is obvious that such action, while no doubt the best "guess" the 
court felt able to make, was purely arbitrary, and such as, in our opin- 
ion, cannot be sustained upon the record. It is always to be remem- 
bered in the considération of ail such cases that, where there are well- 
defined walls, they détermine the bounds of the vein or lode, but that, 
where there are no walls, continuous ore bodies détermine the width; 
such continuity, however, not being destroyed or afïected by subsé- 
quent interruption through the forces of nature. Few, if any, veins 
or Iodes of any substantial length are composed of but one solid body 
of pay ore ; and certainly the vein or lode hère in question cannot be 
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considered one of the exceptions, if there be any. Indeed, the évidence 
shows, we think, beyond doubt, that much of the substantially mineral- 
ized portions of this Iode hâve not been -workeâ, because the priées 
of its minerais were at the time too low to make it profitable to do so. 
But surely neither a variation in priées, vi^hich it is a matter of common 
knovsrledge frequently occurs, nor any change in working conditions, 
constitute a true test of the question as to the extent of the vein or 
Iode. 

Sufficient référence has already been made to the inconsistent testi- 
mony and opinions of the distinguished geologists of the respective 
parties, the nature of vvhich confirms us in the opinion that in the con- 
sidération and décision of such cases it is sa fer, and consequently 
more satisfactory, to rely upon the testimony of expert mining engi- 
neers, who are familiar with the minerai formations and deposits 
of the particular district, and upon the actual work and observations 
of experienced mining superintendents -wha hâve active charge of the 
work in such mines. It is, of course, practically impossible to refer 
in détail to the very voluminous évidence in the case, including the 
very niimerous assays, a number of which are referred to in the opin- 
ion of the court below ; but we insert a description of the Iode given 
by one of the defendant's experienced engineers, who was not only 
familiar with the Iodes of the district, but was, from December, 1907, 
to December 31, 1909, superintendent of the Morning mine, and also 
a description thereof, given by one of the experienced engineers of 
the complainant, who was also familiar with the Cœur d'Alêne Iodes 
and veins : 

The first of thèse, William B. Fisher, a witness on behalf of the 
défendant, being asked by its counsel to describe the Morning vein, 
said : 

"Tlie Morning vein in my .Indgment, and after au expérience with fissure 
veins, of wliioh I thinlc it is one type, covering 34 years, I should say It bé- 
longod to the type of vein tliat I stiould call a shear-zone vein. In my expé- 
rience Hs a mining man tliere are four types of fissure veins. One is a clear 
crack of more or less solid roelc, that probably was open and free from 
crushed rock during the time it was filled by the mineral-bearing vein. That 
is usually crushed in such cases. 1 should call that a cracked fissuré. Thei» 
there is a type of fissure that is the resuit of a dyke forcing itself up through 
a much more solid rock and entirely occupying the crack it made in coming 
up. Those dykcs are sometimes entirely or practically replaced by other 
niaterial, ore-bearing. That I call a dyke fissure. The third type Is a fault 
tissure, where the rock composing the mountain or the country has moved con- 
siderably up and down and lengthwise, either or both, and has moved so much 
and so powerfully that the rock left in it has been ground to what is called 
gouge. That gouge is sometimes mineralized by infiltration and sometimes 
actually replaced, and you flnd the minerais sometimes fiUing such fissures 
from wall to wall, and sometimes specked through the outer gouge. I call 
that a fault fissure vein. The fourth type Is where there has been a fault fis- 
sure, in my judgment with very Uttle movement, but with a great deal of 
pressure, and there the rock inclosing or through which the faulting went 
has become cracked and broken, but not ground up so fine as a whole as In the 
fault fiss^ure type. I call that a shear-zone fissure, and I think the Morning 
vein is à very excellent example of a shear-zone fissure. 

"From my expérience in this neighborhood there are a séries of those, of 
that type of fissure, occupying the ridgé and séries of ridges between the 
Hunter mine at Mnllan and the Frisco mine in Canyon creek. So far as I 
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have seen, the Mornlng fissure Is the largest and strongest. Thèse other 
fissures that I have been into there have a generally parallel course to the 
Mornlng. None of them run at right angles to It, for instance, or at a 45-degree 
angle. So far as I bave seen, they are ail more or less parallel, from which I 
Infer that the fissurlng took place from a gênerai strain ail the way down 
that ridge. Thls characterlstic of the shear-zone fissure, of it being made up 
of crushed rock, rather than rock ground to a powder, takes it out of the 
fissure class, wbere you find very clearly defined walls, beeause this crushlng 
and cracking does not extend along two smooth planes, and when the miner- 
alizlng waters come in there they went through the most open cracks gradu- 
ally, and then under pressure infiltrated through smaller cracks, and in some 
cases alter, replace — in fact, In most cases, and I believe in this case, altered 
the character of the quartzite. Thèse cracks do not correspond absolutely to 
a smooth wall, but the area of cracked and crushed matter that has been min- 
eralized, so that it ean be considered a minerai vein, is falrly vsrell defined. 
Beyond the fairly well defined vein you will often find little cracks, that went 
up either parafiel with it, usually parallel with it, or little places that must 
have been slightly opened, beeause they are novr fiUed with lenses of différent 
material, usually galena and zinc ore ; but the main vein of the Morning 
mine, the main part of this fissure which shattered the rocks in there, has no 
regular walls. I would use the miners' expression of saying the mineralization 
faded away after a while into the walls on each side. In other words, be- 
yond the portion of the vein where it is heavily mineralized and makes in 
many cases commercial oro, and would make commercial ore in more cases if 
lead would stay up to S cents — beyond that area there is more or less minerali- 
zation, but it is of the fade-away type, more near the vein and less as you go 
away from it as a rule. This vein does not outcrop on the surface in a ridge 
of rock, as some veins do wliere they are harder than the surroundlng Inclosed 
rock, like the well-known veins of Californla, where you can often see the 
outcrop for 10 miles, sticking up like a long white stone wall. I think in 
this casé" the only outcrop that actually came through the surface soil or 
the détritus was on the Iron Crown. There I think a small portion out- 
cropped or actually came through the détritus, or stuck up in the ore so it 
could be seen. Points of Oiitcrop marklng the apex near the surface come so 
near the détritus that there is a considérable amount of vein material, which 
is more porous and more différent in formation from the détritus inside when 
you get away from this vein. I may say hère that in my judgment the shear 
zone forming the Morning vein is from 20 to 110 feet wide. Beginning at the 
west end, at this more or less mineralized outcrop on the Iron Crown, there 
were in my time as superintendent several tunnels driven in and along what 1 
recognize as the Morning vein." 

One of the complainant's engineers, of much expérience and dis- 
tinction and familiar with the Iodes of the Cœur d'Alêne district, Mr. 
Horace V. Winchell, in answer to a question of counsel to state in 
his own way the character, extent, and situation of the Iodes, veins, 
and ore bodies in the Morning and Star mines, making référence to 
such documents, maps, and exhibits as he wished, said : 

"In describing the particular proportirs with which we have to do hère, it 
seems to me necessary first to establish a comparison with some particular 
types of ore deposits in gênerai, and to, as it were, adjust our mental atti- 
tude. A geologlst or mining engineer, coming into the Cœur d'Alêne dis- 
trict for the first time — I judgê not alone from my own expérience, but from 
the gênerai expérience — is somewhat puzzled by the vein matter disclosed hère. 
The veins and Iodes of the Cœur d'Alênes do not find their précise analogy 
in any camp with which I am familiar. The vein material is quartzite. So is 
the country rock. We have to do with mineralization in a rock which con 
tains an extremely high per cent, of silica, one of the most diflicultly replace- 
able materials. Nevertheless we are confronted with some of the most im- 
portant deposits of lead and zinc in the country. We find examples of miner- 
alization on an ùnusual seale, and it is necessary, as I say, to change our con- 
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ceptîon somewhfit, or our preeonceived notions of the form ami nature and 
origin of the deposits which we flnd. 

"Tliere are three gênerai methods or steps, perhaps, I should say, in the 
formation of such ore deposits as are found hère. ïhe flrst step — and now, 
when I speak of steps, I do not mean that in ail cases thèse steps are chrono- 
logically followcd one after the other in the same order. The flrst type of 
mineralization, then, which I wilî mention, is tliat of disseminated minerall- 
zation. Solutions rising toward tlie surface carrying metallic substances in so- 
lution will foUow the lines of least résistance. They will work through the 
more open and porous rock. They will replace the most easily dlssolved miner- 
ais in those rocks. We bave in some camps and in this camp a type of deposlt 
known as disseminated Iodes. Thèse disseminated Iodes in some camps con- 
tain eopper. Tn this camp lilcewise they contain copper. It is not essontial, for 
the formation of a dis.seminated Iode, that there should he any fissure velu, 
that there should be any walls, that there should he any .shearing. It simply 
requires a more or less porous rock through which the solutions may pass. 
Such disseminated Iodes may hâve a very great exterit. Some of the porphyry 
coppprs are excellent illustrations. From the size of the Utah copper, 3,000 
or 4,000 feet in width and 5,000 feet in length or more down, we hâve ex- 
amples of disseminated mineralization. They are ti'uly Iodes. They are ir- 
regular in form. They havo indefinite boundaries. In this camp the Snow- 
storm and the Xatiojial Copper, already referred to, are examples of dissemi- 
nated mineralization. If along ihat gênerai Une of déposition, which bas al- 
ready been partiully mineralÎKed by dls.'semination, we should hâve the acci- 
dentai passage of a shear zone we mlght bave — (Thereupon a certain map 
was markiMl Plaintiff's Exhil)it No. 65.) 

"A. Referring now to Plaintiff's Exbiblt ()5, I bave illustrated upon a 
white sheet an irregular, somewhat lenticular, outllne. with disseminated 
mineralization indieated by red dots. In addition to this primary or this 
tvpe of mineralization, a shear zone may be produced having as its ma.lor axis, 
or following along the major axis of this lenticular deposit. We then begin to 
get some structure. We hav(! the fnmous hammoek structure deveViped, over- 
lapping, reticulnted, more or less parallel flssuring of minute displacement, 
furnishing slender channols, which in any plane of cross-section will look like 
filaments. Along thèse reticulated fissures may be deposited still more min- 
eralization. We would then hâve a shear-zone deposit or Iode. If this shear 
zone, which, by the wa.v, still bas no deflnite, shnrp boundaries, lias no positive 
walls, be now sharply stresscd, and a fracture extending to the deep be 
created, we may bave following along this shear zone, which, in its turn, 
follows a dis.seminated Iode, more or less fissuiing. Thèse fissures may be sub- 
sequently faulted by later fissures. Before the faulting, mineralization may 
bave oecurred, whicli assumes a inore or less parallel linear structure and form. 
Thus we may liave what we always expect to find In a large and important 
Iode, the évidence of a complex history. No great mine was ever created quick- 
ly. Every large mining camp is the product of a long séries of goological 
events. It represeiits the cumulative mineralization of âges, and in it yoii 
are apt to flnd the indications of mineralization of différent types. What we 
are concerned with as a mining proposition is the Iode as we flnally flnd it. 
We are loolùng for the ore. The oro is deposited, as was well exprcssed by Mr. 
Burbridge, and wobbles about through a wide vein. It extends throughout the 
estent. of the sheared area, but not always to either wall or either bouudary. 
It follows some of thèse fissures, but not always to the same extent, nor with 
the same kind of mineralization. The fissures theniselves furnish a Une of 
easy tracing, because they are likely to foUow the direction in a gênerai way of 
the mineralization already in a primary manner deposited. In our conception 
of veins we are likely to speak with particular référence to the Assures and 
the fissures alone. We forget and overlook the perfectly obvlous previous his- 
tory and mineralization before our very e.yes. As an illustration of tlie kind 
of mineralization that I refer to, I hâve two samples. (Two samples of ore 
were marked as Plaintiff's Exhibits 66 and 67.) 

"A. (continuiiig). The sample marked Winchell 1, or Plaintiff's Bxhibit 06, 
is a sample of quartzite. The quartzite constitutes far over 90 per cent, of 
the vein filling ol this district. It would probably be safe to say more than 
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85 per cent. Th!s is a sample of the quartzite. Now, casual examinatlon 
doesn't instantly lead to the impression that that is vein niaterial. The yicln- 
ity from which this sample canis^ has been oxamined by a uumber of eminent 
geologists, not one of whom discoverpU that it was rein material, as nearly 
as I ean ascertaiu. If yoiir lionor will observe, you see veiy little ore in that 
spécimen. I now wish to wet It a little and briiig out the ore. It will now be 
seen to be fuU of disseminated galeiia and xinc niaterial. It is disseminated 
ore, quartzite, full of mlneralization. That saniple came from No. 1 cros.s- 
cnt west, or 308. It is not one of the small ore strcaks so freauently and con- 
stantly referred to hère, but it can be fonnd for a considérable distance be- 
tween stations 507 and GIC. ïliis is on the Morninî; No. 4 tunnel levol, 
Through the northern end of tlie crosscut for 40 feet we hâve that type of dis- 
seminated caineralization. PlainUff's lO.Kbibit 07 Is nlso a sample illustrating 
disseminated minera lization, and contains the typical spotted appearanee and 
structure, with galena minerais, and it is found in the Star tunnel level, be- 
tween stations 376 and 377, outside of the small .seams of high grade ore which 
hâve been referred to in that drift. This again is improved by wettiug, al- 
though it Is possible to see the mineralization in the dry quartzite. 

"Mr. Ib[acmillan : Between what stations, Mr. Wiuchell? A. 376 and 377. 
I should like also to refer to the sample cf quartzite last introduced by Dr. 
Ifelth. 

"Q. Plalntiff's Exhibit 64? A. Plaintiff's Exhibit 04. There is a sample 
which appears to be as white and unmineralized as any quartzite in the camp. 
Under the hand or pocket lens it is seen to be abundanlly roineralized wlth 
galeua. In other words, this is a very unusual example of complex, compound 
mineralization ; and it is not suflicient, in determining whetlier or not we 
hâve to do witn a Iode, to consider nierely the small reticulating seams which 
foUow the hammock structure, nor the fractures and fissure.s which may be 
foUowed along it. In my opinion what has be',>n referred to as post-niineral 
fissure is really inter-mineral. ïhere has been some mineraiizatiou even sub- 
séquent to tho formation of Ihose fissures. But they are the last structural 
features in the ground. They do eut every other structure. They may be 
therefore more reliably courited upon to pursuc tlieir way through every other 
structure, and where yon find theni in two places you are better justllied in 
assuming their continuity between than i.s the case with any previously exist- 
ing structure in tliose grounds. Now, from a geologist's point of view, and 
that is the point of view I hâve adopted in conducting explorations, a certain 
amount of assumption, a certain amount of projection, is justified. We go 
upon gênerai structure and upon surface and undergi-ound indications m 
drawing our conclusions as to the direction, the position, of veins and geologi- 
cal structures in gênerai. An examination of the surface of thèse claiins dis- 
closes, by means of shallow workin^s, and the distribution of the float or wash, 
very strong indications of the existence of a Iode. From the Ounningham 
tunnel near the west end line of the Evenlng Star in an ea.sterly direction bave 
been made occasional openings. as far as the eastern end Une of the Ev>'-ning 
Star Iode clahn. Passing up the hill toward flie east there is easily distin- 
gulshed a scattering of vein float, iron-stained, honeycombrd quartz, and 
Bheared quartzite. This float cannot be tracod north of a pretty gênerai Une. 
Its southern limlt is extremely irregular, or, as far as I can state, not easily 
ascertainable, but that it does not go higher up the hilt than about the posi- 
tion of the red gauze upon the model, Plaintifl:'s Exhibit No. 30, I can testify 
from my own examination. 

"There Is also a Une of development substantially as indicated by the posi- 
tion of the apex of the vein on defendant's model. Thèse developments in- 
dicate and show clearly the existence of a fissure, one or more fissures, but a 
fissure, mineralized and underground, shown to be following witliiii or along- 
side of the wide zone of mineralization, which I would call the Evening Star- 
Morning Iode. Corning to the east from the Cuimingham tunnel, we ob- 
serve that the northern line of developments and fioats converges with the 
line of developments made upon this fissure. They come together before we 
reach the eastern end line of the Evening Star Iode claim. That is In a guleh 
and the surface exposures are rare. If any exist ; but upon both sides of the 
guleh tunnels and developments hâve been made. Underground, going to Uie 
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Star tunnel flrst, we flnd a Iode of considérable importance developed by 
drifts, crosscuts, and a raise, a Iode showlng dissemlnated mineralization, 
shear zone, and later fracturing, along which there is, especially where they 
pass through, where the later fracturing passes through the prior minerali- 
zation ; along there we ilnd some additional deposit of minerai and quartz, 
and sometimes a little richer ore, but as a rule there Is no difflculty in dis- 
tlnguishlng the fact that a later fracture, and — by that I mean a fracturing 
thac continued for a long tlme, starting perhaps at a very early period, but sub- 
séquent to the major portion of the mineralization — we flnd a vein which in its 
course corresponds to the direction upon the surface of this Une of float and 
thèse surface workings, and which likewise brings us to the southeast into the 
immédiate vicinity of the workings of the Mornlng mine, going toward the 
west. We there hâve certain crosscuts which, taken together with other cross- 
cuts that I will mention later, show that we are within a large shear zone, 
which contains dissemlnated mineralization and mineralized seams and As- 
sures. There is a working on the No. 5 tunnel level which conflrms us in our 
view as to the gênerai strike and dip of the Star vein. On the other hand, 
working our way west, coming in from the east side of the mountain through 
the No. 5 tunnel, and following along the vein v/liich we encounter in that tun- 
nel, we find there a shear zone ; we find there fissuring ; we do not flnd con- 
tlmious mineralization of any importance ; we do not find ore for hundreds 
of feet after we flrst encounter this vein. But we follow along finally in 
stopes, and from those stopes we go in a northwesterly direction along those 
stopes, keeping in mind the development up and down, and we arrive in the 
sarae complex which we hâve reached and foUowed southeastward from the 
Scar workinss to the west. Tn other words, by approaching the questlon- 
able — I should say perhaps the controverted — tcrritory, from the two opposite 
directions, we are !ed, without the interruption of a single structural break, 
without passing through the wall of a single vein of any great magnitude, 
wliere you can dlstinguish wall rock from vein material, constantly through 
the same sheared, crushed, mineralized vein material. 

"Now, ttie mineralization, I forgot to mention. We bave hère mineralization 
in this Iode — flrst, the siderite ; second, the quartz ; third, zinc ; fourth, gale- 
na ; by zinc I mean sphalcrite ; flfth, pyrite ; sixth, barite ; seventh, as illus- 
trating and Indicating altération, chlorite and sericite; and in tlie upper 
levels we hâve the oxidized products of many of thèse minerais, the siderite 
going into limonite, and the pyrite doing the same thing. I forgot to mention 
manganèse. We likewise hâve some manganèse mineralization. And while I 
am talking about that I would like to point out tlio barite. No. 5-S from ttie 
south crosscut raise, 85 feet south of the main drift, No. 5 drift, east side, 
second floor, you will see white minerai there, lots of it, which looks like 
quartz, but is soft. Throughout the mine in many places, througli the Star 
mine and the Mornlng, 1 hâve observed veinlets, independent, cutting more or 
less through the sheared quartzite flUing of tlie Iode, and in connection with 
the galena itself sometimes a deposit 4 or 5 or 6 inches thick of barite. Thus 
we hâve the évidences of complex mineralization. The fact that this great 
Iode is not everywhere equally and uniformly mineralized is one of the puz- 
zling features at flrst. A person coming in the No. 6 tunnel level, crosscutting 
the country quartzite for nearly 2 miles, and arriving in the vicinity of an 
enormous mine from wliich bave been tnken, as I believe, some $.30,000,000, Is 
perfeetly nonplussed to pass direetly through that Iode, and to see perfectiy 
clearly on ail sides of liim, on both sldes of him, the country rock, and not one 
single stopable shred of ore. The same thing is true coming in the No. 5 
tunnel level. We bave other stretches of ground over a long distance, how- 
ever, which are not mineralis?ed or stoped. 

"What bas been callcd the Iron Crown brandi of this Iode, something which 
I recognize perfectiy, bas been developed for a length of perhaps 1,000 feet 
without any stoping minerai having been discovered. In other words, we bave 
hère what might be called an analogue to the ore shoots in fissure veins. 
Veins which are typical fissure veins, and which are mined for long distances, 
and which are perhaps completely filled with quartz, may stlll contaln the 
values in well-developed ore shoots pitching to one direction or the otlier down 
the dip of the vein, but lying within it. Hère we bave an ore shoot in the 
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Morning extending westerly to pretty uearly the end Une, or beyond the end 
line, on sonie levels Into the Star grounj. Then we jump over a certain por- 
tion of tlie ground and find another ore slioot, the top of which only bas been 
extensively developed so far. 

"There is every reason to believe that wlth greater depth the ore shoot 
in the Star wiU assume greater length and continuity. I think it is un- 
necessary to enter into the particular discussion of the showings in each one of 
thèse workings that hâve led me to this conclusion. I am describing now my 
conclusion in connection with the gênerai developments that hâve led to that 
conclusion, and my conclusion is that we bave, passing through the Evening 
Star and Morning Iode veins, also as to one of its branches, passing througli the 
Iron Crown, and across a portion of the Mary R. Fraction, a Iode, a geologi- 
cal unit of complex structure, of diverse mineralizatlon, but ail precisely the 
same character as other Iodes in the Cœur d'Alêne section, a Iode which lias a 
width of from 100 to 300 feet, perhaps, a Iode which bas been developed and 
can be easily recognized along the strike for a distance of nearly three-quar- 
ters of a mile, perhaps more than that, a Iode which contains ore hère and 
there, which contains more or less minerai throughout, but which contains 
stopable ore In certain localities, whose irosition bas been determined by a 
combination of mineralizing àgencies and structural déformations. That 
this Iode is the same identical Iode which can be followed and bas been fol- 
lowed from the surface downward to the No. 6 tunnel level, and that it passes 
through both end Unes of the Evening Star Iode upon the surface ; that It is 
the same identical Iode upon which the principal portion of the stoping in the 
Morning claim lias been accomplished ; and that thèse stopes pass westward 
across the end Une of the Morning claim and beneath the Evening Star sur- 
face. 

•'Q. Mr. Winchell, is the outline of the apex of that Iode as shown upon the 
surface map of the plaintiff substantially as you flnd it? A. It is. The ques- 
tion of outline is one which cannot be accurately, definitely determined. It is 
a matter of interprétation from the nearest exposures and development. The 
mineralizatlon of the disseminated Iode and of the shear zone fade out into 
the eountry, and it is only by taking together structure and mineralizatlon that 
we are able to fix any deflnite boundary to this Iode. 

"Q. There are some places to which I désire particularly to direct your 
attention, and I want to start at the surface. Hâve you examined the iwiuts 
marked discovery upon the Evening Star Iode? A. I bave examined it. 

"Q. WiU you describe what you saw there? A. I saw a pit which had fal- 
len in. It perhaps bas a depth at the présent time of 5 feet, not more, I shonld 
say. Upon the material, in the material which had been thrown out of this 
pit, there were fragments of rock, which appeared to hâve been broken from 
the solid ledge. Some of thèse fragments were iron-stained. They contained 
little seams of honeycombed quartz, and they were considerably sheared. I 
should judge that it would npt be unreasonable to conclude that that discovery 
was in the same kind of material as that which is found upon the surface of 
some of the best ore showings in the mine. As to whether or not they came 
out of that place, and whether or not there is certainly a vein there, I am 
unable to say. 

"Q. Is the material itself such as you would expect to flnd at the outcrop of 
such a Iode? A. I hâve seen precisely that kind of material forming the 
outcrop of Iodes in this district. 

"Q. I désire to direct your attention to the Evening Star tunnel. Does it dis- 
close the Iode as it is shown upon the maps of the plaintiff? A. I think it un- 
questlonably discloses a portion of this Iode. It passes through sheared, iron- 
stained, hammocK structure, precisely such as I should expect to flnd over the 
unmIneraUzed, or the lesser mineralized, portions of the Evening Star-Morning 
Iode. 

"Q. Do you find more or less raiiieralization in that? A. It is mineralized 
to a considérable extent along small planes of fracturing and cleavage. 

"Q. WiU you, Mr. Winchell, go to the model and show what you believe to 
be tbe continuity of this Iode from the workings in the Star to the Morning 
workings, calling particular attention to the crosscuts that you said you would 
corne to la ter? A. The Star tunnel level intersects the Iode at a point be- 
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neath the Mornlng Star claim. From that point in a southeasterly direction 
we hâve workings which are irregular, and in fact most of the workings in 
the mine are irregular. ïhis irregularity does not always indicate a corre- 
sponding irregularity either of the particular structural feature which is 
beiug followed, whether a vein or fault, or of the larger Iode within which 
this structural feature raay lie. We hâve hcre crcsscuts, we hâve drifts and 
workings, whose gênerai course is well illustrated hy the red celluloïd sheet 
upon the model. FoUowing tliese workings to the sovitheast, we flnd ourselves 
immedlately beneath No. 368 crosscat in the No. 4 tunnel level, and vertically 
beneath the disseminated mineralization illustrated by Exhlbit No. 66, Plain- 
tiff's Exhibit 66. We also find that we are vertically over the 303 crosscut, and 
the raise which goes up from the cast end of 503 drift, both of which disclose, 
not only the Iode wlth its shear .structure, but excellent ore bodies. I hâve 
heard a great deal of référence to the small seams or streaks of ore in the 303 
crosscut. As a matter of fact, it Is a flrst-chiss vein from end to end, much 
better for the southern 60 feet, but comparable in every respect with the ma- 
terial that you see in tlie tops of the broad stopes going west, when they stop 
taking the material ont because it is a little bit below the grade required. I 
like to hâve ore, and I like to hâve a vein to work on, but I am not so exacting 
as to require more than one one-thousandth of 1 per cent. gold. That makes 
$.QM per ton, and I should call that gold ore. In that respect I don't agrée 
with my friend Mr. Fi.sher. Hère we hâve good vein material alniost dlrectly 
underneath the Evening Star tunnel, and if that is continued, as I présume 
it will be, it wlU unqtiestionably enter the stops's themselves, which hâve beeu 
made along the mineralizpd marsrin of the ore shoot toward the east, on the 
southern side of the Evening Star-Morning Iode. 

'■Q. Mr. Winchell, while we are right at 303 crosscut, where 303 drift cuts 
the 303 crosscut, what is the fact as to the présence of ore there? A. That 
is wTiat I was describing. There is a splendid showing of ore, and it runs in 
every direction. You can sit there and see the quartzite mineralized through- 
out, much better mineralized than the samples of mineralized quartzite I 
showed hère, and throngh the seams of solid minerai running southeasterly 
and westerly and northeasterly a regular intersection of mineralized seams." 

[1] Taking and considering the évidence as a whole, we cannot 
avoid the conclusion that the Iode pursued by the appellee in its work 
heneath the surface of the Evening Star and Mary R. Fraction claims 
of the appellant is the same great Iode it followed and worked by vir- 
tue of its ownership of the Morning claim, which Iode, after coursing 
westerly through that claim, enters the Evening Star and Grouse 
claims across the easterly end line of the Evening Star, and still cours- 
ing westerly branches at a point underground not definitely fixed by 
the évidence, the northerly and larger branch passing through the 
Evening Star claim and across the northeasterly corner of the Mary 
R. Fraction claim, and the southerly branch across the westerly end 
line of the Grouse, and for about 500 feet into the Iron Crown claim, 
and, further, that the outcrop of the Iode is bisected by the common 
side lines of the Grouse and Evening Star claims and of the Irf^n 
Crown and Evening Star. 

[2] That a Iode o' vein so bisected by the lines of two adjoining 
claims belongs to the one having priority is well established. Lawson 
v. United States Min. Co., 207 U. S. 1, 12, 13, 28 Sup. Ct. 15, 52 L. 
Ed. 65. It is, of course, not contended that any extralateral rights 
appertain to the Morning claim, but the strenuous contention of the 
appellant is that the vein or Iode that crosses the northerly side line 
of the Grouse claim, and across its end line and into the Iron Crown, 
is a separate and distinct vein, the extralateral rights to which be- 
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long to the appellant by reason of its ownership of the Grouse and 
Iron Crown, and that it is upon that separate and indépendant vein 
or Iode in and upon which the appellee entered and from which it 
extracted ore, and claims the right so to do beneath the surface of the 
Evening Star and Mary R. Fraction claims of the appellant. 

[3] Even if it be conceded that the vein or Iode last referred to — 
that is to say, that crossing the northerly side Une and westerly end 
line of the Grouse, and into its adjoining Iron Crown claim — be the 
vein from which the appellee extracted the one in question, we are 
of the opinion that the extralateral rights thereto claimed, as against 
the Evening Star and Mary R. Fraction claims, do not exist. The 
Grouse was located September 14, 1886, and the patent therefor was 
issued January 8, 1897. The Evening Star was located January 1, 
1887, and the patent therefor was issued July 21, 1904. The Iron 
Crown was originally located September 1, 18&4, and relocated by the 
same parties August 14, 1888, and patent therefor was issued January 
8; 1897. 

[4] In respect to the latter claim the court below properly held 
that the patent thereto related back only to its relocation, and accord- 
ingly that it is subséquent in time and inferior in right to the Evening 
Star claim. Although both the Grouse and Iron Crown claims over- 
lapped to a small extent the Evening Star, as will hâve been seen from 
the diagrams heretofore inserted, the owners of the Evening Star did 
not contest in the Land Office the issuance of patents for the Grouse 
and Iron Crown claims, which consequently covered those entire 
claims, including the area in conflict. 

In the case of Bunker Hill & S. M. & C. Co. v. Empire State-Idaho 
M. & D. Co., 109 Fed. 538, 48 C. C. A. 665, this court held, among oth- 
er things, that an application for a patent of a mining claim carries with 
it an implied, if not an express, allégation that the location was made 
upon ground at the time open to location, and was therefore prior to 
the location of any one else, and that the issuance hy thé government 
of a patent therefor conclusively détermines the priority of that lo- 
cation over any other, and confers upon the patentée, not only the title 
to the entire surface of the claim, but also ail extralateral rights giv- 
en by statute, as against the owner of an unpatented conflicting claim, 
saying (109 Fed. at page 544 et seq., 48 C. C. A. 672), after referring 
to section 2326 of the Revised Statutes (Comp. St. § 4623) : 

"The daim that the applicant Is by the foregolng provisions of the statute 
.authorlzed to purchase and receive a patent for, upon full compliance with 
those provisions, is the claim that he was by preceding provisions of the same 
statute authorized to locate, namely, one upon unâppropriatod publie land of 
the United States of the charact^r deseribed in tlie statute. The application 
for the patent, therefore, necessarily carried with it, if not an express, certain- 
ly an implied, allégation that the location upon which- the application was based 
was made upon land open to location, and therefore was the prior location. 
* * * The issuance by the government of its patent after due notice to ail 
tne world of tiie application, and ample notice to every one to contest it, con- 
clusively determined the priority of that location over every other, including 
the Stemwinder, and conferred upon the patentées and their successors in In- 
terest not only the entire surface of the claim, but the extralateral right con- 
ferred by section 2322 of the Eevised Statutes to follow on their dip outsfde 
Df the side Unes, and within vertical planes drawn through the parallel end 
265 F.— 57 
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lines extendod in thelr own direction, ail velns, Iodes, and ledges, the tops or 
apeses ot which lie Inslde the surface lines of the claim." 

One of the authorities upon which this court based that décision 
was the case of Del Monte Min. & Mill. Co. v. Last Chance Min. & 
Mill. Co., 171 U. S. 55, 75, 18 Sup. Ct. 895, 903 (43 L. Ed. 72), decided 
May 23, 1898, in which the Suprême Court declared : 

"The location upon the surface Is not made with the view of gettlng benefits 
from the use of that surface. The purpose Is to reach the veln which is hidden 
in the depths of the earth, and the location is made to measufe rights beneatn 
the surface. The area of surface Is not the matter of moment ; the thing of 
value is the hidden minerai below, and each locator ought to be entitled to 
make his location so as to reach as much of the unapproprlated, and perhaps 
only partlally discovered and traced vein, as is possible." 

Some years later, in the case of Lawson v. United States Min. Co., 
207 U. S. 1, 28 Sup. Ct. 15 (52 L. Ed. 65) the court held that, while 
one in possession of the surface of a mining claim under a patent from 
the United States is presumably in possession of ail beneath the sur- 
face, and may sue to quiet title to a vein beneath such surface and 
to enjoin the removal of ore therefrom, if in the proceeding in the 
land office for the procuring of such patent no adverse claim was 
made, the patent carries no presumption that anything was con- 
sidered or determined except the question of the right to the surface, 
saying (207 U. S. at page 16, 28 Sup. Ct. 20, 52 L. Ed. 65): 

"A patent is Issued for the land described, and ail that is necessarlly deter- 
mined in an adverse suit is the priority of right to the land. This is évident 
from section 2325. Eev. Stat.. which says : 'A patent for any land claimed 
and located for valuable deposit may be obtained in the foUowing manner.' 
In the section the only matters mentioned for examination and considération 
relate to the surface of the ground. There is no suggestion or provision for 
any inquiry or détermination of subterranean rights." 

In the late case in this court of Butte & S. Copper Co. v. Clark- 
Montana Realty Co., 248 Fed. 609, 160 C. C. A. 509, this court, as 
in duty bound, followed the décision of the Suprême Court in Law- 
son V. United States Min. Co. supra, saying: 

"The doctrine of the décision in the Lawson Case is that an adjudication 
by the land office of the question of surface rights does not necessarlly dé- 
termine the question of underground rights, and that, those rights not Seing 
subject to adverse daims, the failure to adverse does not estop the parties to 
litigate the question of priority." 

Therefore we must now take the law to be that the question of 
priority of discovery as between the Evening Star claim of the ap- 
pellant and the Grouse claim of the appellee was not determined by 
the issuance to the latter of the patent for the Grouse claim, and, the 
question of priority of discovery not being thus determined, we are 
unable to see how the Grouse patent can be held to carry any pre- 
sumption or inference respecting the question of priority of discov- 
ery as between the Evening Star and the Grouse claims, for in the 
Lawson Case, as has been seen, the Suprême Court distinctly ; ad- 
judged that the government patent to such claims carries "no pre- 



BTAB MININQ CO. T. FEDERAL MINING & SMELTINQ OO. 899 

(265 F.) ~^- 

sumption that anything was considered or determined except the ques- 
tion of the right to the surface." 

Yet, but for a presumption or inference in favor of the Grouse 
claim in that regard indulged by the court below, the latter expressly 
declared it would find from the évidence (and we think rightly) that 
the statutory discovery was first made upon the Evening Star claim. 
The court below in its holding in that respect relied upon the déci- 
sion of this court in the case of Vogel v. Warsing, 146 Fed. 949, 951, 
77 C. C. A. 199, 201, where, one of the points relied upon by the ap- 
pellant being that the record contained no proof of the discovery of 
gold in the ground in dispute, this court said, in anSwering the point: 

"It has been held that nnder such circumstances the certiflcate of location 
créâtes a presumption of discovery of minerai and of a valid location. Harris 
V. Equator Mining & Smelting Co. (C. 0.) 8 Fed. 863, 5 McCrary, 14; Cliees- 
man t. Shreeve (C. C.) 40 Fed. Tt)l ; Cheesman v. Hart (C. C.) 42 Fed 98. 
Especlaily should such a presumption be indulged in a summary proceeding 
instituted at the beginning of a suit, w'here the granting or wlthholding of 
an Injunction dépends upon facts presented by affidavits and rests largely In 
the discrétion of the trial court, and where a subséquent locator attacks the 
title of the prior locator or that of his successor In interest." 

Not only did the Suprême Court hold in the Lawson Case that no 
such presumption arises even by virtue of a patent, but at its présent 
term, in the case of Cole et al. v. Ralph, 252 U. S. 286, 40 Sup. Ct. 

321, 64 L,. Ed. , it has held that, where there is much évidence 

tending to show a discovery within the boundaries of a Iode claim, 
as well as possession, working of and claim to the ground as such Iode 
claim, prior to entry thereon by a placer claimant, no presumption of 
evidentiary character in favor of a valid discovery can corne to the 
aid of the possessor and asserted owner of such a Iode claim by vir- 
tue of section 2332 of the Revised Statutes (Comp. St. § 4631) or 
otherwise. 

It results from what has been said that the judgment of the court 
below must be and hereby is reversed, with directions to enter judg- 
ment for the complainant as respects ail ore beneath the surface of 
its Evening Star and Mary R. Fraction claims, with costs — the ore 
beneath the surface of the Evening Star Fraction claim as to which 
the court below also gave the appellee judgment not being involved in 
this suit, since the pleadings in the case do not embrace that claim. 

Reversed, with the directions above stated. 
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EOHN Y. EIMXB et al. 

(ClfCTitt iCipnrt <rf Appeata, Second Clrcnit. February 28, 1920.) 

Ko. 141. 

1. Patenis @=»159 — ^Expert testimony not requir«d in patent cases, if court 
understands speciflcations. 

Expert testimony as to the meaning of patent spécifications is only 
permissible to enable the judge to understand the si)eclflcations, and 
when tue judge understands the speciflcations without such testimony, 
It is net necessary since the adoption of the new equlty rules (198 Fed. 
xix, 115 0. C. A. six). 

S. Patents ^:=>159, 324(5) — Detenniniition of necessity of expert testimony 
not reviewable, except in clear cases. 

It Is for the Judge trying a patent Infrlngement sait to décide whether 
he needs the assistance of experts to understand spécifications of patents 
relied on as prior art, and his décision will not be disturbed, except in the 
elearest case. 

8. Patents <S=»328 — Claims for electrie furnace invalid. 

Clalms 1, 3, 8, and 11 of the Kohn patent, No. 983,291, for an electrie 
furnace, consistlng of separate heating units, each form being removable, 
and the coil being removable from each form, held Invalid for anticipation 
and want of inrention. 

4. Patents <g=»129 — Licensee from imautliorized party not estopped to deny 

vaiidity. 

Under an asslgument of a patent, providing for reversion to the patentée 
In case of dissolution or termination of the assignée, if, as claimed by the 
patentée, the sale by the oorporate assignée of ail its assets caused the 
patent to revert, a llcense siibsequently granted by the assignée dld not 
estop the licensee to dispute the vaiidity of the patent. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Milton M. Kohn against August Eimer and another. From 
a final decree dismissing the bill of complaint, with costs, plaintifï 
appeak. AfErmed. 

The inventien related to small electrie fumaces, and was aîmed at providing 
a furnace consistlng of separate licating units, such that, if any one of them 
should bectane defective, it might be replaeed by a standard form. In gên- 
erai, it consisted of a vertical cyiindrical outer body of nonconductlng ma- 
terial, with a drcular spAce within, fitted to receive a cyiindrical pot. The in- 
ner and heating wall of the furnace were formed of duplicat» units or forma 
made of noncondncting material standing upright around the inside. The 
concave or Inner face of tbcse fomts had vertical gpooves, wlthln whlch pass- 
ed the résistance colis to carry the current, In a way well known. The coil 
wa^ continnous from one end of each form to the other, and the terminais of 
the four forB)s were so arrangea that they could be used eltber in multiple or 
in séries at will. As each form could be separately rwnoved, and the coil of 
each itself removed from the form, the device oflCered an easy means for cor- 
rectiag any defect in the wirlng in any single fonn. 

Upon the trial the plalntiff eonfined the case to four of the claims, Noe. 1, 

5, 8, and 11, whlch are as follows : 

"1. An ^eetric heateac, ewuprising a body p^rti^ a plnrality of forma whlch 
are dupUcatrai of each other, a heating «demest located In each of sald forma 
and removable tberefrom without injury thereto, means located in said body 
portion for eonueeting the «i^ <d mÎA heat^ éléments, and a lining wall ad- 
jacent to sald forms and hftvlng a chamber formed tberein.'' 

4(5BF«r otber case» m* wtm» topie & KKSr-KUlfBBK la «tt Key-N«»lMr»< Dlseets à IsAexaa 
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"î*. An eloctric lieator, coniprisi'iif; a body portion having an npwardly ex- 
tenJing wall, a plurality of forni.s loeatcd adjacont to said wall, an electric 
c'onduetor carried Ijy each t'orm, nu-ans for connectinf; tlie conductors in one 
form to tliat of an adjacent forin, nu\Tns for covcring and holding said forms 
in position witliin tlie body portion, and moans for connoetiug said conductors 
in séries or mnltipîe circnit arï'aiigcmcnt.'' 

"8. An electric iieatcr, coinprising a body portion liaving an npwardly ex- 
tcnding wall, a plnrality of forms loi-ated adjacent to said wall, an electric 
conductor carried by eacli form, means for Connecting the conductors in one 
form to that of an adjiici'iit form, and means for covering and holding said 
forms in position with tbe body portion." 

•'11. A lieater. c<iinp!ising a liody portion having an upwardly extending 
cylindrical wall, a piii'ality of reniovable forms shaped to eonform to said 
upwardly extending wall and eaeb provided with an electrieal conductor, a 
separabîe iniun- wall locat( d adjacent to said forms, and means for covering 
the top ends of i-aid forms." 

In daims 1 and 11 tbe phrase, "inner wall located adjacent to said forms," 
refers to tbe cylindrical pot wbicli slipped up and down witbin tbe furnace and 
held the t'omis in place. l'^lccinca! furnaces of tbis ;Teneral charactev bave 
been familiar for some tinie in tlie art. Patent No. r)S!).(l48, to C. A. Timme. 
issnod in ]W)7, discbisr d oiie form. Tlie furnace was cidiical with the open- 
ing at one side. AVires wei'e iiiilicdded in reinovable liorizonial beating plate.s 
of rerractory materia! at the boKoui and top, and there niiglit be vertical 
plates along tbe sides as well. ïhe résistance of thèse wircs created the 
beat witbin tbe furnace. Tlie form of tlie furnace was différent from that oJ 
tbe plaintiff's, and the wires could not be renioved frorn the plates as in the 
plaintiff's case. 

The défendant Primer in 1!)03 took ont a patent (No. Tl-S'o.nOO) for a similar 
furnace, horizonlal and lying on a liât botioni. Tlie top, bowever, conslsted 
of an arch or dôme, making the wboîe a balf cylinder lyii}g upon its tlat .side. 
Tlie base plate was of refractory niaterial, and could be slid in and ont. and 
tbe wires w<'re so arranged tbat tliey coisld be removcd from the base plate, if 
broken, and retlir<>ad('d. Tbe ai'ched donie could also be removed, and in it 
tbe conductor niigbt be tbieadod in grouve.s, so as to be removed, if broken. 

On tbe ,same da.v Eimer took ont aiiother patent (7.30.01.7) for a nioditied 
form of furrace. Tbis was coniposrd of three horizontal sections end to end; 
each section Ijaving three he.'!ting waI1s, apparently reniovable, one at the 
base and one on (aeh side. Tbe beating wires in tbe refractory material 
migbt be sunk in longitudinal gvooves, whicli iierniitted tbem to be removed 
and retbreaded, if broken. l'rop^^r conneclions permitted tbe three longitudi- 
nal sections to be uscd, citlier in séries or multiple. Likewise tbe conductors 
in each section miglit be separated, and could tben be used either in séries or 
in multiple. 

(^apek, 440,0'ir), sliowed an upright furnace, which migbt be of any shape, 
containing a pot wilbin, a healer at tbe base, mad.-' up of two forms, which 
migbt be arranged in either multiple or séries. In several prior art furnaces 
the chamber was a c.vlimler. as in Match (040,28:5), Conlin (677,309), Hatch 
(741,,S.33), and Jlarsh (,S(J1,744) . 

The relations of the parties were as follows : On .Tune 15, 1910, Kohn as- 
.signed bis patent to tbe Multiple Unit Electric Company, a corporation, witli 
the following réservation : "In tbe event of tiie dissolution or otlier termina- 
tion of tbe party of the second part witbin flve years from the date of thèse 
présents, tbat said patents and property riglits sball revert to and again be 
tbe sole property of the party of tbe first part" (Kohn). Tbe corporation con- 
tinued busines.s for 18 months, but finally, on January 31, 1902, sold ail its 
tangible asisets to tbe défendant Einier. In February the corporation wrote to 
.several of its custoniers that It was no longer in active business and had sold 
its plant to Eimer. AU its books were taken to tbe ofiBce of its attorney and 
its business oflice was closed. Eimer took over the business and eventually 
organized a corporation, the Electric Heating Apparatus Company, tlie other 
défendant. The plaintiff went to work for the two défendants until, be- 
cause of certain différences between them, he was discharged on June 30, 
1913. On July 2, 1913, possibly in fear of some action of the plaintiff, Eimer 
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obtalned a Ucense from the Multiple Unit Electric Company nnder the pètent 
In suit, and pald Ucense fées until May 22, 1914. The défendants' manufac- 
ture was a frank copy of the patent in suit, except that they dld not supply 
the eylindrical pot which fltted into the middle of the furnace proper. The 
bill was filed in February, 1918. 

Ralph L. Scott, of New York City (C. A. L. Massie and Clifford E. 
Dunn, both of New York City, of counsel), for appellant. 

Rose & Paskus, of New York City (Conrad A. Dieterich, of New 
York City, of counsel), for appellees. 

Before ROGERS and MANTON. Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] At the outset the appellant challenges our right to 
examine the prior art patents at ail, because the appellee called no 
expert at the trial to explain them. Watennan v. Shipman, 55 Fed. 
982, 987, 5 C. C. A. 371. We hâve not the slightest wish to minimize 
the vital importance of expert testimony in patent suits, or to suggest 
that we are not absolutely dépendent upon it within its proper scope; 
but that scope is often altogether miaapprehended, as the appellant 
lias misapprehended it hère. Specification-s are v^-ritten to those skilled 
in the art, among vvhom judges are not. It therefore becomes neces- 
sary, when the terminology of the art is not compréhensible to a lay 
person, that so much of it as is used in the spécifications should 
be translated into colloquial language ; in short, that the judge should 
understand what the spécifications say. This is the only permissible 
use of expert testimony which we recognize. When the judge has 
understood the spécifications, he cannot avoid the resi^onsibility of 
deciding himself ail questions of infringement and anticipation, and the 
testimony of experts upon thèse issues is inevitably a burdensome 
impertinence. 

Now the question whether the judge needs the assistance of ex- 
perts to understand the spécifications is for him to décide. Doubtless 
he ought to be chary of assuming too readily that he does understand 
what he may not; but, if he îs too confident, his mistake eventually 
transpires. The inîportant point is that it is he who must détermine 
when he needs the help of experts and when he dœs not, and that 
décision, except in the clearest case, we should not be disposed to dis- 
turb. Waterman v. Shipman, supra, was written when no judges 
presided at the trial, and when, therefore, there was no one to décide 
whether or not expert testimony was necessary. It bas no application 
whatever sJnce the new equity rules (198 Bed. xix, 115 C. C. A. xix), 
the whole purpose of which, in this regard; was to render suits in 
equity less oppreasice to suitors by some control over the admission 
of évidence. One of the chiefest scaadais of'the old procédure was 
the iatenniaaWe'casfmination of e3^»rts, to extract^beir opiaiooftupon 
the very issues' wl^îk the courts aîooe cotM décide. Tbe lofomachy 
which resulted from the croas^iexaniSnartkMi of,wi expert by the op- 
posing lawyer was »rid be3KH«t bdief JÇ No oœ read A, every one was 
annoyed by it, and-some one paid fcjr k 
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In the case at bar we see no reason whatever to differ from the 
learned District Judge in his conclusion that the spécifications of ail 
thèse patents speak a language compréhensible enough, without ex- 
perts, for the disposai of the case. As this was ail that he ought to 
hâve used it for in any event, we do net see how he could hâve 
donc difïerently. 

[3] Kohn's invention dépends upon the shape of the furnace, the 
interchangeability of the duplicate forms, the removability of the 
coils from each form, and the possibility of change from multiple to 
séries connection. The first Einier patent (736,509) showed in the 
clearest way the removability of the wires from the bottom plate 
(page 1, lines 75-85) and the same function was disclosed for the 
curved dôme (page 2, lines 12-20). Both bottom plate and dôme were 
separately removable, though of course not mutually interchangeable. 
Furthermore, this patent shows an added conductor in the bottom 
plate (Figure 7), which may be connected in multiple or in séries with 
the main conductor (page 1, lines 95-102). 

Eimer's second patent was for a longitudinal séries of furnaces, 
of which each one contained three heating plates, the two side plates 
being duplicates. The conductors in thèse plates, as well as the sep- 
arate furnaces, might be connected in séries or in multiple (page 2, 
lines 110-116). An optional form of setting the conductors in the 
refractory plates is shown in Figure 4, where they are not imbedded, 
but are sunk in grooves or dépressions (page 1, lines 86-91), from 
which they might be removed. 

Timme's two patents (U. S. 589,048; German, 95,322) contained 
removable and interchangeable sides and top and bottom heating 
plates. If set up on end, it would dififer from Kohn's only in that its 
horizontal section was a square, instead of a circle, the wires were 
imbedded in the plates, and there was no alternate connection in mul- 
tiple or séries. 

Capek (44-9,035) clearly supplied the last requirement, which he 
described in détail (page 2, lines 24-60). Even if Eimer's disclosures 
were insufficient, this left nothing for Kohn in this feature, because 
Capek's heater was divided into two similar sections, of three units 
each. Thèse units are each separably removable, and the wire from 
each as well. He also shows a pot slipping in and out vertically, pre- 
cisely like Kohn's, and, we think, circular in horizontal section (page 
1, lines 19-21), though perhaps that is not wholly clear. 

In the face of this arî we fail to see any invention in Kohn's fur- 
nace. Each élément is old, and if the combination of ail the éléments 
is not shown, as it is not, the différence appears to us to be only one 
of design. Certainly it was not invention to set on end the cylindrical 
furnaces of Hatch, Conlin, or Marsh. Assuming it is a convenience, 
as we do not deny, to hâve forms of but one shape, so that any broken 
form may be replaced by a single reserve, Timme shows it. The re- 
movability of the conductors, an élément only in claim 1, is shown 
in both Eimer's patents, as well as a form of segmentai shape in his 
first patent. The connection in séries or in multiple Capek shows, as 
well as the removable pot. 
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As in any other case, we should of course yield our a priori con- 
clusion to the history of the art itself ; but hère we get no évidence 
f rom that. The patent has not displaced other f urnaces ; the art 
got on quite as well before as after it. That it was a handy design, 
combining the prior éléments, though in no new functional relation, we 
agrée; but that, we think, did not put it beyond the compétence of 
an ingenious journeyman designer. Ail the parts operate as they had 
before, and produce the same combined resuit as before. We think 
the claims void for lack of invention. 

[4J As to the estoppel, the appellant is in this dilemma: Either 
the patent did not revert to him by the sale of January 31, 1912, of 
the assets of the Multiple Unit Electric Company, or it did. He 
asserts, and indeed must assert, that it did, upon the theory that the 
sale was a termination of the corporate life withir the meaning of his 
original contract. As to that, we are not disposed to quarrel wtrh his 
position. But, if so, the Multiple Unit Electric Company ceased to be 
the owner of the patent on that date, and, if it did, its license on July 
2, 1913, was the license of an outsider. Now it appears to us absurd 
to say that, where some one other than the patentée grants a license, 
the licensee is estopped to dispute the vahdity of the patent. We 
make no question of a case in which the license had originally come 
from the patentée and his assignée subsequently sues. But that is not 
this case. The estoppel which arises from a license is mutual, and 
includes as much the protection of the licensor from suit for infringe- 
ment as the licensee's incapacity to dispute the validity of the patent. 
Were it not so, a license once accepted would be an estoppel f crever, 
though the rule is settled that, when the license is ended, the estoppel 
disappears with it. Tate v. Baltimore, etc., R. R., 229 Fed. 141, 143 
C. C. A. 417; Dueber Watch-Case Mfg. Co. v. Rbbbins, 75 Fed. 17, 
26, 21 C. C. A. 198. There must be some privity between the two; 
some bargain between the licensee and one who holds title at the time. 
Mère admissions may be of weight, but they are not conclusive ; hère 
the motive was clear, and explains the reason for taking a license. 
No one, we suppose, would urge that a défendant in ejectment would 
be estopped by a lease taken from an earlier owner, who had convey- 
ed before the lease was given. We accept the reasoning of the learned 
District Judge on this question. 

Decree afrirmed, with costs. 

Note. The foUowlng is the opinion' of Augnstus N. Hand, District Judge, 
on Unal hearing in the court below : 

AUGUSTUS N. HAND, District Judge. This is a suit for infringement ol 
United States patent No. i)83,2t)l to Mllton M. Kohn, brought by the iuventor 
against August Eimor, individually, and the l'îlectric Heating Apparatus 
Company, wlilch Einier owned and controlled. Tlie complainant, on June 15, 
1010, assigned to tlie Multiple Unit Electric Company, by written instrument 
of that date, "his certain applications for patents on his Inventions for 
elcctric f urnaces numbercd 520,515, dated October 1,1910, for electric cooking 
and heating devlces, numbered 525,425 dated October 30, 1909, together witli 
ail his right, title, and interest of, in, and to the same, or any of them, and 
also to any improvemeuts or developments of any of the saine which he mày 
hereafter iuveut or make, for a period of ten years from date of thla 
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agi'p' mpiit ; "it bciii}; expressly iiiiderstood and agreed that in tho event of 
the dissolution or otlior tenuiiiatiou of the party of tlie second part, witliin 
iivc ycars from tliK date of tliose présents, that said patents and properiy 
riftlit sliall l'evert to and again be the sole property of the party of the first 
part, and tlnit ail rights and liabilities of eitlier party liereto under this 
contract shall cease and «sme to an end." 

The foregoing instrument provided that the complainant should receive a 
majority interest in the stock of the Multiple Unit Electric Company in con- 
sidération for the above assignment, and that he sliould contract to serve tlie 
Company as gênerai manager for a period of five years at a salary of not less 
than if2,(>00 for the lîrst year. The application. No. 520,575, mentioned in the 
agreement, thereafter resulted in the patent in suit. No. 983,291. January 
?A. 1912, the Multiple T'nit Electric Company sold ail its tangible assets to the 
défendant njimer, and that very nionth the complainant, who had protested 
against the sale, which bad been authorized by a board of directors of tlie 
Multiple Unit Ijîectric Company, the majority of which differed with his 
views, went into the employment of the défendant Eimer and worked upon 
electrlc lieaters of the gênerai sort embraeed in complainant's invention. The 
président of the Multiple Tînit Electric (îompany wrote various persons hav- 
ing, business relations with that company that it had sold its plant to Eimer, 
who lias since conducted burfness under the trade-name of the company, and 
that it was no longer engaged in active business. AU the books of the com- 
pany we'-e Iaken to the office of its attorney, and its business office was dls- 
continued. Eimer in a letter written shortly after (Plaintiiï's Exhibit 2) 
said : "Until the company is litjuidated" be would carry on the business in his 
own name, or "under ihe nanie of Electric Heating Apparatus Company — tlm 
new compan.v, which bas not as yet beeu incorporated." 

Kohn remained working for Eimer and the défendant Electric Heating Ap- 
paratus Company, which the lattcr incorporated to do his l)usiness, for a year 
and a lialf. Kohn did not satisfy Eini<>r and was flnally discharged. There- 
upon, on July 2, 1913, the Multiple Unit Electric Company made a written 
license to Ein)<"r to niake and sell funiaccs under the Kohn patent upon a 5 
per cent, royalty, and lOimer bas p.-iid .S251.8S iinder this license, for 120 
electrie furnaces niade and sold under the Kohn System. This, he says, be 
ceased to do May 22, 1914. 

It is in gênerai true that the existence of a corporation cannot be attack- 
ed eoUaterally, and dissolution only occurs when decreed by a court in dis- 
solution or quo warranto proce(>dings. Tlie reverter clause contains tlie word 
"tormination," as well as "dissolution." This clause should be given some 
meaning, and I think its meaning was that of a practical cessation from ail 
business. This is the only meaning, I think. wliich gave Kohn any protec- 
tion, and it seems clear to me that, if it abandoned its business and sold Its 
property, the parties intended tbat Kohn should receive the entire interest In 
his patents and patent applications. In this view, it is immaterial whether 
the rights transferred to the Multiple Unit Electric Company were légal or 
équitable. If the former, the légal title reverted to Kohn; and, if the latter, 
he bad never parted with the légal title, and the équitable title, which he had 
transferred, reverted to bim by virtue of the termination of the corporation. 

The letter from the Multiple Unit Electric Company to the Huntoon Sim- 
mons Ice Company, under date of February 14, 1912, gives the contempora- 
neous construction of the rights of tho Slultiple T'nit Electric Company In 
the Kohn patent, and contains the following formai notice: "Please take no- 
tice that the Multiple ITnit Electric Company, a corporation, is not now actlve- 
)y engaged in business, having sold its plant, .stock, etc., on January 31, 1912. 
to Mr. August Eimer, of New York City, who bas since conducted business 
Under the trade-name and style heretofore used by our company." 

Such action, accompanied by an abandonment of the business of the com- 
pany on its part, and employment of Kohn by Eimer, not only constituted 
the sort of "termination" of the company referred to in the reverter clause, 
uut completely estopped the company from claiming that Kohn, who had left 
it by mutual consent to work ou electrie heaters for Eimer, had not a "riglit 
to avait himself of his patent rights. The subséquent license to Eimer was, I 
think, taken by the latter to protect himself as far as he could from any 
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elaims of Kohn after he had parted will) the latter. Eimer coiild not, of 
course, question the validity of the patent as agalnst the Multiple Unit Electric 
Company ; but he eau question it as against another owner, and by virtue ot 
the reverter clause, I thlnk, Kohn, and not the Multiple Unit Electric Com- 
pany, is the true owner. As the Multiple Unit Electric Company does not own 
the patent, Its license is of no efCect. 

Passing to the question of original validity, I cannot find any invention In 
the patent in suit, in view of the patents to Élmer, Nos. 736,509 and 736,917. 
In Eimer's patent No. 738,509, the heating wire is placed in undercut grooves, 
and In No. 736,917, there are no undercut grooves. Thèse furnaces are illus- 
trated in the Eimer & Amend catalogue of 1905, at page 139, and the différence 
in design shovra in the Kohn diagrams dld not constitute Invention. The lining 
wall called for by daims 1 and H of the patent In suit could be readily em- 
ployed, instead of a cruclble, if preferred. I cannot imagine such an addition 
to a then well-known form of furnace a sufficient improvement to create a 
patentable combinatlon. The Timme German patent is a further référence 
from vehich Eimer may hâve derived most of his original ideas. Whether It 
be a compétent référence, lu view of the answer to the Interrogatorles, bas 
been questloned ; but It can make no différence in any case. The Eimer pat- 
ents are sufficient to deprive the Kohn furnace of any such novelty as jus- 
tifies patentabillty. I may say, however, that the case of Johnson v. Lambert, 
234 Fed. 886, 148 C. C. A. 484, In my opinion allows proof of the State of the 
art by any pertinent référence. 

The Eimer patent. No. 736,917, bas a body portion, an upwardly extending 
wall, a plurallty of forms, an electrlc conductor earried by each form, means 
for covering and holding the forms in position withln the body portion, and 
the spécification indicates that tlie conductors can be connected In séries or 
multiple. There is really no élément of clalms 3 and 8 of the Kohn patent 
that Is not referred to. 

It Is to be partlcularly noticed that the Eimer patent No. 736,917, saya 
that, "instead of being imbedded withln said sections, the conductor, as 10, 
may be sunk or located in longitudinal or other dépressions or grooves, as 1^ 
(see iig. 4), lormed In the Inner surface of the sections, which dépressions 
or grooves partly inclose tne conductor, while leaving it partly exposed to per- 
mit a more intense radiation of its incandescence withln the furnace." This 
uiscloses, not only the ready removablllty of the section, but also of the 
wire dwelt upon in the Kohn patent. I think Eimer evidently testifled cor- 
rectly when he said he claimed Kohn was inf ringing his patents, and that the 
latter said, "Mr. Eimer, if you let me be your manager and go with you, with 
your patents and mine, and my knowledge of the manufacture and my Sys- 
tem, I can make a good success." I think it évident that Kohn did not mak(^ 
a success as manager and was discharged for that reason. Elmer took a 
license from the Multiple Unit Electric Company to protect himself, but really 
recelved nothing. Whatever there was belonged to Kohn, and I can see 
nothing In the Kohn patent, In view of the prior art. 

The blU Is dismissed, with costs, because the patent is vold for lack of In- 
vention. 
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EXPORTEES OF MANUFACTURBRS' PRODUCTS v. BUTTERWORTH- 
JUDSON CORPORATION. 

(District Court, S. D. New Tork. April 12, 1920.) 

1. Exceptions, bill of 'S=»40(4) — Court has power to extend tenu for purpose 
of settling and fliing. 

A District Court lias power to maice an order extending the term for 
tlie purpose of settling and filing a bill of exceptions after the term 
has explred, where there is a stipulation consenting to such extension 
signed by the attorneys for the parties after the term expired. 
3. Courts <S=>92 — Kulc for guidance of court and bar not dictiun. 

Relative to dictum, appellate courts, when dealing with questions of 
practice, not infrequently state a rule for the guidance of the courts of 
first instance and the bar. 

At Law. Action by the Exportera of Manufacturers' Products 
against the Butterworth-Judson Corporation. On motion of plain- 
tiff to extend term for purpose of settling and filing bill of exceptions. 
Granted. 

Harford T. Marshall, of New York City, for the motion. 
Chadbourne, Babbitt & Wallace, of New York City (Charles A. 
Buckley, of New York City, of counsel), opposed. 

MAYER, District Judge. [1] By an order of this court dated 
March 2, 1920, it was— 

"Ordered that the Kovember term of this court, for the purpose of settling 
and filing the bill of exceptions hereln, be and the same herehy is extended 
up to and includlng April 6, 1920." 

The présent motion is to extend the November term to May 3, 1920. 
The action is at law, and the judgment was filed November 26, 1919. 
Under rule 5 of this court, the term expired on February 24, 1920. 
On March 1, 1920, the attorneys for the parties stipulated as fol- 
lows: 

"It is hereby stipulated and agreed by and between the parties hereto 
that the November term of the United States District Court for the South- 
ern District of New York be extended to April 6, 1920, for the purpose of 
settling and filing the bill of exceptions herein. The défendant, however, 
reserves the right to object, as not noted in time, to any exceptions not noted 
by the plaintifiC wlthin the time specifled by stipulation between the parties 
entered Into upon the trial of this action." » 

On the foregoing stipulation, the order supra was made. It is 
agreed that the réservation in the stipulation has nothing to do with 
this application. It refers, as stated, to the record upon the trial, and 
a stipulation entered into upon the trial. 

In order that the action of defendant's attorneys in opposing the 
motion may be understood, it is fair to state that they reserved the 
point as to lack of jurisdiction which they are now urging. Mr. 
Buckley's affidavit sets forth the following (the clerk referred to be- 
ing Mr. Marshall's clerk) : 

€=3For otber cases see same topic & KEY-NUMBEE In ail Kcy-Numbered Digests & Indexes 
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"Tliat tlie attention of the derk offering said stipulation waa called to 
the fact that the November term of said court had expired, and that th« 
^stipulation, if executed by the attorneys for the défendant could bave no ef- 
fect. The clerk thereupon stated that thls stipulation vvas the only way that 
lie knew of extending the November term of the court, and that he believed 
It was the proper practlce to pursue. That it was thereafter determiued 
to sign it npon his insistence, altbough thls offi<'e still took the position that 
it vvas of no efl'ect." 

The sole question, therefore, is this : Whether the court has power 
to make an order extending the term of the court for the purpose 
of settling and filing a bill of exceptions, after the term has expired, 
and where there is a stipulation consenting to the extension of the 
term for that purpose, signed by the attorneys for the parties after 
the term has expired. 

The latest discussion in this circuit of an extension of the term 

question is found in Blisse v. United States, 263 Fed. 961, C. C. A. 

, decided January 14, 1920. Many cases are there referred to and 

considered. In addition, référence may be ma de to Oxford & CoaSt 
Line R. Co. v. Union Bank of Richmond, Va., 153 Fed. 723, 82 C. 
C. A. 609; Talbot v. Press Pub. Co. (C. C.) 80 Fed. 567; Susquehan- 
na Coal Co. v. Casualty Co. of America (D. C.) 247 Fed. 137; West- 
ern Dredging & Improvement Co. v. Heldmaier, 116 Fed. 179, 53 
C. C. A. 625; Schmidt v. Standard Steel Car Co., 202 Fed. 1023, 
120 C. C. A. 664. United States v. Mayer, 235 U. S. 55, 35 Sup. 
Ct. 16, 59 L. Ed. 129, which I hâve carefuUy read again since the 
argument, seems to be confined to motions or proceedings designed 
to set aside or nullify a judgment on grounds having no relation to 
a bill of exceptions. 

I must assume (especially because of the citation in the Blisse Case, 
of E. I. Du Pont de Nemours & Co. v. Smith, 249 Fed. 403, 161 C. 
C. A. Z77) that our Circuit Court of Appeals had ail relevant cases 
in mind when it decided the Blisse Case. Judge Rogers in that case, 
writing for the court, states : 

"We see no suflicient reason to hold that the bill cannot be signed by the 
judge after the term has expired, provided the jjarties consent, and tïuit 
such consent may- he given evcn after the term has expired." (Italics mine.) 

[2] This is a definite and unequivocal statement of a rule. It 
is contended that the part italicized is dictum; but it must be re- 
membered that, when dealing with questions of practice, as dis- 
tinguished from questions of substantive law, appellate courts not 
infrequently take the opportunity of stating a rule for the guidance of 
the courts of first instance and of the bar. As the question under 
considération is thus precisely covered by the opinion in the Blisse 
Case, the order made by me on April 6, 1920, will stand. 

Motion granted. 
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AMERSON V. WESTERN UNION TELEGRAPH CO. 

(District Court, ^Y. D. Kentucky, at Owensboro. March 23, 1920.) 

1. Removal of causes "©=107 (6) — Pétition amendable to make more spécifie. 

A pétition for removal hcld amondable to make more spécifie allégations 
respecting citizcnship of the parties. 

2. Teleçraplis and teleplioncs <S=26?I, New, vol. 7A Key-No. Séries— Company 

under fédéral control not liable for négligence. 

A telegraph company cannot be held liahle for négligence or delay in 
tlie delivery of a message at a time wlien its Unes were in control of and 
being operated by the government undcr war législation. 

At Law. Action by S. S. Amerson against the Western Union Tel- 
egraph Company. On motion oï défendant for leave to amend péti- 
tion for removal, motion by plaintiff to remand, and demurrer to an- 
swer. Defendant's motion granted, and plaintiff's motion and de- 
murrer overruled. 

WALTER EVANS, District Judge. It seems to the court to be al- 
together clear 

[1] First. That the défendant has the right to amend its pétition 
for the removal of this action in the respects shown by its amend- 
ment tendered on the 22d inst., and therefore the court is of opinion 
that its motion to file said amended pétition for removal should be and 
it is sustained upon the authority of Kinney v. Columbia Savings, 
etc., Association, 191 U. S. 81, 24 Sup. Ct. 30, 48 L. Ed. 103, and 
Rife V. Lumber Underwriters, 204 Fed. 34, 122 C. C. A. 346, the 
latter case decided by the Circuit Court of Appeals, 6th Circuit. 

Second. That, the citizenship of the parties being diverse and the 
amount sought to be recovered by défendant being definitely claimed 
as the sum of $3,252, exclusive of interest and costs, it follows in- 
evitably that the demurrer to the pétition for removal (though such 
pleading is somewhat unusual) should be overruled, and further that 
the plaintiff's motion to remand the case to the Henderson circuit 
court should be denied and overruled. 

[2] Third. It is too clear for argument that the plaintiff's demurrer 
to paragraphs 2, 3, and 4 of defendant's answer should be overruled. 
At the time the cause of action asserted by plaintiff arose, the de- 
fendant's entire plant and outfit vk^ere in the absolute control of the 
government of the United States under certain war législation. It 
is too much to say that there can be any reasonable douht that under 
such circumstances the défendant, which never received nor trans- 
mitted the telegram mentioned in the plaintiff's pétition, should be 
responsible for its not being sent or not delivered. Without under- 
taking to say who would be responsible for the miscarriage of that 
communication, or for anything else respecting it, it certaiftly could 
rot be maintained that the défendant is responsible for it. 

®=s>For otber cases see same topic fi KEiY-NUMBSR in ail Key-Numbered Digests & Indexes 
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The demurrer to each of the said paragraphs 2, 3, and 4 of défend- 
ant's answer must be overruled. This view obviâtes the need o£ pass- 
ing on defendant's demurrer to plaintiflf's pétition. 

Orders accordingly will be entered. 



UNITED STATES v. SOIEVI et al, 

(District Court. D. Montana. July 12, 1920.) 
No. 3613. 

1. Internai revenue <S=»2 — No implied repeal af earlier revenue statutes by 

National Prohibition Aet. 

As National Prohibition Act, tit. 2, § 35, expressly provides that ail 
provisions of law that are inconsistent are repealed only to the extent 
of such inconsistency, and tltle 3, § 9, recognizes the continuance of 
many enumerated sections in the Bevised Statutes, relating to offenses 
agalnst the internai revenue laws, provldîng that they shall not apply 
to industrial aleohol plants only, no implied repeal of such statutes was 
effected ; the expression of one thing excluding another. 

2. Internai revenue <®=>3 — Eai-lier statutes and National Prohibition Act ap- 

plicable, where not inconsistent. 

Both the National Prohibition Act and the earlier revenue législation 
are applicable to the unlawful manufacture of intoxicating liquor, al- 
though, if the act more lightly penallzes an offense identical with one de- 
nounced in the revenue législation, the latter is repealed. 

3. Internai revenue <^=2 — Offense of making mash for spirits on premlses not 

aistillery not affected by National Prohibition Act. 

Rev. 8t. § 3282 (Comp. St. § 6022), forbidding the making of a mash 
for production of spirits on premlses other than a duly authorized dls- 
tillery, was not repealed by the National Prohibition Act or the Eight- 
eenth Aniîndment, and so remains in force, as the prohibltory acts pro- 
vide for the continuance of stills for the manufacture of intoxicants for 
nonbeverage purposes. 

4. Internai revenue <S^=>2 — Stills must be registered, notwithstanding Prohibi- 

tion Aet. 

While National Prohibition Act, tit. 2, § 3, provides that intoxicating 
liquor for nonbeverage purposes may be manufactured only as provided, 
yet as title 2, § 35, saved laws not inconsistent therewlth, Rev. St. § 
3258 (Comp. St. § 5994), requiring the registration of stills with the com- 
mlssioner, was not repealed. 

5. Internai revenue <©=»3 — National Prohibition Act does not excuse giving of 

bond under revenue statute. 

Notwithstanding the National Prohibition Act, a distiller must give 
the bond requlred by Rev. St. § 3260 (Comp. St. § 5997) ; that section 
of the statute not having been repealed. 

At Law. Matt Schm and Mary Sohm were indicted for unlaw- 
fully making a mash fit for the production of spirits, etc., for failing 
to register a still, and for unlawfully carrying on the business of dis- 
tiiling without having given bond. On demurrer and motion to quash. 
Demurrer and motion overruled. 

H. H. KelHm, Asst. U. S. Atty., of Helena, Mont. 
Henry C. Smith, of Helena, Mont., for défendants. 

^ssFor other cases see same toplç & KBY-NUMBBR In ail Key- Numbered Digests & Indexes 
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BOURQUIN, District Judge. Défendants— indicted in three 
counts, (1) for unlawfuUy making a mash fit for the production of 
spirits on premises other than a distillery duly authorized according 
to law, contrary to section 3282, R. S. (Comp. St. § 6022) ; (2) for 
failing to register with the collector of internai revenue a still set up 
and possessed by them, contrary to section 3258, R. S. (Comp. St. § 
5994) ; and (3) for unlawfully carrying on the business of a distiller 
without having given bond as required by law, contrary to section 
3260, R. S. (Comp. St. § 5997)— demur and move to quash, for that 
no offense is charged by reason of repeal of said sections of the 
Revised Statutes by the National Prohibition Act (41 Stat. 305). 

Before the Eiçhteenth Amendment, prohibiting manufacture of and 
traffic in "intoxicating liquors * * * for beverage purposes," is 
an elaborate "code" of fédéral law governing manufacture of and 
traffic in distilled spirits and other intoxicating liquors for beverage 
and other purposes, in the main to provide public revenue. In so far 
as provisions of this Code apply to and sanction spirits and liquors 
for beverage purposes only, they are rendered obsolète or repealed 
by the amendment. 

Subséquent to the amendment is the National Prohibition Act, to 
effectuate the amendment and also to govern manufacture and trafiSc 
in such spirits and liquors for nonbeverage purposes ; this latter 
not only as incidental to prohibition, but also to provide public 
revenue. 

[1] In title 2, § 35, the act expressly provides that "ail provisions 
of law that are inconsistent with this act are repealed only to the 
extent of such inconsistency, and the régulations herein provided 
for the manufacture or traffic in intoxicating liquor shall be con- 
strued as in addition to existing laws," and in section 9, title 3, the 
act recognizes the continued existence of many enumerated sections 
of the Codes, including sections 3258, 3260, and provides thèse sec- 
tions shall not apply to industrial alcohol plants only, though the 
commissioner may so apply them by régulations made by him. 

This express repeal in the act renders ail rules of implied repeal 
inapplicable, demonstrates no implied repeal is intended. "Expressio 
unius," etc. See cases cited in 36 Cyc. 1081, and annual annotations. 

[2] It follows that save for clear and unavoidable inconsistencies, 
both said Code and the act, wherein their terms are applicable to 
spirits and liquors for nonbeverage purposes, are présent law, the 
latter cumulative to the former, however cumbersome and confused 
the resuit may be. 

It may be observed that, if the act more lightly penalizes an offense 
identical as in the Code, the latter is repealed for inconsistency. 

[3,] In the act is nothing forbi^dding, as does section 3282 of the 
Code, making a mash fit for the production of spirits on premises 
other than a duly authorized distillery. Hence there is no inconsist- 
ency, section 3282 is not repealed, and the first count of the indict- 
ment, based thereon, states a public offense. 
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It hardly needs be pointed out that, subject to tlie act, distilleries 
will continue to exist and mashes to be made, and now, as before, it 
is essential the latter be made only at the former duly authorized. The 
object of the act reqiiires this as much as did the object of the Code. 

[4, 5] Section 3, title 2, of the act provides that intoxicating liq- 
uor for nonbeverage purposes may be manufactured, etc., "only as 
herein provided." But "only as herein provided," by virtOe of section 
35, includes the provisions of ail consistent existing law, to which the 
act is but an addition. 

So, while said section 3 provides for permits from the Commission- 
er and in form by him prescribed, and for bonds in his discrétion and 
in form by him prescribed, section 3258 of the Code, requiring reg- 
istrafion in statutory form w^ith the collecter of stills set up and 
possessed (upon which section is based the second coûnt of the in- 
dictment), and section 3260 of the Code, requiring a bond in statutory 
form (upon which section is based the third count of the indictment), 
are not inconsistent with the act, are not repealed, and the said counts 
state public offenses. 

The demurrer is overruled, and the motion is denied. 



LYNCH V. DARNELL 91S 

(265 F.) 

LYNCH V. DARNELL et al. (two cases). 

(Circuit Court of Appcals, Eifïlith Circuit. May 19, 1920.) 

Nos. ;";}40, r)3."iO. 

1. Trial <S='343— General verdict involves affirmative flnding on material is- 
sues submittetl. 

Wlicre, in an action for broacli of contract, Issue was snbmitted as lo 
wlicther défendant held out one as liis a.crcjit, gênerai verdict for plalntlfl' 
hivolved an affirmative ilndlng on that Issue. 
3. Appeal .and error €^241— Motion for directcd verdict generally raised 
point as to stifficienty of évidence on material issue. 

In action for breacl: of contract, Involvhig agent's authorlty to make 
contract sued on, defendant's motion for directed verdict at close of trial 
raised on writ of error tlie point that there was not sufflclent évidence of 
agcncy, tliougli that point was not particularly specified. 

3. Principal and agent 'S;^194(2) — Instructions not prejudicial to défendant. 

Instructions as to tlie authorlty of an agent to blnd défendant by the 
contract sued on held as favorable to défendant as the évidence warranted. 

4. Sales ©='175 — Répudiation absolves other party from further performance. 

In an action for breach of a contract for the purchase by défendant of 
Iiorses for the French army, the horsos to bo passed by French inspectors 
before shipment to New York for delivery, where the action was based on 
defendant's répudiation of tlie contract before completlon of delivery, 
fallure to allège and prove inspection and approval of horses thereafter 
h"ld not a bar to recovery. 

5. Sales 'S=>382 — Evidence admissible in action for breach of contract. 

In an action for breach by défendant, by répudiation, of a contract for 
purchase of horses to be delhered in New Y'ork, évidence that at the 
time of breach horses of the klnd had llttle market value in New York, of 
tliolr market value at places of sliipiiient:, and cost of transportatlon, held 
admissible on the ([uestion of daniagcs. 

In Error to the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

Actions at law by D. Darnell and others against Fred B. Lynch. 
Judgments for plaintififs, and défendant brings error. Affirmed. 

E. T. Young, of St. Paul, Minn. (O'Brien, Young, Stone & Horn, 
of St. Paul, Minn., on the brief), for plaintiff in error. 

J. E. McCadden, of Memphis, Tenn., and Pierce Butler, of St. Paul, 
Minn. (Sivley, Evans & McCadden, of Memphis, Tenn., and Butler, 
Mitchell & Doherty, of St. Paul, Minn., on the brief), for défendants 
in error. 

Before HOOK and STONE, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Thèse were actions by Darnell and others 
against Lynch for breach of two contracts of sale by which the lat- 
ter was to accept and pay for certain horses for the use of France 
in the récent war. The cases were tried together, and resulted in 
verdicts and judgments for the plaintiffs. The défendant prosecuted 
writs of error upon a single record. 

or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
265 F.— S8 
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[1] The first contract was dated October 11, 1915; the second, 
October 15, 1915, was supplemental to the other, and was in the form 
of an option to Darnell and his partners to be fiUed upon the comple- 
tion of the first. Each called for the deHvery at the Atlantic seaboard 
of 2,500 horses, subject to French inspection at assembling points in 
the West and at a price of $168 per head. The plaintiffs deUvered 
and were paid for 1,472 horses under the first contract. In Novem- 
ber, 1915, the défendant denied ail contract relations with the plain- 
tiffs and refused to accept any more horses. Defendant's name was 
signed to both contracts by H. B. Cantey as his agent. Cantey was 
the président of the Allied Live Stock Corporation, a New York 
corporation, organized to do a live stock business during the war. 
The défendant contended that Cantey had no power to exécute the 
contracts in his name, was net his agent, and was without authority 
to bind him to the purchase of horses from the plaintiffs. Upon this 
the court charged the jury that there was not sufficient évidence of 
express or direct authority or of subséquent ratification or adoption. 
However, the court submitted the question whether défendant had 
so held Cantey out as his agent that in the circumstances a reasonably 
prudent man would hâve been justified in believing he possessed that 
capacity. As to this the verdicts for plaintiffs necessarily involved an 
affirmative finding by the jury. 

[2,3] The défendant questions hère the sufficiency of the évi- 
dence of Cantey's authority. His motion for a directed verdict at 
the close of the trial raised the point, though it was not particularly 
specified. We do not think the défendant has any ground for com- 
plaint on this phase of the case. On the contrary, the court might 
properly hâve gone further in its instructions. There was substantial 
évidence that, instead of contracting with the Allied Corporation as 
a principal, as he claims, the défendant employed it as an intermediary 
or agent to deal for him with plaintiffs upon an agreed commission 
of $2 per head of horses delivered, and that in fact défendant paid the 
commission for that service. There was testimony that défendant 
first opened the subject with the treasurer of the Allied Corporation, 
gave him the name and western address of Darnell, one of the plain- 
tiffs, said he would pay Darnell $168 per head, also $2 per head to 
the Allied Corporation, for handling the business, and that he wanted 
up to 10,000 head. This was the beginning of the course of events 
which quickly followed. The treasurer wired Cantey, the président 
of his Company, who was then in Nebraska, to get in touch with Dar- 
nell, then in Montana. Darnell wired défendant of the coming of 
Cantey, and that he presumed Cantey was defendant's représentative. 
Défendant replied by wire: "Cantey authorized to represent me." 

The détails of the making of the two contracts need not be recited. 
They were within the original commitment of défendant. Other com- 
munications passed between défendant and Darnell, quite consistent 
with a direct relation between them, but more difficult to explain, if, 
as contended, défendant contracted for the horses with the Allied 
Corporation. Plaintiffs made part of their shipments to the Allied 
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Corporation and drew drafts accordingly, but it was at Cantey's di- 
rection, and as might naturally be assumed upon defendant's author- 
ity. Nothing occurred before defendant's déniai of the contracts rea- 
sonably calculated to put plaintifïs upon their guard. What they did 
before defendant's breach was consistent ttiroughout with their be- 
lief that their contracts were with the défendant, and that the AlUed 
Corporation and Cantey were his représentatives. The settlement in 
January, 1916, with Love, one of the plaintifïs in one of the cases, 
was for horses which had been delivered and accepted under the first 
contract. It cannot fairly be said to hâve covered also the damages 
for the breach, nor regarded as conclusive that plaintifïs' contracts 
were not with the défendant. 

[4] It is also contended that inspection and approval of the horses 
by the French inspectors was a condition précèdent to plaintifïs' right 
to deliver them, and that, as the pleadings did not allège prévention or 
waiver of the condition, no cause of action was stated. The point 
on the pleadings was not made at the trial. If there had been in this 
particular a fatal defect in the évidence, whether also in the pleadings 
or not, the objection would arise on a motion to direct a verdict; but 
the complaints in thèse cases contained averments that the failure to 
complète the contracts was due to defendant's répudiation of them, 
there was évidence at the trial to the same efifect, and there was also 
évidence that défendant controlled the location of the inspectors and 
caused them to départ. The contention is without merit. 

[5] Finally it is said that on the question of plaintifïs' damages the 
court erred in admitting évidence that, at and shortly after the breach 
of the contracts, New York, to which plaintifïs had been directed to 
make shipments, and vicinity, was glutted with horses; that the kind 
called for by the contracts had little or no market value at New York ; 
and what the market value was at points further west, where those 
conditions did not exist. The évidence upon thèse matters was re- 
ceived in connection with évidence of the costs and expenses of trans- 
portation from those points to New York, and ail made the basis of 
instructions by the court on the measure of damages. The instruc- 
tions were correct, and no exceptions were taken to them. The évi- 
dence complained of was admissible. 

The judgments are affirmed. 
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SHABFSIN V. UNITED STATES. 

(Circuit Court o£ Appeals, Fourth Circuit. April 6, 1920.) 
No. 1752. 

1. Criminal law ©=401— On triai of bankrupt for concealment of property, ap- 

poiutment of tnistee may be proved by paroi. 

On trial of a bankrupt for fraudulently concealing property of tlie es- 
tate from his trustée, the appoiutmeut of tlie trustée is a collatéral fact, 
wliich may be proved by paroi. 

2. Bankriiptcy '©='491 — Failure of trustée to give bond not défense to charge 

of concealment of property. 

That the trustée appointed for a bankrupt falled to give bond, where 
he continued to act as trustée and there \va.s no déclaration of vacancy, 
Ueld not a défense to a prosecution of bankrupt for fraudiilent conceal- 
ment of property from the trustée. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Criminal prosecution by the United States against M. Sharfsin. 
Judgment of conviction, and défendant brings error. Affirmed. 

George B. Timmerman, of Lexington, S. C, and Samuel Feldman, 
of Philadelphia, Pa. (Timmerman, Graham & Callison, of Eexington, 
S. C, on the brief), for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for défend- 
ant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On April 29, 1918, the défendant, M. 
Sharfsin, was adjudicated an invohmtary bankrupt. On June 3, 1919, 
he was convicted on an indictment containing one count, charging that 
he knowingly and fraudulently concealed from Clayton S. Warner, 
his trustée, $1,500, a part of his bankrupt estate. A motion for a new 
trial on after-discovered évidence was refused. 

Error is assigned in the refusai of the District Court to direct a 
verdict on the ground that the testimony failed to sustain the charge. 
There is no dispute as to the material facts. The pétition in involun- 
tary bankruptcy was filed on January 14, 1918. On January 25, 1918, 
on a return to a rule ta show cause, the District Court appointed War- 
ner receiver, pending the considération of the pétition, and the receiv- 
er immediately took charge of ail the visible property. On January 9, 
1918, before the pétition was filed, the défendant purchased for cash 
from the Citizens' Bank of Allendale that bank's check on a New 
York bank for $1,500. On March 5, 1918, after the pétition was filed, 
the défendant returned the check to the bank and received from it 
$1,500 in cash. C. H. Schneider & Bro. having set up a claim to cer- 
tain chattel mortgages held by the receiver, the court appointed a 
référée to take testimony and report on the validity of the claim. On 

'01 otber cases sea same toplc & KEY-NIJMBER la ail Kejr-Numbered Digests & Indexes 
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the cross-exammation of the défendant, who appeared as a witness 
on behalf of Schneider & Bro., information was elicited for the first 
time of his check transactions with the Bank of AUendale. The de- 
fendant, however, undertook to justify himself by saying that he had 
used $800 of the money in payment of a personal debt to his brother- 
in-law and $700 in payment of doctor's bill and the expenses of his 
daughter's marriage. While Warner was still receivcr, and before 
he was appointed trustée, he was informed of the purport of defend- 
ant's testimony at the référence. At the first meeting of creditors, the 
défendant made an ofter of com.position, and a payment of $1,500 
to meet the offer was made in the name of Schneider & Bro. for the 
benefit of défendant. Warner was not ap]5ointed trustée until the 
lOth of June, 1918, about 60 days after tlie offer of composition was 
made. 

The court rejected the offer of composition on the ground that it 
appeared primia facie tliat the défendant improperly failed to "turn 
over his assets" and "had sought covertly to secure to himself part of 
the assets of his bankruptcy." The trustée was ordered to take proper 
steps to recover the $1,300 referred to in the testimony, and "to lay 
ail the papers and testimony in this matter before the United States 
district attorney for this di.=trict for his investigation and action as the 
case may in his opinion call for action." Immediately upon the filing 
of this order, the défendant directed the référée to turn over the $1,- 
500 to the trustée for distribution among creditors, thus confessing 
that the money was furnished by him and was part of his estate. 

[1] From this statement the fraudulent concealment by the défend- 
ant of the $1,500, part of his bankrupt estate, with intention to de- 
prive his creditors of it and retain it for his own use, is perfectly 
manifest. He seeks to escape on the grounds (1) that there was no 
légal proof of the appointment of Warner as trustée, and (2) that, 
even if Warner was appointed trustée, his office became vacant, be- 
cause he failed to quahfy by giving the bond required by the statute 
within 10 days after his appointment. In support of the first position 
it is contended that the appointment of Warner could only be proved 
by the production of the order of the court, and that it was error to 
allow Warner to testify orally that he had been appointed. The évi- 
dence shows conclusively that Warner acted as trustée, and that his 
officiai status was rccognized by the court and the défendant, and ail 
others concerned. Tire issue was not as to the précise contents of the 
order of appointment, but as to the fact of appointment. On such 
an issue paroi évidence is admissible without the production of the rec- 
ord. Lowry v. Pinson, 2 Bailey (S. C.) 324, 328, 23 Am. Dec. 140; 
Spiers v. Willison, 4 Cranch, 398, 2 L. Ed. 659 ; Taylor v. Moore, 
63 Vt. 60, 21 Atl. 919. Since the court was not adjudicating the right 
of Warner to the position of trustée, the appointment was a collatéral 
matter which could be established by paroi. 9 Eue. of Ev. 189; 10 
R. C. L. 904. 

[2] It was shown by the évidence presented in support of the mo- 
tion for a new trial on after-discovered évidence that Warner did not 
qualify as trustée by giving the bond required by the statute until 
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June 10, 1919. Section 50k of the bankruptcy statute (Comp. St. | 
9634) provides: 

"If any référée or trastee shall fall to give bond, as herein provlded and 
withln the îime llmited, he shall be deemed to hâve decUned his appointment, 
and such failure shall create a vacancy in his oflBce." 

Although the trustée did not give bond, and although the statute 
provides that the office shall be vacant upon his failure to do so with- 
in 10 days, he nevertheless remained the de facto trustée, charged 
with ail the officiai duties of the position, and entitled to enforce ail 
the rights of a trustée against the défendant. Thèse rights and duties 
could only be ended by the judicial déclaration of a vacancy. The 
principle has been too often decided to require discussion. Ex parte 
Ward, 173 U. S. 452, 19 Sup. Ct. 459, 43 L. Ed. 765 ; Wright & Wade 
v. United States, 158 U. S. 232, 15 Sup. Ct. 819, 39 L. Ed. 963; Nor- 
ton V. Shelby County, 118 U. S. 425, 445, 446, 6 Sup. Ct. 1121, 30 L- 
Ed. 178; In re Manning, 139 U. S. 504, 11 Sup. Ct. 624, 35 L. Ed. 
264; Bail v. United States, 140 U. S. 118, 129, 11 Sup. Ct. 761, 35 
L. Ed. 377; Reichert v. Missouri, etc., Coal Ce, 231 111. 238, 83 N. 
E. 166, 121 Am. St. Rep. 307; Oliver v. Mayor, etc., 63 N. J. Law, 
634, 44 Atl. 709, 48 L. R. A. 412, 76 Am. St. Rep. 228; State v. Cole- 
man, 54 S. C. 282, 32 S. E. 406. 

There is nothing in the point that on cross-examination before the 
référée the défendant disclosed his transactions concerning the $1,- 
500, and that this disclosure was made known to Warner before he 
was appointed trustée. It is true the défendant did testify that he had 
obtained the money from the bank before he was adjudicated bank- 
rupt, but he also testified that he had parted with its possession for 
legitimate purposes before the adjudication. The concealment of the 
$1,500 began before the adjudication in bankruptcy, and was continued 
up to the time that défendant directed it to be paid to the trustée for 
distribution among creditors. 

The other points are too unsubstantial to require particular notice. 

AfSrmed. 



DIRECTOR GENERAL OF RAILROADS v. PLATT. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 

No. 224. 

1. Deatb ©=67 — ^Evidence of fées eamed held admissible. 

In an action for wrongful death, where deceased was clerk of the 
United States District Court, and the Attorney Général had not yet flxed 
the. salary of his office under Act Feb. 26, 1919 (Comp. St. Ann. Supp. 
19li9, il 138.5a-13851), évidence of the fées and émoluments of his office 
for years prior to his death held admissible. 

2. Death ©^'e^û— Evidence showing use of eamings compétent. 

Under G. L. Vt. 3315, giving a right of recovery for wrongful death, 
for the beneflt of survlving wlfe and children, of "such damages as are 
just, with référence to the pecuniary injuries resulting from such death," 
it is permissible to show, not only theearnings of deceased, but also that 
they were largely nsed for his wlfe and children. 

<S5>For ottier cases see same topic & KEY-NVMBEB iâ-all Kev-Numbered Digests & IndexM 
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In Error to the District Court of the United States for the Dis- 
trict of Vermont. 

Action by Clara E. Platt, administratrix of Frederick S. Platt, de- 
ceased, against the Director General of Railroads. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

AVrit of error to judgment eiitered on verdict In the District Court of 
Vermont. Action to recover for death by wronjrful act, pursuant to General 
Laws of Vermont, §§ Z^M and 3315. Plaintiff's décèdent was a meniber of tlie 
bar, who dled September 10, 1918, as a resuit of a collision between two trains 
on the Boston & Maine Railroad. He was at the time of bis death, and for 
years bad been, the clerk of the United States court in Vermont. Ijiability 
was not contested, the jury had no other function than to assess the damages, 
and the exceptions relate only to tbat subject. 

By the statute above referred to the Personal représentative of the deceased 
may bring suit and recover "such damages as are just, with référence to the 
pecuniary injuries resulting from such death." The amount recovered Is by 
statute "for the beneflt of [the surviving wife or busband] and next of kiu, 
* * * who shall receivo the sa me proportions as in the distribution of the 
Personal estate of persons dying intestate." Section 3815. After Mr. Platt's 
death, and before the trial of this cause, the act of February 2G, 1919 (4(i 
Stat. 1182 [Comp. St. Ann. Supp. 1919, §§ 13S.'a-1385il ) , became operatlve. 
By It ail clerks of United States courts are to be paid salaries from and after 
.luly 1, 1918, which salaries are to be established by the Attorney General "at 
not less than $2,500 nor more than $5,000, based in each instance upon the 
amount of business transacted by the court and the fées and the émoluments 
recelved by the clerks in the four years last preceding." Section 1385b. Down 
to and including the date of trial the Attorney General had not fixed the salary 
to be received by the clerk of the District Court of Vermont. 

At trial plaintiff proved what for several .vears prior to his decease Mr. 
Platt's Income had been from the fées and émoluments of his clerkship, and 
also sbowed in sonie détail the manner and scale of expenditure of his 
domestic establishment. This latter évidence tended to prove that décèdent 
devoted his earnings very largely (to say the least) to the comfortable, if not 
gênerons, maintenance of his wife, and to the advancement of the affalrs of 
his children, who were at the time of his death of mature years. Exceptions 
were overruled, the jury returned a verdict which may be said substantially to 
represent the présent value of the income shown to hâve been that of Mr. 
Platt, having regard to his expectation of life. To judgment on the verdict 
this writ was taken. 

Stickney, Sargent & Skeels, of Ludlow, Vt., for plaintiff in error. 
Charles A. Shields, Alexander Dunnett, and David S. Conant, ail 
of St. Johnsbury, Vt., for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as ahove). [1] 
The major portion of decedent's income from earnings had been de- 
rived from his office of clerk, and \ve entertain no doubt that the ex- 
tent of those earnings was properly admitted in proving damages. 
The fact that at the time of trial the Attorney General had not fixed 
the salary of the office was properly laid before the jury as a cir- 
cumstance for their considération; but, since by the statute the At- 
torney General's discrétion in the matter was to be guided by what 
the office had been worth during substantially the time for which 
plaintiff showed its pecuniary value, the importance of the act of 
Congress in this case was not great. 
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Damages, especially in causes like the présent, are not assessaljle 
with mathematical certainty; there is always a wide margin of dis- 
crétion left for the jury, and the duty of the plaintiff is performed 
when the best évidence under the circumstances is produced, and 
that was donc in the case at bar. It happens at times that even the 
best évidence afïords no reasonable basis for damages. Concerning- 
this no absolute rule need be, or perhaps can be, laid down ; it is 
suthcient to hold hère that the jury were reasonably warranted in 
finding (as the verdict shows) that vk^hat a man of Mr. Platt's profes- 
sional réputation, personal character, and gênerai repute had annually 
made during the latest years of his life, he would continue to gain 
during the balance thereof. 

[2] Objection to the second class of évidence dénies that it was 
lawful to show, in addition to how mucli the décèdent had gained, 
what he did with it. Under the Vermont statute decedent's personal 
représentative was entitled to recover for the surviving wife and chil- 
dren "such damages as are just with référence to the pecuniary in- 
juries resulting from such death." It is in our opinion obvions that 
under this language the recovery of or for the widow and children of 
a man industrious and thrifty, yet generous, should be larger than if 
the décèdent had spent an income of the same amount in dissipation or 
purely selfish indulgence. Consequently the objection thereto is held 
unwarranted. 

Exactly the foregoing distinction between the recovery appropriate 
upon the death of a "husband who maintained and cared for his wife" 
and that of one "indolent or thriftless" is taken in Lazelle v. Newfane, 
70 Vt. 444, 41 Atl. 511. In Memphis, etc., Co. v. Letson, 135 Fed. 
974, 68 C. C. A. 453, plaintifif was unable to prove the income of dé- 
cèdent, but he proved "his mode of life (and what) he was in the habit 
of spending on his family." This was sufficient évidence upon which 
to base a recovery. This décision was approved in The Saginaw (D. 
C.) 139 Fed. 909, affirmed 146 Fed. 724, 77 C. C. A. 150,* where may 
be found numerous citations to the effect that in measuring damages 
the assessment is not to be governed solely by the earnings or income 
of the deceased, "but by what portion of the gross earnings or income 
the [widow] would probably hâve received from the deceased as his 
wife, if he had lived." 

Finding no error in the admission of évidence, the judgment is af- 
firmed, with costs. 

iThe further affirmance in 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 204, does 
not toucli this point. 
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THE HESPBKOS. 

THE POCAHONTAS. 

TNITED STATES v. SANDAA et al. 

(Circuit Court of Apppals, Fourth Circuit. February 17, 1920.) 
No. 1749. 

1. Collision <Ê=71(3) — ("are required of vessel anchoring in channel. 

Comp. St. § 0920, makiiig it unlawful to aiichor vessels in navisabli^ 
cliannels "in such a manner as to prevent or obstruct the passage of other 
vessels," wliile not an absolute proliibition, malves it incumbent on a vesscl 
anchoring in a cliannel to seloct a place wliere it will not close tlie channel, 
or unduly or unreasonahly obstruct the passage of other vessels, and this 
burden extends, not only to actual use of the channel as a place to be 
at rest, but to the method of anchoring and the movements of the vessel 
wlien controlled or afCected by lier anehor. 

2. Collision €=■72(1) — Mutual faults of anchored and passing vessel. 

A large stoamship, 4Si) feet long, which anchored in and at the side of 
the channel o( Elizabeth river, whcre it was abolit flOO feet wide, and al- 
lowed her stem to swing slowly around with the tide nt the time anotlier 
vessel and tow were passing down on the other side, and failed to give 
warning of her movemcnt to anotlier stearnship approaching from below, 
hcld in fault for a collision between them; the approaching vessel ,'ilso 
held In fault for attcmpting to pass at a specd of froni 5 to 8 miles, when 
the other vessels were in such position. 

Pritchard, Circuit .Tudge, dissenting. 

Appeal from the District Court of the United vStates for the Eastern 
District of Virginia, at Korfolk : Edmund Waddill, Jr., Judge. 

Suit in admiralty for colHsion between the United States stearnship 
Arethusa and tlxe stearnship Hesperos. Decree finding the Arethusa 
solely in fault, and the United States appeals. I\'Iodiiied and affirmée. 

For opinion below, see 252 Fed. 858. 

Hiram M. Smith, U. S. Attv., of Richmond, Va. 

Edward R. Baird, Jr., of Norfolk, Va. (Baird & White, of Norfolk, 
Va., on the brief), for appellee E. I. "Du Pont de Nemours Powder Co. 

H. H. Little, of Norfolk, Va. (Hughes, Eittle & Seawell, of Norfolk, 
Va., on the brief), for appellecs Sandaa, and Bruusgaard Kiosterud 
Dampskibsaktielsclskab. 

E. E. Blodgett, of Boston, Mass. (Blodgett, Jones, Burnham & 
Bingham, and Alljert T. Gould, ail of Boston, Mass., on the brief), 
for appellee New England Coal & Coke Co. 

Floyd Hughes, of Norfolk, Va. (Hughes, Vandeventer & Eggleston, 
of Norfolk, Va., on the brief), for appellee Lambert's Point Tow- 
boat Co. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. We adopt the following excellent state- 
ment made by the District Court of the gênerai situation under which 
the collis'on which is the subject of this appeal occurred : 

^=For olher cases see sanie toplc & KEY-NUMBEK in aU Key-.Numbered Digests & Indexes 
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"On the morning of the 18th day of October, 1915, between 7 and 8 o'clock, a 
collision took place between tbe United States ship Arethusa, inward bound, tho 
Hesperos, anchored on the eastern side of the channel of the Blizabeth river, 
opposite Oraney Island Light, NorfolK, Va., and the barges Emilie and Oassie, 
being two of a tow of three barges then proceeding down the river on the 
western side of the channel, nnder the following circumstances : 

"The Hesperos, a large ocean-going steamship, 389 feet long, 54 feet beam, 
and 24.6 deep, having loaded part of her cargo at the piers of the Norfolk & 
Western Railway Company at Lambert's Point, was taken out from the pier 
by the tug Pocahontas, of the Lambert's Point Towboat Company, and pro- 
ceeded down the river to a point just below Craney Island Liight, for the 
purpose of loading a consignment of dynamite, whlcli was then on a barge 
at anchor on the ilats, to the eastward of the place at which the Hesperos 
came to anchor. The Hesperos was followed down the channel hy the tug 
Gwalia, towing three barges, lashed together, on a hawser of 25 to 30 fathoms. 
The tide was ebb, the weather good, and practically no wind. The tug and tow 
navigated to the western side of the channel, upon the Hesperos making its 
departure for the eastern side. The Hesperos was anchored over as close to 
the bank on the eastern side as she could get, and with the ebb tide her 
.stern swung slowly to the westward, coming round to the tide, her englnes 
being kept slow ahead, for the purpose of keeping her bow to the bank of the 
channel. 

"After being anchored, the Arethusa, 330 feet long, 43 feet beam, and draw- 
ing 23 feet of water, was obsoived coming up the river below Boush Bluff, a 
mile or more away, abont midchannel, and apparently at full speed. The 
Arethusa and the tug Gwalia exchanged passing signais of two blasts of their 
wliistlcs, indicating a starboard to starboard passage. The Arethusa approach- 
od the Hesi>eros, with apparently no change of helm or speed, and the 
Hesperos sounded danger signais, which the Arethusa did not hear. The 
.\rethuga maiutained her course and speed, running until a short time before 
the collision, according to her master's testimony, at half speed of from 5 to 
6 knots an hour, and immediately before and at the time of the collision had 
slowed down to slow spoed of between 3 and 4 knots an hour, and when within 2 
ships' lengths of the Hesperos slie put her wheel hard aport, with a view of 
going to starboard, but not in time to avoid coming into collision with the Hes- 
pero,'*, striking the stern of the latter ship on its port quarter, doing considér- 
able damage to tbat ship, and seriously injuring herself, tearing away, among 
other things, tlie .ship's bridge, steering gear, etc. The Arethusa then swung 
abruptiy to starboard, and ran some 600 to 800 feet over to the westward side: 
of the channel, and into the easternmost of the three barges, the Emilie, 
.sinking her, and driving with such force against the second barge, the Cassie, 
as to cause it considérable damage." 

No error is assigned as to the finding of the District Court that the 
tug Pocahontas and the tug Gwalia and the barges in tow were with- 
out fault. The United States, owner of the Arethusa, assigns error 
in the finding that the Arethusa was responsible for the collision and 
that the Hesperos was without fault. The conflict of testimony on 
many points would make the case difficult of solution, if we could 
escape the conviction that the officers of both the Arethusa and the 
ïlesperos convict themselves of négligence proximately contributing 
to the collision. 

The Norfolk Harbor rules, framed under state authority, altogether 
forbid anchoring in the channel in thèse words : 

"Vessels enterlng the harbor and Intending to corne to anchor, or droppinff 
out from wbarves or doclis preparatory to departure, must anchor under di- 
rection of a hîrbor master, and are forbidden to anchor in the channel." 
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The fédéral statute (Comp. St. §■ 9920) provides : 

"It shall not be lawful to tie up or anchor vessels or other craft in naviga- 
ble cliannels mi such a maniier as to prevent or obstruct the passage of other 
vessels or craft." 

The District Judge, thoroughly familiar with navigation of Norfolk 
Harbor, found that the local requirement that a vessel must anchor 
under the direction of a harbor master, if ever enforced, has become 
obsolète. It was intimated in The Margaret J. Sanford, 213 Fed. 
975, 130 C. C. A. 381, though the point was not necessarily involved 
in the décision, that the local harbor rule is not an absolute prohibition 
to anchor in the channel, but "impliedly extends to anchoring so as to 
obstruct the channel." If the local rule is an absolute prohibition, and 
not inconsistent with the qualified prohibition of the fédéral statute, 
then the burden would be on the Hesperos to show, not only that 
her anchoring in the channel did not contribute to the collision as a 
proximate cause, but that it could not hâve donc so. The Pennsyl- 
vania, 19 Wall. 125, 22 L. Ed. 148. But that point it is not necessary 
to décide hère, since we think the testimony clearly establishes the 
fault of the Hesperos under the fédéral statute, and under the rule 
of reason also, even if there was no state statute or local régulation on 
the subject. 

[1] The meaning of the fédéral statute is too clear for discussion. 
It is thus well expressed by Tudge Waddill in the Margaret J. San- 
ford (D. C.) 203 Fed. 331, 336: 

"The true meaning of the act, the court thinks, is that under it the duty is 
not negatively, but afBrmatively and positively, imposed upon ve.ssels coming 
to anchor in navigable channels, to see that they do not under any cir- 
cumstances, accidents excepted, 'prevent or obstruct the passage of other 
vessels or craft' ; not, of eoiu'se, that they shall not anchor in such channels 
at ail, but that when they anchor therein, outside of au established anchorage 
ground, they shall so anchor, and in such method, as not to close, or unduly 
or unreasonably prevent and obstruct, the passage of other vessels or craft." 

Precisely the same meaning was expressed by this court in that 
case, 213 Fed. 975, 130 C. C. A. 381, and in The Minnie, 100 Fed. 
129, 40 C. C, A. 312, and The Caldy, l53 Fed. 837, and by other courts 
in The Europe, 190 Fed. 475, 111 C. C. A. 307, and The City of 
Birmingham, 138 Fed. 555, 559, 71 C. C. A. 115. 

Obviously this burden, imposed by the statute, not to endanger ves- 
sels by preventing or obstructing their passage, extends not only to 
actual use of the channel as a place to be at rest, but to the method of 
anchoring and the movements of the vessel when controUed or affected 
by her anchor. When a vessel intends, not only to stop in a channel 
in which she is moving, but to anchor and swing around until she is 
lying with one-third of her length obstructing the channel, she is bound 
to give notice to approaching vessels of her movement or intention, or 
warn them not to approach until she has completed her unusual 
maneuver. Care to give notice of such movements to other vessels 
should be commensurate with the danger to them, not only from the 
actual obstruction of the channel, but from their necessary lack of 
accurate knowledge of the anchoring vessel's movements and in- 
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tention. The fundamental rule of safety at sea is that a vessel on 
seeing another approaching must give notice of any movement out of 
the ordinary wliich raay control or afïect the course or safety of the 
other vessel. 

[2] Application of thèse familiar rules to the conduct of the Hes- 
peros makes her fault évident. This was the critical situation about 
which there is no dispute: The Hesperos, a large steam vessel 389 
feet long, had cast her anchor, and for about 20 minutes had been . 
swinging slowly into the channel about 600 feet wide, until she had 
reached an angle of about 60 degrees to the channel, one-third of her 
length extending into it. Her movement was necessarily accelerated 
as she swung with more and more of her broad side against the tide. 
By this movement of the Hesperos, the Gwalia, a tug toivmg three 
barges abreast, also going down the channel and taking up about 100 
feet of it, had been forced to take the western side. The Arethusa, a 
large steam vessel, was seen, a mile to a mile and a half away, coming 
up the channel. It was évident to the masters of ail the vessels that 
in passing each other they would be in such close proximity — so nearly 
in line across the channel — that ail should navigate with care, that 
each should give fhe others notice of his intentions, and take carefui 
notice of the movements and signais of the others. The danger of the 
situation was so obvious to the master of Ihe tug Gwalia that he 
grounded his vessel in the effort to give the Arethusa room to pass. 

The master of the Hesperos admits that he paid little attention to 
the other vessels or their signais. He did not respond to the passing 
signal of the Gwalia, which he should hâve known was intended to 
notify him of the intention of the Gwalia and her tow to pass him. He 
had no recollection of even hearing the meeting signais of the Are- 
thusa and the Gwalia. By his own admission he gave no signal, and 
none was given from his ship, except several short blasts of the 
whistle, which the master of the tug Pocahontas says he himself gave 
when the Arethusa was a mile or more distant. If this signal was 
given, it was not heard on the Arethusa. The oncoming of the Are- 
thusa at a high speed without response to the danger signal indicated 
clearl^r to the master of the Hesperos that the danger signal had not 
been heard on the Arethusa, and that her master did not appreciate 
the critical situation brought about by the action of the Hesperos. 
In this situation it scems clear that, if the master of the Hesperos 
had given any attention to his duty, he would hâve repeated and 
continued to repeat his danger signais, warning the Arethusa to stop 
until he had completed his movement, and his ship had become sta- 
tionary. He knew accurately how his ship was anchored and the 
rapidity of her swinging movement. It was obvious to him that the 
master of the Arethusa could perceive his movement only in a gênerai 
way, and was very likely to make a serions miscalculation. So it turn- 
ed out ; the miscalculation of the master of the Arethusa was one 
of the chief causes of the collision, for he did not and could not 
know the Hesperos was anchored or under steam until it was too late. 

The négligence of the Hesperos in anchoring and swinging into the 
channel without adéquate signais to the Arethusa of the critical situa- 
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tion, so that it would slow down or stop until the movement was com- 
pleted, was one of the proximate causes of the collision. 

We agrée with the District Court that the Arethusa was négligent. 
Her master saw that the Hesperos was in an unusual position and do- 
ing an unusual thing, and he was at fault in approaching and trying 
to pass between the Gwalia and her tow and the Hesperos at a speed of 
from 5 to 8 miles an hour. It was his duty to keep his vessel under 
complète control until he had ascertained for himself more accurately 
the conditions of which the Hesperos had negligently failed to warn 
him. Being of opinion that both the Hesperos and the Arethusa were 
at fault, a decree will be entered accordingly. 

Modified. 

PRITCHARD, Circuit Judge, dissents. 



AMERICAN OPTICAL CO. et al. v. UNIVEKSAL OPTICAL CORPORATION. 
STEMiNS & CO., Inc., v. HOLMES et al. 

(Circuit Court of Apppali^, First Circuit. May 2S, 1920.) 
Nos. 145(5, 1457. 

1. Patents «=328 — l,177,8fi7 for eycslass nioiinting not infriiiged. 

ïhe Stevens patent. No. 1,177,307. for mounting for eycglasses and spec- 
tacles, hehl not infriiiged. 

2. Patents 'S^?,2S — 1,241,717 for eyegîass r.iounting void for lack of invention. 

Tue Day & Car.sou patent, No. 1,241,717, for mouutiiig for eyeglui^.scs 
and spectacles, claims 4 and 11, hehl void for lack of invention, in view 
of the prior art. 

Appeals from the District Court of the United States for the Dis- 
trict of Rhode Island ; Arthur L. Brown, Judge. 

Suit by the American Optical Company and others against the 
Universal Optical Corporation and by Stevens & Co., Incorporated, 
against Clarence L. Holmes and others. Decree for défendant in each 
case, and complainants appeal. Affirmed. 

In Case No. 1456: 

Harrison F. Lyman and Frederick P. Fish, bolh of Boston, Mass., 
and Harry H. Styll and H. K. Parsons, both of Southbridge, Mass., 
for appellants. 

C. Schuyler Davis, of Rochester, N. Y. (Davis & Simms, of Roches- 
ter, N. Y., on the brief), for appellee. 

In Case No. 1457: 

C. Schuyler Davis, of Rochester, N. Y. (Davis & Simms, of Roches- 
ter, N. Y., on the brief), for appellant. 

Harrison F. Lyman and Frederick P. Fish, both of Boston, Mass., 
and Harry H. Styll and H. K. Parsons, both of Southbridge, Mass., 
for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

4=3For other cases see same topic & KEY-NUMBER in ail Key-NumbeieJ Digests & Indexe» 
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BINGHAM, Circuit Judge. Thèse cases were tried together. In 
No. 1457 the plaintiff charges the défendants with having infringed let- 
ters patent No. 1,177,367, which it owns, and which was issued to F. A. 
Stevens March 28, 1916, on application filed January 12, 1916, for im- 
provements in eyeglasses and spectacles. The défenses are noninven- 
tion and noninfringement. 

[1] There are three claims in issue. They ail relate to mountings 
for spectacles and eyeglasses in which a metallic frame, consisting of 
eye wires, a bridge, end pièces, and bovvs, is combined with nonmetal- 
lic eye rims of shell or zylonite. The claims are as follows : 

"2. In eyeglasses or spectacles, the combinatlon with the lenses, of non- 
metallic rims surrounding tho lenses and provided with grooves adapted to 
receive the edges of the lenses and provided with peripheral channels, and 
metallic rims surroundlng the first rims and seated in the channels. 

"3. In eyeglasses or spectacles, tlie combination with the bridge, of metallic 
rim sections, means for Connecting the ends of the rim sections, transversely 
split nonmetallic rims embracéd by the rim sections, and lenses embraced by 
split rims. 

"4. In eyeglasses or spectacles, thè combination with the lenses, of trans- 
versely split nonmetallic rims engaging the lenses and provided with recesses, 
metallic rim sections embracing the rims, members upon the adjacent ends of 
the sections, means for Connecting the members to form end pièces, and ex- 
tensions on said members registerlng in the recesses." 

The Stevens device consists of shell or zylonite rims having an 
inner groove to receive the lenses and an outer groove in which the 
métal eye rims are placed, that surround and hold the zylonite or lens- 
holding rims. The métal bridge and end pièces are made intégral 
with or are .soldered to the sides of the métal eye rims. Both the métal 
and nonmetallic rims are spHt to permit the insertion of the lenses and, 
when the métal end pièces are secured together, each of the nonmetal- 
lic rims is clamped and held in place by the métal rims sunk in their 
outer grooves. By employing the métal frame Stevens gave strength 
to his mounting and by locating the métal eye wires in the outer groove 
of the zylonite rims he clamped and held the latter in position, there- 
by dispensing with screws and rivets to hold the parts together. 

In the court below it was shown that the particular outside location 
of the métal eye wires was functionally important, and as this feature 
of surrounding and clamping the nonmetallic rims with the metallic 
rims. was included in ail the claims in issue, they were limited to a 
structure in which the métal and nonmetallic parts were thus assem- 
bled and held together ; and, being thus limited, that the Windsor 
frame, the alleged infringing device, in which the metallic eye wires 
are sunk in an interior groove of the nonmetallic or zylonite rims, and 
in which the ends of the zylonite are secured to the métal end pièces 
by screws, did not infringe. In this conclusion we fully agrée, and 
find no occasion for considering the validity of the patent. 

[2] In No. 1456 the plaintififs charge the défendant with having in- 
fringed letters patent No. 1,241,717, issued to Day & Carson October 
2, 1917, on application filed August 11, 1916. This patent is ovvned by 
the plaintiffs, and is for improvements in eyeglasses and spectacles. 
The défenses are anticipation, noninvention, and noninfringement. 

There are six -claims in issue. Nos. I, 4, 7, 8, 10, and 11. Thèse 
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claims, as those in No. 1457, relate to mountings for spectacles and 
eyeglasses in which a métal frame, consisting of eye wires, bridge, end 
pièces, and bows, is combined with nonmetallic eye rims of shell or 
zylonite. We need only refer to claims 4 and 11, which are typical of 
the other claims and read as follows: 

"4. In an opthalmle mounting, the combination with a metallie lens re- 
ceiving frame, of a nonmetallic ornamental frame extendlng therearound and 
means for positively «niting the frame members one to the other." 

"11. In an opthalmic mounting, a pair of continuons metallie eye wires, 
abutments at the ends of said eye wires, means for securing the abutments 
together, a pair of nonmetallic eye wires encircling the metallie eye wires and 
terminating at the abutments thereof, means for liolding the nonmetallic eye 
wires in place on the metallie eye wires, and a bridge uniting the two metallie 
eye wires." 

Day & Carson employ an all-metal frame. In one form of the 
device the métal frame is shown in the drawings as having métal eye 
wires with an inner groove to receive the lenses and an outer groove 
to receive the nonmetallic or zylonite embracing rim. The métal and 
nonmetallic rims are split to permit the insertion of the lenses, and, 
because the zylonite or nonmetallic rims are on the outside, spécial 
provision is required for securing their ends to the metallie end pièces. 
The outer rims in this form are also to some extent reinforced by 
flanges on the métal rim. In another form the métal rims hâve an 
interior groove, but, instead of being grooved on the outside, they are 
beveled; and the nonmetallic rim has an interior groove in which the 
bevel of the inner rim is adapted to fit. 

In the court below it was held that, in view of the state of the art 
and the disclosures in the prior patent to Stevens, no problem involv- 
ing invention was solved by Day & Carson by putting zylonite strips 
on an old structure like the ordinary metallie spectacle frame, unless 
it resided in the spécifie means employed to keep the strips in place; 
that, as the claims in issue were broad claims, and did net specify any 
spécifie means for keeping the zylonite strips in place, they were in- 
valid unless limited to the spécifie means disclosed ; and that, thus 
limited, the device of the défendant, the Universal Optical Company, 
did not infringe, as it did not employ the spécifie attaching means of, 
the Day & Carson patent. 

It appears that the structures called for by the Day & Carson patent 
hâve never been put on the market. The plaintiflfs' commercial struc- 
ture is the Windsor frame, which has met with large success. It is 
the success of this frame which the plaintiffs rely upon, in a large 
degree, as évidence in support of the validity of the Day & Carson 
patent. The plaintiffs, however, own another patent specifically cover- 
ing the Windsor frame, and, unless the Day & Carson patent can be 
said to in volve some new problem of construction of a fundamental 
nature, justifying the broad claims hère in issue, the commercial suc- 
cess of the Windsor frame is of no importance. 

In view of this, the plaintifïs seek to support the validity of the 
broad claims of the patent by asserting that one of the new problems 
involved in the Day & Carson device, in addition to that of providing 
means for attaching the zylonite strips to the métal eye wires, was the 
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problem of securely clamping and holding the lenses in posltioii in ilu; 
frame; that it is of great importance, in the case of a lens having a 
cylindrical correction for astigmatism, that the axial alignment of the 
lens be at ail times correctly maintained; and that a métal mountinjj 
will do this, while a zylonite mounting, like the Stevens patent and other 
prier art devices, will not, as zylonite is likely to twist and shrink. This 
idea, however, is nowhere referred to in the patent, and the court be- 
low, in view of the very gênerai use of zylonite through a period of 
years as a lens-holding means, found it to be the équivalent of the me- 
tallic rim for such purpose, and that the substitution of one for the 
other did not involve invention. It is also probable that the patentées, 
when they applied for this patent, regarded metallic and zylonite rims 
as lens-holding means to be équivalents, for, under the broad language 
of claim 11, they apparently reserved to themselves the right to use the 
zylonite encircling rim as a lens-holding means. 

However this may be, we are nevertheless of the opinion that the 
conclusion reached by the court below as to the invalidity of thèse 
claims was right. If the métal eye rim of the old metallic frame 
rather than the zylonite rim was more likely to hold the lenses securely, 
we do not think it involved invention to ornament it by sinking it in 
an interior groove of a zylonite rim, Stevens having disclosed how 
such a frame could be ornamented by sinking it in an exterior groove 
of a zylonite rim, for, if the eye rims of the metallic frame were sunk 
in interior grooves of the zylonite rims, it was apparent that the lenses 
would he held by the metallic frame, unless spécial care was taken to 
avoid it. As we think thèse broad claims are invalid, there is no 
occasion to discuss the question of infringement. 

In each case the decree of the District Court is affirmed, with costs 
to the appellees. 
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1. Nuisance <S=>33 — Evidence held to siiow that noxîous substances were no 

longer emitted froni defendant's smelter. 

In a suit to enjoin the opération of smelter.s, évidence held to show 
that since a prier injuiictlon sulphur trioxide and arsenic were no longer 
emitted from the smelter.s' staclvs. 

2. Nuisance <S^'iS — Sulphur gas from smelters held înjurîous to crops. 

In a suit to enjoin the opération of smelters, évidence held to sliow 
that sulphur dioxide fumes, emitted from the smelter stacks in large 
quantities, caused serious injury to growlng crops, attacliing the leaves 
and foliage. 

3. Evidence «^='570 — Weight of opinion évidence dépends on mentality and en- 

vironment of witness. 

As witnessea who give opinion évidence are sometimes unconsciously In- 
fluenced by their environment, the welght to be g'-ven such testimony 
should be dètermined in the light of their knowledge, tralning, and pow- 
ers of observation, considered together with any natural bias due to cîr- 
cumstances. ; 

^saFor otber oases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe* 
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4. Nuisance <S=>33 — Crops injured by sulphur fumes. 

In a suit to enjoin tlie opération of smelters which emltted quantftlea 
of sulphur (lloxide, held, that injury from sucli gas at eritieal times In 
crop development caused serions économie loss. 

5. Nuisance ©=33 — Sulphur fumes from smelters held to cause no injury to 

persons. 

In a suit to enjoin the opération of smelters, évidence held to show 
that sulphur dioxide fumes emitted by the smelters, as mixed with air, 
caused no injury to health of résidents in the vicinity, other than as they 
were alïected by nervous or mental irritation caused by the fumes. 

6. Nuisance <^=>3(5) — Smeîter constituting a nuisance will be abated. 

A smelter cannot be allowed to operate, wherc It is a nuisance to the 
community and Injures crops, etc., even If the Industry Is an important 
one. 

7. Nuisance "S^»? — Opération of smelters will not be enjoined, where there 

is prospect nuisance can be obviated. 

Where défendants, the operators of smelters whlch emitted noxlous sul- 
phur fumes, which injured crops in the community, admitted their in- 
ability in any practical économie way to remove sulphur dioxide from 
the smolce stream, but it did not appear ail possible to obvlate injury 
had been donc, the opération of the smelters will be enjoined, unless de- 
fendants suggest some way of overcoming the conditions complained of 
and eliminate further complaint. 

In Equity. Suit by John A. Andersen and others against the 
American Smehing & Refining Company and the United States Smelt- 
ing Company. Decree for plaintiffs. 

J. L. Rawlins, William W. Ray, and Athol Rawlins, ail of Sait Lake 
City, Utah, for plaintifïs. 

Franklin S. Richards and E. G. Ashton, both of Sait Lake City, 
Utah, Francis H. Brownell, of New York City, and Mr. Johnson, for 
défendant American Smelting & Refining Co. 

Howat, Marshall^ MacMillan & Nebeker, of Sait Lake City, Utah, 
for défendant United States Smelting Co. 

JOHNSON, District Judge. The défendant the American Smelting 
& Refining Company opérâtes a smelter located at Murray, in Sait 
Lake valley, near Sait Lalce City. The défendant United States 
Smelting & Refining Company owns and opérâtes a smelter located at 
Midvale, situated about three miles southwest of the plant of the 
said American Smelting & Refining Company. The plaintiffs, 61 in 
number, are farmers who own or cultivate lands in the neighborhood 
of said smelters. 

This action was brought by the plaintiflfs, in behalf of themselves and 
others similarly situated, to enjoin the opération of said smelters by 
said défendants and in their bill of complaint they allège : 

'■That said smelters, as they hâve been and are now operated by the défend- 
ants, respectively, and as they severally threaten to continue to operate the 
same, hâve been, are, and will be nuisances, injurions to the health and of- 
fensive to the sensés of your complainants, and each of them, and hâve Inter- 
fered and will interfère with the comfortable enjoyment of life and the said 
property Of your complainants, respectively. That said smelters are and 
hâve been employed In the réduction of ores of lead and copper, or both, 
which ores are known as sulphide ores and also contain iron snlphates, to- 

CEsFor other cases see same topie A KBT-NUMBER in ail Key-Numberad Dlgests & IndMM 
265 F.— 59 
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gether with arsenic, antimony, and zinc. Tliat in tlie process of réduction tlie 
sulphur In said ores is redueed and converted into sulphur dioxide and tri- 
oxide, ail of which is permitted to and does escàpe in a gaseous form Into the 
atmosphère, and is borne by the winds, together with the dust, smoke, and 
fûmes of arsenic and antimony, over and upon the farms of your complainants, 
and of those for whom they sue. That many tons of sulphur dioxide, as com- 
plainants are informed and believe, thus daily hâve escaped, and do now 
escape from sald smelters, and hâve been and are now being spread over and 
deposited upon the iands in the neighborhood of said smelters, including 
the said farms of your complainants. That, coming in contact with the 
moisture in the atmosphère, or falUng upon the soil or végétation, the said 
sulphur dioxide and trioxide become sulphurous acid, and to some extent is 
converted into sulphuric acid, injurious to and destructive of ail vegetable 
life. That the fumes and gases aforesaid, escaping as aforesaid from each of 
said smelters, are commingled in the air, and together work their inlurious 
efEects upon the farms, property, and health of your complainants. That the 
fumes and gases and dust bave been and still are permitted to escape and to 
be deposited upon the farms, causing the destruction of fruit and ornamental 
trees, and of the various kinds of fruits, cereals, and grasses growlng on sald 
farms, or so poisoning the same as to render them uniit for use. That the 
sulphur dioxide and other fumes, enterlng the houses of your complainants 
and polluting the atmosphère, are offensive to the sensés, and, as your com- 
plainants are informed and believe, are injurious to the health of themselves 
and their familles. That said fumes, gases, and dust, either dlrectly or by 
poisoning the grasses upon which they feed, bave caused and are causing 
many of the domestic animais of your complainants to sicken and die. That 
each of said complainants bas been, is and will continue to be damaged from 
the causes aforesaid." 

The défendants separately answered the bill of complaint of the 
plaintiffs and denied the material allégations thereof, interposing also 
an affirmative plea of lâches and a plea invoking the so-called doctrine 
of comparison of injuries or balancing of conveniences. In the trial 
of the case évidence was introduced by plaintiffs with respect to the 
particular things complained of as follows: 

Evidence tending to show that arsenic, or, rather, arsenic in combi- 
nation with other éléments, is set free in the opération of said smelters 
and permitted to escape into the atmosphère; that the arsenic so re- 
leased in the atmosphère is deposited upon the végétation growing 
upon plaintiffs' farms, particularly the grasses, which, being eaten 
by domestic. animais, causes injury to their health, frequently result- 
ing in death; that the gases, sulphur trioxide, SOs, and sulphur 
dioxide, SO2, are injurious to végétation and plant life, to metallic 
substances such as . wire screens and wire f encing, and offensive to 
the sensés and injurious to the health of human beings, and that thèse 
gases are permitted to escape from the plants of said défendants, and 
coming in contact with the trees, plants, grasses, and crops growing 
upon plaintiffs' Iands, and with the wire screens and wire fencing 
thereon, are. constantly causing injury thereto, as a resuit of which 
plaintiffs respectively sufïer great économie loss; that said sulphur 
dioxide, SO2, is produced in enormous quantities in the opération of 
said plants of said défendants, and, in addition to causing the in- 
juries above mentioned, is also offensive to the sensés and injurious 
to the health oif the said complainants. 

Evidence was introduced by plaintiffs tending to show that crops 
growing upon the farms of plaintiffs, and upon the Iands of others in 
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tne vicinity o£ said plaintiffs, and plant life generally in said neighbor- 
hood, had been injuriously affected by SOa escaping from said smel- 
ters, particularly during and since the year 1912, up to and including 
the year 1916; also tending to show détérioration of wire screens 
and fencing in said neighborhood, and tending to show that said gas 
was unpleasant and disagreeable to the sensés and injurions to the 
health of some of the plaintiffs or their families. 

The défendants respectively introduced évidence disputing the 
claims of said plaintifïs made as above stated. The évidence intro- 
duced by the défendants tended to show that neither arsenic nor its 
compounds, nor sulphur trioxide, escape from said smelting plants, 
or either of them, except an inappréciable quantity of arsenic at the 
time the bags in the bag houses are shaken. It is admitted that sulphur 
dioxide, SO2, is permitted to escape into the atmosphère from said 
smelters, but each of the défendants maintains that the manner of 
opération of its plant is such that said SO2 is so diluted in the atmos- 
phère that no discomfort is occasioned plaintiffs, or injury donc their 
health, or damage to their growing crops or trees or plants or other 
végétation growing on their said lands, or that the wire fence or wire 
screens upon the premises of said plaintiffs, or upon the lands in the 
neighborhood of said smelter, are in any way injuriously affected. 

It is not disputed that arsenic is usually found in the ores smelted 
by said défendants, and that if permitted to escape into the atmosphère 
it would settle to the ground and upon the grasses growing tl^ereon 
in the neighborhood and vicinity of said smelters, and it is quite clear 
from ail the évidence in the case that animais grazing upon grass so 
contaminated would be injuriously affected and in many cases would 
probably die from arsenical poisoning. It is also conccded that sul- 
phur trioxide, SOs, is highly injurions to végétation, and that it is 
produced in the opération of said smelting plants. 

The évidence introduced in the case shows that large cjuantities of 
sulphur dioxide, SO2, are released in the opération of said smelters 
and are set free from said plants into the atmosphère through stacks, 
except a small quantity of so-called ground gas in and about the 
plants. In each of said plants there is a System of flues or chambers 
into and through which ail gases and other émanations from the fur- 
naces are drawn, and from which said gases, etc., are delivered into 
the stacks. At the base of the stacks there are fans, which force into 
the said stacks large volumes of air, diluting the said gases. 

As before stated, it is claimed by the défendants that every sub- 
stance released or arising in the process of smelting, such as coal 
smoke, flue dust, compounds of arsenic, sulphur trioxide, and smelter 
fumes, are ail removed from the gases in the flue System or chambers, 
and that only sulphur dioxide, with certain other harmless gases, is 
diverted into the stack and permitted to escape into the atmosphère. 

The évidence shows that bag houses are maintained, the purpose of 
which is to intercept and remove the arsenic in the smoke stream. The 
smoke stream is forced through the bags in the bag houses. By this 
process the arsenic in the smoke stream is collected on the inside sur- 
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face of the bags. Thèse are shaken daily to remove the arsenic col- 
lectée!. The évidence introduced by the défendants also tends to show 
that the SOs produced in the opération of said smelting plants is 
neutrahzed by the injection of lime or zinc oxide into the flues or cham- 
bers through which the smoke stream is conducted. 

[1] During the period of time the method and appliances above 
mentioned hâve been in use for the removal of arsenic from the smoke 
stream, the plaintififs claimed, and introduced évidence tending to 
prove, instances of arsenical poisoning of animais resulting from the 
grazing of pastures in the vicinity of the smelters and from the use of 
hay taken from fields in the neighborhood of the plants of the de- 
fendants, and it is also the claim of the plaintiffs that vegetable and 
plant injury results from the présence of SOs in the atmosphère, ei- 
ther discharg;ed directly from the stacks of the défendants, or result- 
ing from the oxidation of SO2 discharged from said stacks. 

It is claimed by the plaintififs, and évidence was introduced tending 
to support such claim, that SO2, acting through the atmosphère or 
through the soil, or both, caused what has been termed invisible injury 
to végétation and économie loss by réduction in yield of crops grown 
on their lands. I hâve carefully considered thèse varions questions 
and claims, and the évidence in the case bearing upon them, and hâve 
reached the conclusion that the neutralization of sulphur trioxide, 
SOs, in the smoke stream of said smelters, has been successfully 
accomplished by the introduction of lime or zinc oxide in the said 
smoke stream. 

Whether SO2 in the atmosphère, or in contact with plant life, is 
under any conditions changed into SOs or into sulphuric acid, as I 
view it, is of no practical importance in this case. That such a change 
may resuit has scientific importance, and, it may be, practical value, 
in other inquiries ; but so far as this case is concerned I shall attrib- 
ute to SO2 those effects which follow its présence and seem to be 
justly attributed to it, without any efïort to détermine with scientific 
accuracy the changes which may occur in this agent prior to or while 
in the process of causing the effects resulting from its présence. 

[2-4] Evidence was introduced by the parties of the sulphur con- 
tent of samples of soil and of végétation in the neighborhood of the 
plants of the défendants, and also of samples taken at a distance from 
said smelters for comparison ; the purpose of the plaintiffs being to 
show an abnormal sulphur content in the neighborhood of the smelters, 
and of the défendants to discrédit such a conclusion. I am not im- 
pressed with the data upon which the déductions of the respective 
parties rest in this matter. The data, it seems to me, is too meager for 
generalization. In addition to this, even though it should be shown 
that plants in the neighborhood of smelters contain sulphur in an 
amount in excess of that contained by plants in localities remote from 
a smelter, the only resuit of such condition, under the évidence in the 
présent case, would be to show that the plants in the neighborhood of 
the smelters were abnormal in respect to their sulphur content. 
Such a condition might or might not affect the vitality of the plant, or 
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the quantity or quality of the yield of crops. Such a condition évi- 
dences a departure from the usual, and perhaps natural ; but the pow- 
er of adjustment of life to environment is toc great to base upon such 
a departure alone the conckision that it produces a détérioration in the 
vitality of the plant, or the Cjuality or quantity of yield. 

The évidence respecting the efifect of the présence of SO2, or pos- 
sibly SO3, in the atmosphère upon wire screening and fencing créâtes 
a suspicion that détérioration results, but the évidence is not of that 
convincing character that I feel would justify a finding in the case 
to that etïect. The évidence is insufficient to show that the présence 
of SO2 in the atmosphère causes injury to végétation and plant life, 
where there is no extcrnal évidence of injury appearing in the plant. 
In other words, the évidence is insufficient to show any invisible injury 
to végétation or plant life occasioned by SO2 acting either through the 
soil or the atmosphère. 

There remains to be considered the claim in respect to injuries caus- 
ed by 80= which are visible or apparent. It is an undisputed fact 
in the case that 8^)2 jn very low dilution in the atmosphère — as low 
as one part per million under favorable conditions — wlll injure végéta- 
tion ; that is, it will mark, dessicate, burn, or bleach plant foliage. 
Plants vary very considerably in respect to their susceptibility to 8O2 
injury. Investigators and observers of 8O2 injury are, broadly speak- 
ing, in practical agreement as to the more sensitive and more résist- 
ant plants. The évidence in the case is insufficient to show that 8O2, 
in the concentrations with which we are hère dealing, affects the skin 
or bark — the surface of the body of plants. Fruit in the formative 
State, pistils, stamen, blossoms of flowers and fruits, siiks and tassels 
of corn, grains in process of heading, are susceptible to SO2 injury, 
but are more résistant than the foliage of the plant. 

It is agreed that SO2, when présent in the atmosphère, passes with 
air into the leaves of plants through the stomata. The efifect is, if 
injury results, that the cells within the leaf are more or less broken 
down, cell life destroyed, and the leaf within the area of injury be- 
comes marked, burned, bleached, and dessicated. This efifect is ob- 
servable by inspection, and is called visible injury. If SO2, though 
présent in the atmosphère, fails to produce visible markings in the 
leaf or foliage, the resuit, if any, upon the plant falls within the do- 
main of so-called invisible injury, which I bave already discussed and 
eliminated from considération in this case. 

The appearance of SO2 injury in the foliage of plants and its extent 
dépend upon certain conditions. Thèse are : (1) The sensitiveness 
of the plant to SO2 injury. (2) The concentration of SO2 in the 
atmosphère. (3) The length of time during which the plant is sub- 
jected to SO2. (4) The humidity of the atmosphère. (5) The prés- 
ence or absence of those conditions, which afîect or control the open- 
ing or closing of the stomata, as light, darkness, beat, or cold. 

By the experiments of défendants and others, as well as by the 
observations of the plaintiffs and their witnesses, the above conditions 
ccntrclling or influencing the action of SO2 upon vegetable and plant 
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life are so well attestée! as not to require anything more than their 
statement. As a rule SO2 seems to attack the leaves and foliage at 
their points and edges, extending into the leaf in proportion to the 
severity of the injury. The effect of SO2 injury — that is to say, the 
markings of the foHage — is observable practically at once. The 
appearance of the marking of the leaf tends to change somewhat 
with the lapse of time. The discoloration of the leaves, or the ap- 
pearance of the markings on the leaves, resulting from SO2 injury, 
are not the same in ail plants, and are not distinguishable from dis- 
coloration and markings resulting from many other causes, v/hether ex- 
amined by the eye alone or under a microscope, and so far as the évi- 
dence discloses there are no structural or chemical characteristics of 
SO2 injury virhich distinguish it from injury by many other causes. 
Injury caused by frost, sunburn, sun scald, and alkali are among the 
causes producing leaf injury in every characteristic similar to that 
caused by dO^, that is, a relatively sudden détérioration, disintegra- 
tion, and breaking down of the internai cell tissue of the leaf. 

Leaf injuiy occasioned by insects directly attacking the leaf of the 
plant is ordinarily readily distinguishable from SO2 injury. Such 
insect injuries are usually discemible by inspection with the eye, and 
practically always discernible when examined under the microscope. 
In those cases where the insect attacks the plant at points other than 
the leaf, whh the resuit that the leaves or blades of the plant show dis- 
coloration similar to that occasioned by SO2, the characteristics of in- 
sect injury présent in the plant ordinarily will classify the leaf injury 
as insect and not SO2 injury. 

Fungus diseases of plants, in many cases, cause leaf détérioration 
identical with SO2 injury. Thèse bacterial diseases hâve each their 
several characteristics, other than the leaf détérioration common to 
them ail and to SO2 injury, and the présence of the characteristics 
of disease will ordinarily classify the leaf injury, as injury resulting 
from disease, and not from the présence of SO2. 

Prior to the entry of the Godfrey decree in 1908, the défendants 
and others had for many years operated smelting plants in the neigh- 
borhood of plaintiffs' lands under conditions and in a manner that 
made the opération of the several plants a nuisance. The decree in 
that case enjoined the opération of thèse various plants. Subsequently 
by stipulation a decree was entered which permitted the opération of 
the plants of the défendants with the restraints and under the condi- 
tions in said decree mentioned. Prior to the trial of the Godfrey Case, 
158 Fed. 225, 89 C. C. A. 139, 14 Ann. Cas. 8, the several smelters 
had been operated without restraint and under conditions that per- 
mitted the escape into the atmosphère, not only of the SO2 set îree 
in the opération of the said smelters, undiluted by the admixture of 
any air through the use of fans, but the smoke stream carried with 
it ail the arsenic, SOs, flue dust, smelter fumes, and other impurities 
which constitute the component parts of smelter smoke streams. The 
resuit of this niethod of opération of said smelters was: Arsenical 
poisoning of animais, severe and repeated burning of végétation, and 
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the almost constant présence of the unpleasant and disagreeable odors 
of a relatively high concentration of SO2 in the atmosphère. 

The opération of the plants of the défendants under the modified 
decree in the Godfrey Case was, generally speaking, satisfactory both 
to the smeher companies and the farmers in the neighborhood for a 
number of years. The évidence in the case tends to show no particu- 
lar injuries from SO2 prior to 1912. Beginning with 1912, complaints 
of SO2 injury to végétation and of arsenical poisoning of animais be- 
came more or less fréquent and widespread among the farmers, up 
to the time of the trial of this action in 1916. The défendant United 
States Smelting Company had also become dissatisfied with certain of 
the restraints imposed by the Godfrey decree, and on January 7, 1914, 
filed in said Godfrey Case a pétition praying for a modification of the 
decree therein in certain particulars. By stipulation of the parties 
that matter is submitted upon the record made in this cause, and will 
be disposed of in harmony with the decree to be hereafter entered in 
this action. 

It would extend this opinion to an inordinate length to attempt a 
detailed analysis of ail the évidence in this case. Certain gênerai 
observations will, I think, suffice to illustrate my views of the case 
and the conclusions at which I hâve arrived with respect to the facts 
and the law controlling the décision. 

From what has already been said in respect to SO2 injury and its 
similarity to injury produced by other causes, it is apparent that in 
respect to any particular case referred to in the testimony it becomes 
a matter of some difficulty, and in many cases of extrême difficulty, 
to décide whether the injury was caused by SO2, as confidently as- 
serted by plaintifïs and their witnesses, and in those cases where the 
injury was observed by défendants' witnesses, with rare exceptions, 
as confidently attributed to some other cause by the witnesses of the 
défendants. 

It became apparent from the inception of the trial that there would 
be a sharp and irreconcilable conflict of opinion between the witness- 
es of plaintifïs and of défendants with respect to the cause of the 
injuries complained of by plaintifïs and attributed by therrt to SO2. 
During the course of the trial the court, on divers occasions, visited 
the plants of the défendants, the country in the neighborhood of the 
smelters, and observed the crops growing upon certain fields, which, 
as claimed by plaintifïs, had been marked or injured by SO2. Sub- 
sequently plaintifïs called witnesses who testified that the appearances 
so observed by the court had been caused by SO2. The défendants 
called witnesses who testified that the appearances observed by the 
court had been occasioned by a cause other than SO2. The court also 
visited other localities at a distance from the smelters, and inspected 
fields, trees, plants, and végétation which it was claimed by the de- 
fendants showed injuries identical in appearance to injuries appear- 
ing and observed by the court in the neighborhood of said smelters. 

Thèse various inspections I found of value in understanding what 
the witnesses of the respective parties attempted to describe in their 
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testimony before the court; but I will add that I found at the time, 
and still find after much reflection thereon, that thèse inspections were 
and are of no value whatever in deciding the question in dispute in 
this case. Indeed, to give any value to thèse desultory inspections by 
the court would be an abandonment of the first principle of scientific 
investigation; that is to say, it would be the forming of an opinion 
upon superficial and meager observations in a matter theretofore un- 
known and unthought of. 

At the very threshold of the considération of the SO2 injuries com- 
plained of by the plaintiffs, it is well to remember that the witnesses 
on behalf of both plaintiffs and défendants, upon the ultimate ques- 
tion involved, only give the court their opinions. A field was green; 
later it was marked in a way characteristic of a number of causes. 
Summing up more or less the conditions surrounding the changed ap- 
pearance in the field, plaintiffs' witnesses give it as their opinion and 
best judgment that SO2 was the cause of the injuries appearing upon 
the plants in the field ; défendants' witnesses in like manner express 
the opinion and give it as their best judgment that the injury observed 
was caused by something else other than SO2. 

It must not be overlooked that witnesses who give opinion évidence 
are sometimes unconsciously influenced by their environment, and 
their évidence colored, if not determined, by their point of view. The 
weight to be given to such évidence must be detennined in the light 
of the knowledge, the training, the power of observation and analysis, 
and in gênerai the mental equipment, of each witness, assuming, as I 
do, that the witnesses of the respective parties were honest and in- 
tended to testify to the truth as they perceived it. 

Applying the gênerai rule above announced, it may be observed that 
plaintiffs' witnesses in the main were practical farmers residing in 
the neighborhood of the smelters ; they were untrained observers, and 
their mental attitude generally was to attribute to the opération of 
the smelters ail injury to plants or animais having a similarity to 
SO2 injury to plants or arsenical poisoning of animais. Their past 
expérience had taught them that the opération of the smelters there- 
tofore had produced like injuries, and they reasoned, very naturally, 
from a sufficient cause to an observed effect, and entertained no sort 
of doubt as to the correctness of their conclusions. Such a state of 
mind precludes, of course, unbiased investigation, or the probability, 
at least, of unbiased reinvestigation, even in the light of new knowl- 
edge upon the subject. That this state of mind existed is évident from 
the fact that witnesses identified leaf markings as in their opinion 
caused by SO2 injury that are, in many instances, clearly attributable 
to some other cause, as for instance, the withering of potatoes attrib- 
uted by witnesses to SOa injury, in many instances was undoubtedly 
caused by fusarium wilt or rhizoctonia. 

The expert witnesses called by plaintiffs, who made a survey of the 
affected area, made valuable observations ; but seem to hâve assumed 
as a basis for their conclusions that leaf markings having the appear- 
ance of SO2 injury were in fact SO2 injury — an unwarranted generali- 
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zation. Erroneous assumptions such as thèse render opinions express- 
ed by witnesses of uncertain value, and cannot be acceptée or relied 
upon, unless accompanied by circumstances or facts otherwise con- 
firming such conclusions. 

The défendants called also a number of nonexpert witnesses — main- 
ly farmers residing in places reniote from the smelters. Thèse liad 
made observations in the afifected area covering a more or less extended 
period of time. Tlieir knowledge, training, and powers of observation 
are nof superior to those of many of the untrained witnesses called by 
the plaintiffs. There was, however, an essential différence in the point 
of view of thèse witnesses of défendants. The attitude of mind of 
thèse witnesses was to account for the leaf markings as observed by 
them as caused by some other agent or combination of agents than 
SO2. I do not question the honesty of purpose of thèse witnesses, as I 
do not question the honesty of purpose of the witnesses called by the 
plaintiffs ; but the fact remains that, except in the case of a most severe 
and pronounced burn, as illustrated by that in June, 1914, thèse wit- 
nes.ses uniformly accounted for ail the markings observed by them by 
ascribing them to soil conditions, the effect of irrigation, or the lack of 
it, or some other cause, other than SO2. 

It is quite évident that the testimony of witnesses whose mental 
attitude is to account for every injury as produced by some other 
cause is no more convincing than the testimony of witnesses who 
attribute every injury similar in appearance to SO2 injury to SO2 
as the sole and only cause. The expert witnesses of défendants mani- 
fested the same gênerai mental attitude ; that is to say, they were 
able to find a sufficient cause operating in any particular case other 
than SO2, and therefore gave it as their opinion that such other cause 
was the real cause of the injury, or markings observed. The real 
value I find in the testimony of thèse opinion witnesses of the par- 
ties lies in their description of appearances and statement of the sur- 
rounding circumstances, rather than in their ultimate expressed opin- 
ions. 

I hâve no doubt of the accuracy of the experiments made by the 
expert and scientific witnesses called by the parties. The research 
work of thèse scientific men has been admirable, and it is unfortunate 
that the plaintiffs and other farmers of the community hâve not taken 
more interest in the expérimental farms of the défendants, and profited 
by the information acquired in the opération of said farms and the 
experiments made at thèse stations. 

Economie Loss. 

There can be little doubt that SO2 injury, when occurring at a criti- 
cal period in plant development, results in économie loss ; that is, 
substantial diminution of crop yield. The tendency of growing crops 
is to throw off or overcome the injury inflicted by SO2, or injury 
caused by any other agent, and the observations of witnesses upon 
that matter are that markings caused by SO2 will cease to be notice- 
able, during the season of rapid growth and development, within a 
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short time ; the length of time in any case depending upon the species 
of the plant affected, the time of year, and, generally, upon every fac- 
tor that promûtes or retards plant growth and development. 

The tests made at the expérimental farm of the American Smelting 
& Refining Company tend to minimize the économie loss caused by 
SO2 injury. There are many factors to be taken in considération in 
determining the question of économie loss by SO2 injury in any par- 
ticular case. Under ail the évidence in the case, I am led to the con- 
clusion that SO2 injury occurring at a critical period in plant develop- 
ment, results in appréciable économie loss. Or, stated another way, 
SO2 injury, occurring at a time or under conditions unfavorable to 
plant development and crop yield, causes more or less économie loss. 

Evidence of SO2 Injury. 

It has already been stated that other causes produce leaf markings 
identical vvith and indistinguishable from leaf markings produced by 
SO2. Frost, alkali in the soil, sun scald following irrigation, sunburn 
resulting from lack of moisture, are the chief of the causes producing 
leaf markings identical with and indistinguishable from leaf mark- 
ings produced by SO2. The concurrence of a température of the at- 
mosphère sufficiently low to cause frost and the universality of the 
injury to végétation — that is, the appearance of injury beyond the 
zone of possible SO2 injury — will, ordinarily, justify the conclusion 
that the injury observed under such condition was occasioned by frost. 
After the early spring, possible frost injury in the neighborhood of 
the plants of the défendants becomes negligible, and during the sum- 
mer season may, except in rare instances, be eliminated from con- 
sidération in determining the cause of leaf markings observed upon 
végétation. Although frost may be eliminated, as above ihdicated, 
it still remains true that to détermine the true cause of leaf markings 
in any particular case is, ordinarily, a difficult problem. 

It will be observed that each one of the causes of leaf markings 
producing injuries identical with and indistinguishable from leaf 
markings produced by SO2, has its own peculiar and açcoriipanying 
factors. For instance, frost is accompanied by a température below 
32 degrees Fahrenheit, and, ordinarily, its effect is observed over a 
relatively large area of country. Sun scald is accompanied by hot 
sunshine, preceded by irrigation or rain. Sunburn is accompanied by 
hot wéather and lack of moisture. Alkali injury shows on crops in 
soils containing alkali. Similarly, SO2 has its accompanying factor, 
namely, injury from SO2 always occurs in the path of the wind blow- 
ing over and from the smelting plant or the stacks from which SO2 
is discharged. The présence or existence of an accompanying factor 
in any particular case is not of itself sufficient to establish the cause. 
Such accompanying factor is suggestive, however, and, other con- 
sidérations being taken into account, may lead to a conclusion in any 
particular case. 

It has klready been obser\'ed that leaf markings caused by SO2 ap- 
pear very soon after this gas has had the opportunity, under favorable 
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conditions, to operate and produce injury. But leaf markings pro- 
duced by the other causes above noted occur with equal suddenness 
after the opportunity to produce injury bas arisen. So that the lapse 
of time folîowmg an opportunity for injury in any given case is of no 
aid in the solution of the problem presented, and under like conditions 
recovery from the effect of leaf injury caused by sun scald or sun- 
burn, and in some cases alkali, is equally rapid as recovery from in- 
jury occasioned by SO2 ; so that the lapse of time required for re- 
covery of a plant from the effects of the injury is no aid in the solution 
of the problem. It should be noted, however, that in many cases alkali 
injury persists and is progressive, so that it often happens that a 
growing crop may show the efïects of alkali at first by relatively f ew 
and insignificant markings; but thèse markings, as time elapses, con- 
stantly increase in number and extent and persist throughout the 
growing season. Where injuries of this sort are observed, they may 
be safely attributed to alkali in the soil. 

The distinguishing factor of SO2 injury, as already observed, is 
that it occurs in the path of the wind passing over the smelter. I 
do not mean to say that it may not occur at times of apparent calm; 
but in respect to that I think it may be assumed that there is no such 
thing as absolute calm, or even a practical calm, that extends over any 
large area for any great length of time. The défendants hâve made 
continuons observations of wind direction for a period of time cover- 
ed by much of the testimony in this case, and I bave been unable to 
find that the recorded wind direction rebuts or discrédits the possi- 
bility of SO2 injury in any of the cases to which I hâve given close 
attention, or to which I shall hereafter refer. 

Another feature of SO2 injury, distinguishing it from similar 
markings by other causes, is a path or zone of markings showing the 
course and direction of the gas, and which, as above noted, is always 
in the direction of the wind from the smelter at the time. This path 
or zone is fan-shaped, increasing in width from the smelter. I am 
satisfied, however, from ail of the évidence in. the case — direct évidence 
of witnesses identifying SO2 injuries under conditions which elimi- 
nate the-probability of the injury being occasioned by other cause or 
cau$es— that a well-defined path or zone extending from the immédiate 
neighborhood of the smelter is not an invariable accompaniment of 
SO2 injury. Severe and extensive SO2 injury is so characterized. 
There are instances shown by the évidence of SO2 injury showing 
locally and without the accompanying characteristic of a fan-shaped 
path or zone extending from the smelter, at least observed and traced, 
and I -amled to the conclusion that at times the gas stream is deflected 
to the ground at points more or less distant from the plant by air cur- 
rents, with resultingSOî injuries. 

The défendants, in the opération of their smelters since the Godfrey 
decree, hâve assumed very différent attitudes respecting SO2 injury 
claimed to hâve been caused. by them, respectively. Under the évi- 
dence it does not appear that any serious, well-defined complaints were 
made prior to 1912. Including that year and since, many complaints 
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have been made of alleged in jury by SO2 by farmers residing in the 
neighborhood of said smelters. In respect to such complaints the 
défendant American Smelting & Refining Company made investiga- 
tions and in many cases admitted the injury and made settlement of 
the estimated loss occasioned by such admitted injury. In respect to 
complaints of SO2 injury clainied to have been done by the défendant 
United States Smelting Company, this company made investigation, 
but iri no case, so far as the record shows, admitted the injury or made 
any settlement with any claimant. The action of the United States 
Smelting Company in this regard vvas in accord with the assumption, 
apparendy made by it, that the existence of a well-defined path or zone 
of injury extending from the smelter was a necessary characteristic 
and invariable accompaniment of SO2 injury. Such a path or zone 
of injury did occur in June, 1914. The défendant United States 
Smelting Company admits SO2 injury by it at that time. No ciaim 
was made against the company for damages on account of this injury. 
The American Smelting & Refining Company, while claiming that a 
path or zone leading from the smelter is an accompaniment of SOa 
injury, seemed either to have been able to trace and observe such zones 
in the cases settled by them, or to have otherwise been convinced that 
the injuries complained of were occasioned by SO2 discharged from 
their plant. 

It is to be noted at this time that the officers of the American Smelt- 
ing & Refining Company have had a long and extended expérience in 
the observation of bOa injury, and it is not probable that the officers 
of the company charged with the duty of making thèse settlements 
were not reasonably certain that the injuries claimed by the farmers 
were actually caused by SOs discharged from their plant. Such 
allowance and payment is an indication that the investigating officers 
of said company approached the question with open minds, and this 
mental attitude of the officers and agents of the défendant American 
Smelting & Refining Company towards SO2 injury renders their évi- 
dence more reliable and more to be trusted than if they had in no case 
admitted that the injury complained of was SO2 injury, and had as- 
sumed that there could be no SO2 injury, except when accompanied 
by a path or zone of injury extending fanshaped from their smelter, 
so well defined as to be beyond dispute, as appears to have been the case 
in June, 1914. And in this connection I may make the further obser- 
vation that the officers and agents of the American Smelting & Refin- 
ing Company have had much and long expérience with the eflfects of 
SO2 upon végétation, both in appearance and resuit upon.crop yield. 
Their relation to such injury and its results have been such, I assume, 
as to make them cautions in making admissions. Those markings up- 
on crops which they and the farmers agreed were SO2 markings, and 
for which settlement was made, are instances of SO2 injury and 
économie loss conclusively proven in the case, at least against the 
défendant American Smelting & Refining Company, and, in addition, 
thèse instances tend to establish standards of appearances, circum- 
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stances, and conditions evidencing SO2 injury, by which to judge and 
détermine disputed cases. 

Applying the indicia of SO2 injury to particular instances of 
claimed SO2 injury, I find that the testimony shows the existence in 
September, 1915, of a well-defined path or zone of SO2 injury extend- 
ing northerly from the smelter of the défendant United States Smelt- 
ing Company; a path or zone of burning in June, 1914, extending in 
a southerly direction from each of the smelter s of the défendants (this 
burning is admitted) ; admitted burning extending northeast from the 
plant of the American Smelting & Refining Company on June 5, 1915; 
the admitted burnings settled for by the American Smelting & Refining 
Company hereinbefore referred to ; the burning of the grain field 
of A. F. Rundquist and other crops in his neighborhood on July 6, 
1915, by SO2 discharged from the plant of the United States Smelt- 
ing Company. 

Without attempting to go into détail, the prépondérance of the évi- 
dence shows fréquent burnings of crops by SO2 discharged from the 
plants of the défendants during the years 1913, 1914, and 1915, of more 
or less severity, and in some cases at least resulting in some économie 
loss. 

During the year 1916 I fînd that the prépondérance of the évidence 
favors the conclusion that the Lebman field of oats, the Doty field 
of beets, the field of W. L. Turner, the field of B. S. Bastian, and cer- 
tain of the fields east of the United States Smelting Company's plant 
were burned by SO2 discharged from the plant of said company, and 
that certain markings and burnings north of the American Smelting 
& Refining Company's plant were caused by SO2 discharged from the 
plant of the said American Smelting & Refining Company. 

It would prolong this opinion to an unreasonable and, as I view the 
case, an unnecessary length to attempt to make spécifie findings in each 
instance of claimed injury appearing in the testimony of the witnesses 
of the plaintififs. In very many of thèse instances of claimed injury, 
the weight of the évidence indicates other causes than SO2. In many, 
tmder the évidence, the cause is obscure. In many others, the pré- 
pondérance of the évidence indicates SO2 injury. However, in many 
of thèse last-named instances the évidence respecting the same is the 
testimony of the witnesses of the plaintififs alone, without the benefit 
of a check by observers representing the défendants. 

By reason of the mental attitude of the witnesses, as already noted, 
and by reason of the prevalence of plant diseases, particularly in po- 
tatoes, beans, and certain other garden and farm plants, and by rea- 
son of the présence of alkali in many places within the aflfected dis- 
trict, as well as excessive heat and drought during the growing sea- 
son, I find it necessary in thèse ex parte instances of claimed injury 
to proceed with caution in reaching the conclusion that SO2 was the 
cause of the injury complained of in any spécifie case. I am convinced 
from the testimony in the case (and I hâve reread the whole of the 
testimony with great care since the trial) that, while the witnesses of 
the plaintifïs were mistaken in many instances with respect to the cause 
of the injuries appearing upon the plants and crops observed by them, 
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nevertheless in many cases they were not mistaken, and that during 
the séries of years covered by the testimony the défendants, in the 
opération of their plants, hâve not at ail times been able to se control 
or dilute the SO2 being discharged from their plants as to avoid doing 
injury to végétation in the neighborhood of said plants, and I am con- 
vinced, under ail the évidence in the case, that the défendants hâve 
not yet reached a solution of the problem of preventing and avoiding 
SO2 injury to végétation in the opération of their respective plants. 

The results observed during the year 1916 tend to show that the 
American Smelting & Refining Company, in its method of opération, 
has more nearly approached the point of safety in opération than has 
the défendant United States Smelting Company. Indeed, it would be 
remarkable if this were not true. The American Smelting & Refin- 
ing Company has always realized the probability of doing injury; its 
latest effort to avoid injury being the adoption and application of its 
so-called "sea captain" principle of opération. On the other hand, the 
United States Smelting Company, believing its appliances sufficient and 
its manner of opération safe, has concluded that no further improve- 
ments are needed or necessary, and has refused to admit doing injury 
at ail during the séries of years covered by the testimony in this case, 
except in the one isolated case of June, 1914, which occurred under 
abnormal conditions, and which subséquent improvements made by the 
Company rendered a répétition practically impossible. 

Unquestionably the "sea captain" principle is a salutary method of 
opération. This conclusion is demonstrated, to a certain extent at 
least, by a comparison of the SO2 injuries inflicted by the two smelters 
during the season of 1916. It is to be regretted that the application 
of this "sea captain" principle in the opération of the smelter has not 
proven a complète amélioration of the conditions complained of and 
an élimination of ail danger of SO2 injury. 

The présence of SO2 in the atmosphère in extrême dilution, three, 
four, or five parts per million, may be detected by its action: upon thé 
senseS, its smell, and action upon the eyes and the membranes of the 
nose and throat. The smell of it is unpleasant, and, if continued for 
any considérable length of time, is distinctly dîsagreeable, particularly 
so where the subject is in that mental or physical state that the prés- 
ence of the gàs in the atmosphère produces nervous irritation — ^appar- 
ently the attitude of practically ail of the farmers and their familles 
residing within the affected area. What the witness John Oberlander, 
an employé of the American Smelting & Refining Company, would 
not^ observe, would irritate the witness Mrs. Elizabeth Helm beyond 
méàsuré, resulting in headaches, sleeplessness, etc. The one takes the 
présence of SO2 in the atmosphère and the smell of it as a matter 
of cotifsë and part of his day's work; the other considers its présence 
in the atmosphère an unwarranted invasion of her rights, and its smell 
an unmitigated nuisance and a certain forerunner, as she bejieves, of 
injury to her growing crops and the vegetables growing in her garden. 

[5, B] I do not find from the évidence in the case that the présence 
of SO2 in the atmosphère, as discharged by the plants of tïje défend- 
ants, doës physical injury or is injurious to health, except as the héàlth 
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may be and is affected by mental and nervous irritation as above in- 
dicated. On account of the prévalent nervous irritation existing among 
the farmers in the vicinity of the smelters, engendered by the prés- 
ence of SO2 in the atmosphère, it is quite évident there can be no so- 
lution of the so-called smelter smoke problem satisfactory to ail the 
parties concerned, unless SO2 is removed entirely from the smoke 
stream in the opération of the plants, or so diffused in its discharge 
from the plants that the concentration at the surface of the earth will 
be reduced to a point imperceptible by the sensés. Such a diffusion 
of the gas would probably make it practically impossible that any sub- 
stantial in jury to plants would occur, or économie loss resuit. Un- 
questionably this should be the goal, in the one way or the other, for 
which thèse défendants, and the smelter industry generally, should 
strive. The industry is an important one. Upon the opération of 
sme.lters dépends the successful opération of mines ; but no industry, 
hovk^ever important, can justly claim the right to live or operate which 
créâtes a nuisance in opération or trespasses upon the property or the 
inhérent personal rights of others. 

[7] In this case the défendants confess their inability, in any prac- 
tical économie way, to remove the SO2 from the smoke stream. I âm 
not yet convinced that the concentration of SO2 at the surface of the 
ground, released into the atmosphère by the défendants in the opéra- 
tion of their plants, has reached an irreducible minimum ; but it would 
be presumptuous on my part to suggest possible improvements. Three 
years hâve elapsed since the trial of this case. Our part in the Great 
War has intervened. The world has learned much; the scientific 
world not the least. I sincerely hope that in the application of new 
knowledge a means may be, if it has not already been, found and ap- 
plied to overcome the conditions accompanying the opération of smelt- 
ers complained of in this case. 

In view of the amélioration of conditions existing since the Godfrey 
decree, as compared with the conditions existing prior to that decree, 
I do not believe the limit of improvement has been reached, or that 
it is impossible for the smelting and farming interests to exist in the 
same neighborhood to the advantage of hoth and without discomfort 
or injury to the farmmg cpmmunity. On the other hand, in this 
period of the World, when the right of every human being to live in 
comfort has become a universally accepted principle in American life, 
I am loath to believe that the law, or Ihe courts in applying it, will 
condemn any community of citizens to suffer perpétuai discomfort or 
injury resulting from an unavoidable industrial nuisance. During the 
contmuance of the Great War plaintiffs could very well endure some 
discomfort and take the chance of some économie loss in the public 
interest, uut riow that the war is ended they should not be required 
to do so for any private interest whatsoever. 

My conclusion is that, if défendants will suggest a method of opér- 
ation that will overcome the conditions complained of in this case and 
eliminate cause of further complaint, a decree will be entered accord- 
ihgly, or if they will suggest a method of opération or further im- 
provement that gives f air promise of accomplishing the desired resuit. 



944 205 FEDERAL KEPORTEB 

the court is inclined to afford them every opportunity to continue their 
business. Indeed, it is my earnest wish that they may be abJe to ac- 
complish so désirable a resuit, as it is my conviction that such a resuit 
is net only possible, but feasible. Failing in either of the alternatives 
above suggested, a decree will be entered in accordance with the prayer 
of plaintiffs' complaint. 

The matters herein suggested v^^ill be taken up in the near future 
at some date agreeable to the court and to counsel in the case. 



LAMBOKN et al. v. McAVOÏ, U. S. Atty., et al, 

(District Court, E. D. Pennsylvania. June 9, 1920.) 

No. 2043. 

1. Injiinetioi] 'S=»105(3) — Enforcement of void criminal statute which de- 
stroys property restrained. 

Equity can interfère by Injunction to prevent criminal proceedings un- 
der a void law wliich would destroj property rights. 
3. Criiuinal law '©='13 — Statute concerning comiuon-law offense not void, be- 
cause jury must détermine degi-ee. 

A statute relating to an offense knovvn at the common law is not void for 
uncertainty, because under it the mattor of degree is left to the détermina- 
tion of the jury. 
3. Criminal law <S=>13 — Act preventing unrea-sonable charges for necessaries is 
unconstitutional. 

Act Aug. 10, 1917, § 4, as amended by Act Oct. 22, 1919, § 2, punishing 
unreasonable charge.s for necessaries which relates to no oiïense known at 
the common law, and preseribes no test for detormining the unreasonable- 
ness of the charge, but leave.s that matter entirely to the jury, does not in- 
form the accused of the nature of the accusation of the act against him, as 
required by Const. Amend. 6, aud is irivalid. 

In Equity. Suit by Arthur H. Lamborn and others against Charles 
D. McAvoy, United States Attorney, and others, to restrain enforce- 
ment of Food Control Act. On motion for preliminary injunction. 
Injunction granted. 

Wm. A. Glasgow, Jr., and Henry P. Brovvn, both of Philadelphia, 
Pa., Louis O. Van Doren and Wm. R. Conklin, both of New York 
City, for plaintiffs. 

Charles D. McAvoy, U. S. Atty., and T. Henry Walnut, Asst. U. 
S. Atty., both of Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. This is a suit in equity, brought to 
enjoin the United States attorney and other officiais of the United 
States from instituting and prosecuting criminal proceedings against 
the plaintift's for alleged violations of section 4 of the act of August 
10, 1917, as amended by the act of October 22, 1919 (41 Stat. 298, c. 
80, § 2), which makes it a criminal offense to "make any unjust or 
unreasonable rate or charge in handling or dealing in or with any 
necessaries." 

The plaintiffs, who are engaged in handling, importing, selling, and 
distributing raw and refîned sugars, aver that they are threatened 

®S3Por other cases see same toplc à KEY-NUMBBR in al) Key-Numbered Dlge-sts & Indexe» 
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with crjminal prosecution upon the charge stated, in that they sold a 
large quantity of sugar at a price which it is charged is unjust and 
unrcasonable, and that they are threatened in case of prosecution 
with such action upon the part of the Department of Justice as would 
interfère with and ruin their business ; that the language of the stat- 
ute by reason of being vague, indefinite, and uncertain cannot be 
enforced by the courts without depriving the plaintiffs of their lib- 
erty and property without due process of law in violation of the Fifth 
Amendment to the Constitution; and that it does not inform the ac- 
cused of the nature of the accusation against him and is therefore in 
violation of the Sixth Amendment to the Constitution. 

If the language of the statute renders it unconstitutional upon the 
grounds stated, it is unnecessary to consider the other grounds of 
unconstitutionality set up in the bill and urged at the hearing. 

[1] The facts appearing from the pleadings and affidavits are, in 
my opinion, sufficient to sustain équitable jurisdiction under the rule 
stated by Mr. Justice Day in Dobbins v. Los Angeles, 195 U. S. 223, 
25 Sup. Ct. 18, 49 L. Ed. 169: 

"It is well settled that where property riglits will be destroyed unlawful in- 
terférence by eriminal proceodings under a void law or ordinance may be 
reaclied and controlled by a decrce of a court of cqalty. Davis & Farnum 
Mfg. Co. V. Los Angeles, 189 U. S. 207, 218, and cases tberein clted." 

See, also, Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. 
Ed. 714, 13 L. R. A. (N. S.) 932. 14 Ann. Cas. 764; Philadelphia Co. 
V. Stimson, Secretary of War, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. 
Ed. 570. 

The provisions of section 4 of the Lever Act in controversy have 
been the subject of a number of récent conflicting décisions. It is 
impracticable to analyze and discuss thèse rulings at length. The con- 
stitutionality of the act has been sustained, inter alla, by Judge Thom- 
son, in the Western District of Pennsylvania, in United States v. 
Rosenblum, 264 Fed. 578; by the Circuit Court of Appeals for the 
Second Circuit, afifirming Judge Hazel, of the Western District of New 
York, in the case of Weed v. Lockwood, 264 Fed. 453 ; by Judge Rud- 
kin, of Ihe District Court of Washington, in the case of United States 
v. Spokane Dry Goods Co., 264 Fed. 209; by Judge Holmes, of the 
Southern District of Mississippi, in a charge to the grand jury. It has 
been held unconstitutional, inter alia, by Judge Faris, of the Eastern 
District of Missouri, in the case of United States v. Cohen Grocer 
Co., 264 Fed. 218 ; by Judge Tuttle, of the Eastern District of Michi- 
gan, in the case of Détroit Creamery Co. v. Kinnane, 264 Fed. 845 ; 
and by Judge Evans, of the Western District of Kentucky, in a 
charge to the grand jury. 

It must be generally recognized that, if the rule laid down by Mr. 
Justice Brewer, sitting in the Circuit Court in the case of Tozer v. 
United States, 52 Fed. 917, is the law, the statutory language in ques- 
tion is too vague, indefinite, and uncertain to charge a crime. The 
cases have ail turned upon the question whether the rule in that case 
is recot^nizcc! and followed, or has been overruled. Mr. Justice Brew- 
2C0 F.—m 
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er's language in that case, citing Railway Co. v. Dey, 35 Fed. 866, 1 
L. R. A. 744, is as follows: 

"In order to constitute a crime, the act mnst be one which the party is able 
to know in advance whether it is criminal or not. The criminality of an act 
cannot dépend upon wliettier a jury may think it reasonable or unreasonable. 
There must be some deflniteness and certainty. In the case of Railway Co. v. 
Dey, 35 Fed. 806, 876, I had occasion to discuss thls matter, and I quote 
theref rom as follows : 'Now, the contention of complainant is that the sub- 
stance of thèse provisions is that, if a railroad company charges an unreason- 
able rate, it shall be deemed a criminal, and punished by fine, and that svich a 
statute is too indefinite and uncertaln, no man being able to tell in advance 
what in fact is, or what any jury vrill fiud to be, a reasonable rate. If thls 
were the construction, to be placed upon this act as a v^hole, it would cer- 
tainly be obnoxlous to complainant's criticism, for no pénal law can be sus- 
tained uniess its mandates are so clearly expressed that any ordlnary person 
can détermine in advance what he may and what he may not do under it. In 
Dwar. St. 652, it is laiddown "that it is impossible to dissent from the doc- 
trine of Lord Coke that the acts of Parliament ought to be plainly and clearly, 
and not cunningly and darkly, penned, especiallv in légal matters." See, 
also, V. S. V. Sharp, Pet. C. C. 122; The Enterprise, 1 Paine. 34; Bish. St. 
Crimes, § 41 ; Lieb. Herm. 156. In this the author quotes the law of the 
(jhinese Pénal Code, which reads as follows : "Whoever is guilty of improper 
conduct, and of such as is contrary to the spirit of the laws, though not a 
breach of any spécifie part of it, shall be punished at least forty blows ; and 
when the impropriety is of a serlous nature, with elghty blows." There is 
very little diffeience between such a statute and one which would make it a 
criminal offense to charge more than a reasonable rate. See another illus- 
tration in Ex parte .lackson, 45 Ark. 158.' Applying that doctrine in this 
case, and eliminating the idea that the through rate is a standard of com- 
parison of the local rate, there is nothing to justify a verdict of guilty 
against the défendant." 

In Waters-Pierce Oil Co. v. Texas, 212 U. S. 86, 29 Sup. Ct. 220, 
53 L- Ed. 417, the case was cited and the rule recognized in the 
opinion of the court by Mr. Justice Day. In that case proceedings 
were begun in the state court against the Waters-Pierce Oil Company 
to oust the company from doing business in the state of Texas and 
to assess penalties against it for violation of the anti-trust laws of 
that state. Mr. Justice Day in his opinion said: 

"It is further insisted that the acts in question are so vague, indefinite, and 
uncertaln as to deprive them of their constitutionality, in that they punish by 
forfeiture of the riglit to do business, and the imposition of penalties, under 
provisions of an act which do not advise a citizen or corporation, prosecuted 
under them, of the nature and character of the acts constituting a violation 
of the law. Thèse objections are found in the words of the act of 1899, de- 
nouneing contracta and arrangements 'reasonably calculated' to fix and regvi- 
late the price of commodities, etc. And in the act of 1903 acts are prohibitert 
which 'tend' to accomplish the prohiblted results. It is insisted that thèse 
laws are so indefinite that no one can tell what acts are embraced within their 
provisions. In support of this contention it is arguod that laws of this nature 
ought to be so expllcit that ail persons subject to their penalties may know 
what they can do, and what it is their duty to avoid. And référence is made 
to décisions which hâve held that a criminal statute should be so deflnite as 
to euable those included in its ternis to know in advance whether the act is 
criminal or not. Among others, Tozer v. United States, 52 Fed. 917, is cited, 
in which the opinion was by Mr. Justice Brewer, then judge of the Circuit 
Court, in which it was held that the criminality of an act cannot dépend upon 
whether a jury may think it reasonable or unreasonable. To the same efCect is 
Kailway Co. v. Dey, 35 Fed. 860, also decided by Judge Brewer at circuit. 
Andalso the case of Louisville & Kashville Railway v. Commonwealth, 99 Ky. 
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132, Is relied upon, in wliich a railroad was Indicted for cliarging more tlian a 
just and reasonaWe rate, in whlch it was held tliat tlie law was unconstitu- 
tional, for under such an act it rests with tlie jury to say whetlier a rate is 
reasonable, and makes guilt dépend, not upon standards flxed by law, but upou 
what a jury might tliink as to the reasonableness of the rate in controversy. 
But the Texas statutes in question do not give the broad power to a court or 
jury to détermine the criminal character of the act in accordance with their 
belief as to whether it is reasonable or unreasonable, as do the statutes con- 
demned in the cases cited." 

The rule of Tozer v. United States was therefore expressly recog- 
nized. Judge Manton, in his opinion for the Circuit Court of Appeals 
in the récent case of Weed & Co. v. Lockwood, 266 Fed. , says : 

"The so-called rule of reason, as announced in Standard Oil Oo. v. U. S., 
221 U. S. 1, and United States v. American Tobacco Co., 221 TJ. S. 106, bas 
chauged the rule as laid down in the Tozer Case." 

The rule of reason as established by the décisions in the Standard 
Oil and American Tobacco Co. Cases is stated in Nash v. United 
States, 229 U. S. 376, 33 Sup. Ct. 781, 57 L. Ed. 1232, as follows: 

"The objection to the criminal opération of the statute is thought to be war- 
ranted by Standard Oil Co. v. United States, 221 U. S. 1, aud United States v. 
American Tobacco Co., 221 V. S. 106. Those cases may be taken to bave es- 
tablished that only such contracts and combinations are within the act as, by 
reason of intent or the inhérent nature of the contemplated acts, préjudice the 
public interests by unduly restrieting compétition or unduly obstructlng 'tne 
course of trade. 221 U. S. 179." 

It is vigorously contended that the Nash Case flatly overruled the 
Tozer Case. Following the language of Mr. Justice Holmes, above 
cited in the Nash Case, he proceeds as follows: 

"And thereupon it is saîd that the crime thus deflned by the statute con- 
tains in its définition an élément of degree as to whlch estimâtes may differ, 
with thé resuit that a man might find himself in prison because his honest 
judgment did not ariticipate that of a jury of less compétent men. The kin- 
dred proposition that 'the criminality of an act cannot dépend upon whether a 
jury may thihk it reasonable or unreasonable. There must be some definite- 
ness ànd certainty*— is cited from the late Mr. Justice Brewer, sitting in the 
Circuit Court. Tozer v. Uuited States, 52 Fed. 917, 919. But, apart 
from the common law as to restraint of trade thus taken up by the statute, the 
law is fuU of instances where a man's fa te dépends on his estimating rightly 
—that is, as the jury subsequently estimâtes it — some matter of degree. If 
his judgment is wrong, not only may he incur a fine or a short imprisonment, 
as hère ; be mfty incur the penalty of death. 'An act causing death may be 
murder. m^.nsiaughter, or raisadventure, according to the degree of danger at- 
tending it,* by common expérience in the circumstances known to the àctor. 
'The yery mçaning of the fiction of implied malice in such cases at common 
law was that a man might have to answer with his life for conséquences 
whlch he neither intended nor foresaw.' Commonwealth v. Plerce, 138 Mass. 
165; 178,; Commonwealth v. Chance, 174 Mass. 245, 252. 'The crlterion in 
such cases. isto examine whether common social duty would, under the circum- 
stances, havè suggested a mofé circumspect conduct.' 1 East P. C. 262. If a 
man should kill' anothôr by driving an automobile furiously into a crowd, he 
might be convleted of murder, however little he expected the resuit. See Reg. 
V. Desmond, and other illustrations in Stephen, Dig. Crim. Law, art, 223 (Ist 
Ed.) p. 146. If he dld no more than drive negllgently through a strçet, he 
might gét off with manslaughter or less. Reg. v. Swlndall, 2 C. & K. 230 ; 
Rex V. Burton, 1 Strange, 481. And in the last case he might be held, al- 
though he bimself- Çhought that he was acting as a prudent man should. See 
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The Germanie, 106 U. S. 589, 596. But, without further argument, the case Is 
Tery nearly disposée! of by Waters-Pierco OU Co. v. Texas (No. 1) 212 II. S. 
86, 109, whei'e Mr. Justice Brewer's décision and otlier similar ones were 
cited in vain. We are of opinion tliat tliere is no constitutional difBculty in 
tlie way of enforcing tlie eriminal part of tlie act." 

[2] I do not construe the language of Mr. Justice Holmes to mean 
that a crime may be predicated alone upon the reasonableness or un- 
reasonableness of a man's conduct as found by a jury, but that, where 
a eriminal statute deals with an offense known to the common law, 
such as monopoly, restraint of trade, and kindred offenses, or, for 
example, those based upon common-law offenses based upon caus- 
ing the death of another, or, broadly speaking, any common-law of- 
fense taken up by a statute, then, where questions of degree must be 
determined to estahlish criminality, the fact that they must necessarily 
be determined by a jury does not render the statute unconstitutional 
and void. 

[3] The présent statute, however, leaves it open to the jury to dé- 
termine whether it is unreasonable or unjust to make the rate or 
charge for necessaries, depending upon any number of undefined 
circumstances which may enter into the transaction. It leaves it un- 
certain, for instance, whether a man may lawfully base the price of 
his commodity upon a profit over the original price he paid for the 
identical article sold, whether he may lawfully make a price based 
upon gênerai market conditions, whether he may make a profit based 
upon the average cost of a number of similar purchases, whether his 
selling price may be based upon the cost he would hâve to incur to 
replace the merchandise, and in gênerai the jury rnay speculate as to 
any line of conduct, whether it would or would not justify a rate 
or charge, in determining whether it was unjust or unreasonable. 

While in the Standard Oil Case, 221 U. S. 1, 31 Sup. Ct. 502, 55 
L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, and the 
American Tobacco Co. Case, 221 U. S. 106, 31 Sup. Ct. 632, 55 L- 
Ed. 663, the rule of reason was applied to limit the application of 
the Sherman Act (Comp. St. § 8820 et seq.), as foUows: 

"Thus not speclfying, but indubitably contemplating and requiring, a stand- 
ard, it follovvs that it was intended tliat the standard of reason, which liad 
been applied at the common law and in this country In dealing with subiect.« 
of the character embraeed by the statute, was Intended to be the mpasure 
u.seu for the purposc of determining whether in a given case a partlcular act 
had or had not brought about the wrong against which tlie statute providod" 

— in the statute now under considération there is no standard of rea- 
son upon which a jury could fînd the conduct of the accused to be 
unreasonable or unjust which had been applied at the common law 
and in this country, but the entire question of the guilt or innocence 
of the accused is to be determined upon the opinion of a jury whether 
the conduct of the accUsed bas been unjust or unreasonable. 

In the case of Miller v. Strahl, 239 U. S. 426, 36 Sup. Ct. 147, 60 
L. Ed. 364, Miller, the défendant below, had been held liable in dam- 
ages for failure to observe the provisions of a state statute prescrib- 
ing the duties of hôtel keepers in regard to taking précautions against 
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fire and to giving notice to guests in case of fire. The law was up- 
held as a police statute; the court holding that it was not lacking in. 
due process of law, because it did not prescribe fixed rules of con- 
duct. The relations between hôtel keepers and guests hâve been the 
subject of police régulations from the earliest times, and what the 
Suprême Court held was that, when a police statute required a land- 
lord to do "ail in his power" to save the guests and inmates in case 
of fire, the question whether or not he fulfilled that requirement was 
one to be determined by ail the circumstances of the case at the time. 
The court said : 

"It is nianifest that rules could not be pvescribod to meot thèse varyins 
qualitios. Yet ail imist bp brought to judjnnent. And what bettpr test could be 
dovised than the doing of 'ail In one's power' as d(>termined by the circum- 
stances?" 

The case was held to fall under the rule in the Nash Case, and not 
Under the case of International Harvester Co. v. Missouri, 234 U. S. 
199, 34 Sup. Ct. 859, 58 L. Ed. 1276, 52 L. R. A. (N. S.) 525. The 
court said in its opinion that the acts of omission charged were plain 
violations of duty required by the statute. The statute placed spécifie 
duties upon the proprietor, and, the standard of duty being laid 
down, the act was held not unconstitutional and void for uncertainty. 

In the case of International Harvester Co. v. Kentucky, 234 U. S. 
216, 34 Sup. Ct. 853, 58 h- Ed. 1284, the Kentucky statute was held 
unconstitutional because there was no standard or measure by which 
it was possible for a citizen of the state to détermine in advance of 
sale what would hâve been the real value of tobacco, if no combina- 
tion of tobacco raisers had e.àsted. The court said : 

"The reason is not the gênerai uncertainties of a jury trial, but that tlie élé- 
ments neeessary to détermine the imaginary idéal are uncertain both in nature 
and degree of effect to the acutest commercial mind." 

The conclusion that the Tozer Case was overruled by the Nash 
Case is based upon the inference that Mr. Justice Holmes cited 
the instances in which a man's fate may be determined upon his 
estimating rightly a matter of degree which a jury may subse- 
quently estimate, as instances apart from the common law ; but as I 
read the language he was not considering instances apart from the 
common law, but "apart from the common law as to restraint of 
trade," because the instances which he did describe were instances in 
the common law, where conduct was governed by légal standards, 
and the matter with which he dealt was the lamiliar one that in such 
cases there must be questions of degree in practical administration 
of justice, which juries ought to décide. The instances he cited 
were not instances apart from the common law, but were appUcations 
of the common law. 

I think the déductions sought to be drawn from his language are 
not justified, and that a rule which would practically destroy the safe- 
guards thrown about the accused by the Sixth Amendment, guaran- 
teeing him information as to the nature of the offense with which he 
is charged, and which is to be proved against him, ought not to be 
drawn from mère inference. 
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The Nagh Case, and ail the subséquent décisions of the Suprême 
Court upholding statutes charged to be unconstitutional for reasons of 
uncertainty and vagueness, can be sustained, without assuming that the 
Tozer Case has been overruled. In my opinion it is still in force and 
efifect, and, having been recognized by the Suprême Court as a rule laid 
down by one of its ablest justices sitting in the circuit, the gênerai con- 
séquences would be too serious to justif y its being thrust aside to meet 
the exigencies of the présent conditions, when men are tempted to yield 
to the inchnations of their greed and avarice to take advantage of the 
public necessity. Whether Congress could or could not hâve fixed a 
standard need not be discussed. It has fixed standards in other pro- 
visions of the act under its war power, which are being applied. It 
is the duty of the courts without préjudice, however, to uphold the 
safeguards of the Constitution, the breaking down of which would 
inevitably lead to more serious results than those which are sought 
to be remedied through the vague, uncertain, and indefinite phrasing 
of the language in question in this case. 

The preliminary injunction will be granted. 



Ex parte RAMSEÏ et al. 
Ex parte STEWABT et al. 

(District Court, S. D. Florlda. July 17, 1620.) 
Nos. 1094, 1096. 

1. Habeas corpus 'S=>111(1)— Petitioners in eustody of fédéral oiBceT dis- 

charged from subséquent conviction in state court. 

Petitioners must be discharged from eustody under conviction for vio- 
lation of State law for enforcement of prohibition; they, at tlie time 
they were taken into eustody by the state authorities, having been in eus- 
tody of a fédéral revenue oflicer under a charge of vlolatlng the Volstead 
Act. ■ 

2. Habeas corpus 'Ss'éS (2)— Fédéral court has jurisdiction to inquire into 

catise of détention by state ofiQcers. 

A fédéral District Court, in which habeas corpus proceedlng is brought 
by, persons detained by state officers, has jurisdiction to inquire into the 
cau&e of détention. 

3. Intoxîcating liquors <@=>6— States may legislate to enlorce fédéral amend- 

mént. 

: Under Oonst. Amend. 18, givlng Congress and the states concurrent 
power to enforce the amendment, a state can pass législation for that 
pu.rpose, at least where not in conflict with the fédéral législation thereon. 

4. Intoxîcating liquors ^=>6 — Fédéral amendment prevails over prlor state 

législation. 

It is Immaterlal that state législation under Const. Amend. 18, to carry 
out the amendment, is enacted before the going into effect of the amend- 
ment. 

5. Intoxicating liquors €=6— Différence in punisbment between state and 

fédéral Statiites is not conilict. 

Différence in punishment for possession of intoxicating liquors pre-; 
Bcribed by the VoIsteàd Act and Laws Fia. Extra Sess. 1918, c. 7736, Iq 
■ the former mère forfeiture of the liquor while the state statute provides 
a 'fine or imprisonment, doés not constitute a conflict. 

^;:=>For other cases see same toplc & KEY-NUMBSH lu ail Key-Numbered Dlgests £ Indexa* 
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6. Intoxicatiiig liquors ®^242 — Possession may be piinished under state stat- 

ute. 

Possession of intoxicating liquor, after Const. Amend. 18 and the Vol- 
stead Act vvent Into elïect, being a violation of a state law as well as the 
fédéral statute, the possessor may, in a prosecution under the state 
statute, be punished as thereiii prescribed. 

7. Intoxicating liquors <S='222 — Information need not négative exceptions in 

favor of lawful possession. 

Information for possession of intoxicating liquors contrary to Laws 
Fia. Extra Sess. 1918, c. 773C, § 3, declarlng it unlawful to hâve posses- 
sion of intoxicating liquors, "except as hereinafter provided," need not 
allège that such possession was not held under the authority contained in 
the subséquent sections, which alone contained the exceptions. 

Habeas Corpus. Two proceedings, one hy E. H. Ramsey and others, 
and the other by Cecil C. Stewart and others. Petitioners in first case 
discharged ; those in second case remanded to custody. 

Julian Hartridge, of Jacksonville, Fia., for petitioners Ramsey and 
others. 

William A. Hallovves, Jr., and Miles W, Lewis, both of Jacksonville, 
Fia., for petitioners Stewart and others. 

Herbert S. Phillips, U. S. Dist, Atty., of Tampa, Fia. 

CALL,, District Judge. In the first of the above two cases the péti- 
tion for the writ of habeas corpus allèges that each of the three peti- 
tioners was convicted in the criminal court of record for Duval coun- 
ty, Fia., on two informations, charging that on July 2, 1920, they had 
in their possession, in Duval county, 1,000 quarts of liquor, and sen- 
tenced on such convictions to serve terms of six months in the county 
chain gang on each offense charged in such informations. 

In the second the four petitioners allège that they are being held in 
jail by the sheriff of Duval county, awaiting trial in the criminal court 
of record for Duval county, upon information charging that they had 
in their possession on July 7, 1920, in Duval county, 1,500 quarts of 
intoxicating liquor. The petitioners in each of the cases seek to be 
discharged f rom custody on the ground that the state law under which 
the prosecutions are had is in violation of the Volstead Act (41 Stat. 
305), and therefore void. 

[1] In the first cases it is contended, also, that at the time the state 
authorities took the petitioners in custody they were then in the cus- 
tody of a revenue agent of the United States government, under a 
charge of violating the Volstead Act. No question is made but that 
under this ground the petitioners must be discharged from the custody 
of the county officers. This leaves the question common to ail the 
petitioners to be disposed of. 

[2] Naturally the first question is as to the jurisdiction of this court 
to inquire into the cause of détention. This question must be answered 
in the affirmative upon authority of many adjudicated cases. The 
Eighteenth Amendment went into effcct in January, 1920. After the 
proclamation of the ratification of the amendment, the Congress passed, 
over the President's veto, the act for the enforcement of the prohibi- 

®:=3Foi other cases aee same topic & KEY-NUMBER in ail Key-Numberea Digeets & Indexes 
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tion declared in the amendment ; the House on the 27th and the Sen- 
ate on the 28th of Octobcr, 1919. 

The Législature of the state of Florida, in 1917, proposed an amend- 
ment to the State Constitution forhidding the manufacture, sale, etc., 
of intoxicating liquors, which amendment was adopted at the gênerai 
élection in 1918. The Governor called a spécial session of the Légis- 
lature, elected at such élection, which body passed chapter 7736, Laws 
of Florida, designed to enforce such amendment just adopted. This 
act was approved December 7, 1918, and went into effect January 1, 
1919. The information in thèse cases charged a violation of section 3 
of the act forbidding possession of intoxicating liquors by any person, 
except as provided in the act. The act, in a subséquent section, pro- 
vided that persons might possess 4 quarts of distilled and 20 quarts 
of malt liquor in his bona fide résidence for his personal and family 
use. 

On June 7, 1920, the Suprême Court of the United States handed 
down its décision in the seven cases pending before it, in which the 
construction of the Eighteenth Amendment and the Volstead Act was 
involved. The court in its ninth conclusion say : 

"The power confldeil to Congress by that section [section 2 of the amend- 
ment], while not exclusive, Is territorially coextensive wlth the prohibition 
of the first section, embracos manufacture and other intrastate transactions, 
as well as importation, exportation, and Interstate trafflc, and is in no wise 
dépendent on or affected by action or inaction on tlie part of tlie several 
States or any of them." 

In considering the effect of the Eighteenth Amendment, the Vol- 
stead Act, and the récent décision of the Suprême Court of the United 
States on existing state législation, it must be borne in mind that two 
of the seven cases were original actions brought by two states whose 
Législatures had passed acts increasing the alcoholic strength of bev- 
erages over that given in the Volstead Act, and thèse suits were dis- 
missed. The reason for such action, other than those expressed in 
the concurring opinion of the Chief Justice, is not given. The Chief 
Justice filed his concurring opinion, and, discussing the contentions 
of counsel before the court, says: 

"It is sald, conceding that the concurrent power given to Congress and to 
the States does not as a prerequisite exact the concurrent action of both, It 
uevertheless contemplâtes the possibility of action by Congress and by the 
.'^tntos, and makes each action effective ; but as under tbe Constitution the 
authorlty of Congress in enforcing the Constitution is paramount, when state 
législation and congressional action conflict tlie state législation yields to the 
action of Congress as controlllng. But as the power of both Congress and 
the States in this Instance is given by the Constitution in one and the same 
provision, I again flnd myself unable to accept the vlew urged, because It 
ostenslbly accepts the constitutlonal mandate as to the concurrence of the 
two powers and proeeeds Immedlately by way of Interprétation to destroy it 
by malfing one paramount over the other." 

The Chief Justice, in further announcing his décision, has this to 
say: 

"In the first place, It Is Indlsputable, as I hâve stated, that the first section 
imposes a gênerai prohibition which it was the pdrpose to make universaily 
and uniformly operative and efficacious. In the second place, as the prohi- 
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bition did not defliie the intoxicating beveragps which it probibited, in tho 
absence of anything to the contrary, it clearly, froni the very fact of its adop- 
tion, cast upon Oongress the duty, not only of defining tho probibited beveiages, 
but also of enacting such régulations and sanctions as wcre cssential to niake 
tbem operative when defined. In the third place, when the second section is 
considered with thèse truths in mind, it becomes clear tbat it simply mani- 
fests a llke purpose to adjust, as far as possible, the exercise of the ncw pow- 
ers cast upon Oongress by the amendment to the dual System of government 
existing under the Constitution. In other words, dealing with the new prohi- 
bition created l)y the Constitution, operating throughout the lengtli and 
breadth of the United States, without référence to state Unes or distinctions 
between state and fédéral power, and contrniplatlng tho exercise by Coni-^ross 
of the duty cast upon it to make the prohibition eflicacious, it was sought by 
the second section to unité national^ and state administrative agencics in 
giving effect to the amendment and législation of Oongress enacted to mako 
it completely operative." 

[3, 4] It is clear to my mind, from the conclusions reached by the 
majority of the court, as announced in its ninth conclusion, and from 
the discussion by Chief Justice White in his concurring opinion, that 
the second section of the amendment does vest certain powers of lég- 
islation in the states to carry out the purposes of the first section of the 
amendment. If I am correct in this conclusion, does it make any dif- 
férence whether the législative action of a state was taken before or 
after the going into effect of the amendment and the Volstead Act? I 
think not. Of course, I do not mean to say that the state could pass 
législation which ^vould so conflict with the congressional action as to 
make that a crime under the state law which would not be a crime under 
the Volstead Act. The décision of that particular question is not in- 
volved in thèse cases, and therefore I express no opinion on that sub- 
ject. But if any effect is to be given to the second section of the amend- 
ment, then surely a state could pass législation for the purpose of carry- 
ing out the amendment tmder the authority given in the amendment it- 
self, which was not in violation of any provisions of the Volstead Act, 
and this it seems to me could be done either before or after the Eigh- 
teenth Amendment went into efïect. 

[5,6] The Législature of the state of Florida, as before noted, in 
December, 1918, enacted chaptei 7736 of the Laws of Florida, at the 
spécial session called by the Governor, and section 3 of that act pro- 
vides that it shall be unlawful for any person, association of persons, 
or corporation, or any agent or any employé of any person, associa- 
tion of persons, or corporation, to hâve in his, hër, their, or its pos- 
session, custody, or control, in this state, any alcoholic or intoxicat- 
ing liquors or beverages, except as hereinafter provided. Section 3 
of title 2 of the Volstead Act provides as follows : 

"No person shall on or after the date v^'hon th<! Bighteenth Amendment to 
tlie Constitution of the TTiilted States goes into eff(>ct, manufactur<>, sell, 
barter, transport, import, export, deliver, furnish or [losurnu any intoxicating 
liquor except as authorized in this act." 

I fail to perceive that there is any conflict whatever between thèse 
provisions. In fact, it might almost be said that the Volstead Act, 
l)eing passed subséquent to chapter 7736, was copied from such act. 
The laws of Florida fix the penalty for the violation of that parliculai 
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section of the state law, and it is to enforce this penalty, as I under- 
stand it, that the informations in thèse cases were filed, and in the 
first case on which the trial and conviction was had. 

While it is true that the Volstead Act affixes as the only penalty for 
the possession of alcoholic liqnors the forfeiture of the liquor, which, 
etc., and the Florida statute provides a fine or imprisonment, yet such 
a différence in punishment does not constitute a conflict. As pointed 
eut in some of the adjudicated cases, it is not necessary that the pen- 
alty should he identical. The act charged, if a violation of the state 
law and also an act of Congress, may be punished as provided in the 
laws, state and fédéral. 

[7] It seenis to me that an indictment or information which charged 
the possession, within the county, subséquent to the going into effect 
of the Eighteenth Amendment, of certain intoxicating liquor, would 
charge an offense against the Florida statute. If the défendant in the 
case relied upon showing that his possession was lawful by reason of 
the provisions subsequently contained in the act, such défense must be 
presented by the défendant. It would not invalidate the indictment or 
information because the act, in the Florida statute, provides for a law- 
ful possession in subséquent sections ; the exceptions not being con- 
tained in the section which forbids the possession of intoxicating liq- 
uors. It would not be necessary to state in the indictment or infor- 
mation that such possession was not held under the authority contain- 
ed in the sulisequent sections, to make such indictmefit or information 
valid. If the question should arise as to whether the limitation of- 
quantity as pronounced in the Florida statute, and the question of 
right of possession as allowed under the Volstead Act, should control, 
it would then he time to décide the question thus raised. 

Such being my conclusion in thèse matters, the défendants named in 
the second case will be remanded to the county authorities for a trial' 
under the information filed in the criminal court of record. The three 
défendants named in the first case, on the ground heretofore noted^ 
will bave to be discharged from custody under said conviction. 

It will be so ordered. 



M>RD & BURNHAM CO. V. UNITED STATES SHIPPINa BOAJBD 955 

(2<6 F.) 

LOBD & BURNHAM CO. v. UNITED STATES SHIPPING BOABD 
EMERGENCY FLEET CORPORATION. 

(DUtrlct Court, N. D. Illinois, B. D. April 27, 1920.) 

No. 33238. 

1. United States <S=>125 — Suit against Emergency Fleet Corporation not on« 
against United States. 

Act Sept. 7, 1916 (Comp. St. § 8146a et seq.), establishing the TJnltecl 
States SUipping Board and specifying its powers and duties, and author- 
izing it, in carrying ont the provisions of that act, to form corporations 
for the purchase, construction, and opération of merchant vessels, and to 
subscribe for stock therein on behalf of United States, does not make a 
corporation so formed an instrnmentality of the United States ; nor is it 
made such by Urgent Deflciencies Appropriation Act June 15, 1917, or 
the presidential orders thereunder, and a suit against it is not one against 
the United States, and need not be brought in the Court of Claims. 
t. United States «^=5135 — Ownership of stock of corporation does not prevent 
suits against corporation. 

Ownership by the government of ail the stock of a corporation does not 
affect its liability to suit the same as other corporations. *_.... 

At L,aw. Action by the Lord & Burnham Company against the 
United States Shipping Board Emergency Fleet Corporation. On 
motion to dismiss for want of jurisdiction. Motion overruled. 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, III., for plaintiff. 
Charles F. Clyne, U. S. Dist. Atty., and John B. Boddie, Asst. U. S. 
Dist. Atty., and Harry F. Helwig, ail of Chicago, 111., for défendant. 

PAGE, Circuit Judge. This case was removed from the municipal 
court of the city of Chicago, and is an action brought to recover 
$60,525.86, damages claimed by reason of the cancellation by défend- 
ant of a contract dated October 25, 1918, for a spécifie number of 
ladders, etc., at an agreed price. 

[1] This is a motion by défendant to dismiss for want of jurisdic- 
tion based on the claim that the Shipping Act of September 7, 1916 
(39 Statutes at Large, p. 728 [Comp. St. § 8146a et seq.]), and the 
emergency shipping fund provision of the Urgent Deflciencies Appro- 
priation Act, approved June 15, 1917 (40 Statutes at Large, p. 182), 
and the amendments thereof, and the executive orders issued by the 
Président of the United States by virtue of said Urgent Deficiencies 
Appropriation Act, make the défendant merely a governmental in- 
strumentality, and that the action is, in efïect, against the United 
States, and is not authorized by law. 

The Shipping Act is entitled "An act to establish a United States 
Shipping Board. for the purpose (a) of encouraging, developing, and 
creating a naval auxiliary and naval réserve and a merchant marine to 
meet the requirements of the commerce of the United States with its 
territories and possessions and with foreign countries; (b) to regulate 
<:arriers by water engaged in the foreign and Interstate commerce of 
the United States; and (c) for other purposes" (indicating letters 
are the court's). The first four sections deal with définitions and the 

^SsVoi otber caae» see saine topic & K£Y-NVMBEK la ail Key-Numbered Digesbi & Indexes 
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organization plan of "the board." By "the board," section 3 (seclio i 
8146b) says is meant the United States Shipping Board. Section 3 
(section 8146c) provides: 

"That the board, wlth the approval of the Président, is authorizpd to havi; 
constructed and etjuipped in American shliiyards and navy yards or els,- 
wliere, • * * m- fo purchase, lease, or charter, vessels suitabic. as i'nr 
as the commercial requirenients of the marine trade of the United States 
may permit, for use as naval auxiliarles or arniy transports, or for othcr 
naval or military purposes, and to raake necessary repaira on and altérations 
of snch vessels." 

Section 6 (section 8146cc) provides for the further acquisition of 
vessels by "the board," viz. vessels belonging to the War or Navy De- 
partment that are suitable for commercial uses and not required for 
military ôr naval tise in time of peace, and also those owned by the 
Panama Railroad Company and not required in its business. Section 
9 (section 8146e) provides that ail such vessels, while employed solely 
as merchant vessels, shall be subject to ail lavvs, régulations, and lia- 
bilities governing merchant vessels, whether the United States be in- 
terested therein as owner or otherwise. In discussing section 9, the 
court said : 

"The basie intention seems clear, viz. that merchant vessels should gain 
no exemption from the ordinary légal liabillties becanso of any interest whieli 
the United States miijht hâve in them." The G. A. I^lagg (D. O.) 25S Fed. 
«M. See, also, In re Lake Monroe, 250 U. S. 246, 39 Sup. Ct. 460, 63 L. Ed. 
962 (June 2, 1»1»). 

Section 11 (section 8146f) provides that: 

"The board, * * * to carry ont the purposes of fhis act, may form 
iinder the laws of the District of Columbia one or m'ore c-orporations for the 
purchase, construction, équipaient, lease, charter, maintenance, and opération 
of merchant vessels in the commerce of the United States. The total cai)i- 
tal stock thereof shall not exceed $50,000,000. The board may, for and on 
behalf of' the United States, subseribe to, purchase, and vote not less than 
a majority of the capital stock of any sùch corporation, and do ail other 
thinss in regard thereto necessary to protect the interests of the United States 
and to carry ont the purposes of this act." 

It is then provided that "the board," with the approval of the Prés- 
ident, may sell any or ail of the stock of the United States in such 
corporation, but at no time shall it be a minority stockholder therein. 
The same section also provides that: 

"At the expiration of flve years from the conclusion of the présent European 
war the opération of vessels on the part of any such corporation in which the 
United States is then a stockholder shall eease and the said corporation 
stand dissolved. » * * AU stock in such con>orations owned by others 
than the United States at the time of dissolution shall be taken over by 
the board at a fair and reasonable value. * * * In case of disjigree- 
ment, such value shall be determined in the manner provided in section 10" 
(which is by appraisers). 

The Shipping Act provides no jurisdiction in which controversies 
may be litigated, except the provision relating to the en forcement by 
action in the United States courts of orders of the board (sections 29, 
30, 31 [sections 8146nn, 8146o, 8l46oo]), and except that section 10 
(section 8146ee) provides that disputes growing out of the taking by 
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the Président of vessels for naval or military purposes may be set- 
tled by appraisers. If the Emergency Fleet Corporation was a mère 
instrumentality of tiie United States, performing only governmental 
functions, an action against it would be in efïect an action against the 
United States, that could only be maintained in some manner pre- 
scribed by statute. 

[2] If, on the other hand, the corporation was only used for the 
purpose of forwarding the commercial shipping interests of the coun- 
try, it would be subject to suit the same as any other corporation. 
Bank of the U. S. v. Planters' Bank, 9 Wheat. 904, 6 L. Ed. 244 ; Pana- 
ma R. Co. V. Curran et al., 256 Fed. 772, 168 C. C. A. 114. Ownership 
by the government of ail of the stock of a corporation does not change 
the situation. It remains a corporation just the same as though it had 
a dozen or more stockholders. Pullman's Palace Car Co. v. Mo. Pac. 
Ry. Co., 115 U. S. 587, 6 Sup. Ct. 194, 29 E. Ed. 499; Bank of the U. 
S. V. Planters' Bank, supra; Panama R. Co. v. Curran et al., supra. 

One of the objections to the Shipping Act before Congress was that 
in the bill there was a tendency toward government ownership, and, 
in réfutation of that charge, it was explained to Congress that : 

"If there is In tliis bill any feature of government ownership, it eontains in 
itself the means for the autoniatie élimination of ail éléments of government 
ownership." May 16, 1016, Cong. Ree. p. 9163. 

Then follows a rather elaborate explanation of the provisions of sec- 
tion 11, above cited, from which it is clearly apparent that it was 
intended that individuals might become subscribers to a part or ail of 
the capital stock of any such corporation, and that the government's 
only control over it would be the same as that of a private owner of 
a majority of the stock, if it remained a stockholder at ail. The lan- 
guage of section 11, providing for the création of the défendant, limits 
the powers of the board to the formation of a corporation vmder the 
gênerai laws of the District of Columbia for a limited and a purely 
commercial purpose, viz. to deal merely with merchant vessels in the 
commerce of the United States. I am of opinion that the language of 
the act justified the interprétation before Congress. 

A note under section 11 in a 1917 government printed copy of the 
Shipping Act, handed this court, says the défendant "has been incor- 
porated in accordance with this provision." It must be assumed, from 
the very fact of the provision for the incorporation of the défendant, 
that it was intended that it should be a real corporation, with ail its 
powers, rights, and obligations intact. To hold otherwise would be to 
hold that Congress did the wholly purposeless thing of incorporating 
a corporation, which should not be a corporation at ail, to perform, 
under the board, things which, as a governmental agency, the board 
had ample authority to do. 

It is thought that subséquent législation and executive orders, re- 
ferred to in defendant's motion, affect the question hère raised, viz. 
the Urgent Deficiencies Appropriation Act approved June 15, 1917, and 
executive orders relating thereto and to some extent involving the de- 
fendant. The emergency shipping fund provision of the Urgent De- 
ficiencies Appropriation Act gave to the Président very broad powers 
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with référence to placing orders for such ships and materials as the 
necessities of the government might require, and authorized the Prés- 
ident to exercise those powers and spend the moneys appropriated 
through such agency or agencies as he should détermine, but that act 
does not in any way refer to the défendant, except as follows : 

"Provlded, that ail money turned over to the United States Shippins Board 
Bmergency Fleet Corporation may be expended as other moneys of said cor- 
poration are now expended." Section 1 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, i 31151/1 6d). 

This indicates not an intention to change the corporation, but does 
clearly indicate that in expending such moneys it should act as a cor- 
poration. 

The Shipping Act was under considération by t?ie Suprême Court 
in Re Lake Monroe, 250 U. S. 246, 39 Sup. Ct. 460, 63 L. Ed. 962, de- 
cided June 2, 1919. It was there contended by the government that 
the Lake Monroe did not come within the terms of the Shipping Act 
at ail; but the court said that the argument adduced in support of 
that contention would render the powers conferred upon the Shipping 
Board and the Fleet Corporation by the executive order of July 11, 
1917, absolute powers, subject to no régulation except such as the 
Président might from time to time prescribe. The court further said 
that it was not believed that Congress intended to restrict the Président 
to those agencies (the board and the Fleet Corporation) or — 

"that they intended he should exercise the powers arbitrarily. And when in 
faet he designated the Fleet Corporation to exercise those powers so far as 
they pertained to tho construction of vessels and tl>e requisitioning of ves- 
sels in process of construction, and the Shipping Board so far as they applied 
to the opération, management, and disposition of vessels, it is to be pre- 
sumed that he did so because of the gênerai powers that already had been 
conferred upon them by law, and because they were subject to the regulatory 
provisions that Congress had enacted." 

And again, referring to section 9 of the act, the court said : 

"That Congress considered this provision and tlie other provisions of the 
act of 1916 as having living force and gênerai application after the execu- 
tive order of July 11, 1917. is nianifest from the amendatory act approved 
July 15, 1918. * * * Thèse rejiorts and the iiccompanying bills show 
that the Shipping Board was understood to be executing ail Its powers under 
the régulations preseribed by tlie act of 1916." 

If, as the court there found, the act of 1916 had living force and 
gênerai application after the executive order of July 11, 1917, relied 
on hère, then it must be held that the défendant was yet a corpora- 
tion, with its duties and obligations intact. That Congress never there- 
tofore considered the défendant a government establi.shment seems 
clear from the language of the Urgent Deficiencies Bill for the year 
ending June 30, 1918, where, treating of the question of wages of civil 
employés, there is found this provision : 

"ïhat the United States Shipping Board Emergency Fleet Corporation 
shall be considered a government establishment for the purposes of this sec- 
tion." Section 7, chap. 79, 40 Statutes at Large, p. 381 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 251b). 
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It is not to be believed, except on the clearest évidence, that Con- 
gress, when it authorized the incorporation of the défendant under 
the gênerai laws of the District of Columbia, to forward a spécifie, 
lîmited, and purely commercial undertaking, intended to take away 
ail those corporate rights, and leave those who might deal with the 
corporation no place to adjudicate those rights, except in and through 
the slow and cumbersome processes of the Court of Claims, where 
over $10,000 is involved. 

Nor is it to be believed that it was intended that a corporation, whose 
whole capital may, under the act, be owned by private individuals, 
could only be proceeded against in a jurisdiction established solely 
for the adjustment of claims against the United States. 

I am of the opinion that the défendant is suable in this court, and 
the motion is overruled. 



Ex parte SHEARS. 

(District CoTirt, W. D. Washington, N. D. June 14, 1920.) 
No. 5042. 

1. Habeas corpus ®=>45(2) — Regularity of state extradition proceeffings not 

subject to review by fédéral court. 

The regularity of extradition proceedings, by which a person in custody 
of state autliorities was brought Into the jurisdiction, may not be inquired 
into by a fédéral court on habeas corpus. 

2. Habeas corpus "^=4 — Writ cannot be used as writ of error or appeal. 

The writ of habeas corpus cannot be made to perform the office of a 
writ of error or appeal. 

3. Habeas corpus '&=>45(5) — ^Fédéral courts will anticipate action by state 

courts only in exceptional cases. 

Only in exceptional cases of great urgency will a fédéral court intervene 
by writ of habeas corpus to discharge a prisoner held by state authority, 
in advance of final action by the highest court of the state. 

4. Habeas corpus 'S=45(5) — Fédéral court will not interfère pending similar 

proceeding in state court. 

A fédéral court will not grant a writ of habeas corpus for release of a 
state prisoner, pending appeal from the décision of a state court in a simi- 
lar proceeding. 

Habeas Corpus. Pétition by Allen H. Shears for writ of habeas 
corpus. Denied. 

Vince H. Faben, of Seattle, Wash., for petitioner. 

Charles Ethelbert Claypool, of Seattle, Wash., for défendant. 

NETERER, District Judge. The petitioner, held under a war- 
rant of arrest regularly issued out of the state court, applies to this 
court for release on habeas corpus, charging that he is unlawfully 
restrained of his liberty. It is urged before this court that the peti- 
tioner was discharged by the state court upon hearing under habeas 
corpus, and thereafter arrested upon a warrant issued upon an in- 
formation based upon the original facts presented to the court in the 
habeas corpus proceedings, and that the decree of discharge is res 

Cs>Forother cases see same toptc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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adjudicata. It appears that an appeal is pending before the state Su- 
prême Court in this same matter.* It is further urged that the peti- 
tioner was unlawfully brought into this jurisdiction by reasoti of ir- 
regularity in the extradition proceedings. 

[1] It is apparent that the petitioner is now held by color of law, 
and the manner of the irregularity of the extradition may not now be 
inquired into. Pettibone v. Nichols, 203 U. S. 192, 27 Sup. Ct. 111, 
51 L. Ed. 148, 7 Ann. Cas. 1047. There was issued a légal warrant 
before the time the petitiou was filed, and the matter was and is now 
pending in the state courts, and this court will assume that the state 
court, which has equal power with this court, will save to the défend- 
ant ail of his constitutional rights. Pettibone v. Nichols, supra. 

[2] The writ of habeas corpus cannot be made to perform the of- 
fice of writ of error or appeal. Ex parte Watkins, 3 Pet. 193, 7 L,. 
Ed. 650; Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872; Ex parte 
Parks, 93 U. S. 18, 23 h. Ed. 787 ; Ex parte Siebold, 100 U. S. 371, 
2.S L. Ed. 717; Ex parte Curtis, 106 U. S. 371, 1 Sup. Ct. 381, 27 L. 
Ed. 232; Ex parte Bigelow, 113 U. S. 328, 5 Sup. Ct. 542, 28 L,. Ed. 
1005 ; In re Wight, 134 U. S. 136, 10 Sup. Ct. 487, 33 L. Ed. 865 ; 
In re Nielsen, 131 U. S. 176, 9 Sup. Ct. 672, 33 L. Ed. 118; In re 
Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 32 L. Ed. 274. Nor can this 
court sit in review of state court proceedings. 

[3] The Suprême Court, in Urquhart v. Brown, 205 U. S. 179, 27 
Sup. Ct. 459, 51 L. Ed. 760, has definitely pointed out the duty of this 
court upon this issue ; Justice Harlan said : 

"It is the settled doctrine of this court that, although the Circuit Courts of 
the United States and the seveval justices and judges thereof hâve authority, 
uuder existing statutes, to discharge, upon habeas corpus, one held In cnstody 
by state authority in violation of the Constitution, or of any treaty or law ot 
the United States, the court, justice, or judge has a discrétion as to the time 
and mode in which the power so conferred shall be exerted, and that in view 
of the relations existing, under our System of government, between the ju- 
dicial trlbunals of the Union and of the several states, a fédéral court or a 
fédéra! judge will not ordinarily interfère by habeas corpus with the regu- 
lar course of procédure under state authority, but wlU leave the applicant 
for the writ of habeas corpus to exhaust the remédies afforded by the state 
for determinlng whether he is lUegally restrained of his liberty. After the 
highest court of the state, compétent under the state law to dispose of the 
matter, has flnally acted, the case can be brought to thia court for re- 
cxamination. The exceptlonal cases in which a fédéral court or judge may 
sometimes appropriately interfère by habeas corpus in advance of final ac- 
tion by the authorities of the state are those of great urgency that require to 
be promptly disposed of, sneh, for instance, as cases 'involving the authority 
and opérations of the gpneral government, or the obligations of this country 
to, or its relations with, foreign nations.' " 

In Reid V. Jones, 187 U. S. 153, 23 Sup. Ct. 89, 47 L. Ed. 116, the 
court said that a party in custody for alleged violation of criminal 
state statutes, contending deprivation of constitutional rights, must 
"ordinarily first take his case to the highest court in the state in 
which the judgment rotrid be rcviewed^" and thence bring it, if un- 
successful there, to the Suprême Court by writ of error, and only in 
exceptional cases would-tfee fédéral coort mtervene by writ of habeas 
corpus in advance of fiajd» action of ^e highest court of the state. In 
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United States ex rel. Drury v. Lewis, 200 U. S. 1, 26 Sup. Ct. 229, 
50 L. Ed. 343, the Suprême Court held that the Circuit Court prop- 
erly declined to interfère vvith the possession of tlie state officers un- 
der a state warrant of a party in advance of trial in the state courts. 
[4] The présent case is not one of those of great urgency involv- 
ing the authority and opération of the gênerai government, or the 
obligations of this country to or its relations with foreign nations, and 
in harmony with the holding of this court in Ex parte Coatz (D. C.) 
242 Fed. 1003, the writ must be discharged, and the pétition dismissed. 



LOEWENTHAL v. GEORGIA COAST & P. R. R. 
COLLMBIA TRUST CD. v. SAME. 

(District Court, S. D. Georgia, E. D. June 28, 1920.) 

1. Damages 'S=>33 — Contemplated by parties are recoverable for breach of 

contract. 

Under Civ. Code Ga. 1910, § 4395, tlie underlying principle in flxing dam- 
ages for a breaeli of contract is compensation to tlie iiijured party, and 
tlie damages recoverable are such as ari.se natnrally and accordiug to the 
usual course of things, and such as the parties contemplated when the 
contract was made as the probable resuit of its breach. 

2. Railroads -S^îâO)— Measure of damages for breach of covenant for 

openiiigs in elevatcd superstructure statcd. 

According to the rule of damages in Georgia, a landowner's measure of 
damage for a railroad company's brcacli of its covenant to provide open- 
ings iu the super.strueture for its track, so as not to injure his land, is 
the ditterence in the value of the land before and after the breach. 

In Equity. Suit by David Loewenthal against the Georgia Coast & 
Piedmont Railroad, in which John D. Clarke intervened and the Co- 
lumbia Trust Company filed a cross-bill against the Georgia Coast & 
Piedmont Railroad. Judgment for plaintifif. 

Wm. L. Clay, of Savannah, Ga., for intervener. 
Max Isaac, of Brunswick, Ga., and li. H. Dean, of Gainesville, 
Ga., for railroad and trustée. 

BEVERLY D. EVANS, District Judge. A landowner contracted 
with a railroad company for a right of way over his land. The con- 
tract contemplated that the railroad should be built on an elevated 
superstructure, as defined in the contract, which provided for certain 
openings. There was a breach of the contract as to the way the 
superstructure should hâve been built, and the landowner sues for 
breach of contract. The breach was practically conceded, and the is- 
sue was as to the measure of damages. 

[1] The underlying principle in fixing damages for a breach of 
contract is compensation to the injured party, and the damages re- 
coverable are such as arise naturally and according to the usual course 
of things from such breach, and such as the parties contemplated, 

®S9For other cases aee same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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when the contract was made, as the probable resuit of its breach. 
Civil Code Ga. 1910, § 4395. 

[2] The construction of the embankment on the land was for rail- 
road use ; the manner of its construction with référence to the open- 
ings was for the benefit of the land which the railroad traversed. 
The measure of damages for a breach of contract, the performance 
of which would resuit in the improvement of land, may be the différ- 
ence in the rental value of the land with and without the performance 
of the contract, or the différence in the value according to the authori- 
ties. 17 C. J. 868. It has been decided in Georgia (and this is a 
Georgia contract) that the measure of damages for the destruction 
of an easement of way which a railway company contracted to give a 
landowner, in considération of his relinquishment of an existing right 
of access to his property, is its effect upon the landowner's property. 
Atkinson v. Kreis, 140 Ga. 52, 78 S. E. 465. 

The principle of this case is applicable to the case in hand. The 
manifest purpose of the covenant, for the breach of which the plain- 
tiff sues, was that the railroad company would so construct an em- 
bankment or superstructure for its track that it would not injure 
the plaintiff's land. In effectuation of that purpose the covenant 
stipulated the manner of construction with respect to openings. The 
railroad company built an open trestle, and laid its track on it, and 
operated its cars thereon, without complaint f rom the landowner, until 
receivers were appointed in insolvency proceedings. The receivers, 
in order to make the opération of the railroad by them less dangerous, 
filled in a portion of the trestle with earth, without regard to the 
openings specified in the contract. The railroad company's property 
was sold in that proceeding, with the option of the purchaser to dis- 
continue its opération and to take up and sell its rails. It was at this 
juncture of affairs that the plaintiff filed his suit. Pending the suit 
the railroad has been dismantled by the purchaser in accordance with 
the terms of the sale. Under thèse circumstances, I think that the 
plaintiff's measure of damages is the différence in the value of the 
land before and after the railroad company's breach of its covenant. 

This rule was applied by the master, and I affirm his judgment, both 
on the law and the facts. Let an order be taken accordingly. 
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UNITED STATES, to Use and Benefit of W. A. PIERCE CO., v. FAIR- 

CLOTH et al. 

(Court of Appeals of District of Columbia. Sulimitted February 4, 1920. De- 

cided April 5, 1920.) 

No. 3291. 

i. District of Columbia (S=> 1 4— Statute requiring contractor's bond inapplicable 
to construction of building in which district has no interest. 

Act Feb. 28, 1S'.)9, rcquiriug persons coutrticting witb the District of 
CoUimbia for public buildings or puialic worlis to give a bond to secure 
payment for labor and materials, and autlioriziug persons fiirnishing work 
and material to sue thereon, liad no application to the construction of a 
plant by one eontraeting to remove refuse to a plant provided by him, 
where it does not appear that the District bad any interest in the building 
or the property ou which it was erected. 

2. District of Columbia ©=> 14— Contractor's bond, declared on as statutory bond, 

cannot be recovered on as voluntary bond. 

In an action on a bond given to securo performance of a contract with 
the District of Columbia for the collection and disposai of refuse, the bond 
cannot be treated as a voluntary bond, where the déclaration counts spe- 
ciflcally on a statutory bond. 

3. District of Columbia <S=>I4 — Contractor's bond cannot be sued on as voluntary 

bond In name of United States. 

A bond given to secure performance of a contract with the District of 
Columbia for the collection and disposai of refuse caunot be sued on 
as a voluntary bond In the name of the United States. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the United States, to the use and benefit of the W. A. 
Pierce Company, against John G. Faircloth and another. From a 
judgment for défendants on demurrer, plaintiff appeals. Affirmed. 

H. W. Wheatley, of Washington, D. C, for appellant. 
A. H. Ferguson, Wm. F. Kelly, and P. J. J. Nicolaides, ail of Wash- 
ington, D. C, for appellees. 

McCOY, Chief Justice. This is an appeal from a judgment for the 
appellees, whose demurrers to the amended déclaration vvere sustained ; 
the plaintifï electing to stand upon the déclaration. 

The action was brought against Faircloth, as principal, and the In- 
demnity Company, as surety, on a bond to the United States, given 
to secure the performance by Faircloth of a contract with the District 
of Columbia for the collection and disposai, during three years, of 
refuse from private résidences in the District of Columbia. One clause 
of the contract provided for the removal of .such miscellaneous refuse 
to a plant to be provided by Faircloth. The Pierce Company furnished 
lumber to Faircloth, which was used in the érection of such a plant. 
It is not alleged that the building was erected upon property in which 
the District of Columbia owned any interest, or that the District ac- 
quired any interest in this building. 

One of the conditions of the bond was that Faircloth should prompt- 
ly make payments to ail persons supplying him with labor and material 
in the prosecution of the work provided for in the contract. The 
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plaintiff allèges that the défendants executed the bond "in accordance 
with statute in such cases made and provided," and that the District 
of Columbia furnished to it a certified copy of the bond and of the 
contract. The only question argued in the briefs of the parties is 
vvhether or not the cause of action is one within the statute, although 
the appellant suggested at the hearing that, if it were not, still recovery 
could be had as upon a voluntary bond. 

[1] The statute in question is the act of February 28, 1899 (30 Stat. 
906), and is entitled : 

"An act relative to the payment of claims for matcrial and labor furnished 
for District of Columbia buildings." 

It provides : 

"That hereafter anj' person or persons cntering înio a formai contract with 
the District of Columbia for the construction of any public building, or the 
prosecutlon and completion of any public work, or for repairs upon any public 
building or public v,ovk, shall be required, before commencing sucli work, to 
exécute the usual pénal bond, with good and sufficient sureties, with the addi- 
tional obligations that such contractor or contractors shall promptly make 
payments to ail persons supplying hlm or tliem labor or materials in the pros- 
ecutlon of the work provided for in such contract." 

It then provides that, upon furnishing an affidavit shovi^ing that work 
has been donc or material furnished for the prosecution of the work 
and not paid for, a certified copy of the contract and bond shall be de- 
livered to the person or persons supplying such labor and material, and 
that he or they shall hâve a right of action thereon— 

"in the name of the District of Columbia or the United States for his or thelr 
use and beneflt agalnst said contractor and sureties." 

It has been uniformly held that the purpose of the similar statute 
applicable to contracts with the United States is to secure payment 
to a person vi^ho furnishes labor or material for a public work by giv- 
ing him a claim under the required bond in lieu of the lien upon land 
and buildings custoinarily provided for by statute when property is 
owned by private individuals. See Illinois Suretv Co. v. John Davis 
Co., 244 U. S. 376, 37 Sup. Ct. 614, 61 L. Ed. 12Ô6; Standard Oil Co. 
V. Trust Co., 21 App. D. C. 369; Equitable Surety Co. v. McMillan, 
234 U. S. 448, 34 Sup. Ct. 803, 58 L. Ed. 1394. 

The appellant claims that since the décision in Hill v. American 
Surety Co., 200 U. S. 197, 26 Sup. Ct. 168, 50 L. Ed. 437, there has 
corne to be a more libéral construction of the statute relating to United 
States contracts. The décision was that subcontractors are within the 
protection of the statute, thereby overruling décisions in the lower 
courts ; but neither that case nor any other has held that the statute 
applies, unless the contract relates to property owned or controlled by 
the public. 

The appellant emphasizes the décision in American Surety Co. v. 
Lawrenceville Cément Co. (C. C.) 110 Fed. 719; but that case merely 
points out the difiference between the wording of the fédéral statute 
and that of the usual mechanic^s lien laws, saying: 

"The underlying equity of the lien statutes relates to a direct addition to 
the substance of the subject-matter of the building, or other thing, to whlch 
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the lien attaches, while the statiite in question concerns every approximate 
relation of the contractor to tliat vvhicli he lias contractcd to do." Page 719. 

So far as appears, the lumber furnished by the plaintiff may hâve 
gone into the érection of a building in the District of Columbia belong- 
ing to Faircloth, to secure payment for vvhich the plaintifï could even 
now file a notice of lien under the mechanic's lien law of the District. 
The plaintiff therefore has no right of recovery under the statute upon 
which he bases his claim. 

[2, 3] There are two reasons at least why the bond cannot be treated 
as a voluntary bond. One is that the déclaration counts specifically 
upon a statutory bond. The second reason is that a suit in the name 
of the United States could not be brought upon a voluntary bond given 
to secure the performance of a contract with the District of Columbia. 

The judgment should be affirmed, with costs. 

ROBB, Associate Justice, did not sit in this case. 



WASHINGTON ïEKr»IINAL CO. v. DISTRICT OF COLL'MBIA. 

(Court of Appeals of the District of Columi)ia. Submitted April 7, 1920. 

i:)ecidpd May 3, 1920.) 

No. 3145. 

1. Railroads "2=99(2) — Statute requiring railrcad to pay for lighting streets 

under viaducts is valid. 

The provision of A( t May 2G, 1908, requiring the Washington Terminal 
Company to pay for lighting streets under the viaducts of the company, 
is a valid exerci.se of the police power, where it appoared that the viaducts 
covered a considérable area of tlie streets, and were supported by columns 
plaeed within the streets, so that more ligliting was required than would 
bave been necessary in tlie absence of the viaducts. 

2. Railroads "S='99(2) — Police power authorizes requiring railtoad to pay for 

entire lighting cost under viaduct. 

Wliere the construction of a railroad viaduct required more liglit for 
the streets tbereunder than would hâve been necessary in the absence 
of the viaduct, it was not an abuse of the police power to require the 
railroaTls to pay the entire cost of lighting the streets under tiie viaduct, 
not merely the cost of tlie excess lighting required by the viaduct. 

3. Railroads <S=99(2) — Rcgulation requiring lighting streets adjacent to 

tracks held invalid. 

Act May 20, 1!K)S, in so far as it requires the railroad to light streets 
adjacent to its tracks, is invalid as applied to streets along the private 
right of way of the railroad, in the absence of any sbowing tliat the 
pre.sence of the railroad required additional ligliting for the streets. 

4. Statutes <S='84(4) — Lighting adjacent streets by railroads held separable 

from requirement of lighting luider viaducts. 

The invalid provision of Act May 20, 1908, requiring the Washington 
Terminal Company to light streets adjacent to its tracks, is separable 
from the other requirement of the act that company light streets under 
its viaducts. 

5. Interest <^='13 — AUowable on liquidated sum for which statute créâtes 

liability. 

In an action by the District of Columbia to recover from a terminal 
company the cost of lighting streets under viaducts, as authorized by Act 

©s»For other cases see same topl(j & KEY-NUMBBR in ail Key- Numbered Dlgests & Indexes 
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May 26, 1908, the llabillty is flxed by statute, and the action Is for a 
liquidated sum, so that Interest was properly allowed. 

Smyth, Chief Justice, dissenting in part. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the District of Columbia against the Washington Termi- 
nal Company. Judgment for plaintiff, and défendant appeals. Re- 
versed and remanded. 

Geo. E. Hamilton and J. J. Hamilton, both of Washington, D. C, 
for appellant. 

C. H. Syme, Corp. Counsel, and F. H. Stephens, Asst. Corp. Coun- 
sel, both of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgment in the Su- 
prême Court of the District for the plaintiff, appellee hère, in the 
sum of $10,223.22, with interest, representing the entire cost of light- 
ing portions of H, K, L, and M streets and Florida Avenue Northeast, 
passing at grade under the overhead viaduct construction of the 
Terminal Company, and the entire cost of lighting such portions 
of First and Second Streets East as border on the Terminal Company's 
right of way. 

The act of May 26, 1908 (35 Stat. 287), provides: 

"That hereafter the Washington Terminal Company, its successors, or 
transférées, shall pay to the District for the liglitlng of the streets, avenues, 
alleys and grounds over and under which its right of way may cross, as well 
as for the ligliting of those streets, avenues, alleys and grounds bordering on 
its right of wny, under the direction and coutrol of the Comraissioners ; and 
in case of default In payment of such bills, actions at law may be maintained 
by the District of Columbia against such Terminal Company or its successors 
or transférées therefor." 

As required by the acts of February 12, 1901 (31 Stat. 774), and 
February 28, 1903 (32 Stat. 909), eliminating grade crossings in the 
District of Columbia, the tracks of the Terminal Company were ele- 
vated above the streets, and at their intersection therewith were carried 
over on viaducts, supported by two rows of columns standing in the 
streets. The viaducts over H, K, L, and M streets and Florida avenue 
are 80 feet long, and vary in vifidth from 135 to 787 feet ; that is 
to say, the roadway underneath is 80 feet v^'ide and from 135 to 787 
feet long. 

The évidence tended to show that much additional lighting was nec- 
essary under thèse viaducts for the safety and convenience of the 
public, but it did not appear that those portions of First and Second 
Street bordering on the Terminal Company's right of way were ap- 
preciably or substantially affected by its proximity. 

The Terminal Company requested the court to instruct the jury 
to return a verdict in its f avor ; that there could be no recovery against 
it for light furnished on Second street, shown under the évidence to 
hâve cost $2,060.82, or for the lighting on First street, costing $358.61. 
A further instruction was requested to the effect that recovery could 
be had for no greater sum than was reasonably necessary to be ex- 
pended in providing additional or excess lighting necessitated.by the 
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Terminal Company's viaducts and elevated right of way. Each of 
thèse instructions was refused. 

[1] The law applicable to this case is to be found in récent décisions 
of the Suprême Court of the United States, where it has been held that 
railway companies niay be required under the police power to make the 
streets and highways crossed by their tracks reasonably safe and con- 
venient for public use, without charge to the public. In Northern Pac. 
Ry. V. Duluth, 208 U. S. 583, 28 Sup. Ct. 341, 52 L. Ed. 630, it was held 
that a municipality of the state of Minnesota might require a railroad 
company to repair a viaduct constructed by the state for the opening 
of the railroad, notwithstanding a contract relieving the railroad from 
making repairs thereon for a term of years. The court pointed out 
that the police power, being inhérent and constant, may not be con- 
tracted away, and hence that laws passed in its exercise do not con- 
travene the fédéral Constitution, even though obédience be required 
without compensation. In Cin., I. & W. Rv. v. Connersville, 218 
U. S. 336, 31 Sup. Ct. 93, 54 L. Ed. 1060, 20'Ann. Cas. 1152, it was 
held that a railway is not deprived of its property without due pro- 
cess of law because, in a street opening proceeding, it is not awarded, 
in addition to the value of the land taken, the cost of the new structure 
which must necessarily be erected to carry its right of way over 
the Street, as required by the safety and convenience of the public. 
The court said: 

"The railway company accepted its franchise from tlie state, subject neces- 
sarily to the condition that It wonld couform at its own expense to any régu- 
lations, not arbitrary in their charaeter, as to the opening or use of streets, 
which had for their object the safety of the public, or the promotion of the 
public convenience, and which might, from time to time, be established by the 
municipality, when proceeding under législative authoiity — within whose 
limits the company's business was conducted." 

The Suprême Court, in Chi., Mil. & St. P. Ry. v. Minneapolis, 232 
U. S. 430, 34 Sup. Ct. 400, 58 L. Ed. 671, affirmed a judgment of 
the Suprême Court of Minnesota requiring a railroad company to 
build, at its own expense, a bridge made necessary by the construction 
on the part of a municipality of a canal Connecting two lakes within 
the limits of a public park. That court also, in Great N. Ry. v. Clara 
City, 246 U. S. 434, 38 Sup. Ct. 346, 62 L. Ed. 817, reiterated the 
doctrine that railroad companies may be required, under the police 
power, at their own expense, to make reasonably safe and convenient 
for public use the streets and highways crossed by their tracks. And 
in a very récent décision by that court, made on Decemher 8, 1919, in 
the case of Pac. Gas & Elec. Ce. v. Police Court of the City of Sacra- 

mento, 251 U. S. 22, 40 Sup. Ct. 79, 64 L. Ed. , there was sustained 

an ordinance of the city of Sacramento making it the duty of street rail- 
ways operating along any streets of the city, without cost to the city, 
during thé months of June, July, August, September, and October of 
each year; and at such other times as might be necessary to keep the 
dust laid, to sprinkle the surface of the streets occupied by the railway, 
between the rails and tracks and for a sufficient distance beyond the 
outermost rails, se as effectually to lay the dust and prevent the same 
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from arising. vvhen the cars were in opération. The court observed that 
tlie régulation "was inherently within the police power" and that there 
was no showing of an unreasonable exercise of that power. 

In the présent case, the right of way of the Terminal Company in- 
tersects streets of the city, and the tracks of the company are carried 
over those streets on viaducts, which naturally and ineviiaûîy affect and 
render abnormal conditions underneath. Congress has imposed upon 
the Terminal Company the burden of meeting the expense incident to 
the proper protection of traffic under those viaducts, and this is no 
more than the company impliedly agreed to do when it constructed 
them. As we view the question, the test is whether the Terminal Com- 
pany's occupation of thèse streets renders necessary additional précau- 
tions for the safety and convenience of the public. It is of no impor- 
tance, in our view, that the tracks of the company are above the 
surface of the streets, so long as they occupy the streets and their 
occupancy interfères with the normal use of the street by the gênerai 
public. 

Appellant cites City of Chicago v. Penn. Co., 252 111. 185, 96 N. E. 
833, 36 L. R. A. (N. S.) 1081, Ann. Cas. 1912D, 400, in which it was 
ruled that an ordinance of the city of Chicago was invalid in so far 
as it applied to railroads crossing the streets on elevated structures, 
even though such structures darkened the streets. The court was 
of the view that the city had no more right to require the railway 
company— 

"to miiintain liglits in tliis sub«'ay merely for the rcason tliat Its striictnrt' 
has tendetl to darken the street, than it lias to require tlie ownors of buikl- 
ings along the Une of any street to keei) the street liglited becaii.se tlie build- 
ings, on account of tlieir height, hâve tended to darken tlie street and make 
it less safe for travcl." 

This doctrine, in our view, is inconsistent with the reasoning of 
the Suprême Court of the United States in the cases to which we 
hâve referred. The différence between the occupation by a railroad 
company of a public street and the occupation by a private owner of 
land bordering on that street is fundamental. The railroad company, 
whên it occupies the street, invades a public right of way, and does 
so upon the implied condition that it will conform to ail reasonable 
requirements for the safety and convenience of the public. The 
private owner, on the other hand, is occupying his own premises, and, 
so long as his structures are lawful, he owes the public no greater duty 
than other owners of private property. The railroad company, if it 
occupies a public street, must protect the public, so far as possible, 
against the danger and inconvenience occasioned by such occupancy, 
and relieve the public from the cost of such protection. 

[2] The Terminal Company contends that, in no event, should it be 
required to pay more than the additional expense of lighting the 
streets under thèse viaducts. In Mo. Pac. Ry. v. Omaha, 235 U. S. 
121, 35 Sup. Ct. 82, 59 L. Ed. 157, where the railway company was re- 
quired to construct a viaduct over its right of way to carry the 
ordinary street tratfic and a street railway, it appeared that a viaduct 
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sufficient to carry ordinary traffic on the street would cost about $30,- 
000, whereas the viaduct ordered would cost about $80,000; the in- 
crease being- largely due to the requirements of the street railway traf- 
fic. The court said : 

"The nifaus to be employed to promote the public safcty are primarily 
in the imlftiueiit of the lesisiative braiic^h of the sovenuneiit, to whose au- 
thority Hiu-h mattcrs are committod, and so Ions as the means hâve a siil).stan- 
tial relation to the purpose to be accomplished, and there is no arbitrary 
interférence with pri\ate rights, the courts earuiot Interfère with the exercise 
of the power by enjoiuinK reKulations niade i)i the interest of public safety 
whicli the Législature lias duly enacted." 

After observing that it might hâve been "more fair and équitable to 
require the street railway company to share in the expense of the via- 
duct," the court continued : 

"In the exercise of the police power, it may happeu, as it often does, that 
inequality results whieh the law is powerless to redress. It is only in those 
clear and ujnnistakahle cases of abuse of législative authority that the court 
is authorized, under sanction of the fédéral Constitution, to enjoin the exercise 
of législative power. As we hâve said, we do not think tliis case présents 
that c'iiaraeter of abuse because the street railway company is not required 
to share In the expense of the érection of this viaduct." 

It appearing that conditions resulting from the viaducts of the Ter- 
minal Company in the présent case justified Congress in invoking the 
police power, we are not prepared to déclare the particular manner 
in which that power has been cxercised arbitrary or unreasonable. 
Congress was dealing with actual conditions. The viaducts not only 
crossed over and darkened the streets, but the surface of the streets 
were incumbered with the coiumns that supported the overhread struc- 
tures ; the aggregate resuit being a very substantial interférence with 
the use of such streets. Having ail thèse conditions in mind, it would 
be going far to rule that Congress abused its power by requiring the 
Terminal Company to meet the cost of lighting the streets its struc- 
tures had rendered unsafe. 

In a former suit by the District against the Terminal Company, 
based in part upon the statute hère involved, the Terminal Company's 
demurrer was overruled by the trial court and judgment entered for 
the District. This court, being of the view that "the burden is upon 
the one assailing the law to show that there is, in fact, no necessity 
for the protection soueht to be extended," affirmed the judgment. 
Wash. Terminal Co. v.D. C, 36 App. D. C. 186, 191. The court fur- 
ther said : 

"TTndouhtedly, If, in the opération of the Terminal Company's lines of 
railroad, a danger exists from which the piiMlc is not ade(inately protected by 
the lighting of tbe streets in a manner coinmensiu-ate with the needs of the 
city if the railroad were not présent, the company could be compelled, thron.gh 
the exercise of the police power, to furnish the necessary protection, liy prop- 
erly lighting its traclcs at the points ivhere the danger exists." 

It thus appears that the court then recognized the liability of rail- 
road companies — 



970 265 FEDERAL REPORTER 

"to make streets and highways crossed by tlie tracks of such companles rea- 
sonably safe and convenient for public use, and this at their own expansé." 
Great N. Ry. Oo. v. Clara City, 246 U. S. 434, 437, 38 Sup. Ct. 346, 62 L. Ed. 

817. 

[3, 4] As to the provision requiring the Terminal Company to pay 
the cost of lighting those portions of First and Second street bordering 
on its right of way, a more difficult question is presented. There the 
Terminal Company is occupying its own right of way, and that occu- 
pancy affects thèse streets to no greater extent than the occupancy for 
business purposes of other premises bordering thereon. In other 
words, the évidence fails to show that the proximity to thèse streets 
of the company's right of way appreciably affects either the safety or 
convenience of the public. It therefore is difficult to perceive upon 
what theory the company may be required to meet this particular ex- 
pense. There being no real or substantial reason for invoking the 
police power to protect the public along this right of way, we are 
constrained to rule that Congress exceeded its power when it under- 
took thus to burden the company. This requirement, however, is 
separable from the other requirements of the act of 1908, and it is 
clear to us that Congress would hâve enacted those requirements ir- 
respective of this. El Paso & N. E. R. Co. v. Gutierrez, 215 U. S. 
87, 30 Sup. Ct. 21, 54 L. Ed. 106; United States v. Cella, Z1 App. 
D. C. 423. 

The contention of the Terminal Company that there was excessive 
lighting of the streets under its viaducts may be dismissed, with the 
observation that this question was submitted to the jury and deter- 
mined in favor of the District. 

[5] Lastly, it is contended that the court erred in instructing the 
jury to allow interest on the monthly statements rendered the Terminal 
Company. The statute fixed the liability, and, the suit being for a liq- 
uidated sum, interest was properly allowed. 

Since the judgment included the cost of lighting portions of First 
and Second streets, a charge we hâve found to hâve been beyond the 
power of Congress to impose, it must be reversed, with costs, and the 
cause remanded for a new trial. 

Reversed and remanded. 

SMYTH, Chief Justice (dissenting in part). I concur in ail parts of 
the foregoing opinion excepting that which holds that the company 
is liable for the entire expense of lighting the streets under the via- 
ducts. I think there is no more authority in Congress to require the 
company to pay for any lighting under the viaducts not made neces- 
sary by its acts than to require it to pay for the illumination of a block 
on Pennsylvania avenue many squares away. Such in principle is our 
holding in Washington Terminal Co. v. District of Columbia, 36 App. 
D. C. 186, 191, where this language is used: 

"TJndoubtedly, if, in the opération of the Terminal Company's Unes of rail- 
road, a danger exists from which the public « not adeguately proteoted by 
the lighting of the, af-reets in a manner oommensurate Kith the needs oj the 
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City if the railroad were not prcseni, the Company couldbe compelled, through 
the exercise of the police power, to furnisli the necessary protection by proper- 
ly lighting its tracks at the points where the danger exists." 

The part of the quotation which I hâve underscored sustains the 
contention of the company in the présent case. The latter is required 
to Hght the streets only so far as it may be necessary to protect the 
public from a danger which "the lighting of the streets in a manner 
commensurate with the needs of the city if the railroad were not prés- 
ent" would not guard it against. 

The décisions of the Suprême Court cited in support of the majority 
opinion do not, as I read them, warrant the conclusion reached, but, on 
the contrary, when properly understood, are in conflict with it. In the 
Missouri Pacific Case the contention was made by the railroad com- 
pany that the street railway company should be compelled to pay a 
portion of the expense of constructing the viaduct over the railroad 
company's tracks. The court said: 

"Where a number of railroads hâve contributed to the condition which 
nécessitâtes such improvement in the interest of public safety, it is not an un- 
constitutional exercise of authority, as this court bas he'd, to require one of 
the companies interested to perform such work at his own expense." 

Applying this principle to the case in hand, the court observed that 
if the Street railway company was somewhat responsible for the dan- 
gerous condition which the city sought to remove by compelling the 
railroad itself to erect a viaduct, it was none the less within the power 
of the city to compel the railroad alone to bear the expense of the 
structure. But it will be noted that the theory upon which this was 
held was that the railroad company had created, in whole or in part, a 
dangerous condition, against which the city sought to guard the pub- 
lic. 

The same doctrine is recognized and enforced in the Sacramento 
Case. Under an ordinance of the city of Sacramento the street rail- 
way company was required to sprinkle the streets occupied by it "be- 
tween the rails and tracks and for a sufficient distance beyond the 
outermost rails thereof , so as to efïectually lay the dust and prevent 
the same from arising when the cars are in opération." Hère again 
the condition which the company was required to deal with was pro- 
duced by the opération of its cars. 

In the Clara City Case the only question presented was with respect 
to the power of the state to require the railroad company to lay a side- 
walk over its tracks at a grade crossing in the city. This was neces- 
sary, as, the opinion of the court shows, for the purpose of protecting 
those. who had occasion to cross from dangers resulting from the 
opération of the company's cars. The walk was to be on the com- 
pany's right of way. Neither the city nor any one else, without the 
company's permission, had any right to build the walk there. Of 
course, an order directing the company to construct the walk was 
within the police power. 

If the streets in the case before us need additional lighting on ac- 
count of the tracks running above them, the company should pay for 
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it; but, if they do not, there is, in my judgment, no power in Con- 
gress to make the Company pay for the lighting — to pay for what it is 
the duty of the District to supply. 



tALDWELL V. HOPKINS. 

(Court of Appeals of District of Columbia. Submitted Aprtl 6, 192(). Decîded 

May 3, 1920.) 

No. 3310. 

1. Trusts «S^Slfid) — Trustée may be allowed commission on priiicipal of es- 

tate. 

In a proper case, commission to a trustée may be allowed on the princi- 
pal, as well as on the income, of the estate. 

2. Trusts <S=»316(1) — Trustée allowed cominission on principal only for un- 

usual services. 

A trustée will be allowed a commission on tlie principal of the estate, 
in addition to hls commission on the income, only for unusual services ren- 
dered by him, wliieli are not compensated by his commissions on the in- 
come. 

3. Trusts <S=»315(3) — Allowing commission to trustée on principal as matter 

of law is erroneous. 

Where pétition for commission to a trustée from tlie principal of the 
estate referred the court to proceedings and entries in the case, and 
asked permission to produce évidence as to the services rendered, the court 
shouid hâve required production of such évidence to détermine whether 
the services were not fully compensated by an allowance of the maximum 
commission on the income, for the stated reason that it was based on the 
cliaracter of the trust and the services and responsibility imposed, and 
it was error to direct payment of commission from the principal, on con- 
sidération of the pétition and answer alone. 

4. Trusts ©=315(3) — Commission to deceased trustée may be allowed on 

pétition of administratrix before final distribution. 

If the services of a trustée before bis dcath entitled him to a com- 
mission on the principal of the estate, such commission may be allowed 
on the pétition of his administratrix before the final distribution of the 
trust estate. 

5. Trusts '^=>315(3) — Commission on principal properly referred to auditor. 

On pétition by administratrix of deceased trustée for commission on 
the principal of the estate, It was proper for the court, after passing on 
the issues made by the pleadings and the principles on which the account 
was to be taken, to refer the matter to the auditor to détermine tne 
amount of commission. 

Appeal from the Suprême Court of the District of Columbia. 

Pétition by Anne Seymour Hopkins, administratrix with the will 
annexed of the estate of William A. Jones, deceased, against Hugh 
M. Caldwell, as substituted trustée, to recover commission for serv- 
ices by petitioner's intestate as trustée. From a decree allowing the 
compensation prayed for, and referring the matter to the auditor to 
détermine the amount, the substituted trustée appeals. Reversed and 
remanded. 

Eugène A. Jones, of Washington, D. C, for appellant. 
Paul E. Lesh, of Washington, D. C, and F. S. McCandlish, of 
Fairfax, Va., for appellee. 

^TïsFor other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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SMYTH, Chief Justice. This appeal brings before us for review 
a decree of the Suprême Court holding that a trustée was entitled to 
receive compensation out of the corpus of the trust estate for his 
services in handling and caring for the estate, in addition to 10 per 
cent, paid to him on ail collections and allowances for disbursements 
made by him for counsel fées, premium on his bond, and other out- 
lays. 

William A. Jones was for about 20 years a trustée of the estate of 
Sarah A. Hagner, deceased. He died in 1918. The estate consisted 
of Personal and real property valued at about $121,000. He sold the 
real estate and invested the proceeds. When he took charge of the 
estate it produced yearly about $v3,500, but under his management the 
income therefrom increased, so that at the time of his death it amount- 
ed to upwards of $6,300 a year. 

Upon the death of Mr. Jones, Mrs. Anne S. Hopkins, his daughter, 
was appointed administratrix of his estate, and as such took posses- 
sion of the trust estate. Mrs. Caldwell, life tenant, and mother of the 
potential remaindermen under the will of Sarah Hagner, and the 
wife of Hugh M. Caldwell, the appellant, filed a pétition, asking that 
her husband be substituted for Mr. Jones as trustée. He was appointed 
in October, 1918, but did not cjualify for more than a year there- 
after. In the meantime Mrs. Hopkins continued under the order of 
the court to administer the trust estate. Upon his qualifying, she turn- 
ed over to him ail the trust property, except sufficient to cover claims 
made by her against the estate. 

Later she filed a pétition as administratrix c. t. a. of the estate 
of William A. Jones, deceased, in which she claimed, after alleging 
that she had turned over to Caldwell the property as just stated, that 
a commission was due her on the income collected by her after the 
death of Mr. Jones, and on that portion of the corpus of the trust 
estate on which no commission had been allowed either to her or Mr. 
Jones; also that she was entitled to an allowance for counsel fées. 
She then recited the appointment of Mr. Jones, first as receiver of the 
trust estate, and then as trustée; described the property of the estate 
as a farm in Virginia and two houses on H street, Washington ; that 
there was an indebtedness, chargeable upon the houses, of $8,000 
and interest ; that the farm yielded no income, but the houses pro- 
duced a rental of $3,450 annually ; that he sold the Virginia farm for 
$6,500, and out of the proceeds paid the balance due on the houses ; 
that in 1911 he consummated a sale of the houses for $123,000, after 
having been authorized to do so by the court ; that he was directed to 
hold and invest the proceeds of the sale upon the same trusts as he 
had held the real estate ; and that he continued to administer the trust 
until the time of his death, when the income therefrom was $6,300 
per annum. She referred for a more detailed disclosure concerning 
the matters just mentioned, to the proceedings and entries theretofore 
had and made in the case, and asked leave to produce such évidence 
as might be considered désirable touching the services rendered. 

She further stated that a commission of 10 per cent, had been 
allowed to Mr. Jones in respect to the income collected by him, also 
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S per cent, on account of the principal derived from the sale of the 
Virginia farm; that no allowance on the balance o£ the principal of 
the estate, including the sale of the H street property, had been claim- 
ed or made by the trustée ; that allowance had been made to him from 
time to time for counsel fées; also that no allowance or commissions 
had been made to her for administering the trust since the death of 
her father, and none for services of her attorneys in that connection; 
and she prayed that the matter be referred to the auditor for the 
purpose of settling the commissions and allowances, and for gênerai 
relief. 

Mrs. Caldwell and the substituted trustée, Hugh M. Caldwell, filed 
separate answers. They denied that the estate of Jones was entitled 
to any commission, either on the principal of the estate or on the 
income, or that Mrs. Hopkins was entitled to an allowance for at- 
torney's fées; alleged that the income of the estate, after déductions 
of commissions and charges, was less than $6,000; referred to the 
record of the cause for the accuracy of their statements; and de- 
nied that there was any necessity for an accounting by the auditor. 

Mr. Jones, during his administration of the estate, filed only two 
reports with the auditor — one in 1905 and the other in 1911. In each 
he made claim for commissions and allowances for disbursements. 
He asked and was allowed by the auditor 10 per cent., "the maximum 
commission on income." The allowance was made, the auditor said, 
"in view of the character of the trust and the services and responsibil- 
ity imposed upon him." At no time did Mr. Jones make or intimate 
any claim for a commission on the corpus. The entire amount received 
by him as commission was $8,616.53. In addition he was allowed coun- 
sel fées, the premium on his bond, and a commission of $3,690 paid to 
brokers for effecting the sale of the H street property. 

The decree of the court, appealed from, recited that the cause came 
on to beheard "upon the pétition of Anne Seymour Plopkins * * * 
and the answers thereto of Hugh M. Caldwell, substituted trustée, 
and Sarah S. Caldwell," and held that the estate of William A. Jones 
was "entitled to an allowance of commissions upon the corpus of the 
trust estate administered herein by him as trustée until the time of 
his death, the amount of said commission upon the corpus to be de- 
termined by the auditor upon the référence hereinafter made," and. 
made certain other findings, immaterial hère because the only matter 
complainèd of by the appellant is the holding in respect to the com- 
missioa on the corpus, and the référence of the subject to the auditor. 

[1] It is settled law in this District that in a proper case a com- 
mission may be paid on the principal, as well as on the income, of an 
estate to a trustée. Such was the ruling of the Suprême Court of 
the United States in Barney v. Saunders, 16 How. 535, 541, 14 X. Ëd- 
1047, a case which went up from this court. In passing upon the ques- 
tion the court said that it was customary to make the allowance in 
Màryland and in this District "where the trustée has performed his. 
dutiès with honor and integrity." This décision was followed by us.in. 
Magruder v. Drury, Z7 App. D. C. 519, 538, which, on appeàl, was 
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affirmed upon this point, but reversed as to other matters. 235 U. S- 
106, 113, 35 Sup. Ct. 77, 59 L. Ed. 151. 

[2] It will be noticed, however, that both in the opinion of this 
court and of the Suprême Court in the Magruder Case stress is laid on 
the important character of the services rendered. Mr. Chief Justice 
Shepard, who spoke for the court, quoted this significant passage from 
the report of the auditor: 

"Those collections and thelr disbursement form but a part o£ the service 
imposée! upon thèse trustées, and a much smaller part of their responsibility. 
I hâve taken into considération the magnitude of the principal, Personal es- 
tate, and its shifting character, as illustrated by the conversion of more than 
one-half of the promissory notes into money during the period of this aceount, 
and the reinvestment of the funds in other safe, interest-bearing securitles, as 
well as the discharge of nearly $30,000 of liens upon the real estate. The com- 
pensation allowed in this report is less than the value of the service, but no 
more is claimed by the trustées." 

Commenting upon this the Chief Justice said: 

"We think it sufficient to say that, while the allowance viras a libéral one, it 
is not obviously excessive." 

When the case reaclied the Suprême Court, référence was made 
there also to the unusual character of the work donc by the trustées 
as disclosed in the report of the auditor. The opinion says: 

"As to this allowance, the auditor made a lengthy finding of fact, setting 
forth in détail the services rendered by the trustées over a period of ten years, 
finding, as to the character of the estate, that the great bulk thereof was sec- 
ond trust notes of small amounts, as to which the auditor says that the trans- 
actions were almost innumerable, the total number of notes approximating 
3,000, and he sets forth in détail other services involving care of the real 
estate, looking after the repairs of the property, acqulring parcels of real 
estate, and the sale thereof, and saying in conclusion that he had no hesitancy 
in finding that the trustées were well entitled to the commissions allowed." 

A study of thèse cases satisfies us that it was not the intention of 
either court to rule that a trustée may hâve a commission on the 
corpus in every case, but that the amount of compensation to which 
he is entitled should be determined upon a review of ail the facts 
surrounding the administration of the estate. If the sum which he 
has received as cominission on the income satisfies the requirements of 
justice, then he should hâve no more. A trustée is to be given no com- 
mission, "except for services actually rendered, and as a measure of 
reasonable compensation for the service." Parker v. Hill, 185 Mass. 
14, 17, 69 N. E. 336, 337. Equity is reluctant to diminish the corpus 
of a trust estate, and will not do so, except upon a clear showing that 
justice to the trustée demands it. In re Jones, 4 Sandf. Ch. (N. Y.) 
658 ; Thouron's Estate, 182 Pa. 126, 37 Atl. 861 ; In re Bosler's Es- 
tate, 161 Pa. 462, 29 Atl. 57 ; 39 Cyc. 487. In the latter it is said : 

"As a gênerai rule, commissions on the principal sum coming into the liands 
of a trustée will not be allowed." 

Usually the fund belongs to one person and the income to another. 
Manifestly it would be unfair to deplete the former for the purpose 
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of paying for services which are of value only to the latter. In- 
vestments and reinvestments ordinarily redound to the benefit of the 
income only. If the corpus increases, it may be a question as to 
whether or not the increase wasdue to the management of the trus- 
tée or to causes with which he had nothing to do. 

In the case at bar the trustée was allowed 10 per cent, on ail col- 
lections made by him from the beginning of his trust. In granting 
him this amount the auditor said he had in mind that he was com- 
pensating him, not only for the collection of the income, but for other 
things as well, for he says the allowance was made "in view of the 
character of the trust and the services and responsibility imposed. 
* * * " In addition to his commission on the collections, the trus- 
tée was reimbursed, as we hâve seen, for expenditures made on certain 
accounts. When important work was to be done, he enlisted the 
service of others, and they were paid out of the estate. He at no time 
claimed a commission on the corpus. Does this, when taken in con- 
nection with what the auditor said when niaking him the allowance of 
10 per cent., indicate that the 10 per cent, was to be in full for ail 
services and was accepted as such by the trustée ? If so, he is not en- 
titled to anything additional. 

[3] The trial court evidently proceeded upon the mistaken theory 
that the trustée was entitled, as a matter of law, to a commission on 
the corpus, in addition to what he had received on the income, irre- 
spective of the duties performed and services rendered. It consid- 
ered nothing but the pétition and the answers, according to the state- 
ment in the decree. It is true that Mrs. Hopkins in her pétition re- 
ferred the court for a more detailed disclosure of the allégations in 
her pétition to the proceedings and entries theretofore had and made 
in the case, and asked permission to produce such évidence as might 
be desired concerning the services rendered. The court did not con- 
sider any of thèse things, but based its judgment upon the alléga- 
tions of the pleadings alone. Herein we think it erred. It should hâve 
required the administratrix to lay before it ail the facts and circum- 
stances touching the management of the fund, its investment, etc., for 
the purpose of enabling it, upon a review of the whole situation, to 
say whether or not the 10 per cent, which had been given was suffi- 
cient to compensate the trustée for his services, and, if not, how much 
more should be allowed his estate, so as to make the compensation 
reasonable and just. 

[4] It is strenuously urged by the appellant that even if an allow- 
ance should be made out of the corpus of the estate, this cannot be 
done until the trust has terminated and the corpus is about to be 
distributed. For this proposition he relies chiefly upon Pennsylvania 
cases. While the earlier décisions in that state furnish some support 
to his position, the later ones do not. In Bosler's Estate, 161 Pa. 
463, 29 Atl. 60, the court said: 

"So far as we hâve been able to discover, by a somewhat exhaustive ex- 
aminatlon of cases, the eomiuission on the corpus is iiever allowed nntll the 
trust has ended, or at leasl the particular trustée has oeased to be such." 
(Italics ours.) 
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To the same effect are Thouron's Estate, 182 Pa. 126, 37 Atl. 861 ; 
Penn.-Gaskell's Estate, 208 Pa. 342, 57 Atl. 714; Weiser's Estate, 20 
Pa. Dist. R. 454. Hère the trustée is dead, and, if his estate has 
any right to a compensation upon the corpus of the trust estate, it 
may be enforced now. 

[5] Finally, it is argued by the appellant that the court erred in 
referring the matter to the auditor. Easter v. Ralston, 32 App. D. C. 
12, is cited by him as an authority for his contention. That case 
decided, inter alla, that the court, before referring a cause without 
consent of the parties, should pass upon the issues made by the plead- 
ings, and should also déclare the principles upon which the account is 
to be taken. This course was pursued in the case before us, and hence 
there is no error. 

The decree must be reversed, with costs, and the case remanded for 
further proceedings in accordance with this opinion. 

Reversed and remanded. 



HEAVKIN V. SPICER. 

(Court of Apppals of District of Columbia. Submltted April 5, 1920. De- 
cided May ?,, 1020.) 

No. 3350. 

1. Divorce <S==>302 — Decree awarding custody of child not conclusive as to 

rïghts based on siiiiseciuent chiinges. 

A docroe iH a soit for divorci.', awarding tlie custody of a minor cliild, 
is not conclusive as to tlie ris^lit of custody, eitlier in same or another ju- 
risdlction, if tlie circunistances surrouiiding the child and the other parties 
hâve changed- 

2. Habeas corpus "S^ÎO — Keturn held to show change of situation since de- 

cree awarded custody of chikl. 

A return on writ of habeas corpus, issued on pétition of one to whom 
the custody of niiiior child had been awarded in divorce proceedings, stat- 
ing that because of tlie âge of petitionor the cliild was not properly con- 
trolled, and that thcre were not sullicient school opportunities where pe- 
titioner lived, held to show that conditions had changed since the decree 
awarding custody was rendercd, though there was no spécifie allégation 
to that effect. 

3. Judgmcnt <ê=>815 — Question not concluded in same state is not concluded 

under full faith clause. 

A decree which is not conclusive against the re-exaniinatlon of a cause 
after change of circunistances in the state in which the decree \Yas ren- 
dei'(>d is not conclusive, undcr the full faith and crédit clause of the féd- 
éral Constitution, against a re-examination of the same question in a 
foreign jurisdiction. 

4. Divorce 'S^'M'i — Right to custody of child relitigated only after substan- 

tial chaiifje in the parties. 

To justify a relitigation of the right to tho custody of a child after a 
divorce decree determining the custody, the new circunistances relied on 
must hâve como into existence since the decree, and be of a substantial, 
not shadowy, chaiacter, and nothing that was or might hâve been con- 
.sidered in reaching the former décision can be regarded as new. 

<g=3For other casos Kee same topic & KEY-NUMBER in ail Key-NumbereU Digests & iDdexes 
205 F.— 02 
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Appeal from the Suprême Court of the District of Columbia. 

Habeas corpus proceedings by Anna Eluda Heavrin against Anna 
F. Spicer, to regain possession of a child. From a judgment awarding 
custody of child to petitioner, respondent appeals. Reversed, with 
directions to grant a new trial. 

Dan Thew Wright, of Washington, D. C. (Philip Ershler, of Wash- 
ington, D. C, on the brief), for appellant. 

Spencer Gordon, J. Harry Covington, Edward B. Burling, and Os- 
car W. Underwood, Jr., ail of Washington, D. C, for appellee. 

SMYTH, Chief Justice. The appellee, as petitioner in the court 
below, sued out a writ of habeas corpus for the purpose of regaining 
the possession of a child under 14 years of âge, Mildred Gould Trav- 
ers. The writ was issued and served upon the respondent, appellant 
hère, who made a return and answer and an amended return and an- 
swer thereto. Both were demurred to by the petitioner. The court 
sustained the demurrer, and, the respondent having elected to stand up- 
on her returns, the court awarded the custody of the child to the peti- 
tioner. 

The respondent was married to Victor C. Travers in Dorchester 
county, Md., some 17 years before the institution of this proceeding. 
After about 14 years of married life, in September, 1916, Travers 
secured a divorce a vinculo matrimonii from her in the circuit court 
of that county. The decree gave the custody of their only child, the 
aforementioned Mildred, to the petitioner, who is the mother of the 
respondent. From that time until July, 1919, the child remained with 
her grandmother in Dorchester county; the father making provision 
for her support and éducation. In the last-named month, the respond- 
ent, having in the meantime married one Roy R. Heavrin, and being 
then a résident of Washington, with the consent of the grandmother 
brought Mildred hère, upon the promise, as alleged, "that she would 
keep the child with her for a short time, not over three weeks, and 
then return her" to the petitioner. She dénies the promise in the 
exact language in which it is stated, but does not deny that she made 
such promise in substance. She refused to keep the asserted prom- 
ise, and this action f ollowed. 

[1] Petitioner relies upon the Maryland decree for her right to 
regain possession of the child, and urges that the courts of this Dis- 
trict are bound by it under the f uU f aith and crédit clause of the Con- 
stitution (article 4, § 1). The respondent answers by saying that 
while that decree is binding as to ail matters adjudged, or which might 
hâve been adjudged, by it, it does not bar the courts of this District 
from investigating things which hâve transpired since affecting the 
welfare of the child, and from changing, if necessary, because of those 
things, the child's custody. 

We think this position is supported by the great weight of author- 
ity. The judgment of a court touching the custody of a minor child 
in a divorce suit is "ordinarily not res judicata, either in the same court 
or that of a foreign jurisdiction, except as to facts before the court at 
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the time of the judgment." Mylius v. Cargill, 19 N. M. 278, 283, 142 
Pac. 918, 920, L. R. A. 1915B, 154, Ann. Cas. 1916B, 941. The same 
principle is announced by the Suprême Court of Georgia in Milner v. 
Gatlin, 139 Ga. 109, 112, 76 S. E. 860, 861, where it is said: 

"We are of tlie opinion that the divorce decree awarding the custod,y of the 
child to the father concludes the mother as to tlie father's right to the pos- 
session of the child at the time of its rendition, aud that unless the suhsequent 
decree reforming the judgment is valid, or events transpiring since tlie flrst 
decree show the father to be an unflt person to hâve the custody of his child, 
he is entitled to the child's possession by virtue of the decree." 

In Ex parte Boyd (Tex. Civ. App.) 157 S. W. 254, 255, it was held 
that— 

"An order awarding custody of a child Is not considered res adjudicata, ex- 
cept for so long as the material circumstances existing at the time of the 
order remains unchanged, for it is not the object of the proceeding to award 
custody to establish a permanent custody. And the rule is that, where a new 
State of facts between the parties in relation to the child bas arisen subse- 
quently to the prior adjudication, the niatter should not be adjudged res 
adjudicata." 

The same doctrine is advanced in 9 R. C. L. 294 ; 2 Bishop on Mar- 
riage and Divorce (2d Ed.) 1189. See also a note to In re Alder- 
man, 39 L. R. A. (N. S.) 988. We hâve found nothing to the con- 
trary, unless it be in Slack v. Perrine, 9 App. D. C. 128, which we shall 
consider later. On the other hand, there are many cases holding that 
a foreign decree is not binding at ail upon the infants, since, as as- 
sumed, they were not parties to the proceeding, and that it is their 
welfare, not the right of the contesting parties, that is at issue. Ex 
parte Stewart, 77 Mise. Rep. 524, 137 N. Y. Supp. 202, 205; In re 
Alderman, supra. 

[2] Do the returns of the respondent to the suit show that there 
has been a substantial change in the conditions surrounding the child 
in the case at bar since the decree was rendered? That is, in con- 
ditions wliich were, or might hâve been, considered by the Maryland 
court at the time of rendering its decree. The respondent avers that 
the petitioner is aged and unable on that account to give such atten- 
tion to the welfare and control of the child as otherwise she might 
do ; that the child is now on the threshold of womanhood, and has 
been permitted to hâve her own way and choose her own conduct, with- 
out control, advice, or restraint; that she has, without the knowledge 
of the grandmother [petitioner], become associated with persons 
whose society is against her moral welfare ; that there are no schools 
in the vicinity which could afford the child the éducation which she 
at her présent âge requires and should enjoy; that the respondent and 
her husband are earning good salaries in the government employ, 
and are well able to care for her-, and that by keeping her in Wash- 
ington she will be enabled to enjoy the educational facilities which 
she needs and which this city amply afïords. There is no spécifie al- 
légation that the conditions are différent from what they were when 
the decree was pronounced, but we think that the returns, when fairly 
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construed, show that they are, and that the respondent should be 
given an opportunity to offer proof upon the subject. 

There is nothing in Slack v. Perrine, supra, relied upon by the peti- 
tioner as controlling in this case, which conflicts with what we hâve 
said is, in our opinion, the sounder rule. In that case the contest was 
between the mother, Mrs. Slack, and the Perrines, to whom the cus- 
tody of the children had been given by the father in his will. For 
some time before the father's death he and his wife lived apart. When 
the action for the possession of the children was instituted by the 
mother, the children were in New Jersey. Pending a disposition of 
the case, the Perrines removed the children to the District of Colum- 
bia. The New Jersey court, having acquired jurisdiction of the par- 
ties, proceeded with the case and awarded the custody of the chil- 
dren to the mother. A few days thereafter she instituted habeas 
corpus proceedings in the Suprême Court of this District to get 
possession of the children. From a judgment against her she ap- 
pealed. We reviewed the case, holding that the decree of the New 
Jersey court was conclusive as to ail facts passed upon by it. 

There was no claim that anything new affecting the question of 
custody had transpired between the rendition of the New Jersey de- 
cree and the institution of proceedings in this District; consequently, 
that isa différent case from the one before us. But the court, speak- 
ing through Mr. Justice Shepard, was careful to say of the New Jer- 
sey decree that — 

"In .so far as the infants themselves are concerned, tlie rlglit of the mother 
to their pprmanent custody and control lias not been sottled by that decree. 
Their rights cannot be conclnded or prejudiced by it. Their welfare is a mat- 
ter of paramount considération at ail times, and under ail circumstances." 

Again : 

"If when thèse children shall hâve been delivered to her [the mother] in 
accordance with the opinion of this court, it may be made to appear to the 
satisfaction of a court having jurisdiction in the preniises that she is not a 
proper person to be intrusted with the care and éducation of her own children, 
othcr provision may be made therefor." App. D. C. 100. 

[3] The opinion does not say specifically that this provision would 
hâve to be made by a New Jersey court ; but, if it could be done by 
a court of that state without regard to the préviens judgment upon 
the subject, it could be done by the courts of any other state, since 
the full faith and crédit article does not require that greater effect 
shall be given to a foreign judgment than it would hâve in the state 
where it was rendered. Revised Statutes, § 905 (Comp. St. § 1519) ; 
Embry v. Palmer, 107 U. S. 3, 9, 2 Sup. Ct. 25, 27 L. Ed. 346; Hunt- 
ington V. Attrill, 146 U. S. 657, 686, 13 Sup. Ct. 224, 36 h. Ed. 1123. 

[4] But nothing which was, or might have been, investigated by the 
Maryland decree should be regarded as new. To fall within that 
category the things relied upon must have corne into existence since 
the decree, and they must be of a substantial, not shadowy, character. 
It would, we think, be very detrimental to the welfare of the child 
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to have fréquent litigation over its custody, and such might be the 
case if in a proceeding of this character the defeated party may remove 
the child, if opportunity permits, from this jurisdiction into another, 
and there renew the contest for its possession, without regard to 
what had been adjndged by our courts. Slack v. Perrine, supra. If 
the respondent can establish facts which are materially différent from 
tliose adjudicated, or which miglit have been adjudicated, in the 
Maryîand case, which show that the welfare of tire child requires that 
its custody shall be taken from the grandmother and given to her, 
she wil] be entitled to a judgment in her favor, but not otherwise. 

The judgment must hc reversed, at fhe cost of the appellee, with 
directions to grant a new trial in accordance with the views expressed 
in this opinion. 

Reversed. 



COX V. HK.ADLEÏ et al. 

(Court of Appoals of tho District of Coliimhiîi, Submlttod March 8, 1920. 

Dc'cidod Miiy :i, 1020.) 

No. 1202. 

1. Patents ©^'lOl — Interférence clalms must be construed with spécification 
of originating application. 

In interférence proceedings, the claima must be read in the light of the 
spécification in the application in wlilch tlie.v originated, and must be 
given the broadest interprétation that can reasonal)l.v be supported. 

3. Patents <S=>101 — Elimination of origînator of interférence clalms does not 
affect construction. 

The élimination from interférence proceedings of the orlginator of the 
application, who originated tlie claims, does not affect tlie rule that the 
daims must be construed in the light of those spécifications ; so that it 
was error to limit interfering claims after the élimination of originator 
in a manner which excluded bis spécifications. 

3. Patents "S:=90(5) — Apparatus of senior applicant held not operative. 

In interférence proeeedlng.s, on a claim for bottle-making machine, 
apparatus of senior appJicant held not operative witli machine described 
by the claim, so that .iunior applicant is entitled to priority. 

Smyth, Chief Justice, di.ssenting in part. 

Appeal from Assistant Commissioner of Patents. 

Two interférence proceedings between Charles F. Cox and Benja- 
min T. Headiey and another, and between Charles F. Cox, Benjamin 
T. Headiey and another, and Francis W. Pawling. From a décision 
awarding priority to Headiey, Charles F. Cox appeals. Aiifirmed as 
to the first proceeding, reversed as to the second, and priority therein 
awarded Cox. 

Fritz V. Briesen, of New York City, for appellant. 
C. P. Byrnes, G. H. Parmelee, Geo. E. Stebbins, and E. L. Parmelee, 
ail of Pittsburgh, Pa., for appellees. 

^=>For other cases see same toplc & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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ROBB, Associate Justice. Appeal f rom Patent Office décisions in 
two interférence proceedings, Nos. 40,043 and 40,044, in which priority 
was awarded the junior parties, Headley and Thompson. 

The parties to interférence No. 40,043 are the appellant, Cox, and 
the appellees, Headley and Thompson. The invention inyolved in this 
interférence is an automatic machine for making glass bottles, and is 
expressed in 10 counts, taken from the Headley and Thompson ap- 
plication, of which we reproduce the first : 

"1. In a glass bottling machine, the comblnation of mold carrying mean.s 
rotatably mounted, a pair of molds carried by said means opposite each other 
in radial alignment, a rotatable face plate journaled on a horizontal axis on 
said mold carrying means and carrying one mold of each set, means for rotat- 
ing said face plate to place the molds carried thereby in a vertical charging 
position and then to place said molds in a position to permit removal from 
the blanks Inclosed thereby and thelr engagement by the other molds carried 
by said mold-carrying means, and means for moving said mold-carrying 
means." 

Interférence No. 40,044 originally involved the applications of Head- 
ley and Thompson, Francis W. Pawling, and the appellee, Cox. The 
two counts of this interférence were copied from the Pawling appli- 
cation, and, as there used, describe a manually rotated device for in- 
verting the mold and swinging open the blank mold members in a 
bottle-making machine. We hère reproduce the two counts of this 
interférence : 

"1. In à glass-bottling machine, the comblnation of a cyllndrical carrier 
rotatable about its own axis, and otherwlse movable ohly in a horizontal 
plane, and having a fluld pressure chamber, a mold includlng two mating 
members, at least one of which is movable relative to the other, a piston 
mounted in said fluid pressure chamber, connections between said piston 
and the movable mold member or members, and means for turning said 
cyllndrical. carrier upon its axis to invert the mold. 

"2. In a. glass- working machine, the comblnation of a pedestal, a mold car- 
rier journàléd thereon and axially flxed with référence thereto, a mold in- 
cludlng two swinging mating members pivotally mounted upon the mold 
carrier upon an axis lying at an angle to the axis of the mold carrier, an , 
actuatihg member reciprocally mounted wlthln the journal portion of the 
mold carrier, connections between said actuating member and the movable 
mold members." 

Cox is the senior party in bôth interférences, and the record clearly 
discloses that he was the first to conceive the invention of the issuçs. 
Evidently realizing the handicap under which they were placed, Head- 
ley and Thompson, when the case was reached before the Examiner of 
Interférences, filed a motion, for leave to amend their preliminary 
statement, : but, failing to state a sufficient, reason therefor, the mo- 
tion was denied. Down to this time Headley and Thompson had filed 
no motion, under rule 130 of the Patent Office, attacking the right 
of Cox to make the claims. However, after the adverse décision of the 
Examiner of Interférences on their application to amend their prelim- 
inary statement, they notified Cox that at final hearing they would 
urge that the machine upon which he based his right to make the 
claims . was inoperative, and hence that the claims were not patentable 
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to him. Thereafter the Examiner of Interférences awarded priority 
to Cox in both interférences. Since Pawling took no testimony, he 
was confined to his filing date for conception and réduction to prac- 
tice, and did not appeal from the décision of tlie Examiner of Inter- 
férences. 

On appeal to the Examiners in Chief, the right of Headley and 
Thompson to challenge the operativeness of the Cox device was 
sustained, notwithstanding their failure to file a motion under rule 
130. The Board then ruled that the machine upon which Cox de- 
pended for actual réduction to practice "as an entirety" was not 
"satisfactory," but pointed out that, "when the case was originally 
filed, the Examiner required a division between claims which involved 
the shears, for cutting off the glass above the molds, and the rotary 
plunger or compacting device, which is one of the features alleged to 
be inoperative, and the group of claims which are involved in the in- 
terférence, which ail relate to the mold carrying and operating élé- 
ments," and that the Examiner had found "no necessary connection 
between thèse devices." The Board ruled that, as "the issues cover 
only a subordinate part of the machine which would be capable of 
use in other bottle-blovving machines, and there is no reason to sup- 
pose that this part was inoperative, Cox can at least rely upon his 
constructive réduction to practice on the date of filing of his applica- 
tion, June 4, 1912, and was therefore the first to conceive and first to 
reduce to practice, which entitles him to an award of priority." 

Thereupon, Pawling having dropped out of the case, a pétition for 
rehearing was filed, and the Board set aside their décision and adopt- 
ed the contention of Headley and Thompson that "the subject-matter 
of the issues is a construction in which the molds are reversed, open- 
ed, and closed, and moved from one station to another automatically." 
The Board did not attach any weight to the fact that some of the 
claims had originated in the Pawling application, which admittedly 
did not disclose an automatic structure, because Pawling had been 
eliminated from the interférence. The Board further found that Cox 
had not shown that his combination was susceptible of being substi- 
tuted in machines of the prior art. Thereupon, on appeal by Cox, the 
Assistant Commissioner sustained the ruling of the Board and av/ard- 
ed priority to Headley and Thompson. The Assistant Commissioner 
said : 

"Pawliiiîî is not now involvnd în the interférence, since he took no testi- 
mony and his application was filed after the date establlshed by Headley and 
Thompson. If his application were still in the Interférence, the question of the 
operativeness of that device might hâve to be considered ; but It does not 
follow, even If the Pawling machine is operativo for the purpose for which 
It is iutended, that necessarlly the operativeness of the entire machine of Cox 
eannot be coùsidered, or that the connts must be construed as limited to the 
nieans for opening and closing the molds, irrespective of whether this means 
is operative in tlie machine shown." 

[1] We first will consider the three-party interférence, that is. No. 
40,044. The claims of this interférence, having originated in the Pawl- 
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ing application, must be read in the light of the Pawling spécification. 
Over and over again lias it been determined that such is the rule, and 
that claims must be given the broadest interprétation they reasonably 
will support. Podlesak v. Mcinnernev, 26 App. D. C. 399; Sobev v. 
Holsclaw, 28 App. D. C. 65 ; Miel v. Young, 29 App. D. C. 481 ; 
Kirby v. Cléments, 44 App. D. C, 12; Seymour v. Molyneux (présent 
term) 271 O. G. 688. In the case last cited we said: 

"Wliile we many times Iiave iMiled that a pavty will not be po'rmil:t(>(T to Tiar- 
rovv his claims to suit the exigencies of a given situation, it is ecinally \v('U 
settled that the meaning given to the counts of an interferenoe must he that 
(lisclosed in the .spécification of tlie party flrst to malio the claim." 

In the Pawling spécification, as the Patent Office tribunals recog- 
nized, automatic opérations are not contemplated. The application 
assumes that the blowing opération is to be performed in accordance 
with the teachings of the prior art. Count No. 1 provides, and was 
intended to provide, mechanical means for inverting the rnokl and for 
swinging open the blank mold members. The neck mold is not even 
an élément of this count, nor are the plunger and spécifie form of suc- 
tion mechanism of the Pawling structure made éléments of the covmt. 
Count No. 2 differs from count No. 1, in that the pedestal is included 
as an élément, both mold members are specified as "swinging," and the 
piston is referred to as "an actuating member." Clearly thèse counts, 
as used by Pawling, embrace and were intended to embrace nothing 
more than a distinct subdivision of a glass-blowing machine, which 
Pawling in his spécification states "may, of course, be incorporated 
in varions ways in glass-blowing machines involving other features." 
Thèse claims were suggested to and copied by Cox and Headley and 
Thompson, and, in our view, they should be read novi', as then, in 
the light of the Pawling disclosure. 

[2] The élimination of Pawling cannot resuit in the élimination or 
abridgment of this rule of interprétation. The reason for the rule still 
exists, namely, that the originator of the claims is presumed to hâve 
couched them in language setting forth his particular invention. If 
another claims the invention, it is only fair that the application origi- 
nating the claims should be looked to in determining their scope and 
meaning. In the présent case, merely because Pawling was defeat- 
ed before the Examiner of Interférences, the Patent Office has read 
into the claims of that interférence a limitation utterly inconsistent 
with the disclosure of that application. In so doing the Patent Office 
erred. Reading thèse claims in the light of the Pawling application, 
Cox is entitled to priority, because he discloses everything there dis- 
closed. 

[3] We come now to the décision in interférence No. 40,043, where- 
in the narrower claims originated with Headley and Thompson. It 
follows, from what we hâve said, that thèse claims must be read in 
the light of the disclosure by Headley and Thompson, and we are not 
prepared to disturb the ruling of the Patent Office that, when so read, 
they are not patentable to Cox. 
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The décision in interférence No. 40,043 is affirmed, and the dé- 
cision in interférence No. 40,044 is reversed, and priority as to that 
interférence avvarded Cox. 

Affirmed as to interférence No. 40,043. 

Reversed as to interférence No. 40,044. 

SMYTH, Chief Justice, dissents as to interférence No. 40,044. 



BRIGGS V. BROWNLOW et al. 

(Court of Appoals of District of Columbla. Submittcd April 7, 1920. De- 

cided May 3, 102O.) 

No. 3316. 

1. District of Columbia <S=>16 — Crédit allowed for value of land dedicated at 
time of future (ondemiiation. 

Under Code of l.aw D. C. 1001, § 491g, requiring tlie jury, in assossing 
beneflts to a tract of land froni opening a sti-eet, to consider the value 
of auy part tliereof previously dedicated by the owner, the valuatioii of 
the dedicated part i.s to be deterinined as of the date of the subséquent 
condemnatioii, not the date of dedication ; otherwise the owner would be 
chargeable with the increased valuation of the part not dedicated, with- 
out receiving crédit for a siuiilar incrcase in value of the part dedicated. 

3. District of Columbia "S^^lfi — Evidence of topographical situation of pro- 
posed Street should be introduccd. 

Under Code of Law 1). 0. lliOl, § 401g, requiring the jury, in assesslng 
benefits for a strect extension, to consider the respective topograplii< al 
conditions, evideiu* should be introduccd in proceedings to condemn land 
for a Street extension to show the proposed grade of the street and the 
other topographical conditions. 

3. District of Columbia <S=>12 — Commissioners hâve discrétion to make au- 

tliorîzed strect extension at an angle. 

The commissioners hâve discrétion, in making the street extension au- 
thorized by Act .Sept. 1, 1010, c. 483, 30 Stat. 088, to mals;e the exten- 
sion at an angle with the Une of the existing street between the designat- 
ed terminal strcets ; it not being necessary that the exteiision continue 
tlie existing street in a straight Une. 

4. District of Columbia "S=16 — Jury may be allowed second view after évi- 

dence. 

The view by the jury in eondemnation proceedings allowed by Code of 
Law D. C. 1901, § 401e, is to enable thcm to exercise their own judg- 
ment, derived froin personal knowi(^dge, as well as froin the opinion évi- 
dence, and it was not error to permit a second view of the premises by 
the jury, after hearing the évidence, when they could better apply the 
évidence to the facts. 

Appeal from the Suprême Court of the District of Columbia. 

Proceeding by Louis Brownlow and another against Ahce C. W. 
Briggs for the eondemnation of land necessary for a street exten- 
sion. From a judgment of eondemnation, défendant appeals. Re- 
versed and remanded. 

®=3rot other cabes sec same topic & KEY-NUMBEIl iu ail Key-Nuœbered Digests & Indexes 
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Fulton Lewis and Wm. C. Sullivan, both of Washington, D. C, 
for appellant. 

C. H. Syme, Corp. Counsel, and J. F. Smith and F. H. Stephens, 
Assts. Corp. Counsel, ail of Washington, D. C, for appellees. 

ROBB, Associate Justice. Appeal from a judgment in the Su- 
prême Cotirt of the District condemning land neces.sary for the ex- 
tension of Kenyon street, from Seventeenth street to Mt. Pleasant 
Street, under authority of the Act of September 1, 1916, c. 433 (39 
Stat. 688), which makes applicable subchapter 1 of chapter 15 of the 
District Code, and authorizes the commissioners, within six months, 
to hâve condemned — 

"the land that may be necessary for the extension of Kenyon Street North- 
west, from Seventeenth street to Mt. Pleasant street, with a width of eighty 
feet : Provided, however, that the entlre anioiint found to be due and awarded 
by a .iury in said proceeding as damages for and in reispect of the land to be 
condemned for said extension, pins the costs and expansés of the proceedings 
hereunder, shall be assessed by the jury as benefits." 

[1] In 1893 appellant dedic^ted 136,026 square feet of land for the 
opening of Kenyon street. In this proceeding, for the extension of 
that street, the condemnation of but 17,537.28 square feet was sought. 
Appellant offered to prove the value of such dedicated land at the 
time of the hearing, but, on objection by the District, the évidence 
was restricted to the value at the time of the dedication in 1893. This 
ruling is assigned as error. 

Section 491g of subchapter 1 of chapter 15 of the Code provides : 

"And where any part of any lot, pièce, parcel, or tract of land has been 
dedicated for the opening, extension, widening, or straightening of the street, 
avenue, road or highway, the jury, in determining whether the remainder of 
said lot, pièce, parcel, or tract Is to be assessed for benefits, and the amount 
of benclils, if any, to be assessed thereon, shall also take into considération 
the fact of such dedication and the value of the land so dedicated." 

The jury found benefits resulting from the proposed extension of 
Kenyon street to equal $13,660.36 in value. Of this sum $9,020.36 
was assessed upon parcels of land on either side of Kenyon street, 
comprising parts of the tract of land out of which the dedication of 
1893 was made. In computing benefits, the présent value of thèse 
various parcels of land was considered ; but in fixing the value of 
the land theretofore dedicated the jury were restricted to the date of 
ihe dedication. In other words, benefits were assessed as of the date of 
ihc condemnation, while the value of the land dedicated was fixed as 
of a date some 15 years earlier. That this was not équitable is ap- 
parent, and if the statute reasonably lends itself to a différent inter- 
prétation, that interprétation should be adopted. 

We think it was the intent of Congress that the adjustment should 
be as of the date of the condemnation. Had appellant made no dedi- 
cation in 1893, and her land had been included in this proceeding, 
obviously its value would hâve been fixed as of the présent. Can it 
be that Congress intcridod to discriminate against one whose volun- 
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tary dedîcation results in a public benefit? We think not. In the 
présent case Kenyon street was opened as far as Seventeenth street 
by reason of appellant's dedication. In determining the value of the 
land to be condemned in this proceeding, the jury took into consid- 
ération, of course, the advantages resulting from the opening of Ken- 
yon street to Seventeenth street; that is to say, the benefits resulting 
from appellant's dedication. More than two-thirds of the aggregate 
amount awarded as damages was assessed, as we hâve seen, against 
parcels of land included in the tract from which the dedication 
was made. Appellant, therefore, was discriminated against, by being 
required to contribute toward the présent value of the land con- 
demned, although crédit for similarly situated land dedicated by her 
was given as of the much earlier date of dedication. We are of the 
view that the value of the land dedicated, as well as the value of the 
land condemned, should be considered as of the date of condemna- 
tion. AU of it is wlthin the affected area. This view, not only does no 
violence to the words of the statute, but effectuâtes its apparent intent 
and purpose by placing a public-spirited citizen, who dedicates his 
land for a public purpose, upon an equal basis with those who com- 
pel the District to resort to condemnation. 
[2] No évidence was offered — 

"to prove that an officiai grade had been established for Kenyon street In the 
area of sald extension, or to prove the topographical conditions of the lots, 
pièces, or parcels of land which the jury mlght find to be beneflted by said 
extension." 

Section 491g requires the jury, in determining the amount to be as- 
sessed as benefits, to — 

"take into considération the respective situations and topographieal conditions 
of said lots, pièces, or parcels of land, and the benefits and advantages they 
may severally receive from the opening, extension, widening, or straigUtening 
of the street, avenue, road, or highway." 

It is the contention of appellant that, to enable the jury to take into 
considération "the respective situations and topographieal conditions" 
of the land with référence to the extension of this street, évidence 
should hâve been offered as to the grade of the extension. We think 
this contention in harmony with the requirements of the statute. The 
grade of the street certainly is an élément to be considered by the 
jury in determining both the damages and benefits, and appellant 
was interested in each. 

[3] The commissioners were authorized to institute a proceeding 
"for the extension of Kenyon Street Northwest, from Seventeenth 
street to Mt. Pleasant street." This proceeding contemplâtes that 
the extension, for reasons satisfactory to the commissioners, shall be 
at an angle. It is the contention of appellant that the commissioners 
exceeded their authority under the statute in not making the ex- 
tension in a straight line. While it is true that "ail affirmative acts 
prescribed by the statute in perfecting the proceeding must be shown 
to hâve been complied with by the parties authorized to take and pros- 
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ecute the proceeding" (Lynchburg Invest. Co. v. Rudolph, 40 App. 
D. C. 129, 131), we are not prepared to say that the statute did not au- 
thorize the commissioners to exercise reasonable discrétion in locatin^; 
the extension of this street. There being no évidence of an abuse of 
discrétion, judicial interférence is not justified. Wash. R. & E. Co. 
V. Newrnan, 41 App. D. C. 439. 

[4] We next will consider appellant's contention to the etïect that 
the jury should not hâve been permitted a view of the land and 
premises affected by this proceeding after tlie évidence had been 
introduced. The statute (section 491e) authorizes the jury, after it 
shall hâve been organized, to view and examine "the land and prem- 
ises affected by the condemnation proceedings." The purpose of 
this provision is to enable tlie jury — 

"to exercise its own juelgment, dci'ived from personal knowledge from a view 
of tlie premise.s, as well as from tlie opinion évidence wliicli migiit be l)rought 
before them." Columbia Heishts Realty Co. v. Rudolpli, 217 II. S. 547, 500, 
30 Snp. et. 581. 54 L. Ed. 877, 19 Ann. Cas. 854 ; Wash. R. & E. Co. v. Newman, 
41 App. D. 0. 439, 445. 

Certainly the jury, after hearing the évidence, could the better 
apply it by a second view of the premises, and it vvas not error to per- 
mit that view. 

The court properly instructed the jury as to the burden of proof 
and that only actual spécial beneflts could be talcen into considération. 

The judgment is reversed, with costs, and the cause remanded for 
further proceedings not inconsistent with this opinion, 

Reversed and remanded. 



DANTE V. HUTCHINS. 

(Court of Appeals of District of Columbia. Subniitted March 4, 1920. De- 

eided May 3, 1920.J 

Xo. 3325. 

1. Execiitors and administrators ^^=^122 (Z) — Equily will not require spécifie 

delivery of art (ollection to estate collecter, where bill does not disclose 
right. 

While e(7uity will decree spécifie delivery of works of art, heirlooms, 
etc., whlcb are incapable of duplication or for whicli tbe owner bas a 
Personal attacliment, if the loss could not adequately be compensated in 
damages, it will not decree tlie spécifie delivery of an art collection to a 
collecter of decedent'.s estate, where the bill merely alleged that the col- 
lection was Ihe property of tbe estate, and did not even disclose the dis- 
position made thereof by the will. 

2. Executors and administrators '§='122(3) — Necessity of bond in replevin 

does not entitle estate collecter to sue for personal property in equity. 

The requirement that a plalntiff In replevin give bond does not entitle 
tbe collector of a decedent's estate to sue in equity for personal property, 
since the bond could be given through a bond oompany at tbe expense of 
the estate, and any personal liability assumed by the collector would be 
reimbursed from the assets of the estate. 

Ê=3For other cases sce same toplc & KBY-NUMBBR in ail Key-Numbered Digcsts & Indexei 
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3. Executors and administrators <&==123(2) — Bill alleging défendant claims 

ownershfp disproves she vvas trustée de son tort. 

Allesatlons, in a bill to recover an art collection, that défendant claim- 
ed tlie colloetion as lier individiuil ijroperty, are inconsistent witli a claim 
that défendant is a trustée de son tort, on which plaintiff based his right 
to sue in e(iuit,y. 

4. Executors and adniinistrators <S=>123(3) — Discovery will net be granted at 

suit of collector to détermine strength of adverse title. 

Tlie jurisdiction of eciuity of collertor's suit to recover a decedent's art 
collection cannot be sustained to obtain discovery, where the bill shows 
d<>feii(lant claimed the property by glft from lier deceased husband, and 
the only ohject of discovery must be to ascertain the strength or weak- 
nes.s of lier title, since discovery is granted only to obtain évidence mate- 
rial to plaintiff's owii case. 

5. Executors and adminisfcrators <S='122(2) — Equity jurisdiction to recover 

assets cannot be based on presuniption that service of replevin will be 
opposed. 

A bill in equity for the spécifie delivery of an art collection to the col- 
lector of an estate cannot be sustained merely because défendant keeps 
the collection in a liouse which is closed and eiiuipped witli a Irarglar 
alarm System, since it will not be presumed that défendant would ob- 
struct a duly authorized officer of the law in executing a wrlt of replevin. 

Appeal from the Suprême Court ot" the District of Columbia. 

Suit by WilHam J. Dante, as collector of the estate of Stilson Hutch- 
ins, deceased, against Rose Keeling Hutchins. From a decree dis- 
missing bill because of adéquate remedy at law, plaintiff appeals. 
Afïîrmed. 

Geo. E. Sullivan, of Washington, D. C, for appellant. 
J. C. Gittings and Thos. M. Gittings, both of Washington, D. C, for 
appellee. 

VAN ORSDEL, Associate Justice. Appellant, plaintiff below, as 
collector of the estate of Stilson Hutchins, deceased, filed a bill in 
equity in the Suprême Court of the District of Columbia to obtain 
from défendant, Rose Iveeling Hutchins, widow of Stilson Hutchins, 
spécifie delivery of certain paintings and pictures, alleged to be rare 
Works of art and of great value. 

It is averred that the pictures, listed and described in the bill, are 
located in the former résidence of Stilson Hutchins, which défendant 
bas since his death continued to occupy ; that the custody and posses- 
sion of the art collection by défendant lias been solely as the agent of 
her husband, and permitted by plaintiff for safe-keeping, with the 
understanding that the status c|uo would be preserved ; that plaintiff 
was put upon notice that at the proper time défendant "would make 
claim to said art collection by offering proof of a gift," unconfîrmed 
by any writing; that in pursuance of this claim défendant made writ- 
ten claim in the probate proceedings to the art collection as her indi- 
vidual property, claiming to bave been the owner thereof since long 
prior to the death of her husband, stating that she "would not hesitate 
to make sale and disposition of any part, or ail, of said art collection," 
without référence to jibintiff ; that défendant bas the house contain- 
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ing the collection sealed up and protected by a burglar alarm System ; 
and that plaintiff demanded delivery to him of the property in ques- 
tion, which was refused. 

Plaintiff prays for discovery of the grounds of defendant's alleged 
ownership, and for an injunction or the appointment of a receiver 
pendente lite to safeguard the property, and that défendant be declared 
to hold the property in trust for plaintiff, that delivery of the prop- 
erty be decreed to plaintiff, that défendant be required to pay rental 
for the use and enjoyment of the property, and for gênerai relief. 

Défendant moved to dismiss the bill upon the ground of an adéquate 
and complète remedy at law. From a decree sustaining the motion 
and dismissing the bill, this appeal was prosecuted. 

[1] The case turns upon a question of jurisdiction. It is insisted 
that equity will decree delivery of rare works of art, and therefore it 
was error to dismiss the bill. Unquestionably equity will decree in 
specie works of art, curiosities, antiquities, heirlooms, etc., which are 
incapable of duplication, or things for which the owner has a personal 
attachment. But the party thus invoking équitable relief must be able 
to show that his loss could not be adequately compensated in damages. 
The pictures and paintings are merely property alleged to belong to the 
estate and appraised and listed as such. The bill does not even dis- 
close what, if any, disposition of the art collection was made or at- 
tempted to be made in the will of Stilson Hutchins. For aught that 
the record discloses, possession may be desired for the purpose of 
sale. 

[2] Nor is it important that plaintiff in an action in replevin would 
be required to give a bond. This could be accomplished through a 
bonding company at the expense of the estate, and for any personal 
liability assumed by the collecter in instituting replevin proceedings by 
direction of the court he would be reimbursed from the assets of the 
estate. 

[3] Itis contended by plaintiff that équitable relief should be af- 
forded because under the averments of the bill défendant is a trustée 
de son tort. But plaintiff avers in the bill that défendant claims the 
art collection as "her individual property." A question of title, there- 
fore, existed at the time plaintiff was appointed collecter. Not only 
is defendant's claim of title alleged, but plaintiff prays discovery to 
require a disclosure of the facts upon which defendant's alleged title 
exists. Plaintiff's averments are inconsistent with his claim that de- 
fendant is a trustée de son tort. 

[4] But it is urged that equity has jurisdiction in this case to obtain 
discovery. This contention is without merit, since the bill avers that 
défendant claims title to the art collection by gift from her husband. 
Her position is made clear by the averments of the bill. Discovery 
cannot be employed merely for the purpose of ascertaining the strength 
or weakness of the adversary's title. 

"A bill of discovery cannot be used merely for tbe purpose of enabling the 
plaintifï in such a l)ill to pry into the case of his adversary to learn its 
streugth or weakness. A discovery sought upon suspicion, surmise, or vague 
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sxicsses is called a 'flshing bill,' and will be dismissed. Story, Eq. PI. §§ 320 to 
32f5. Such a bill must seek only évidence wliich is material to the support 
of the complainant's own case, and prying Into the nature of his adversary's 
case will net be tolerated. The principle is stated by a great authority 
upon equity thus : 'Nor has a party a right to any discovery except of fact 
and deeds and wrltings necessary to his own title under whlch he claims; 
for he is not at liberty to pry into the title of the adverse party.' Story, Eq. 
Juris. § 1490; Kettlewell v. Barstow, 7 Ch. App. Cas., 686, 694." Carpenter 
V. Winn, 221 U. S. 533, 540, 31 Sup. Ct. 683, 685 (55 L. Ed. 842.) 

[5] Nor is there merit in plaintifï's remaining contention that a writ 
of replevin could not be executed in this case. The bill contains no 
averment of a threat or déclaration that the officer would be prevented 
from executing the writ. The mère fact that the house in which the 
art collection is kept was closed and equipped with a burglar alarm 
System will not warrant the conclusion that a duly authorized officer 
of the law would be obstructed in executing a writ of replevin. 

The decree is afHrmed, with costs. 

Afïirmed. 



SINCLAIR V. UNITED STiSTES. 

(Court of Appeals of District of Columbia. Submitted April 6, 1920. De- 

cided May 3, 1920.) 

No. 3353. 

1. Homicide <S=169(2) — Similar accidents at same place inadmissible on is- 

sue of reckless driving. 

In a prosecution for manslaughter, by recklessly driving an automo- 
bile so as to throw deceasèd therefrom, it was not error to exelndo tpsti- 
inony that similar accidents had oecurred at the same place, since those 
accidents may hâve been the resuit of recklessness ; but évidence as to 
the condition of the street and that there was a "right mean tum" there 
was properly admitted. 

2. Criminal law 'S='829(3) — Charge requiring flnding of reckless or gros» 

négligence held to cover request. 

A requested charge that accused could not be convicted of manslaugh- 
ter, unless the death was the resuit of excessive speed, recklessness, and 
gross négligence in driving the automobile, was stibstantially covered by 
a charge that before the jury could convict they must flnd défendant giiilty 
of gross négligence or reckless négligence, so that the refusai of the 
request was not error, even if it was correct. 

3. Homicide 'S=125 — ^Breaking of steering wheel held défense, if not caused 

by defendant's carelessness. 

Though a requested charge, directing acquittai If the proximate cause 
of the death was the breaking of the steering wheel of the automobile, 
was properly refused, because omitting the élément of defendant's careless- 
ness as a cause of the breaking, it was error to refuse a requested charge 
directing acquittai, if the death was due to breaking of wheel and the 
break was not caused by any unlawful act of défendant. 

4. Criminal law <3=>814(1) — Charge ghould limit négligence sustaining convic- 

tion of homicide to that alleged. 

In a prosecution for manslaughter, resulting from unlawful speeding 
and reckless driving of an automobile, a charge authorizing conviction 

4fzoFoi other cases see same toplc & KBY-NUMBER in aU Key-Numbered Dtgests & Indexes 
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if tlie jury wore satisfled death resulted froni any négligent act or omission 
of the défendant was erroneous, as not limiting tlie jury to the 
acts of négligence alleged. 

Appeal from the Suprême Court of the District of Cokimbia. 
Charles C. Sinclair was convicted of manslaughter, and lie appeals. 
Reversed and remanded. 

Dan Thew Wright and Walter A. Johnson, hoth of Washington, 
D. C, for appellant. 

J. É. Laskey, U. S. Atty., and Morgan H. Beach, Asst. U. S. Atty., 
both of Washington, D. C. 

SMYTH, Chief Justice. Sinclair was charged with manslaughter, 
and from a conviction and sentence he appeals. 

The indictment upon which he was tried alleged that he "feloni- 
ously, wantonly, recklessly, and negligently did drive and run" an au- 
tomobile "at a great and unlawful rate of speed, and that in so driv- 
ing and running said automobile as aforesaid" he caused one Henry 
l'oison to be thrown ont of the automobile, and thereby inflicted upon 
hira a mortal wound, from vi'hich he died. 

[1] We do not believe that theie was any fault on the part of the 
court in declining to permit a witness to testify that he had observed 
other accidents at the place where this accident occurred, and that he 
had one there himself. Those accidents may ail bave been the resuit 
of carelessness, and, if so, the fact that they took place would hâve 
no tendency to prove that défendant was not négligent. He was, 
howevcr, permitted through a witness to describe the condition of 
the Street at that point, and to say that there was "a right mean turn" 
there. This was proper as bearing upon the question as to whether 
or not that condition or careless driving of the défendant was the 
cause of the accident. 

[2] The court declined to charge the jury at the request of the 
défendant that they could not find him guilty unless the death was 
the resuit of "excessive speed, recklessness, and gross négligence." 
Without deciding whether or not this request stated the law correctly 
with respect to gross négligence, there was no error in refusing it, 
because the court gave substantially the same instruction on its own 
motion. Finney v, District of Columbia, 47 App. D. C. 48, L. R. A. 
1918D, n03. It charged the jury that before there could be a convic- 
tion they must find that the défendant was guilty of "what is known 
as gross négligence, or reckless négligence." 

[3] Complaint is made because the court refused a request to 
charge that, if the jury found that the proximate cause of the death 
was the bi-eaking of a part of the steering wheel of the automobile, 
thereby rendering it useless, they should acquit. There was no error 
in refusing this request, because it omitted the élément of defendant's 
carelessness. The hreaking of the wheel may hâve been due to his 
want of care in driving the machine. But we think that there was 
error in the court's refusai to give a request which said in substance 
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that, if the jury believed that the death was due to the breaking of 
the wheel and that the breaking "was not caused by any unlawful act 
of the défendant," they should acquit. No équivalent instruction was 
given by the court. It must be clear that if the défendant was in no 
wise responsible for the breaking of the wheel, and it caused the ac- 
cident, he should not hâve been convicted. 

[4] As this case will probably be retried, it is proper for us to say 
that the délibérations of the jury should be confined to the charge in 
the indictment. The défendant was not charged generally with nég- 
ligence, but with spécifie acts of négligence, namely, unlawful speed- 
ing and reckless driving. If the death was not caused by those acts, 
or one of them, he was entitled to a verdict of not guilty, irrespective 
of any other négligence with which he might hâve been chargeable. 
None the less the learned trial justice said to the jury that before they 
could convict they must be satisfied beyond a reasonable doubt that 
the death resulted "from some négligent act of this défendant or 
négligent omission to act on the part of this défendant, which resulted, 
proximately and directly, in that death." Under this instruction the 
jury could hâve predicated its verdict of guilty upon acts of négli- 
gence outside of those charged in the indictment. It is not justified 
by anything found in Schultz v. State, 89 Neb. 34, 130 N. W. 972, 33 
L. R. A. (N. S.) 403, Ann. Cas. 1912C, 495, and State v. Watson, 216 
Mo. 420, 115 S. W. 1011, cited by the government. 

In the Watson Case the défendant was charged with carelessly, 
recklessly, and negligently running his automobile over and upon a 
certain street. It was ruled that under this charge proof that he was 
operating the machine in disregard of an ordinance of the city reg- 
ulating the use of such machines was permissible ; in other words, 
that anything which had a tendency to show that he was operating the 
machine in an unlawful way was proper under the charge in the in- 
dictment. But this would not wanant the réception of évidence bear- 
ing upon acts of négligence which did not relate to the driving of the 
machine. The Schultz Case is along the same line. 

The instruction given by the court in the case before us permitted 
the jury to rest their verdict on "some négligent act," whether or not 
it was embraced withirt the charge made in the indictment. As no 
exception was taken to it, it is not ground for reversai ; but we men- 
tion it, that the same error may not be committed at the next trial. 

For the reasons given, the judgment is reversed, and the cause re- 
manded for a new trial. 

Reversed and remanded. 
265 F.— 63 
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HARTSOUGH v. GILE. 



(Court of Appeals ot District of Columbla. Submltted Marcli 10, 1920. Decid- 

ed May 3, 1920.) 

No. 129T. 

1. Patents ®=>91(3) — ^Evidence held to show abandoned machine, not sueeess- 

fnlly reduced to praetice. 

Where an applicant, who apparently had ample means to promote his 
invention, constructed a machine and tested it, but thereafter abandoned 
the machine and flled no application for patent untll after he learned of 
an interfering application, a finding that he had not successfully reduced 
the machine to practlce waa justifled, though he testified that the test 
waa successful. 

2. Patents <§=»91 (3)— Répétition of successful test not necessary, but is best 

évidence of success. 

Where an applicant establlshes that he had reduced his invention to 
practice, it is not incumbent on him to operate his device again; but 
where there is a serious question as to the success of the test, and the 
machine is stUl in existence, a répétition of the test would be the best 
évidence of Its success. 

3. Patents ®=>91(3) — Party who abandons machine after test must bave 

clear évidence that test was successful. 

Party who had constructed and tested a machine, and then put it aside 
and apparently forgot it, untll another in good falth had constructed a 
slmllar machine, put it upon the market, and applied for a patent, must 
hâve very clear and convinclng évidence that the test of his machine fuUy 
complied with the requirements as to the réduction to practlce, or the 
test will be regarded as a mère abandoned experiment, and priority 
awarded to the party through whose efforts the invention was given to 
the public. 

Appeal from the Assistant Commissioner of Patents. 

Interférence proceedings between Ralph B. Hartsough and William 
L,. Gile. From a décision awarding priority to Gile, the junior party, 
Hartsough appeals. Reversed, and priority awarded Hartsough. 

A. C. Paul, of Minneapolis, Minn., and W. G. Henderson and Mel- 
ville Church, both of Washington, D. C, for appellant. 

Fred Gerlach, of Chicago, 111., and Percy B. Hills, of Washington, 
D. C, for appellee. 

ROBB, Associate Justice. Appeal from a décision of an Assistant 
Commissioner of Patents in an interférence proceeding awarding 
priority to the junior party Gile. The invention relates to a plow trac- 
tor and is expressed in a single count, as f ollows ; 

"In a plow tractor, the comblnatlon of a pair of coaxial traiction wheels at 
the sides of the tractor respectlvely, a single front steerlng wheel substantially 
aligned longitudlnally with one of the traction wheels, said longitudinally 
aligned steering and traction wheels being dlsposed at the furrow side of the 
tractor and adapted to travel in the same furrow, a frame supported by said 
traction and steerlng wheels, dlfferentlal gearing between the traction wheels 
and whereby both wlU be driven, and a motor mounted on the frame and 
connected to drive said gearing, said single front wheel when travellng 

^stFox other cases see same toplc & KEY-NVMBBR In ail Key-Numbered Digests & Indexes 
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îu a furrow, acting to automatically steer the tractor; sald gearing caus- 
Ing the traction wheels to be driven at relatlvely differeut speeds In steering 
the tractor responsively to the front furrow wheel." 

In the summer of 1914 Gile built a tractor at Ludington, Mich., 
which we will assume embodied the issue, and in October of that year 
this tractor was taken to a farm near Scottsville, Mich., and there 
tested. In November, following, it was taken back to Ludington, and, 
so far as the évidence discloses was not used thereafter, but found its 
way to a neighboring bail park, where it reraained until the spring, of 
1916, when it was discovered by représentatives of licensees of Hart- 
sough, whose attention was attracted to it by its resemblance to the 
Hartsough tractor their concern was manufacturing under license. 
The Examiner of Interférences found, and we concur in the finding, 
that Gile was inspired to apply for a patent by représentations then 
made to him. After the construction and test of this machine, it ap- 
parently passed out of his mind, for he directed bis attention to the 
construction of another machine, which was completed in the summer 
of 1916, and upon which he almost immediately applied for a patent. 
After a patent had inadvertently issued to Gile upon the application 
induced by the licensees of Hartsough, those licensees ceased paying 
Hartsough royalties, but continued to manufacture the tractor under 
a license from the assignées of the Gile patent. 

[1,2] When Hartsough's application was filed in July 21, 1915, he 
not only had perfected his machine, but had placed the same on the 
market, where it was very favorably received. Gile, whose concern 
manufactured and sold to Hartsough motors for his tractor, and who 
must bave known of the tractor's success, did nothing about asserting 
a claim to the invention, as we bave seen, until after the incident to 
which we bave alluded. The testimony relating to the character and 
sufficiency of the test of the Gile tractor in October of 1914 was taken 
in May of 1917, or more than 2i/o years after the test. The testimony 
tended to show that the tractor did "very good work," or, as Gile him- 
self testified, "Well, we considered the work very good." The testi- 
mony not only is lacking in détail, but is so inconsistent with what 
followed, as to cause us to adopt the finding of the Examiner of In- 
terférences that it falls short of proving réduction to practice. As 
the Circuit Court of Appeals observed in Griswold v. Harker, 62 Fed. 
389, 10 C. C. A. 435, "Actions often speak louder, and frequently more 
truthfully, than words." It is inconceivable that Gile, an intelligent 
man, abundantly able apparently, to take advantage of and protect and 
promote any invention he should make, and who admittedly was en- 
deavoring to evolve a successful tractor, would hâve acted as he did, 
had the test of this tractor been even measurably successful. When 
the testimony was taken the tractor was in existence, and apparently as 
capable of being operated as in 1914, and yet it was not operated. 
While it is not incumbent upon a party, after satisfactorily proving 
réduction to practice, again to operate his device, in a case of this 
sort, where there is a serions question as to the success of a former 
test, the most satisfactory way to settle the c^estion, it occurs to us. 
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would be again to test the machine. There are other circumstances ail 
tending in the same direction to which the Examiner of Interférences 
alluded in his opinion, but which need not be repeated hère. 

[3j This court bas uniformly ruled that where, as hère, a machine 
is constructed, tested, put aside, and apparently forgotten, and another 
party in good faith enters the field and constructs a similar machine, 
puts it upon the market, and applies for a patent, the first party, who 
slumbered upon his rights, must bave very clear and convincing évi- 
dence that the test of his machine fully complied with the requirements 
as to réduction to practice, and that if he fails to sustain that burden 
the test will be regarded as a mère abandoned experiment, and priority 
awarded the party through whose efforts the public received the in- 
vention. Warner v. Smith, 13 App. D. C. 111; Adams v. Murphy, 
18 App. D. C. 172; Howard v. Hey, 18 App. D. C. 142; Quist v. 
Ostrom, 23 App. D. C. 69; Gordon v. Wentvvorth, 31 App. D. C. 150; 
Moore v. Hewitt, 31 App. D. C. 577; CoUis v. Quenzer, 38 App. D. 
C. 481. 

We rule, therefore, that Gile bas not sustained the burden of proof 
in this case, and, as he clearly was lacking in diligence, the décision is 
reversed, and priority awarded Hartsough. 

Reversed. 



PEMBROKE V. SULZEB. 

(Court of Appeals of District of Ooinmbia. Siibmitted March 8, 1020. Declded 

May 3, 1920.) 

No. 1291. 

1. Patents ©==590(7) — Designer of paper made in response to request of manu- 
facturer"» agent held inventer. 

Where a manufacturpr's agent asked tlie président of a paper company 
for a Carbon paper having certain cliaractcristics, without disclosing tlie 
means of accomplisliing the desiied résulta, tlie latter was the inventer 
of a paper whicli possessed the required characteristlcs and others not 
naentioned by the agent. 

3. Patents <S=»91(1) — Applicant filing after patent is issued to another has 
burden of proving priority. 

An applicant, who waited nntil after an interfering patent had been 
Issued to another before ho filed his application, has the burden of prov- 
ing priority of invention beyond a reasonable doubt. 

3. Patents <S='91(4) — Priority of invention of spécial stencil paper and pro- 
cess awarded to patentée. 

In interférence proceedings between the patentée of the Pembroke pat- 
ent for stencil paper and the process for making it and a subséquent 
applicant for a similar patent, priority of invention awarded patentée. 

Appeal from a Décision of the Assistant Commissioner of Patents. 

Interférence proceeding in the Patent Office between Charles J. 
Pembroke and Albert F. Sulzer. From a décision of an Assistant 
Commissioner of Patents, awarding priority to Sulzer, Pembroke ap- 
peals. Reversed. 

©^ssFor othei- casea see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexts 
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Taylor E. Brown, of Chicago, 111., and Reeves Lewis, of Washing- 
ton, D. C. (Frank Keiper, of Rochester, N. Y., in the Patent Office), 
for appellant. 

F. F. Church, of Rochester, N. Y., for appellee. 

ROBB, Associate Justice. Appeal from a décision of an Assistant 
Commissioner of Patents in an interférence proceeding, reversing 
the décision of the Examiners in Chief and awarding priority to 
Sulzer, whose application was not filed until more than two years 
after he claims to hâve made the invention and two months after a 
patent had been issued to Pembroke, the appellant. The invention re- 
lates to stencil paper and the process of making it. It is defined in six 
counts, of which the first and f ourth will serve as examples : 

"1. Tlic i)rocess of making flexible opaque stencil pnper having an opaque 
coating whiol) can be removed at a sinsle sti'oke of the stylus, which consists 
in flrst making a translucent paper nonabsorbeut, then coating .sald paper with 
an opa<iue coating that will aUliere to said paper witbout penetrating the 
(ibi-e of the pnper, said coating being as ilexlble as the paper, but brittle enough 
to be practically ail removod from the paper by a single stroke of the stylus." 

"4. An article of manufacture consisting of a translueent paper web made 
water proof by a tran.slucent coating and then coated on one side thereof with 
a combination of waxy matcrial and opaque pigment." 

Sulzer was gênerai superintendent of film manufacture for the 
Eastman Kodak Company, to which company the application in in- 
terférence was assigned hy him. That company obtained a license 
and option to purchase the Gaisman process for marking photographie 
film négatives. The film cartridge used by Gaisman includes, in ad- 
dition to the film and red paper back, a strip of carbon paper inter- 
posed between them, with the carbon side toward the backing paper. 
In practicing Ihe process the operator opens a small door or slide in 
the back of the caméra, thus exposing the backing paper, upon which 
he writes the desired notation with a stylus. The pressure of the 
stylus transfers the carbon to the backing paper and permits the light 
to penetrate the stencil paper and photographically imprint the no- 
tation upon the film. 

[1] Sulzer was directed to produce film rolls for carrying out this 
process, but he found that ordinary carbon paper was unsatisfactory 
for use in connection therewith. On the evening of February 13, 
1914, therefore, Mr. Pembroke, highly skilled in the art and prési- 
dent of the Kee-Lox Company (large manufacturers of carbon paper), 
was informed by Mr. Flaste, manager of the Kodak Park Works 
of the Eastman Kodak Company, that the company required a spécial 
carbon paper which should hâve certain properties. To quote from 
the testimony of Mr. Haste: 

"It should be opaque and free from defects, like pinholes, and that it should 
liavc the proper^y of the carbon being easily removed when written upon 
with a pencii or stylus, as distinguished from the ordinary carbon paper, of 
which it was required that as imwy impressions as possible could be taken." 

This was tbe extent of the information given Pembroke by Haste. 
He dki not teH Pembroke of the Gaisman invention, or of the pur- 
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pose for which the desired carbon paper was to be used, nor did he 
inform him that it should be waterproof. In other words, Pembroke 
was told in very gênerai terms that a carbon paper was desired pos- 
sessing some, but not ail, of the properties mentioned in the claims 
of the interférence. We fully agrée with the Examiners in Chief 
that nothing more was disclosed to Pembroke by Sulzer's agent, Haste, 
than a resuit to be accomplished, and that Pembroke is the real in- 
venter of the subject-rnatter of thèse claims. Sendelbach v. Gillette, 
22 App. D. C. 168; Anderson v. Wells, 27 App. D. C. 115; Robin- 
son V. McCormick, 29 App. D. C. 98, 10 Ann. Cas. 548 ; McKeen v. 
Jerdone, 34 App. D. C. 163; Hart & Barber v. Wiig, 49 App. D. 
C. , 258 Fed. 978. 

[2,3] After the completion of his in-vention, but before manufac- 
turing paper embodying it for the Eastman Kodak Company, Pem- 
broke required and obtained from that company an agreement not to 
analyze his coating or "dope." Thereafter large quantities of paper 
were manufactured and sold by him to that company. Having wait- 
ed until after the issuance of the Pembroke patent to file his applica- 
tion, the burden is upon Sulzer to establish his case beyond a rea- 
sonable doubt. Not only has he failed to do this, but, in our view, 
he has failed to establish by even a prépondérance of évidence that 
he, and not Pembroke, is the inventer of the claims of the issue. 
We therefore adopt the carefuUy prepared and satisfactory opinion 
of the Examiners in Chief, reverse the décision of the Assistant Com- 
missioner, and award priority to Pembroke. 

Reversed. 



UNITED STATES ex rel. WIDENMANN v. COLBY, Secretary of State. 

(Court o£ Appeals of District of Columbia. Submitted April 6, 1920. De- 

eided May 3, 1920.) 

No. 3343. 

1. Constitutional law «S^IO — Secretary of State cannot învestigate truth of 

notice of ratification of amendment. 

Under Rev. St. § 20.5 (Comp. St. § 303), the Secretary of State is re- 
quired to issue his proclamation of an amendment to the Constitution of 
the United States on receipt of notice from the required number of states 
of ratification of the amendment, and lie lias no discrétion to détermine the 
truth of the facts stated in the notice from the states. 

2. Mandamus '©='16(1) — Fact of ratification of amendment, and not procla- 

mation, govems, so mandamug denied as ineffectual. 

Under Const. art. 5, it is the approval of the requisite number of states 
that gives validity to a constltutional amendment, not the proclamation 
of ratification issued by the Secretary of State ; so that a citizen has no 
interest entitling him to mandamus to compel revocation of tlie proclama- 
tion of the adoption of the Eighteeuth Amendment. 

Appeal from the Suprême Court of the District of Columbia. 

Pétition by the United States, on the relation of Robert A. Widen- 
mann, for writ of mandamus against Robert Lansing, as Secretary of 
State of the United States. Rule denied, and pétition dismissed, and 

®;»For other cases soe same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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relator appeals. Pending the appeal, Bainbridge Colby succeeded 
to the office of Secretary of State, and the case was revived against 
him. Affirmed. 

Richard S. Harvey and H. R. Webb, both of Washington, D. C, 
and Everett V. Abbott, of New York City (George W. Tucker and 
Benjamin Tuska, of NeW York City, on the brief ), for appellant. 

Wm. L,. Frierson, Asst. Atty. Gen., for appellee. 

SMYTH, Chief Justice. Widenmann filed his pétition in the Su- 
prême Court of the District against Robert Lansing, as Secretary 
of State, and asked for a rule upon him to show cause why a writ 
of mandamus should not issue commanding him, as Secretary of State, 
to cancel the proclamation and certificate theretofore issued by Frank 
L. Polk, as Acting Secretary of State, in pursuance of section 205 of 
the Revised Statutes of the United States (Comp. St. § 303), to the 
effect that the proposed Eighteenth Amendment to the Constitution of 
the United States had "become vahd, to ail intents and purposes, as 
a part of the Constitution of the United States." The rule was 
denied, and the pétition dismissed. Widenmann appealed. Since that 
Mr. Lansing resigned, and the case has been revived in the name of 
Mr. Secretary Colby. 

The assumption of the petitioner is that the Eighteenth Amendment 
was not validly adopted, and therefore that the proclamation which 
he asks to hâve canceled should not hâve been issued. He endeavors 
to support his contention by varying arguments, but we do not think it 
necessary to notice any of them, since the case must be disposée of 
on a ground that has no relation to the validity of the amendment. 

[1 ] Section 205 of the Revised Statutes of the United States reads : 

"Whenever officiai notice is recelved at the Department of State that any 
amendment proposed to the Constitution of the United States has been adopted 
according to the provisions of the Constitution, the Secretary of State shall 
forthwith cause the amendment to be published in the newspapers authorized 
to promulgate the laws, with his certificate, specifylng the States by which 
the same may hâve been adopted, and that the same has become valid, to ail 
Intents and purposes, as a part of the Constitution of the United States." 

It will be observed that by this section is was the duty of the Acting 
Secretary of State, upon receiving officiai notice from three-fourths of 
the several states (Constitution, art. 5) that the proposed amendment 
had been adopted, to issue his proclamation. He was not required, or 
authorized, to investigate and détermine whether or not the notices 
stated the truth. To accept them as doing so, if in due form, was 
his duty. As soon as he had received the notices from 36 of the states 
that the amendment had been adopted, he was obliged, under the stat- 
ute, to put forth his proclamation. No discrétion was lodged in him. 
The act required was purely ministerial. Now, there is no allégation in 
the pétition of Widenmann that the Acting Secretary of State did not 
receive officiai notice from the requisite number of states, nor does the 
petitioner in argument claim that he did not. In fact, as we understand 
it, he admits that he did. His insistence is that the officiais of the 
lèverai states should not hâve issued the notices ; but, as we hâve said, 
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the Acting Secretary had no authority to examine into that matter, 
to look behind the notices. From thèse considérations it follows that 
the Acting Secretary, instead of failing to perform a duty imposed 
upon him by statute, the performance of which should be coerced by 
mandamus, performed a duty enjoined upon him by statute in issuing 
the proclamation in question. Under those circumstances there is no 
basis for the relief sought by the petitioner. Supervisors v. United 
States, 18 Wall. 71, 77, 21 L. Ed. 803; United States v. County oi 
Maçon, 99 U. S. 582, 591, 25 h. Ed. 331 ; Ex parte Rowland, 104 U. 
S. 604, 612, 26 L. Ed. 861 ; United States ex rel. International Con- 
tracting Co. v. Lamont, 155 U. S. 303, 308, 15 Sup. Ct. 97, 39 L. Ed. 
160. 

[2] Moreover, even if the proclamation was canceled by order of 
this court, it would not affect the validity of the amendment. Its 
validity does not dépend in any wise upon the proclamation. It is the 
approval of the requisite number of states, not the proclamation, that 
gives vitality to the amendment and makes it a part of the suprême 
law of the land. Article 5 of the Constitution says the proposed 
amendment "shall be valid to ail intents and purposes, as part of this 
Constitution, when ratified by the Législatures of three-fourths of 
the several states, or by conventions in three-fourths thereof, as the 
one or the other mode of ratification may be proposed by the Con- 
gress." The petitioner lias no interest in the prayer of his pétition, 
because, if granted, it would avail him nothing. 

Perceiving no error in the action of the trial court, \ve afifirm the 
judgment with costs. 

Affirmed. 



In re SORUM. 



(Court of Appeals of District of Columbla. Submitted March 8, 1920. Decid- 

ed May 3, 1920.) 

No. 1290. 

1. Patents <&=>26(2) — Combinîng adding machine and denominationalizing 
mechanism held invention. 

The combinatlon with an adding machine of a denominationalizing 
mechanism, instead of coin ejectors, as in the prior art, wliicli had pre- 
viously occurred to no one else, disclases invention, since the art Is com- 
paratively new, the machines brought into co-operation are complieated, 
and the advance acliieved by tliat co-operation is marked. 

2. Patents "S^SS — Acceptance and utility is évidence of invention. 

The patent law regards the acceptance and utility of a change as évi- 
dence of invention. 

3. Patents <S=32 — Doubts resolved in favor of invention. 

Where it is doubtful whether a patent application discloses invention, 
the doubt should l)e resolved in favor of the applicant. 

Appeal from the Commissioner of Patents. 

In the matter of the application of Alexander E. Sorum for the 
allowance of a patent. From a Patent Office décision, rejecting claims 
5 to 21, inclusive, the applicant appeals. Reversed, and case remand- 

^=»Ft)r other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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ed for the allowance of such claims as will adequately cover the 
invention. 

H. C. Robb, of Washington, D. C, and J. F. Robb, of Ckveland, 
Ohio, for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Pat- 
ents. 

ROBB, Associate Justice. Appeal from a Patent Office décision 
rejecting 17 claims, from 5 to 21, inclusive, of which claims 7 and 
20 are sufficiently illustrative : 

"7. The combination with an adilins inacliine comprisiiig an accumulating 
meclianism and maiiipulatinp: déviées eontrollinK tlu> sctting np of aniounts to 
be accumulated, of denoiiiinational «nintcrs, and mcans for operating the 
eonnters automatically and Incident to tlie opération of the aceumidating 
moeliaiiism to détermine tlie niunber of nnits of différent (l(;noininations or 
values nee<'ssary to niat;e up eacli amount set up by tlie nianipulative devices 
for accumulation." 

"20. In a machine of the class dcscribed, the combination of a plurality of 
C'ounting devices, an actuator assoctated with ea(;h counting device, operating 
mean.s for the actuators normally Inoperatlve relative theroto, and means for 
initially seleeting ono or more of the actuators to render the same operative 
in respect to said operating means, and accounting mechanisni including ac- 
counting instrunien1aliti(>s adapted for preliminary sélection by the aforesald 
.seleeting means, and operating means for said instrumentalities actuated 
from the above-mentioned operating means." 

[1] The pay rolls of large employers of labor are made up in ad- 
vance, and, in making up tnose pay rolls, it is désirable that a printed 
record of each wage item be kept and a constant total of ail items car- 
ried. If this is donc, time and labor will be conserved, because the 
spécifie number of bills and coins reejuired to be obtained at the bank 
will be known in advance. It was to meet this condition that the 
applicant brought together his combination. Prior to the entry of 
Sorum into the field, Gritïen had invented a machine "for automatically 
registering or recording the différent dénominations of coin and 
paper money necessary to make up any given amount." Patent 979,- 
391, December 20, 1910. In other words, the function of Griffen's 
machine is automatically to separate a given amount into its clé- 
ments. Marks (British, 28,084, December 5, 1912) had evolved a 
combined adding machine and ejecting mechanisra; that is to say, it 
is necessary in the Marks machine to guess at the approximate amount 
needed, place it in the machine, and then hâve it separated into its 
éléments. The Commissioner says of this invention : 

"Jnstead of listing ou what applicant r(îfers to as a ■donominatlonalizing" 
mechanism the smallest number of coins necessary to pay the roll, the smallcsc 
number of coins are ejected to pay each item of the roll." 

The Patent Office tribunals were of the view that no invention was 
involved "in combining with the adding machine a denominationaliz- 
ing mechanism, instead of coin ejectors." We are unable to accept 
this conclusion. Appellant stands forth as the originator of the idea. 
Up to the time he gave it expression, it apparently had occurred to 
no one else. He not only conceived the idea of combining an adding 
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machine with a denominationalizer, but put that idea into effect by 
so combining the two machines as to bring about a new and useful 
resuit. In the circumstances, we think that what he has donc amounts 
to invention. Inasmuch as the art is comparatively new, the machines 
brought into co-operation by the applicant complicated, and the ad- 
vance achieved by that co-operation marked, there is ample room for 
the application of the gênerai rule — 

"that if a new comblnation and arrangement of known éléments produee a 
new and bénéficiai resuit, never attained before, It is évidence of invention." 
Loom Co. y. Higgins, 105 U. S- 591, 26 L,. Ed. 1177. 

[2] The observation of the court in Diamond Rubber Co. v. Con- 
solidated Rubber Tire Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 
527, is hère pertinent; 

"The law has other tests of the invention than subtle conjectures of what 
might hâve been seen and yet was not. It regards a change as évidence of 
novelty ; the acceptance and utllity of change as a further évidence, even as 
démonstration." 

[3] Under the rule announced in the Eastwood and Harbeck Cases, 
33 App. D. C. 291, and 39 App. D. C. 555, applicant would be entitled 
to a patent, even if this were a doubtful case. 

The décision is reversed, and the case remanded for the allowance 
of such of the claims as will adequately cover applicant's invention. 

Reversed and remanded. 
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PROWINSKY V. SECOND NAT. BANK. 

(Court of Appeals of District of Columbia. Submitted March 5, 1920. Décid- 
ée! May 3, 1920.) 

No. 3327. 

1. Pleadîng <S=>155 — Affidavit of défense must clearly state grounds. 

In a bank's action to recover an overdraft, the depositor's affidavit of 
défense that, being Ignorant of the true state of his aeeount, he was in- 
formed it was $1,036 and was given a certified check for that amount, and 
that hls passbook is in plaintifE's possession, and that plalntifTs claim 
should be matter of strict proof, was insufficient under the seventy-third 
rule, which requires such affidavit, not only to interpose a strict déniai, 
but to clearly state grounds of défense, which, if true, would defeat 
plaintilï's claim in whole or in part. 

2. Banks and banking ©='150 — ^Bank can recover from drawer amount of 

overdraft in certified check. 

A bank can recover from the drawer of a check, whether certified or 
not, in indebitatus assumpsit for money paid to his use, if the check 
amounts to an overdraft. 

3. Payment <@=85(1) — Money paid under mistake of fact may be recovered. 

One who pays money to another under an honest mistake of fact may, 
in the absence of an équitable défense, recover the money so paid. 

Appeal from the Suprême Court of the District of Columbia. 
Action by the Second National Bank against Joseph A. Prowinsky. 
Judgment for plaintifï, and défendant appeals. Affirmed. 

Francis P. Sheehy and Vincent A. Sheehy, both of Washington, 
D. C, for appellant. 

Alexander Wolf , of Washington, D. C, for appellee. 

VAN ORSDEIv, Associate Justice. Action by appellee bank, plain- 
tifï below, to recover from appellant an overdraft of $1,009.93. It 
appears that défendant at various times covering a period of three 
months deposited in plaintifï bank the sum of $1,127.26, and drew 
theref rom, reducing his balance to $26.87. He then drew a check 
payable to his order in the sum of $1,036.80, which the cashier, 
through a mistake of one of the bookkeepers, certified as good, and 
upon such certification défendant indorsed the check and negotiated 
it at another bank in the city of Washington. In regular course plain- 
tifï bank paid the check. When the mistake was discovered, demand 
was made upon défendant to pay the overdraft. He denied liability. 
Hence this suit. 

Plaintifï filed a déclaration with affidavit of merit under the seventy- 
third rule. In the affidavit the transactions of défendant with the 
bank are set out in détail, showing that the account of défendant was 
overdrawn by the certification of the check through a mistake of fact. 

Défendant interposed a demurrer to the déclaration, which was 
overruled by the court. He then filed his pleas and affidavit of défense. 
The affidavit amounted to a plea of ignorance of the amount deposited 
and the amounts checked out of the bank, and set up that upon in- 

or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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quiry as to the amount of his balance he was informed that it was 
$1,036.80, whereupon he received a certified check for that amount, 
supposing the account settled. He then avers that the passbook and 
canceled checks are in the possession of the bank, and he is not advised 
as to the correct amount of the balance at the time of closing the ac- 
count, and he therefore believes that the claim of plaintiff should be 
a matter of strict proof. 

On motion, judgment was entered for plaintifif, from which this ap- 
peal was taken. 

[1] The affidavit of défense was insufficient under the seventy-third 
rule. It presented no issue of fact which called for the intervention 
of a jury. Défendant is required by the rule, not only to interpose a 
strict déniai of plaintifif's right of recovery, but he must clearly state 
the grounds of his defen,se, which, if true, would defeat plaintifif's 
claim in whole or in part. Fidelitv & Deposit Co. v. United States 
ex rel. Smoot, 187 U. S. 315, 23 Sup. Ct. 120, 47 L. Ed. 194. 

[2] This is not the case of a paying bank attempting to hold the 
payée of the check, who is not the drawer of the check. The action 
hère is against the drawer of the check, and, whether the check is 
certified or not, it merely amounts to an overdraft for which the bank 
may sue in indebitatus assumpsit for money paid to his use. Morse 
on Banks and Banking, vol. 1, § 360; Franklin Bank v. Byram, 39 
Me. 489, 63 Am. Dec. 643; Thomas v. International Bank, 46 111. 
App. 461. 

[3] To the rule, that one who pays money to another under an 
honest mistake of fact may, in the absence of an équitable défense, 
recover the money so paid, there is no exception. 

"It is a gênerai rule that where money is paid by mistake, nelther party 
being in fault, the party paying the money may recover it as money paid 
wlthout considération, as money had and received by the défendant to the 
use of the plaintlfiC." Hlbbs v. Beall, 41 App. D. C. 592. 

See, also, Strauss v. Hensey, 9 App. D. C. 541. 
The judgment is affirmed, with costs. 
Afifirmed. 
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DOESEY V. DISTRICT OF COLUMBIA et al. 

(Court of Appeals of District ol Colunibia. Subniitlcd Mardi 5, 1920. De- 

cided May 3, 1020.) 

No. 3334. 

Intoxicating liquors <^^255 — Seized liquors cannot be held indeflnitely with- 
out iniorniation against owner. 

IJndor Rev. St. D. C. SS 4()!), 414, authoriziiig dcteiitiou of propert.v talien 
from arrested persoii and re(iuiriiig its rentoration if the person is in- 
nocent, a prorapt prosocutioii of the person is contempla ted, ,so that in- 
toxicating liquor, seized on the arrcst of a person in possession of it 
on a charge of illegally bringing it into the District, cannot be fiirther 
detained by the property clcrli of the District after a laps(! of more than 
one year from the time of arrest, witliout an indictment or information 
having been tiled. 

Appeal from the Suprême Court of the District of Columbia. 

Action in replevin by Robert L. Dorsey against the District of Co- 
lumbia and Edwin B. Hesse. From a judgment sustaining défend- 
ants' motion for the restoration of property, plaintifF appeals. Re- 
versed and remanded. 

T. M. Wampler, of Washington, D. C. (Foster Wood, of Wash- 
ington, D. C, on the brief), for appellant. 

C. H. Syme, Corp. Counsel, and F. H. Stephens, Asst. Corp. Coun- 
sel, hoth of Washington, D. C, for appellees. 

VAN ORSDEL, Associate Justice. This is an action in replevin 
to recover possession of a shipment of whisky alleged to hâve been 
brought into the District of Columbia by appellant in violation of 
the Reed Prohibition Act (40 Stat. 1151 [Comp. St. Ann. Supp. 1919, 
§ 10387ee]). The property was seized by the police officers and 
turned over to appellee Hesse, the property clerk of the District. 
The writ issued upon the plaintiff's pétition, and the marshal took 
possession of the property. Thereupon défendants filed a motion, 
supported by the affidavit of défendant Hesse, for the restoration of 
the property to bis possession. From a judgment sustaining the mo- 
tion, this appeal was taken. 

Défendant Hesse claims the right to retain the property as évidence 
of crime. Section 409 of the Revised Statutes of the District of 
Columbia provides : 

"Ail property, or money alleged or snpposed to hâve been foloniously ob- 
tained, or whicli shall be lost or abandoned, and wliich shall be thereafter 
taken into the custody of any member of the police force, or the police or 
criminal court of the District, or which shall come into such custody, shall be, 
by such member, or by order of the court, given into the custody of the prop- 
erty clerk and kept by him." 

Section 414 provides that — 

"Whenever property or money shall be taken from persons arrested, and 
shall be alleged to hâve been felonlously obtained, or to be the proceeds of 

£=3For otber cases see same topic & KËY-NUMBER in ail Key-Numbered Digests £ Indexes 
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crime, and wïïènever so broughi wfth such clalmant and ffie person arrested 
before any court for trial, and tbe court shall be satlsfled from évidence that 
the person arrested is Innocent of the offlense alleged, and that the property 
rightfuUy belongs to him, said court may, in wrlting, order such property or 
money to be returned, and the property clerk, if he hâve it, to deliver such 
property or money to the accused person hlmself, and not to any attorney, 
agent, or clerk of such" accused person." 

It is not contended that the property was feloniously obtained or 
lost or abandoned, nor is it the proceeds of crime. It is unnecessary 
to consider the debatable question of the power of the property 
clerk to hold property merely as the évidence of crime. More than 
a year has elapsed since the property was seized by the police, and 
no information has been filed or indictment returned against plain- 
tiff. Défendant Hesse in his affidavit makes no attempt to justify 
this unwarranted delay. Under the statute, the warrant of the prop- 
erty clerk for such détention consists primarily in a complaint prompt- 
ly foUowed by a formai charge of crime from which the authority of 
the clerk to detain the property taken from the accused may be as- 
certained. The statute specifically contemplâtes prompt action to 
détermine the right of the accused to hâve his property returned. 
In the absence, therefore, of a formai charge of crime against plain- 
tiflf, défendants are without authority in the premises. 

Assuming that détention, followed by prompt action on the- part 
of the officers, is authorized, there seems to be no justification for 
holding a large quantity of liquors merely as évidence of crime, since 
a pint bottle of the whisky would furnish as complète évidence of 
the offense alleged to hâve been committed as would the entire ship- 
ment seized and detained. The offense consists in bringing the liquot 
into the District, and is as complète by bringing in a pint bottle as a 
barrel. As suggested, however, the statute contemplâtes speedy ac- 
tion to détermine the right of défendant to the property seized. It 
therefore follows that property cannot thus be seized and indefinitely 
detained to suit the convenience of the prosecuting officers. There 
must not only be a formai charge, but prompt trial, to justify such 
détention. 

The judgment is reversed, with costs, and the cause remanded for 
fufther proceedings not inconsistent with this opinion. 

Reversed and remanded. 
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ÏOUNG T. DISTRICT OF COLLMBIA et al. 

{Court of Appeals of District of Columbla. Siibmltted March 5, 1920. De- 

cided May 3, 1020.) 

No. 3335. 

Appeal from the Suprême Court of the District of Columbla. 

Replevin by George J. Young against the District of Columbla and Bdwin 
B. Hesse. From a judgment restoring property to défendants, plaintiff ap- 
peals. Reversed and remanded. 

T. M. Wampler, of Washington, D. C. (Foster Wood, of Washington, D. C 
on the brief), for appellant. 

C. H. Symê, Corp. Counsel, and F. H. Stephens, Asst. Corp. Counsel, both of 
Washington, D. C, for appellees. 

PER CURIAM. The judgment Is reversed, with costs, and the cause re- 
manded for further procccdings, unon the authority of Dorsey v. District of 
Columbia et al., 40 App. D. C. , 265 Fed. 1005, this day decided. 

Reversed and remanded. 



BELL V. UNITED STATES. 

< Court of Appeals of District of Columbla. Submitted April 5, 1920. De- 
cided May 3, 1020.) 

No. 3336. 

Weapons «S^»? — ^Carrying concealcd weapon from place of purchase to home 
constitutes no offense. 

Under Code of Law D. 0. 1901, § 855, providing that the prohibition 
against carrying concealed weapons shall not prevent carrying the same 
from place of purchase to dwelling house, it was manifest error for the 
court, in a prosecution for carrying a concealed weapon, where accused 
testified that he had just purchased the weapon and was taking it home, 
to instruct the jury to convict, notwithstanding they might flnd that fact 
from the évidence. 

In Error to Police Court of District of Columbia. 

George Bell was convicted of carrying concealed a weapon, and he 
brings error. Judgment reversed, with instructions to grant a new 
trial. 

A. R. Mullowny, of Washington, D. C, for plaintifï in error. 
J. E. Laskey, U. S. Atty., of Washington, D. C. 

SMYTH, Chief Justice. This is a writ of error to the police court. 
Bell was convicted of the crime of carrying deadly weapons. The in- 
formation upon which he was tried is in two counts. The first charged 
him with having unlawfully concealed about his person a deadly 
weapon, and the second with carrying openly a deadly weapon with 
the intent of unlawfully using the saine. On behalf of the govern- 
ment the testimony showed that when the police officer arrested the 
défendant he found concealed in his coat pocket a loaded revolver, 
and that the défendant explained that he had just bought the pistol 
and was carrying it home. The défendant testified that he had pur- 

<gsaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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chased the pistol at the picnic grounds where he was employed, that it 
was loaded when he purchased it, and that he was on his way home 
from the place of purchase when the officer apprehended him. In its 
charge to the jury the court said that — 

"if a person carried a deadly vveapon coneealt'd from tlu' place of purcliaso 
to his home he would be guilty under the statuto, and that if the jury believcd 
from the évidence beyond a reasonable doubt that the défendant was carry- 
ing the pistol concealed about his person when he was arrested, their verdie t 
should be guilty, notwithstanding that they miglit find from the évidence that 
he was on his way from the place of purchase of the pistol to his home.' 

The statute under which the information was filed reads thus : 

"Any person who shall within the District of Columbia liave concealed 
about his person any deadly or dangerous weapon, or who sluill carry openly 
any sueb weapon, wlth intent to unlawfully use the same, shall be flned" 

— or imprisoned, as the court may détermine. But it has this proviso : 

"That nothing eontalned in thls section shall be so construed as to prevent 
any person from keeping or carrying about his place of business, dwelling 
house, or preinlses any sueh dangerous or deadly weapon, or from carrying the 
same from place of purchase to his dwelling hous<ï. * * * " Code D. C. 

§ 855. 

Clearly the instruction quoted was wrong. The défendant had a 
right to carry the revolver, loaded or unioaded, from the place of pur- 
chase to his home ; and whether he had it on his person at the time 
of his arrest for that purpose only, or for sonie unlawful purpose as 
well, was a question of fact, which should hâve been submitted to the 
jury, to be resolved by them from the circumstances of the case. The 
government admits this, and in effect concèdes that the instruction 
complained of is erroneous. 

We therefore reverse the judgment, with instructions to grant a 
new trial. 

Reversed. 
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MAREMONT v. OLSON. 

(Court of Appoals of District of Colnmbia. Submitted March 8, 1920. De- 

ciaoa May 3, 1920.) 

No. 1285. 

1. Patents ®=>91(1)— Junior applicant has burden of proof in interférence 
proceedings. 

In interferenco proceodings, tlie junior applic-ant for patent has the 
bnrden of proving liis clalm to priority. 

3. Patents «=5113(7)— Décision hy three tribunals of Patent Office against 
junior applicant not disturbed, unless clearly vvrong. 

Where the three tribunals of the Patent Office unitod in holding against 
the junior applicant in interférence proceedings, thelr décision will not 
be disturbed, unless clearly wrong. 

Appeal from the Assistant Commissioner of Patents, 
Interférence proceedings between Meyer D. Maremont and Nels 
L. Oison. From a décision of the Assistant Commissioner of Pat- 
ents, awarding priority to Oison, Maremont appeals. Affirmed. 

F. M. Phelps, of Washington, D. C, for appellant. 

0. F. Barthel, of Détroit, Mich. (Barthel & Barthel, of Détroit, 
Mich., on the brief), for appellee. 

SMYTH, Chief Justice. This is an appeal from a décision of the 
Patent Office awarding priority in an interférence to Nels L. Oison. 
The matter involved is an auxiliary spring attachable at the opposite 
ends of the axle housing of a Ford automobile, for the purpose of 
converting a light car into a truck. The invention is set forth in two 
counts as foUows : 

1. A spring structure for attachnient to a vohicle liaving axle flanges, com- 
prising a spring-supporting yoke having a face portion arraiigod for attach- 
nient to an axle llange, a spring parallel to the yoke face portion, and means 
securing the spring to the yoke. 

2. A spring structure for attachment to a vehicle having axle flanges, com- 
prising a spring-supporting yoke having a face portion for attachment to an 
axle flangtî and an upstanding portion carrying an extension outstanding at 
right angles thereto, a spring parallel to the yôke face portion, and means 
securing the spring to the outstanding portion of the spring-supporting yoke. 

[1, 2] Maremont filed June 8, 1916; Holland and Wilson filed April 
24, 1916; and Oison, April 14, same year. Holland and Wilson, hav- 
ing taken no testimony, cannot prevail, since they filed after Oison. 
Maremont being junior to Oison, the burden is on him to establish 
his claim. The three tribunals of the Patent Office unité in holding 
against him and in awarding priority to Oison. Where this is so, 
we will not disturb their décision, unless it is clearly wrong, and we 
find no basis for saying that it is in this case. Kennicott v. Caps, 262 
Fed. 641 ; Jobski v. Johnson, 47 App. D. C. 230 ; Boum v. Hill, 27 
App. D. C. 291 ; Flora v. Powrie, 23 App. D. C. 195 ; Gammeter v. 

^s^For otïier cases see Bame topic &. KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
265 F.— 64 
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Thropp, 42 App. D. C. 564. On the contrary, we believe that it is 
in harmony with right, and hence the décision of the Assistant Com- 
missioner of Patents is afïirmed. 

Affîrmed. 



CHRISTO MFG. CO. v. CHRISTIAN MOERI.EIN BREWING CO. 

(Court of Appeals of District of Columbia. Subniitted MarcU 10, 1920. Dé- 
cidée! May 3, 1920.) 

No. 1301. 

Trade-marks and trade-names <S=»21 — ^Beverage of applicant held similar to 
those of opposer having similar trade-marks. 

Where the évidence of the opposer of an application for a trade-marit 
that the applicant's produet was a nonintoxicating cereal beverage, and 
that opposer manufactuied a near-beer beverage, was not contradicted, 
the conclusion is inévitable that the goods of the applicant possessed the 
same descriptive qualitlès as those of the opposer, so that it was error 
to permit the régistratlon of a trade-mark similar to that of the opposer. 

Appeal from the Commissioner of Patents. 

Application by the Christian Moerlein Brewing Company for the 
registration of a trade-mark, opposed by the Christo Manufacturing 
Company. From a décision overruling the objection opposer appeals. 
Reversed. 

Melville Church and A. S. Steuart, both of Washington, D. C, for 
appellant, 

Titian W. Johnson, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. The Christian Moerlein Brewing Com- 
pany made application for the registration of the word "Chrismo," 
alleging that it had been adopted by it and used continuously in its 
business since September 25, 1916. The application is opposed by the 
Christo Manufacturing Company, who is the owner of the trade- 
mark "Christo," registered April 29, 1913. The Examiner of Inter- 
férences sustained the opposition. On motion he granted a rehearing, 
re-examined the question, and decided to adhère to his first view. He 
was reversed on appeal, and the opposition was overruled. 

The resemblance of the two marks is conceded, but it is urged by 
the applicant that they are not applied to goods of the same descriptive 
qualities. The applicant's produet is, according to its application, 
"a nonalcoholic beverage sold as a soft drink." By agreement a cir- 
cular issued by the applicant was made part of the record. It says 
"that the goods of the applicant is a nonintoxicating cereal beverage 
containing no malt or alcohol." No testimony was otïered by the ap- 
plicant. On cross-examination of one of the opposer's witnesses, 
it was developed that the opposer manufactured "a near-beer beverage" 
called "Christo Lager Aie," which is not intoxicating, and that it had 
been doing so for over a year prior to the taking of the testimony. If 
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this was not true, it could easily hâve been contradicted ; but no effort 
was made by the applicant to do so. Hence we must assume that it is 
true. In view of this there is no escape from the conclusion that the 
goods of the applicant possess the same descriptive qualities as those 
of the opposer; and, this being so, the opposition must be sustained, 
and the décision of the Patent Office reversed. Thomas Mfg. Co. v. 
Jîolian Co., 47 App. D. C. 376; Getz Bros. & Co. v. Alaska Packers' 

Ass'n, 49 App. D. C. . 258 Fed. 526. 

Reversed. 



BROWN V. MclNTOSH et al. 

(Cotirt of Appeals of the District of Columbia. Submitted March 10, 1920. 

Declded May 3, 1920.) 

No. 1302. 

Patents <S^='90(5) — Senior applicant held entitled to priority. 

Wliere the senior applicant for the patent was tlie first to coneelve the 
invention, and his application was filed before the junior applicant re- 
duced his invention to practice, either actually or constructively, tlio 
senior applicant is entitled to priority. 

Appeal from the Assistant Commissioner of Patents. 

Interférence proceedings between M. Lewis Brown, James A. Mc- 
Intosh, and Frank Kritz. From a décision awarding priority to Mc- 
Intosh, the senior party, M. Lewis Brown, appeals. Affirmed. 

E. N. Pagelsen, of Détroit, Mich., for appellant. 

B. M. Kent, of Cleveland, Ohio, J. H. Milans and C. T. Milans, both 
of Washington, D. C, and S. C. Barnes of Détroit, Mich., for ap- 
pellees. ■ 

ROBB, Associate Justice. Appeal from concurrent décisions of 
the Patent Office tribunals in an interférence proceeding in which pri- 
ority was awarded the senior party, Mcintosh. The interférence orig- 
inally involved three parties, Brown, Kritz, and Mcintosh. Kritz, howi 
ever, did not appeal from the décision of the Assistant Commissioner. 

The invention is a lock-seam channel tubing especially adaptable to 
the making of automobile wind shield frames. The second of the two 
claims of the issue is sufficiently illustrative : 

"2. A channel tubing comprising a fashioned sheet métal blank having an 
intégral Inner channel and uninterrupted outer surrounding portions, the 
opposite edge portions of said blank meeting in thé bottom portion of the 
channel and being bent to f orm a loek seam with the thickness of the seam 
in the space between said channel portion and the outer surrounding portion, 
and the depth of said channel being materîally less than the depth of the 
outer surrounding portion so as to form a comparatively rigid brace be- 
tween the said walls thereof." 

In the final paragraph of the Assistant Commissioner's décision, he 

says : • 

"Mcintosh was the flrst to conçoive the invention and his application was 
filed before Brown reduced the invention to practice, either actually or con- 

®=5For omer cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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structively. Being, therefore, the flrst to conçoive tlie invention and the 
flrst to reduce It to practice, he is, under a long Une of décisions of tliis Office 
and of tlie Court of Appeals of the District of Columbia, entitled to tlie award 
of priority." 

We agrée with the Patent Office tribunals and therefore affirm the 
décision of the Assistant Commissioner. 
Affirmed. 



Jin re DUNCAN. 

(Court of Appeals of District of Columbia. Submittcd Mardi 10, 1920. De- 

cided May 3, 1920.) 

No. 129G. 

Patents «Ê^lOl — Claims which failed to point out invention were properly re- 
jected. 

Claims whicli failed to point out the invention, so that the experts of 
the Patent Oilice could understand deflnitely what tliey meant, as re- 
quired by sfatute, were properly rejected after the applicant had been 
giveu ample opportunlty to amend his claim to meet the requirements. 

Appeal from the Commissioner of Patents. 

Apphcation by Harry h. Duncan for patent. Application rejected, 
and appHcant appeals. Affirmed. 

Archibald Cox, of New York City, W. G. Henderson, of Washing- 
ton, D. C, and Harry A. English, of New York City, for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Pat- 
ents. 

VAN ORSDEL, Associate Justice. Appeal from rejection of ap- 
plication for patent for improvements for speed and distance indicator 
records for use on railroad locomotives. 

The rejection of the appealed claims is on the ground that they fail 
to point out invention. The statute requires an applicant to so formu- 
late his claims that the experts of the Patent Office may understand 
defînitely what they mean, and the invention must be so distinctly de- 
scribed as to be understood by one ordinarily skilled in the art to 
which the invention belongs. 

We agrée with the tribunals below that, for the reasons suggested, 
the claims should be rejected. Appellant, however, has little room 
for Gomplaint, since his attention was called to the condition of his 
claims at every stage of the proceeding. The Commissioner found 
that— 

"The applicant has an invention and Is entitled to a reasonable number of 
claiming clauses covering it ; and upon revision of the claims, as herein sug- 
gested, the patent will be allowed." 

On application for rehearing, the Commissioner again attempted to 
aid the applicant in the protection of his rights by entering the fol- 
lowing order : 

<g=3For otber cases see same topio & KEY-NUMBBB in ail Key-Numbered Dlgests & Indexes 
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'■Tl\e appUcant's clainis liave beeu considered twice, and so far as this 
office is eoiioorned tliey are flnally rejected, and patent refused, in the présent 
form of the elainis. In view or the obvions good faith of the pétition for re- 
liraring, the tinie for the applicant to submit a small set of claims, each of 
whieh di.'îtinguishes from every other in patentable snbstanee, is extetided an 
additioiml 30 days. Otherwise, the pétition is denied." 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 
y\.ffirmed. 



FBEN( H BATTBRï & CARBON CO. v. PBEST-O-LITE CO., Inc. 

PKBST-0-LITE CO., Inc, v. FRENCH BATTERY & CARBON CO. 

(Court of Appeals of District of Colnnibia. Subuiitted March 9, 1020. De- 

cided Hay îi, 1920.) 

Nos. 1204, 1299. 

Trade-marks and trade-names <S^31 — Proposcd trade-marU lield confusing 
as to st orage batteries, but iiot as to iights. 

Tlie trade-mîuk ■■Ray-O-Ijite," applieù to storage batteries, would be 
apt to bo eoiifused with tlie trad(>-inark "Prest-0-Lite," when applied to 
sneh batteries, so that its reglstratiou as a trade-mark for storage bat- 
teries was properly refused ; but where it appeared that other eoucerns 
had registered trade-marks for electric lamps as near "Prest-O-Lite" as 
••Kay-O-Lite," it vva.s proper to permit registration of "Uay-O-Lite" as a 
trade-mark for electric lamps. 

Appeal from the Commissioner of Patents. 

Apphcation by the French Battery & Carbon Company for regis- 
tration of a trade-mark, opposed by the Prest-O-Lite Company, In- 
corporated. From a décision denying registration of the mark in con- 
nection with storage batteries, but permitting it as to electric lamps, 
both parties appeal. Affirmed. 

D. B. Cheever, of Chicago, 111. (Cheever & Cox, of Chicago, 111., 
on the brief), for applicant. 

E. W. Bradford, of Washington, D. C, opposed. 

ROBB, Associate Justice. Thèse appeals are from a décision of the 
Patent Office sustaining the opposition of the Prest-O-Lite Company, 
Incorporated, to the registration by the French Battery & Carbon 
Company of the words "Ray-O-Lite," in connection with the sale of 
storage batteries, and permitting such registration as to electric lamps. 
The French Battery & Carbon Company appeals from the former rul- 
ing, while the Prest-O-Lite Company, Incorporated, appeals from the 
latter. 

When "Ray-O-Lite" was adopted in 1917, "Prest-O-Lite" had been 
in extensive use on storage batteries by the Prest-O-Lite Company, In- 
corporated, for several years, and many thousands of dollars had 
been expended in advertising thèse batteries. We agrée with the Com- 
missioner that the registration of "Ray-O-Lite" for use on storage 

(g=jFor other cases aee same topic & KEY-NUMBER in ail Key-Numbereil Digeste & Indexes 
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batteries would be likely to cause confusion. Thomas Mfg. Co. v. 
^Eolian Cg., 47 App. D. C. 376. But since it appears that, before the 
Prest-O-Lite Company extended its business to include storage bat- 
teries, other concerns had registered marks for electric lamps, which; 
as found by the Commissioner, "are about as near to 'Prest-0-Lite' as 
is 'Ray-O-Lite,' " we also agrée with the Commissioner that the 
Prest-O-Lite Company is not in a position to prevent the registra- 
tion of "Ray-O-Lite" for use on electric lamps. Alaska Packers' 
Ass'n V. Admiralty Trading Co., 43 App. D. C. 198. 

The décision of the Commissioner is affirmed. 

Affirmed. 



In re SMITHEÏ. 

(Court of Appeals of District of Columbia. Submitted March 0, 1920. Dé- 
cidée! May 3, 1020.) 

No. 1295. 

Patents <S='26(1) — Combinatîon of device for nianually regîsterîng consump- 
tîon of fuel with speedometer held not patentable. 

Placing wltliin the caslng of an ordinary speedometer and odometer a 
manually operated register as an indépendant unit to record the quantity 
of gas and oil supplied to tlie automobile is not a valld combinatîon for 
which a patent can be granted. 

Appeal from the Commissioner of Patents. 

Application by Marvin Smithey for a patent. From a décision of 
the Commissioner, rejecting three claims, applicant appeals. Affirmed. 

Chas. Jj Williamson, of Washington, D. C, for appelîant. 

T. A. Hostetler, of Washington, D. C., for Commissioner of Patents. 

ROBB, Associate Justice. Appeal from a décision of the Commis- 
sioner of Patents rejecting three claims, of which the third will serve as 
an example : 

"3. An apparatus substantially as described, comprising a casing, odometers 
for indicating the results aceoniplished, said odometers being automatlcally 
opQrated in securing sucli results, and a manually operated and controlled 
register 'or reglsters for indicating the materlal or materials consumed for 
effecting such results." 

Applicant bas placed within the casing of an ordinary speedometer 
and odometer two manually operated registers, the object of which 
is to keep a record of the quantity of gas and oil supplied to the auto- 
mobile. : While thèse two registers are within the casing of the speed- 
ometer, they are independent units, and their fonction is no différent 
than that of two pads and pencils. We agrée with the Commissioner 
that "any combination in such a case is entirely through the intelligence 
of the. user, which is not sufficient of itself to constitute a valid com- 
bination,*' In re Davenport, 23 App. D. C. 370; Gas Machinery Co. 
V. United Gas Improvement Co., 228 Fed. 684, 143 C. C. A. 206. 

Décision affirmed. 

®=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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JENKINS V. JENKINS, 

(Court ot Appéals of District of Columbia. Submitted March 5, 1920. De- 

cided May 3, 1920.) 

No. 3322. 

Divorce <S=»184(6) — On appeal in equity from decree of divorce, sufficiency of 
évidence can be determined. 

On appeal from a decree granting a divorce, witti counsel fées and 
alimony, tlie court lias tlie power in equity to détermine the sutficiency 
of tlie issues of fact to sustain the decree. 

Appeal from the vSupreme Court of the District of Columbia. 

Suit for divorce by Mamie P. Jenkins against George W. Jenkins. 
From a decree granting the divorce, with alimony and counsel fées, 
■défendant appeals. Affirmed. 

Geo. C. Gertman, of Washington, D. C, for appellant. 
S. V. Hayden and J. A. Herbert, Jr., both of Washington, D. C, 
for appellee. 

VAN ORSDEL, Associate Justice. This appeal by appellant, de- 
fendant below, is from a decree granting plaintifï a divorce and légal 
séparation from bed and board, together with alimony and counsel 
fées. 

The divorce was granted upon the ground of defendant's cruelty 
to plaintifï. We hâve examined' the record carefuUy, and find the 
évidence ample to sustain the decree. Nor was there any abuse of 
discrétion in the granting of alimony and counsel fées. 

The case tums solely upon issues of fact, the sufficiency of which 
to sustain the decree we hâve the power in equity to détermine. No 
good purpose would be subserved by an extended review of the évi- 
dence, since it applies peculiarly to the présent case, and would hâve 
no value as a matter of précèdent. 

The decree is affirmed, with costs. 

Affirmed. 

^s»For other cases see same topic & KBY-NUMBER lu ail Key-Numbered DIgests & Indexes 
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In re UNITED STATES RUBBER CO. 

(Court of Appeals of District of Columbia. Submitted March 9, 1920. Decld- 

eU May 3, 1920.) 

No. 1293. 

Trade-marks and trade-names <S='4 — Device having "U. S." as most promiiieiit 
featiire cannot be registered. 

Under Trade-Marlv Act, § 5 (Comp. St. § !M90), denying rpglstration to 
any mark cousisting of insignia of tiie IJiiited States, uo trade-mark liav- 
ing the letters "U. S." as its most promiucut feature can be registered. 

Appeal from the Conimissioner of Patents. 

Applicatîon by the United States Rubber Company for registration 
of trade-mark. Application denied, and appbcant appeals. Affirmed. 

Chas. S. Jones, of New York City (Ernest Hopkinson and W. Lee 
Helms, both of New York City, on the brief), for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Pat- 
ents. 

ROBB, Associate Justice. Appeal from a décision of the Patent Of- 
fice refusing to register as a trade-mark for shoes the letters "U. S.," 
written on a dise, with other less conspicuous wording around the bor- 
der. 

Section 5 of the Trade-Mark Act (33 Stat. 724 [Comp. St. § 9490]), 
dénies registration to any mark which "consists of or comprises the 
flag or coat of arms or other insignia of the United States or any 
simulation thereof, or of any State or municipality or of any foreign 
nation." We agrée with the Patent Office that "the meaning o£ 'U. 
S.' is too clearly established to permit of registration of any mark 
having that as the most prominent feature." In re Cahn, Belt & Co., 
27 App. D. C. 173 ; In re American Glue Co., 27 App. D. C. 391. 

The décision is affirmed. 

Affirmed. 

!gzs>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Irdexes 
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AMERICAN AGR. CHEMICAL CO. et al. v. MARKIIAM. (Circuit Court 
of Appeals, Slxth Circuit. .lune 0, 1!)20.) No. ;«i)8. Appi-al from tlie Dis- 
trict Court of tiie Uiiitod State.s tor tlie l'^astorn Di.strict of Micliigan. Camp- 
bell, Bulkley & Le(l,yard, .Stevenson, ('arpenter, lîutzol & Backus, Keena, 
Liglitner, Oxtoby & Hanley, and Ansel! & Turner, ail of Détroit, Micli., for ap- 
pellants. John E. Kinnane, U. S. Atty., and Alfred J. Murpliey and Howell 
Van Auken, Sp. Asst. Attys. Gen., of Détroit, Mich., for tlie L'nitcd States. 

PER CURIAM. Dismissed on motion. 



BROWN V. UNITED STATES. (Circuit Court of Appeals, EigUtli Circuit. 
July 15, 1920.) No. ,550."). In Error to tlie District Court of tlie United States 
for tlie Southern District of lowa. George Cosson, of Des Moines, lowa, for 
plaiiitiff in error. E. G. Moon, I'. S. Atty., of Ottumwa, lowa. 

PER CURIAM. Writ of error dismissed, without costs to eitlier party in 
tlils court, pursuant to stipulation of parties. 



CAROLINA SHIPBTTLDING CORPORATION v. lîURXS et al. (Cir- 
cuit Court of Appeals, Fourth Circuit. August ITi, 1020.) No. 1841. In Error 
to the District Court of the United States for the Eastern District of North 
Carolina, at Wilmington. Rountree & Davis, of Wilmington. N. C, for plain- 
tiff in error. John D. Bellamy & Son, of Wilmington, N. C, for défendants 
in error. 

PER CI'RIAM. Cause dismissed, under rule 20, in accordauce with agree- 
ment of counsel. 



CHRISTOPHER v. JEFFERSON-GRAVOIS TRUST CO. et al. (Circuit 
Court of Appeals. Eighth Circuit. May 4. lOliO.) No. 204. Pétition to Revise 
Order of the District Court of the United States for the Eastern District of 
Missouri. B. F. Carpenter, Jr., of St. Louis, Mo., for petitioner. Augustus L. 
Abbott, John B. Edwards, and Edwin C. Luedde, ail of St. Tyouis, Mo., for 
respondents. 

PER CURIAM. Pétition to revise dismissed at costs of petitioner for want 
of prosecutlon but without taxaticm of attorney fee. 



CLEVELAND MACIIINERY & SUPPLY CO. v. CONNELLSVILLE MA- 
CHINE & CAR CO. (Circuit Court of Appeals, Sixth Circuit. April 9, 1020.) 
No. 3371. In Error to the District Court of the United States for the Northern 
District of Ohio. Smith, Olds & Smith, of Cleveland, Ohlo, for plaintifC in 
error. Cook, McGowan, Foote, Bushn(?ll & Lamh, of Cleveland, Ohio, for de- 
fendant in error. 

PER CURIAM. Dismi.ssed on stipulation. 
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In re CONNOLLT. In re MIAMI VALLEY TISSTJE MILLS CO. (Circuit 
Court of Appeals, Sixtli Circuit. Jnly 15, 1920.) No. 3422. Pptition to Ke- 
vise Order o£ the District Court of the lînited States for tlie Western Divi- 
sion of tlie Soutliern District of Ohio. Decamp & Sutpliin, Léo J. Brumleve, 
Jr., and Bolsinger, Kulin & Bolsinger, ail of Cincinnati, Ohio, for petitioner. 
P. H. Rue of Franklin, Ohio. and Oliver G. Bailey and Lem S. Miller, both 
of Cincinnati, Ohio, for respondent. 

PER OURIAM. Dismissed on stipulation. 



DALY V. DIRECTOR GENERAL OF RAILROADS. (Circuit Court of Ap^ 
ppals. Second Circuit. April 15, 1920.) No. 139. Appeal from the District 
Court of the United States for the Eastern District of New York. Suit in 
admiralty hy Bartle Daly against the Director General of Railroads, operatlng 
the Pennsylvania Railroad. Dccree for libelant, and respondent appeals. Af- 
flrmod. Burlingham, Vecder, Mosten & Fearey, of New York City (Chancey I. 
Clark and Charles E. 'NVythe, both c)f New York City, of counsel), for appe- 
lant. Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of New 
York City, of counsel), for appellee. Before WARD, ROGERS and HOUGH, 
Circuit Judges. 

PER OURIAM. Decree aflirnied. 



DUNCAN V. JACOB DOî>L & SONS. (Circuit Court of Appeals, Fourlh 
Circuit. February 17, 1920.) No. 1751. Appeal from the District Court of 
the United States for the Northern District of West Virginia at Clarksburg; 
Alston G. Dayton, .ludge. Suit in equlty by Jacob DoU & Sons, a corporation, 
against Cloyd H. Duncan. Decree for complainant, and défendant appeals. 
Affirmed. Cloyd H. Duncan, of Fairmont, W. Va., in pro. per. E. Bryan 
Templeman, of Clarksburg, W. Va. (George M. Hofïheimer, of Clarksburg, 
W. Va., on the hrlef), for appellee. Before PRITCHARD, KNAPP and 
WOODS, Circuit Judges. 

PER CURIAM. The controlling questions in thls case are questions of 
face, and no unfaniiliar principle of law is invoived. We hâve carefully ex- 
amined the record, and are satisfled that no réversible error was committed 
by the court below. The decree appealed from is accordingly affirmed. 



ERIE R. CO. V. ANDERRON. (Circuit Court of Appeals, Sixth Circuit. 
June 15, 1920.) No. 3385. In Error to the District Court of the United State» 
for the Northern District of Ohio. Cook, McGowan, Foote, Bushnell & 
Lamb, of Clevoland, Ohio, for plaintifE in error. Anderson & Lamb, of 
Youngstown, Ohio, and J. J. Tetlow, of Clevelaud, Ohio, for défendant in error. 

l'ER CURIAM. Order entered : Cause "settled at costs of plaintiffi in 
error." 



E. W. BLISS CO. V. SOTïTHERN CAN CO. (Circuit Court of Appeals,. 
î^ourth Circuit. April 29, 1920.) No. 1721. Appeal from the District Court 
of the United States for the District of Maryland, at Baltimore ; John C- 
Rose* Judge. Suit In equity by the E. W. Bliss Company against the Southern 
Can Company. Decree for défendant, and complainant appeals. Affirmed, on 
opinion below. 251 Fed. 903. Arthur C. Fraser, of New York City (Fraser, 
Turk & Myers, of New York City, Edwin F. Samuels, of Baltimore, Md., and. 
Gustave R. Thompson, of New York City, on the brief), for appellant. Kob- 
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ert H. Parkinson and Ira J. Wilson, both of Chicago, 111., for appellee. Be- 
fore PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, areuit Jvidge. The court below filed an exhaustive opinion, 
in which it discusscd tlie questions presented hère in a clear and forceful 
manner. 251 Fed. 903. After careful considération, we are of the opinion 
that under the circumstances the findings and conclusions were eminently 
proper. It would be a work of supprprogation to add anything to what has 
already been so well said. Therefore we will content ourselvos by adopting 
the opinion of the learned judge who trled this case as the opinion of this 
court. For the reasons stated, the decree of the lower court is afflrmed. 



LIN VILLE RIVER RY. CO. v. McCRARY et al. (Circuit Court of Ap- 
peals, Fourth Circuit. July 14, 1920.) No. 1798. In Error to the District 
Court of the United States for the Western District of North Carolina, at 
Asheville. Mark W. Brown, of Asheville, N. C, J. H. Epps, of Jonesboro, 
Tenn., and Frank A. Licney, of Boone, N. C., for plaintilï in error. Merrimon, 
Adams & Johnstou, of Asheville, N. C, Powers & Thornburgh, of Knoxville, 
Tenn., and J. W. Ragland, of Newland, N. C, for défendants in error. 

PER CURIAM. Cause dlsmissed on motion of défendants in error. 



THE LOUISE RUGGB. (Circuit Court of Appeals, Third Circuit. July 6, 
1920.) No. 2.557. Appeal from the District Court of the United States for 
the District of New Jersey ; Charles F. Lynch, Judge. In Admiralty. Suit 
for collision by George W. Scott and another agalnst the steam tug Louise 
Rugge, Tice Tugging Line, claimant, and the Board of Chosen Freeholders of 
Middlesex County, New Jersey. Decree for libelants against the Louise 
Rugge, and claimant appeals. Afflrmed. Park & Mattison, of New York City 
(Henry E. Mattison, of New York City, of counsel), for appellaiit. Foley & 
Martin, of New York City (George V. A. McCloskey, of New York City, of 
counsel), for appellee. Maeklin, Brown, Purdy & Van Wyck, of New York 
City (William F. Purdv, of New Y'ork City, of counsel), for libeUint appel- 
lees. Before BTTFFINGTON and WOOLLEY, Circuit Judges, and DICKIN- 
SON, District Judge. 

PER CURIAM. This collision case involved no légal principles, but turned 
wholly on a question of fact. O.i that question of fact the experienced Judge 
below cited, discussed and passed upon the évidence in an extensive opinon 
which adequately covered every phase of the case. As we hâve said, no prin- 
ciple is involved; the case is simply one of its own facts ; it forms no précè- 
dent. An opinion by this Court would simply be an attempt to state and record 
in différent words wliat has been thoroughly done by the Court below. We 
therefore restrict ourselves to saying we hâve examlned the proofs and we 
agrée with the Court below. Accordingly, we affirm its decree. 



McBRYDE et al. v. BANK OF COMMERCE & TRUSTS OF RICHMOND, 
VA., et al. (Circuit Court of Appeals, Fourth Circuit. April 22, 1920.) 
No. 1784. Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Raleigh ; Henry G. Connor, Judge. Suit in 
equity by the Bank of Commerce & Trusts of Richmond, Va., and others, 
against D. li. McBryde and others. Decree for complainants, and défend- 
ants appeal. Aflirmed, on opinion of District Court. 261 Fed. 97. J. S. 
Manning, of Raleigh, N. C, for appellants. J. Crawford Biggs, of Raleigh, N. 
C, for appellees. Before PRITCHARD and KNAPP, Circuit Judges, and 
ROSE, District Judge. 

PER CURIAM. We are satisfied with the disposition of this case by the 
court below, and with the reasons assigned therefor by the learned District 
Judge. The decree is accordingly afflrmed on his opinion. Bank of Com- 
merce & Trusts V. McArthur, 201 Fed. 97. Aifirmed, 
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Ex parte McCRARY. (Circuit Court of Apppnls, Fourth Circuit. May 
13, 1920.) No. 179".t. Pétition for a AVrit of Mauclamus to Require Hoii. 
James E. Boyd, United States District Judge for tlie Western District of 
Aorth Carolina, to Sign Bill of Exceptions, etc., in case of H. C. McCrary v. 
LinviUe River Ry. Co. Merrimon, Adams & .lolmston, of Ashovllle, N. 0.. 
for petitioner. J. H. Epps, of Jonesboro, Tenu., and Mark W. Brown, of 
Asheville, N. C, opposed. 

BER CURIAM. Mandamus refused and pétition disinissed at cost of peti- 
tioner. 



McCRARY et al. v, LTXVIIJ.E RIVER RY. CO. (Circuit Court of Appeals, 
Fourth Circuit. July 14, 1020.) No. 1794. In Error to the District Court 
of the United States for the Western District of North Carolina. at Ashe- 
ville. Bovs-ers & Thornburgh, of Knoxville, Tenu.. .1. W. Itagland, of New- 
îand. N. C, and Merrimon, Adams & Johnaton. of Asheville, N. C, for plain- 
tifCs in error. ,T. H. Epps, of ,Tonesboro, Tenu., Frank A. Ivinney, of Boone, 
N. C, and Mark W. B)ro\^n. of Asheville, N. C, for défendant in error. 

FER CURIAM. Cause dismissed on motion of défendant in error. 



MATIIIASON GI.TJE CO. et al. v. NATIONAL GLI'E CO. (Circuit Court 
of Appeals, Eighth Circuit. May 4, 1920.) No. .5412. Appeal from the Dis- 
trict Court of the United States for the Bastern District of Missouri. .Tohn 
D. .Tohnson, of St. Louis, Mo., for appellants. Horace L. Dyer, of St. Louis, 
Mo., for appellee. 

PER CURIAM. Appeal dismissed, at costs of appellant for want of prosc- 
cution, but without ta.xation of attorney fee. 



MELLAND v. UNITED STATES. (Circuit Court of Appeahs, Eighth Cir- 
cuit. June 4, 1920.) No. ."404. In Error to the District (îourt of the United 
States for the District of Minnesota. Victor L. Bower, of Hibbing, Mlnn., for 
plaintiff in error. Alfred .laques, U. S. Atty., of Duluth, Minn. 

PER CURIAM. Writ of error dismissed, without costs to eithei' party in 
this court, on motion of counsel for défendant in error and stipulation of 
parties. 



MfNNBSOTA KANSAS OIL CO. et al. v. MOLLOHAN, et al. (Circuit 
Court of Appeals, Eighth Circuit. May 11, 1920.) No. 200. Bctition to 
Revise Order of the District Court of the United States for the Disti'ict of 
Minnesota. Orr, Stark & Kidder, of St. Baul, Minn., and Woodlief Thom- 
as, A. M. Higgins, M. H. Boutelle, and A. H. David, ail of Minneapolis, Minn., 
for petitioners. Allen & Pleteher, of Minneapolis, Minn., and Chester T. Long 
and J. D. Wall., both of Wichita, Kan., for respondents. See, also, 2G5 Fed. 
1020. 

PER CURIAM. Pétition to revise dismissed without costs tb either 
party in this court, pursuaut to stipulation of parties. 



MINNESOTA KANSAS OIL CO. et al. v. MOLLOHAN et al. (Circuit 
Court of Appeals, Eighth Circuit. May 11, 1920.) No. .5rjH3. Appeal from 
the District Court of the T'nlted States for the District of Minnesota. Orr, 
Stark & Kidder, of St. l'aul, Minn., and Woodlief Thomas, A. M. Higgins, M. 
H. Boutelle, and A. II. David, ail of Minneapolis, Minn., for appellants. 
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Allen & Fletrfier, of Minneapolis, Mlnn., and Chestor I. Lons and J. D. Wall, 
both of Wichita, Kan., for appellees. See, also, 265 Fed. 1020. 

PER OURIAM. Appeal dismissed without costs to eitlier party in this 
court, pursuant to stipulation of parties. 



THE MOMMIE T. TWEEDIE v. TEBO YACHT BASIN CO. (Circuit 
Court of App<-als, Second Circuit. Aprll 14, 1920.) Nos. 176, 17Î. Appeals 
from the District Court of the United States for the Eastern District of New- 
York. Suit in admiralty by tbo Tebo Yacht Basin Company against tlie 
sc-hooner Momniie T., M. Stanley Tweedio, clainiaut, with cross-libol. Decree 
for libelant, and elaimant appeals. Affirmed. For opinion bclow, see 238 Ped. 
500. Kirlin, Woolsey & Hickox, of New York City (Cletus Keating and James 
H. Herbert, both of New York City, of counsol), for appellant. Crowell & 
Rouse, of New York City (J. Dexter Crowell, E. Curtis Kouso, and Frederick 
P. Smith, ail of New York City, of couusel), for appellee. Before WARD. 
HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Decree affirmed. 



MYERS V. UNITED STATES. (Circuit Court of Appoals, Sixth Circuit. 
May 4, 1920.) No. 3417. In Error to the District Court of the United 
States for the Northern District of Ohio. Walter D. Moals of Cleveland, 
Ohio, for plaintiff in error. Joseph C. Breiton.stein, Asst. U, S. Atty., of 
Cleveland, Ohio. 

PER CURIAM. Di.smissed on stipulation. 



OMAHA POTASH & REFINING CO. v. BT'RXS ot al. (Circuit Court of 
Appeals, Eighth Circuit. May 3, 1920.) No. 56()(>. Appeal from the D'strict 
Court of the United States for the District of Nebraska. Frank H. Gaines 
and Isidor Ziegler, both of Omaha, Neb., for appellant. Matthew A. Hall, 
of Omaha, Neb., and George L. Nye, of Denver, Colo., for appellees. 

PER CURIAM. Cause docketed, and appeal dismissed, at costs of ap- 
pellant, on motion of appellees, under ruie 10 (233 Fed. x; 146 C. C. A. x). 



RAWLINS V. LIGGETT & MYERS TOBACCO CO., et al. (Circuit Court 
of Appeals, Sixth Circuit. June 9, 1920.) No. 3380. In Error to the Dis- 
trict Court of the United States for the Eastern District of Kentucky. 
Grischy & Grischy, of Cincinnati, Ohio, and L. M. Smith, of Harrodsburg, 
Ky., for plaintiff in error. Nathaniel Wright and Sidney G. Strieker, both 
of Cincinnati, Ohio, and Martin M. Durrett, of Covington, Ky., for défendant 
in error. 

PER CURIAM. Di.smissed on motion. 



RHBW V. UNITED STATES. (Circuit Court of Appeals, Fourtb Circuit. 
May 22, 1920.) No. 1795. In Error to the District Court of the United 
States for the Western District of South Carolina, at Greenville. W. H. 
Useary, of Greenville, S. C, for plaintiff in error. J. William Thurmond, 
U. S. Atty., of Edgefield, S. C, and C. G. Wyche, Asst. U. S. Atty., of Green- 
ville. S. C. 

PER CURIAM. Cause dismissed, under rule 20, in accordance witli 
agreement of counsel. 
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STANDARD OIL CO. v. BBNNETT. (Circuit Court of Appeals, Fourth 
Circuit. April 6, 1920.) No. 1732. In Error to tlie District Court o£ the 
United States for the Eastern District of Soutli Carolina, at Cliarleston. 
E. T. Cansler, Sr., of Clmrlotte, N. C, Willcox & Willcox and Henry E. 
Davis, ail of Florence, S. C, and Moss & Lide, of Orangeburg, S. C, for plain- 
tifl in error. Logan & Grâce, of Charleston, S. C, for défendant in error. 

PER CURIAM. Cause dismissed on motion of plaintiiï in error. 



STANDARD OIL 00. v. EENNETT. (Circuit Court of Appeals, Pourtli 
Circuit. April (!, 1!)20.) No. 1733. In Error to tlie District Court of the 
Unitea States for the Eastern District of South Carolina, at Charleston. E. 
T. Cansler, Sr., of Charlotte. N. C, WilTcox & Willcox and Henry E. Davis, 
ail of Florence. S. C, and Moss & Lirle, of Orangeburg, S. C, for plaintiff in 
error. Logan & Grâce, of Charleston, S. C, for défendant in error. 

PER CURIAM. Cause dismissed on motion of plaintiff in error. 



STEPHENS V. TTNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. May 2.5, lf)20.) No. .5488. In Error to the District Court of the 
United States for the Eastern District of Oklaboma. John J. N. Sykes, of 
Tulsa, 0kl., for plaintiff in error. Archibald Bonds, U. S. Atty., of Muskogee, 
Okl. 

PER CURIAM. Writ of error dismissed, on motion of counsel for défend- 
ant In error, without costs to either party in this court. 



UNION ELECTRIC LIGHT & POWER CO. v. WATKINS. (Circuit Court 
of Appeals, Eighth Circuit. May 5, 1920.) No. .5607. In Error to the District 
Court of the United States for the Eastern District of Missouri. Jourdan, 
Rassieur & Pierce, .Tohn M. Goodviàn, and W. M. Hezel, ail of St. Louis, Mo., 
lor plaintiff in error. Sidney Tliorne Able and Charles P. Noell, both of 
St. Louis, Mo., for défendant in error. 

PER CURIAM. Writ of error dismissed, at costs of plaintiff in error, and 
cause remanded for new trial, on confession of error and stipulation of 
parties. 



UNION OF SIBERIAN CO-OPERATIVE UNIONS, Inc., v. ARONSTAM. 
UNION OF SIBERIAN CREAMEBY ASSOCIATIONS, Inc., v. SAME. (Cir- 
cuit Court of Appeals, Second Circuit. April 14, 1920.) In Error to the 
District Court of the United States for the Southern District of Nevs- York. Ac- 
tions at lav7 by Charles S. Aronstam against the Union of Siberian Co-opera- 
tlve Unions, Incorporated, and against the Union of Siberian Creamery Asso- 
ciations, Incorporated. Judgments for plaintiff, and défendants bring error. 
Afflrmed. McAdoo, Cotton & Franklin, of New York City (George S. Frank- 
lin and Emanuel J. Myers, both of New York City, of counsel), for plain- 
tiff» in error. Victor E. Gartz. of New York City (John P. Murray, of New 
Yorlî .City, of counsel), for défendant in error. Before WARD, HOUGH, 
and MANTON, Circuit JUdges. 

PER CURIAM. Judgments affirmed, on the ground that the writ of error 
is frivolous. 
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UNITED STATES v. CHICAGO & N. W. BY. CO. (Circuit Court of Ap- 
peals, Eighth Circuit. May 18, 1020.1 No. 5364. In Errer to tlie District 
Court of the United States for the District of Nebraslia. T. S. Allen, V. S. 
Atty., of Lincoln, Neb., and Frank A. Peterson, Asst. U. S. Atty., of Omaha, 
Neb. Wymer Dressler, of Omaha, Neb., for défendant in error. 

PER ODRIAM. Writ of error dismissed without costs to either party in 
thîs court, pursuant to stipulation of parties. 



WORNER et al. t. UNITED STATES. (Circuit Court of Apppnls, 
Eighth Circuit. April 8, and May 10, 1920.) No. 5519. In Error to the Dis- 
trict Court of the United States for the Western District of Arkansas. Ed- 
win HIner and Holland & Holland, ail of Ft. Smith, Ark., for plaintifEs in 
error. Bmon O. Mahony, U. S. Atty., of El Dorado, Ark. 

PER CURIAM. Writ of error as to plaintiff In error N. H. Tracy dis- 
missed, without costs to either party in this court, pursuant to stipulation of 
parties. Writ of error as to plaintifEs In error Léo Worner (Léo Warner) 
and B. O. White dismissed, without costs to either party in this court, on 
motion of counsel for défendant in error. 



RUPPEL V. BOGART. (Court of Appeals of District of Columbla. Sub- 
mitted May 14, 1919. Decided June 2, 1919.) No. 1228. Appeal from the 
Commissloner of Patents. Interférence proceedins in the Patent Office be- 
tween Richard Ruppel and John A, Bogart. Prom a décision by the Com- 
missloner of Patents in favor of Bogart, Ruppel appeals. Affirmed. Théo- 
dore K. Bryant, of Washington. D. C, for appellent. George B. Tew, of 
Washington, D. C., and William Macomber, of Jiuffalo, N. Y., for appellee. 

VAN ORSDBL, Associate Justice. This is an appeal in an interférence 
proceeding between the applications of appellant, Ruppel, filed March 10, 
1915, and appellee, Bogart, filed September 3, 1915. It is unnecessary to set 
out the counts of the issue. The_ invention relates to an improvement in ex- 
pansion joints consisting of a easing secured to one section of pipe and a 
tubular member secured to the other section, in such manner that the one 
wlU slide within the other when the pipe contracts or expands. The junior 
party, Bogart, allèges, and has sustained by sufflcient proof, conception and 
disclosure in August, 1913, and réduction to practlce in November, 1914. 
The senior party, Ruppel, has taken no testimony. In a preliminary state- 
ment he referred to an earlier application upon which he relies for construc- 
tlve réduction to practlce. A pétition by Bogart for access to the earlier ap- 
plication was allowed by the Commissloner. The tribunals of the Patent 
Office were unanlmous in holding that the earlier application of Ruppel does 
not dlscose the invention hère in issue, and that Ruppel must be held, for 
conception and constructive réduction to practlce, to his filing date, March 
10, 1915. This holding is fully supported by the record. The décision of 
the Commissioner of Patents is therefore affirmed. Affirmed. 
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